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8. N. SIN V. BANK OF BENGAL. 

After tie death of the father the partner¬ 
ship was ooritinaed between the bods, and 
an indenture of partnership was executed 
between them on the 27th April 1908 ; but 
Andrew Stephen, on the 1st June, exeroised 
the power given to him by the partnership 
indenture of giving three months’ notice to 
retire from the partnership, and did so on 
the 1st September. In Maroh 1909 Edward 
tendered to the Bank his resignation of the 
office, and oeased to be khatar.chee on the 
18th June li09. On the 1st Maroh 1910, he 
was adjudicated insolvent, and S. N. Sen, an 
Official Receiver, is now the respresentative 
of his estate. Sen is the first plaintiff and 
the first appellant. 

When the accounts between tie Bank and 
Edward Stephen in his capacity of a oustomer 
came to be settled, be was found to be largely 
indebted to the Bank. The figure as ulti 
mately worked cut is Rs. 1,84,548. The 
appellants, however, oontend that this figure 
is wiped out because the Bank hold oertain 
promissory notes to the value of Rs. 1,95,000. 

On the 3rd February 1913 this action was 
brought for the purpose of recovering from 
the Bank the security which the father had 
lodged for the son’s faithful discharge of his 
duties as khuzanchee, security, which being 
at the beginning of the value of Rs, 75,00i*, 
had been augmented by interest to Rs 82,437. 
The oaee put forward by the plaintiffs was 
that all aooounts between Edward in his 
capaoity of khazanchee and the Bank had 
been long sinoe settled, that nothing was due 
from him in that oapaoity, that it was 
immaterial to a claim by the father’s repre¬ 
sentative that money was due from Edward 
in his oapaoity as a customer, and that even 
if that were to be inquired into, the blook 
of securities held by the Bank was more than 
enough to wipe out the debt. The logioal 
oonsequenoe of this would be that Rajh as 
representing the father’s estate, would be 
entitled to recover the securities which the 
father had deposited. 

Sen’s interest was a derivative one only as 
representing the son’s share as legatee under 
his father’s Will, and he seems to have been 
an unneoeeeary party. However, no obj-jc- 
tion was taken. No drubt ultimately, b uo- 
eess by the father’s exeoutor would mure to 
the benefit of the creditors of the legate son 
and it is not without some importance, in 
yitw of what happened, that Sen and Rajh 


should be found thusaoting together. 

The position taken by the Bank was that 
Edward in his oapaoity as khaeanchee had 
not been faithful, and that he had committed 
distinct breaohes of the agreement of 
security by being fraudulent as a customer, 
and concealing these frauds from the Bank 
though he was as an official bound to report 
upon the frauds of a oustomer or upon any¬ 
thing likely to affect the solvency of a 
customer, and that, therefore, the loss which 
the Bank had sustained by reason of his 
account being in debit was properly attribut¬ 
able to his mieoondnot as khaeanchee. The 
Bank further said that, for reasons to 
be hereinafter mentioned, the block of securi¬ 
ties, though of the apparent nominal value of 
Rs. 1,95.000, either was of no value or was 
not such as the Bank was bound to realise, 
while it had, in faot, transferred the blook 
for what it was worth to Sen aoting on 
behalf of himself and Rajh. , 

Part of the seourity deposited was a 
sum of Rs. 25,000 oash. During the oouree 
of the proceedings, and by arrangement, 
the other effects were realised, and it wa» 
agreed that the total sum thereby obtained 
amounted to Rs. 82,437. 

When the oase came on trial in the 
Chief Court of Lower Burmah, Young, J„ 
deoided in favour of the plaintiffs, being 
of opinion that the Bank was not entitled 
to retain the security, and ordered it to 
re-pay to the plaintiffs the sum of Re. 82,347 


with costs. 

$ 

On appeal, the Court, in its appellate 
jurisdiction, consisting of Ormond, O. O. J., 
and Parltit, J.,* reveised this deoision and 
dismissed the suit with oosts in both Courts, 
hence the piesent appeal. 

The first point made on behalf of the 
appellants was that the instrument of 
seouxity was a continuing guarantee within 
the meaning of the Indian Contraet Aet, 
eeotion 12i>, atd as such was revoked by the 
death of the surety aoooiding to section 131. 

It is to be gathered from the terms' of 
the agreement of the 5th February 1903 
that the natural person to deposit security- 
was Edward Stephen, the new khatanthee , 
and that by speoial arrangement the father 
was let in to deposit seonrity in lieu of 
the son. There is no binaing of the father 

'See Bank of Btryjal v, 8. N. Ben, 43 Ind._Cas. 900 
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m the agreement, but merely a pleading 
of the deposited security, in these oir- 
oumstanoes it might be questioned whether 
there was any oontraot of guarantee within 
the meaning of section 124 of the same 
Act. Bat this view does not appear to 
have been presented to the Courts in 
India, and their Lordships find it unneces¬ 
sary to express an opinion upon it. 

Both Courts treating the transaction as 
one of guarantee held that it was not a 
continuing guarantee, and their Lordships 
think rightlyt 

The words of the section are ** A guarantee 
which extends to a series of transactions 
is called a continuing guarantee. ” There 
was no series of transactions here. It was 
one transaction, the appointment of Edward 
Stephen to a place of trust in the Bank. 
So long as he continued in that place, the 
guarantee remained and would not be re¬ 
voked by the death of the guarantor. Any 
other view would have consequences very 
injurious to business. It would put the 
Bank in the position of having either to 
get rid of an official forthwith upon the 
death of his guarantor, which might be 
most inconvenient, or to keep him without 
aeourity for his good behaviour. Moreover, 
as the Judges in the Appeal Court observe, 
Edward Stephen was entitled to three 
months’ notioe, and the Bank could not 
get rid of him forthwith, and must take 
a risk for three months if the guarantee 
was revoked by the father’s death. 

Their Lordships deem it unnecessary to 
elaborate the argument on this point. 

This point being disposed of, two other 
questions arise for their Lordships’ deter¬ 
mination ; whether the loss, if any, which 
the Bank has sustained by reason of the 
debit on Edward Stephen’s account as a 
oustomer can be attributed to some mis¬ 
feasance on the part of Edward Stephen 
as khazanchee, that is some misfeasance 
falling within the terms of the instrument 
of security; and secondly, whether having 
regard to the block of securities already 
mentioned as at one time in the posses¬ 
sion of the Bank, it is to be held that 
there is a true debit balance on the account 
of Edward Stephen as a oustomer which 
the Bank oannot, or is not bound to, wipe 
out by the realisation of this block of 
•tc unties, 


It is now neoessary to turn to the terms 
of the instrument of security. As already 
stated, it is a tripartite agreement, and it 
begins with the following recitals 

“ Whereas the said Edward Dawson Stephen 
(hereinafter called the khazanchee ) has 
been appointed to and now holds the office 
of khazanchee for the Rangoon branoh of 
the Bank, and upon the said appointment 
being made it was agreed that he should 
furnish aeourity to the Bank to the extent 
of Rs. 75,000 for the due and faithful per¬ 
formance of the duties of his office. And 
whereas the said Gnanamathu Stephen has 
at the request of the khazanchee and with 
the concurrence of the Bank agreed to 
furnish the said aeourity for the khazanchee 
in the manner hereinafter stated; namely, 
by depositing with the Bank the sum of 
Rs. 2 -j.OOO in cash, bearing interest at the 
rate of 5 percent, per annum, payable at the 
Bank of Bengal, Rangoon, half-yearly, and a 
demand promissory note, dated the 1st 
October 1902, for Rj. 25,000, signed by 
S. N. Rimanatben Chetty and V. V. R. 
Chookalingum Chetty jointly and severally, 
in favour of the said Gnanamuthu Stephen, 
and by him endorsed to the Bank, the 
said demand promissory note to be a con¬ 
tinuing security for so loag as the Khazanchee 
shall be liable under this agreement to the 
Bank and by the mortgage hereinafter re¬ 
cited to the Bank to secure the farther 
sum of Rs. 25,000 And whereas in part 
performance of the said agreement the 
said Gnanamathu Stephen has deposited 
with the Bank the said sum of Rs. 25.0J0 
and also the said promissory note, particu¬ 
lars whereof are specified in the first 
schedule hereto. And whereas by an indenture 
bearing or intended to bear even date with 
these presents and made bet wees the said 
Gnanamathu Stephen of the first part, the 
khazanchee of the second part and the 
Bank of the third part, all that dwelling- 
house and premises known as No. 11, 
Mission Road, Rangoon, more particularly 
specified in the second schedule hereto are 
in further pursuance of the said agreement 
mortgaged and oharged to the Bank as 
security to the extent of the farther sum 
of Rs. 25,000, for the due and faithful 
performance by the khazanchee of thfc 
duties of his said office. And whereas these 
presents are entered into for the purpose 
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of defining generally the dntiep, liabilities 
and responsibilities of the said office of 
khatatchee .” 

The material olanses of the agreement 
are the following : — 

“ 1. That the khozanchee shall be and 
continue the kahzanchee cf the Rangoon 
branch of the Bank from the date of these 
presents at a monthly salary of R*. 350 
only suoh service beirg determinable on 
either side by three oalender months’ notice 
to that effeot. 

“ 2. That the duties, liabilities and res¬ 
ponsibilities devolving upon the khozanchee 
as such khaeanchie a9 aforesaid, shall be 
saoh as either by custom or contract usually 
devolve upon a kkazarchee in the employ of 
the Bank including the dntiep, liabilities and 

responsibilities hereinafter mentioned. 

***** 

“5. That the khaeanchee shall enquire into 
and as far as possible a>certain and, if 
required to do so, truly and faithfully report 
in writing upon the identity, credit, solvency 
and circumstances of all persons being Asiatic 
residents in India or Burma, who shall after 
the date hereof have dealings of any kind 
with the Bank through the Agency of the 
A bazanchee in the course of his employment 
as khatarchee, and shall make good to the 
Bank all losses and expenses by reason of 
any carelessness, or default or misrepresents- 
tion in any suoh enquiry or report made by 
the khatmchee during the course of his 
employment a« khazanrhee. 

***** 

"8. That the said cash deposit and pro- 
missory note so deposited as aforesaid shall 
remain in the hands of the Secretary and 
Treasurer for the time being of the B ink as 
security for the faithful discharge by the 
khatanchet> of the duties of his office, and 
also hr the protection and security of the 
Bank, their successors or assigns against 
any suoh damages, losses, oosts, oharges and 
expenses as are hereinbefore set forth, and 
that the said securities shall not be claimed 
by or returned to the said Gnauamatbu 
Stephen until all aooonnts between the 
khatanchee and tKa Bank, their successors 
or assigDe ha\a been 6nally dosed and 
settled, and 11 balances, if aDy, due by the 
khozanchee all have been paid and dis- 
eharged. , . u 

Until any suoh loss cr damage shall 


happen, interest on the said cash deposit of 
R* <5,000 at the rat© of 5 per cent, per 
annum shall he paid by the Bank. . . 

It is admitted that the firm of which 
Edward htephen was either a partner or 
sole member comes within the desoription of 
Asiatic residents in Burma. 

The aooount of Edward Stephen being 
generally overdrawn he was expected to 
furnish, and did furnish, security whioh 
varied from time to time. This security 
generally took the form of promissory notes 
by ChettieB engaged in financial transactions. 
These notes were iodor6ed and handed to the 
Bank. From time to time the makers wonld 
payoff the notep, and then Edward Stephen 
would fetch them away from the Bank and 
deposit, if the state of the aooount required 
it, some other promissory notes as security. 
Apparently he was to this extent trusted by 
the makers that they would pay him the 
money without requiring the immediate 
production of the notes, and would leave it 
to Stephen to band them baok later. 

The block of securities to which reference 
has been made consisted of six notes for 
large sums, three made in 1907 and three 
in 1908. At different dates in 1908 and 
1909, all while Edward Stephen was 
khatar.chee, the sum due on these notes 
was paid, in some oases by one pay* 
meet, in some by instalments, to Edward 
Stephen by the makers. Edward Stephen 
did not inform the makers that the notes 
bad been indorsed over, and were in the 
possession cf the Ba» k 60 that he oould not 
give a goed discharge without getting them 
from the Bark; he did not inform the 
Bank that they bad been paid; and, though 
the emus paid by the makers found their 
way to Edward fctepben's aooouDt with the 
Bank, and to that extent reonoed his debit 
balance, the maceger of the Bank was left 
in the belief that he still had these notes 
as good security, and consequently allowed 
from i ime to time larger overdrafts than be 
otherwise would have dope, it was due 
to this oiroumstanoe that Edward Stephen 
was allowed to overdraw to so large an 
extent, and to be upon the final winding-np so 
heavily indebted. 

That these transactions were frauds upon 
the makers of the promissory notes there 
can be no question, nor can it, in their 
Lordships' opinion, be doubted that they 
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were frauds upon the Bank. It is true that 
the notes being negotiable instruments, and 
having been transferred to the Bank for 
value, payment to E Iward Stephen did not 
operate as a disoharge to the several makers, 
and that the Bank as holders in due course 
might possibly still sue open them and compel 
the makers to pay over again. But in the 
first plaoe the B»nk was entitled to held 
these dooument9 as unquestionable securities, 
and not seonrities which wool I almost 
necessarily involve litigation if they were to 
be realised. Secondly, the B \nk was entitled 
not to be put into the odious position whioh 
suoh litigation would put it in, a position 
extremely likely to iniure its popularity 
and its custom, and thirdly, inasmuch aa 
E iward Stephen 6lied a dual capacity it would 
be quite possible that a plausible case 
might be set up by eaoh maker to the effect 
that he must be deemed to have paid to 
E *ward Stephen in the capacity of an 
officer of the Bink; that the Bink had, in 
fast, through Edward, got the money, and, 
therefore, that it was inequitable to sue him 
to recover it over again. 

Thus while to the belief of the Bink 
'manager the paper remained as good a 
seourity as it was at the first, its value had 
at least seriously diminished: it was no longar 
an absolute, but at the bast a qu^stionale 
security. 

Now was this fraud committed by Edward 
as a customer, and not revealed nor provided 
against by E Iward as khazinches, one of 
those acts or defaults for which the security 
deposited by his father could be made respon¬ 
sible P 

Clause 2 of the .agreement defines the 
duties of a khaeanchee as thosa whioh either 
by onatom or contract usually davclye upon 
such an officer including, but not oonfined 
to, the duties, liabilities and responsibilities 
afterwards set out in detail. That an officer 
of the Bank who has heard some rumour 
that a customer is or may be doing something 
fraudulent may be absolved from com onoi- 
sating his information to his superior is qoite 
possible. This argument was forcibly brought 
before their Lordships by Counsel for the 
appellants. But when it is no longer a 
question of rumour or probability, but the 
officer knows, and as be was himself the 
fraudulent person he kuew, and wheu the 
fraud was of the kind which it wa9, it seems 


o 


P r etty plain that it would bs a breach of 
duty not to communicate it. 

If evidence were wanted to prove that 
this was one of the duties whioh by oustom 
or contract would devolve upon a khaeanchee 
tbeevidenoeof Mr. William M ickintosh, acting 
Agent of the Bank of Bengal, evidence 
unchallenged by oross examination and un- 
oontradioted, woul i b9 sufficient to prove 
this. 

Bat the Bank also relies upon clause 5 
which makes it the duty of the khazanchee 
to enquire into and, so far as possible, 
ascertain the credit, solvency and oirocra- 
stanoesof Asiatic residents who have dealings 
with the Bank through his agency and in 
the course of bis employment. 

It is true that in the same clause occurs 
the phrase that he is to report in writing 
when required, and that he was not required. 
Bat if it is his duty to erqiire and ascertain 
and the result of the ascertainment is such 
as would lead the manager of the Bank 
to close the customer’s account, there needs 
no requirement to make a report necessary; 
the ascertainment would be idle if it was 
not followed by the proper result, that is 
a report. 

In their Lordships’ opinion the Court of 
Appeal put the right oonstraotion upon 
these olauses, and, therefore, the effects 
deposited as security for the faithful dis¬ 
oharge of the duties of his office and for 
the protection and security of the Bank 
against such losses as are set forth in the 
instrument may be retained by the Bank 
until all such losses have been discharged. 

There remains the question whether the 
Bank has sustained any lose, in other words, 
whether the Bank was bound to realise the 
promissory notes, obtain payment of them 
over agaiD, and apply the sums received to 
wipe out the debit balance. As to this it 
appears that the Bank did make application 
to each of the makers, and received for 
answer in each oase that the mikers had, 
as in faot they had, paid the money to Edward 
Stephen in the belief that he was the holder of 
the notes. 

Afterwards, and daring the course of much 
discussion and correspondence, the Bank as 
already stated passed the notes to Sen. It 
may well be that in his bauds they were 
valueless because he represents Edward, but 
if there were anyj value to be got oat of 
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them at all it could be just as well got by his 
so-plaintiff, Rajh, as by the Bank. 

In their Lordships’ opinion the Bank was 
not bound to sue these makers and compel 
them to pay over again. It may be doubt¬ 
ed whether, in aoy event, the Bank would 
be bound to soe upon the notes, but in the 
partioular circumstances it would put an in¬ 
tolerable burden upon the Bank. 

The Bank was probably bound (if so 
required) to hand the notes over to the 
father's representative, so that he might 
make what he oould out of them, at any rate 
to the extent of the value of the security 
whiah he had deposited But in substance 
that is what was done when the notes were 
transferred to Sen. If the Bank either 
•ould not realise or was not bound to realise 
the notes, the debit balance remains; and 
it is larger than the total amount of the 
seourity deposited. There was, therefore, 
misfeasance by the khutanchee within the 
terms of the agreement, and by reason of such 
misfeasance there was a loss incurred by the 
Bank to the full extent of the seourity. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appeal dismissed . 

Solicitors for the Appellants:—Messrs. 
Sanderson , Atkin, Lee Sf EdJis. 

Solicitors for the Respondents:—Messrs. 
Arnould Sf Son. 


LAHORE HIGH COURT. 

Ml6G«LLANE0U8lFlR8T ClVIL APPEAL No. 940 

OP 1919. 

July 24, 1919. 

Present :—Sir Henry Rattigan, Kt., 
Chief Justice. 

DATA RAM —Vendee—Plainii?p 

—Appellant 
versus 

DEOKI NANDAN and otheh2—— 
Respondents. 

Provincial Insolvency Act (HI of s . 22_ 

Official Receiver, conduct of, by whom to he brought to 
notice of Court—Inherent j.cw er of Court to rectify 
errors. 

The conduct of an Official Receiver in any particular 


respect may bo brought to the notice of the Court 
by any person with a view to having the Receiver’s 
act or decision in any particular matter reversed or 
modified, it is not merely the insolvent or the credi¬ 
tors or any aggrieved person who can take action in 
this respect [p 7, col. 1.] 

A Court has inherent power to rectify the errors 
or mistakes of a Receiver or to reverse or modify 
his acts or decisions, and in such a case the time 
limit prescribed by section 22 of the Provincial 
Insolvency Ae,t would bo no bar to action being taken 
by the Court, [p. 7, cols. > & 2.] 

Miscellaneous 6rst appeal from the order 
of the District Jndge, Kama], dated the 
11th Maroh 1919. 

Mr. Shamair Ohand , for the Appellant. 

Messrs, Hand Lai and Manohar Lai , for the 
Respondents. 

JUDGMENT.—In the course of certain 
insolvency proceedings the Receiver appoint¬ 
ed by the Court sold, by public auction, 
the insolvent’s equity of redemption in 
respeot of certain agricultural land in the 
Gurgaon District. The sale took plaoe on 
the 20th September 1918 and the highest 
bidder was the present appellant, Data Ram, 
whose bid of Rs. 3,200 was aooepted by the 
Receiver. Subsequently a sale-deed in 
favour of Data Ram was duly exeoated and 
registered by the Receiver, but on the 18th 
and 19th of October 1918 the mortgagees of 
the property and two persons named Karori 
Mai and Hargopal respectively Bled applica¬ 
tions in the Court of the District Judge, 
alleging that there had been irregularities 
in connection with the sale proclamations 
and the eondnot of the sale and that a fair 
price had not been obtained for the pro¬ 
perty in coDEequenoe. The Receiver was 
called upon to make a report, and on the 
4th Deoember li:18 he submitted the required 
report explaining the ciroumstanoes and 
pointing out that the objections to the sale 
were time barred under seotion 22 of the 
Provincial Insolvency Act of 1907 and that 
the sale was good and valid. The District 
Judge, however, on the 11th March came to 
the conclusion that the sale was not pro¬ 
perly advertised and that the price obtained 
was not the highest whioh the land could 
fetch. He aooordirgly directed that a date 
should be Bxed for bd auction to take plaoe 
in bis Court at Kamal, and added that if 4 
at the subsequent sale no higher bid than 
that already made by Data Ram was 
received, the sale in the latter’s favour would 
be sanctioned; otherwise sanotion would be 
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given to a sale in favour of the highest 
bidder. Data Bam has appealed from this 
order and his appeal was Bled in this 
Court on the 1st May 1918. In the meantime 
the second auction was dnly held on the 16th 
April 1919 and a sale effected for Bs. 7,600 
in favoar of Tota Bam. The second sale 
was confirmed by order dated the 1st May 
1919, the same day on which the present 
appeal was filed in this Oonrt. 

The grounds urged on behalf of the ap- 
pellant are— 

(1) that the objections to the sale in his 
favour were time-barred under the provisions 
of seotion 22 of the Provinoial Insolvency 

Act; 

(2) that the objectors had no locus standi 
under section 22 of the Act, inasmuch as 
.(a) Karori Mai had sold his decree on 8th 
March 1916 to Banwari Lai who, by order 
dated the 2nd May 1917, was entered on 
the list of creditors in his place, and (6) 
Hargopal, the other objector, merely signed 
the application to the Distriot Judge but 
took no further part in supporting it in 
Oourt. In this connection it is pointed out 
that the Pleader who filed the application 
expressly purported to act on behalf of Karori 
Mai only; and 

. (3) that there were no irregularties in 
the sale proceedings and that consequently 
co one Buffered substantial injury by reason 
of such irregularities. 

As regards the first two grounds of appeal, 
whioh can be dealt with together, I have 
been referred by Mr. Nand Lil on behalf 
of the respondents to a case decided by a 
Division Bench of the Calcutta High Court 
and reported as Banseswar Qhosh v. Rakhal Das 
Qkose (1). This case seems to me lo be exactly 
in point and good authority for the proposition 
that it is not merely the insolvent or the oredi • 
tors or any other aggrieved person who can 
take action to bring the oonduct of a Beceiver 
in any particular respect to the notice of 
the Oourt with a view to having the 
Beoeiver’s act or deoision in any particular 
matter reversed or modified. The Receiver 
is an officer of the Court, and when it 
comes to the knowledge of the Court that 
his action in any particular respect is open 
to objection, the Court must have inherent 
powers to reotify the Receiver’s errors or 

(l) 20 Ind Oas. 6S3: 18 0 - W. N. 363j 18 0. L. J- 

ea 


mistakes, or to reverse or modify his acts 
or decisions. From this point of view it 
would be immaterial if the Court acted 
upon information supplied by persons who 
were outside the scope of section 22 of the 
Ac*; and in suoh a oa9e the time limit 
prescribed by seotion 22 would be no bar 
to aotion being taken by the Court. The 
question then is whether upon the merits 
the Court was justified in setting aside 
the sale in favour of Data Ram. Regarding 
this point the Distriot Judge states that 
the sale was not properly advertised and 
that in consequence the price obtained was 
not the highest whioh the land could fetch. 
There is nothing on the record to show that 
a copy of the proclamation of Bale was set 
up at the Court’s house at Karnal, and the 
allegation that the Receiver took no proper 
steps to proclaim the sale is supported by 
the fact that at the seaond sale no smaller 
a bid than Rs. 7,600 was obtained whereas 
on the first oooasion the property was 
knooked down to Data Ram for Rs. 3,200. 
Obviously substantial injury resulted to the 
judgment-debtor and this injury was, I 
think, due to the fact that the Receiver 
took no proper steps to advertise the first 
auction. 

Taking all the facts into consideration, 
I am of opinion that the Distriot Judge 
acted reasonably and in the interests of the 
insolvent and the creditors in setting aside 
the first sale. I accordingly dismiss this 
appeal with costs. 

Appeal dismissed. 
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Second Ci7il Appeal No. 1336 op 1917. 

June 4, 1920. 

Fresent :—Mr. Justice Ryves and 
Mr. Justice Gokul Prasad. 
WEZARAT HUSAIN and another - 
Defendants—Appellants 
versus 

MOHAN LjAL— Plaintiff — 
Respondent. 

Moil gage—Bond payable by instalments — Interest 1 
to be charged in case of dejault—Payments made iiregUi* 



3 


INDIAN OASSS. 


[1920 


WfZlBAT HOBAIN V. MOHAN LAL. 

larly _ Mortgagee apportioning payment* toward s 

principal and interest—\\ ailet, acceptance of instal¬ 
ments, whether amounts to. 

A mortgage-deed provided for tho payment of 
the mortgaye-debt by nine half yearly instalments 
without interest, but in case of default it was agreed 
that tho mortgagee would be at liberty to cancel tho 
arrangement as to instalments and could suo for tho 
whole amount and charge interest at a stipulated 
rate Default was made in the payment of the first 
instalment, which was paid too lato. Tho mortgagee 
credited part of the payment towards interest which 
had begun to run and the balance towards reduction 
of the principal. Various other sums were paid and 
were apportioned in the same way. Eventually, tho 
mortgagee brought the present suit to recover the 
unpaid debt /dut, interest: 

Held, that the mortgagee was entitled to suo for 
interest and that the acceptance by him of pay¬ 
ments of principal and interest duo under the mort¬ 
gage-deed did not constitute a waiver of his right to 
charge interest, [p. 9, cols, 1 A' 2; p. 10, col. 1 .] 

Second appeal from a decree of the Dis¬ 
trict Judge, Bndann. 

Messrs. Iqbal Ahmad and Mukhtar Ahmad, 
for the Appellants. 

Mr. Ibn Ahmad , for the Respondent. 

f JUDGMENT.—The faots out of whioh 
this appeal arises mast be oarefnlly noted. 
The mortgagor (defendant-appellant No. 1) 
borrowed a Bum of Rs 99 under a mortgage 
of his Zamindari property, dated the 14th 
September 1697. The rate of interest agreed 
upon was two per oent. per meoeem. He 
paid nothing at all either towards principal 
or interst, so that in 1904 the debt had 
swelled to Rs. 4i0. Tte mortgagee then 
threatened to sne to reoover this amount, bat 
wae persuaded by the mortgagor to give him 
time and renew the mortgage. Thereupon 
the mortgage now in suit was executed on 
the 3rd August 1904. The terms of this 
mortgage were most favourable to the mort- 
gagor, for be was g.ven 4^ jeare lo pay off 
the debt of Rs. 45v., due under the former 
mortgage, by nine six-monthly instalments 
of Re. 50, payable at the end of / us and Jeth 
in eaoh year, without interest. The same 
property was again mortgaged. It was 
agreed, however, that if default was made 
in the payment of tb? ine>v,.lments, the 
mortgagee was at liberty to oanoel the 
ariangemeut as to taat&’.M c*Lts and oould sue 
for the whole amount an! charge inttreat at 
2a per cent, per mensem. Default was made 
in the very first instalment; i$ wae paid too 
late. When the money was paid, thejmort. 


gagee placed part of it towards the interest 
that had began to ran, and the balanoe was 
credited in redaction of the principal. Hater 
on, various sums were paid; the second 
itfm was Rs. 50, paid on the dale on whioh 
the second instalment was due. The mort- 
g»gep, however, apportioned it in the same 
way as he had done with the first payment, 
partly to pay off the interest whioh had 
acorned, and the balaooe towards prinoipal. 
No more instalments were paid, bat the 
mortgagor from time to time made irregular 
payments of varying sums,all of whioh were 
daly credited, and amounted in all to 
Rs 31J. 

The mortgagee plaintiff respondent now 
sued to reoover the unpaid debt plus interest 
as stipulated in the mortgage deed. The 
mortgagor was made defendant No. 1. His 
wife was joiaed a9 defendant No. 2, because 
her name appeared in the Kbewat as owoer 
of the bulk of the mortgaged property. 
The other defendants were subsequent pur¬ 
chasers or subsequent mortgagees of portions 
of the mortgaged property. We arj not 
here concerned with them. 


The defence to the suit of the mortgagor 
was that he had paid eight instalmaut?, «. e., 
Rs. 400; that the mortgagee’s allegation 
that he had paid only Rs. 390 was wrong; 
and that the mortgagee having accepted the 
instalments, he was not entitled to charge 
interest, and oould only recover Ri. 50, due 
for the last instilment. 


mortgaged did not belong to the mortgagoi 
at the date of the mortgage, bsoause, some 
six minths previously, he had transferred 
it to her by a registered deed in liea of 
her dower-debt of R>. 25.000, which wafi 
unpaid. The trial Court decreed the snit, 
bat reduced the rate of interest to that o 
the original bond of 1897, as the plaintifl 
agreed to accept this rate. Both the mort 
gagor and his wife appealed, and theii 
appeals were dismissed by the Diatriol 

Both come here in second appeal. 

ihe wife s appeal may be disposed ol 

h®* P° tb 0onrts h ^e found that 
the alleged transfer in her favour in lieu 

was h W6 V M f raudale nt, and as that finding 
appeal 8 ° D gal evideQoe * ^ 
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Qn behalf o! tbe mortgagor two grounds 
bare been pressed:— 

(1) “Because when tbe mortgagee did Dot 
exercise bis right to enforoe tbe penalty 
bat continually accepted irregular pay- 
moots, it amounted to a waiver in 

law.” 

(8) “Beoacsa a personal deoree more than 
eix years after the accrual of tbe right 
is against law, and such olaim was barred by 

time.” 

% 

We can dispose of the second ground 
at once; it has been found that the last 
payment was made on 8th July 19 2 and 
the suit was instituted within six years of that 
date; the personal liability, therefore, had 
been kept alive, and the personal deoree was 
not barred. 

Tbe first ground of appeal is based on 
the ruling of this Court in Sa hawat Husain 
v. Oa aahar Prasad (1). But before we oan 
Bee whether that ruling is applicable, we 
must Bee what were tbe faots found. The 
first instalment was due on tbe 4th February 
1905. It was not paid till eome days 
afterwards. The next instalment of Bs. 50 
was paid on the 3rd July 1905, which was 
the due date of the second instalment; no 
other instalment was paid on the stipulated 
dates, but various sums were paid from time 
to time, tbe last being a sum of Ra. 102, paid 
about the 8th July 1912; and it has been 
found that Us. 3l0 only, and not Rs. 400, 
bad been paid by the mortgagors. As we 
have shown above, default was made at 
the first instalment and tbe mortgagee at 
once began to obarge interest. The second 
instalment was not received by him as an 

instalment towards the prinoual debt, l&e 

mortgagee admitticly gave receipts for all 
payments made; the mortgagor has produced 
only four of these, and they all show that 
the receipts were not given for instalments 

as such or for aDy particular instalment, 

but merely as payments towatda the prinoipa 
and Interest due under tbe bond. Apparent y 
as the District Jadge find*, the mortgagor 
did not ask tbe mortgagee to aooept tbe 
payments as instalments and be certainly 
knew from the reoeipts that tbe mor - 
gagee bad not so treated them. The 

(1)128 A. 622, 8A.L.J. 469. 
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being the faots, the ruling relied upon does 
not apply. 

Then it was argued that the mortgagee 
must be taken to have accepted the second 
instalment of R 9 . 50 paid on its due date 
as an instalment, and that that fact at once 
and for ever prevented him from enforcing 
his right to interest, beoauee in law it 
amounted to a waiver. But as we have 
pointed out, it is found that he did not 
so aooept it; but, even if he did, the argu¬ 
ment is unsound. See Bamdhani Sahu v. 
Lalit Singh (2). There eight instalments, 
though irregularly made, had been accepted 
and default was made in the two last 
instalment* 9 , Tbe plaintiff claimed to recover 
tbe balanoe due on tbe bcrnd with interest 
as stipulated in case of default. Tbe lower 
Courts held that the plaintiff had waived 
the defaults made by the mortgagor, and 
was entitled only for the balance due on 
tbe last two instalments. This Court held 
that as the bond gave the mortgagee the 
right to reoover the whole of the balanoe 
due upon failure to pay any instalment, 
the plaintiff was entitled uron default being 
made in tbe payment of the 9th instal¬ 
ment to sue for whatever amount remained 
due to him under tbe bond. In that par- 
tioluar case the plaintiff, in appeal, did not 
claim interest, except from the date of tbe 
deoree of the first Court, and that this 
Court allowed him. In that case, too, the 
ruliDg of Sakhuwat Husain v. Gajadfiar Prasad 
(1) was relied upon but it was distinguished 
iD the following terms: 

‘‘Tnat case is clearly distinguishable from 
the present, in that case as in the present 
some instalment* 9 , though paid irregularly, 
bad been received, but the suit was brought 
after all the instalments had become due 
and the only question was whether the 
plaintiff was entitled to interest in accord¬ 
ance with the terms of the bond, such 
interest being payable in oase of default 
beiDg made in the payment of any instal¬ 
ment. It was held that the creditor, having 
reoeived the amounts of the instalments 
which had been irregularly paid, was not 
entitled to interest on those amounts.” We 
note that Stanley, C. J., was a party to both 
decisions. 

Following this ruling, even if the second 

(2) 5 A. L. J. 609 A- W. N. (1908) 266 
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instalment be treated as an instalment paid 
and reoeived as snob, it was still open to 
the mortgagee if default was made in future, 
as it was, to sue for the balance of bis 
debt with interest. A note is made in 
Rnstomji’s Law of Limitation, 2nd Edition, 
at page 297, which seems in point and 
appears to us to be good law. He says: 
“The law now appears to be that such 
payment and acceptance is sufficient evidence 
of waiver, but the payment must be on 
account of the speoifio instalment in arrear 
and not a mere payment in reduction of 
the whole debt, (», e., a mere payment on 
account generally will not suffioe).” This 
note is stated to be based on an unreported 
ruling of a Divisional Bench of this Court, 
but the reference given is wrong and we 
cannot trace it. In the case before us it 
has been held that the payments made 
were made generally in reduction of the 
debt. 

r The result is, the appeal fails and is dismiss* 
ed with costs. 

Appeal dismissed. 


the ro-payraent of the amount of the plaintiff’s claim 
and (b) furnishing security within a fortiDght of the 
date of the order: 

Held, that the charge created by the aforesaid 
order was not of a temporary character but subsist* 
ed till rc-paymout of the plaintiff’s claim. [p. II, 
col. 1.] 

Where in an appoal in an insolvency proceeding 
by a secured creditor of the insolvent the Receiver 
is impleaded as a party respondent, it is unnecessary 
to join all the creditors of the insolvent as respond, 
onts. [p. 11, ool. I.] 

Appeal against the decree of the District 
Judge, Daooa, dated the 20th of November 
1918. 

Mr. B. L. Mitter, Babus Provas Ohandia 
Mitler, Ambicapada Ohowdhury and Mr, A. 8 % 
Aiyer, for the Appellant. 

Dr. Sarat Ohandra Basak and Baba Krishna 
Kishore Basak, for the Respondents. 

JUDGMENT.—This is an appeal by one of 
the creditors of an insolvent, whose eonten* 
tion that be is in the position of a seoured 
creditor has been overruled by the District 
Judge. The deoision of this question depends 
upon the legal effeot of an order made by 
this Court on the 7th March 1918. At 


that time a suit bad been instituted by tbe 
appellant against bis debtor. Two pro* 
oeedings were before the Court, one an ap¬ 
plication for attachment before judgment 


CALCUTTA HIGH COURT. 

Appeal prom Orler No. 22 op 1919. 

August 11, 1919. 

Present : —Justice Sir Asutcsh Mookerjee, 
Kt., and Mr. Justice Panton. 

The EAST INDIA CIGARETTE MANU* 
FAOTURING COMPANY, LIMITED — 
Plaintiff—Appellant 
versus 

ANANDA MOHAN BASAK and others 
—Defendants—Respondents. 

• Civil Procedure Code (Act V of 19T8J, O. XXXVI1, 

r. 3, 0. XXXVIII, r. 5 —Attachment before judgment _ 

Consent order charging property with amount of claim 
—Nature of charge - Insolvency—Appeal by secured 
creditor—Receiver made respondent - Joinder of all 
creditors, whether necessary. 

Where upon au application under Order XXXVIII 
of the Civil Procedure Code for attachment before 
judgment in a suit brought against an insolvent 
debtor, the Court on the application of the debtor 
for leave to defend the suit made an order by eon 
Bent granting the debtor’s application conditional on 
his (a) consenting to the interim attachment of his 
property and to the said property being charged with 


under Order XXXVIII, Civil Procedure Code, 
tbe other an application by tbe debtor for 
leave to defend tbe suit instituted against 
him under Order XXXVII, Civil Procedure 
Code. On the 7th March an order was 
made by consent. Tbe material part of 
the order was in these terms: “Upon 
the defendant consenting to tbe interim 
attachment of his property ard also consent¬ 
ing to the said property being considered as 
oharged with the re payment of the amount 
of the plaintiff’s claim in this suit, it is 
ordered that the defendant, within a fort* 
night from the date hereof furnishing 
security to the extent of Rs. 5,000, be at liberty 
to appear in and defend the suit, and it is 
ordered that the said affidavit be considered 
as bis written statement in this suit with 
liberty to file a supplementary written state¬ 
ment. Notwithstanding this oonsent order, 
the defendant neither appeared nor defend¬ 
ed the suit; ncr was security furnished. The 
question in controversy is, whether the 
a arge created by this oonsent order was in¬ 
tended to be in operation for the two weeks 
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allowed to tbe debtor to furnish seourity or 
wbetber tbe intention was that tbe charge 
ebonld remain in operation till re-payment of 
tbe amount of the olaim. The District 
Jndge baa adopted the former view; in oar 
opinion, it is fairly clear that the latter 
alternative is oorreot. The seonrity was to be 
for Rs. 5,000 only. At the date of the order 
it was doubtful whether the security would 
ever be furnished. The creditors obtained 
a consent order which gave them a charge 
on the property attached, a oharge to secure 
re-payment of the entire amount of their 
olaim. It is not probable that the conten¬ 
tion could have been that this charge should 
be of a temporary character and should be 
in operation for two weeks only, at the end 
of which period it might transpire that no 
security was furnished. 

The result is that this appeal is allowed, 
the order of the District Judge set aside and 
the case remitted to him with the intimation 
that the oharge created by the consent order 
must be deemed, not of a temporary charac¬ 
ter, bat subsisting till re payment of tbe 
olaim in the suit. The appellant is entitled to 
his costs of this appeal. We assess the bearing 
fee at five gold mohws. 

We may add that it has been suggested by 
the respondent that other questions arise 
whioh may require disousoion. It is im¬ 
possible for us to deal with such questions 
here; they must be dealt with by the District 
Judge. It has also been faintly argued that 
the appeal is not competent, because all the 
creditors of the insolvent have not been 
joined as parties. In our opinion, it is not 
necessary to bring them before the Court. 
The Receiver is a party respondent. He is 
in charge of the estate and the duty is oast 
upon him to distribute the assets amongst 
the creditors subjeot to such directions as may 
he given by the Court. Two of the creditors 
have obtained leave from this Court to be 
heard in support of the order made by tbe 
District Judge. The other creditors did not 
appear to contest the olaim of the appellant, 
nor have they expressed a desire to bs heard 
in this Court. In these circumstances, it is 
impossible to hold that the creditors who 
have hitherto taken no interest whatsoever 
in these proceedings, should all be directed to 
appear here so that the matter in controversy 
may be disoussed in their presence. 


Let tbe record be sent down as soon as 
possible so that the case may be taken up at 
an early date. 

Appeal alloued. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2464 of 1*14. 

November 24, 1919. 

Present: —Mr. Justice Soott-Smith 
and Mr, Justioe Wilberforoe. 
GORDHAN DAS— Plaintiff— 

Appellant 

versus 

Musammat RUKMAN and others— 
Dcfendants—Respondents. 

Mortgage by conditional sale — Mortgagor, minor, 
living as member of joint Hindu family with co- 
mortgagor—Notice of demand on co.mortgagor, whether 
sufficient notice to minor — Foreclosure, application for 
— Demand, whether should immediately precede 
application. 

In the case of a mortgage by conditional sale by 
two brothers one of whom is a minor and lives with 
his brother as a member of a joint Hindu family, a 
notice of demand re eived by the major for himself 
and as guardian of his minor brother is sufficient 
notice to the latter, [p. 12, col. 1.] 

Tho mete fact thatadomand does not immediately 
precede an application to foreclose a mortgage, but 
was made some time previous to the application for 
foreclosure, is not a defect which would invalidate 
the proceedings held upon such application, [p. 12, 
ool. 2 .] 

First appeal from the decree of the 
Divisional Judge, Delhi, dated the 6th 
August 1914. 

Lala Moti Sogar, R. S., and Mr. Balwant 
Rai, for the Appellant. 

Messrs. Lakshmi Narain and Ralli, for 
tbe Respondents. 

JUDGMENT.—In thin case the plaintiff 
sued for possession by foreclosure of mort¬ 
gaged property. His suit was dismissed 
cn the ground that the foreclosure proceed¬ 
ings were not regular and sufficient, no 
demand having been made for payment 
immediately before tbe application for notice 
of foreclosure. The learned Judge cited 
H atora $tngh v. Muhammad Khan (1) as 
an authority that a demand immediately 
preceding the application for notice of 

(l) 134 P. L. R. 1801. 
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foreclosure was necessary. On appeal before 
ua Oonnael urges that the view taken in 
this judgment doee not correctly represent 
the law and that the ratio decidendi of this 
judgment is also faulty. 

As Counsel for the respondents has 
contended before us that there is no proof 
on the record of the service of any notice 
of demand, it is first necessary for us to 
disoues the evidence on this subject. The 
plaintiff states that many demands were 
made previous to the application for notice 
of foreclosure, which was dated the 15th 
of May 1911, The application contains a 
statement to this effeat, though the re¬ 
levant words have been omitted from the 
translation on page 20 of the paper book. 
He relies, however, especially on a regis¬ 
tered notioe, dated the 30bh of August 
1909, whioh was served upon Hira Lai for 
himself and as guardian of Kapur Chand, 
the other mortgagor. There appears to 
us to be no doubt that this registered 
notice was received by Hira Lai. He is 
now dead, but there is reliable evidenoe 
as to his signature given by Sardari 
Mai. It was also contended by Mr. Ralli 
for the respondents that the notioe of 
demand was defective, inasmuch as Hira 
Lai was not the guardian of the minor 
Kapnr Chand. The learned Distiob .Judge, 
citing Ras Muni Dibiah v. Pran Kishen 
Da* (2) and Lai Singh v. Oopal Das (3), 
considered the service sufficient as the 
minor was living with his relation. In 
addition to this, we notice that a guardianship 
application printed on page 30 of the paper- 
hook shows that Hira Lai aod Kapur 
Chand were living together and we may 
also note that this guardianship appliaa 
tion was dismissed on the ground that 
Kapur lhand and Hira Lai formed mem. 
bers of a joint Hindu family. We oon- 
eider, therefore, that there is no doubt 
that a registered notioe of demand was 
served upon Hira Lai in August H09 
while as we have stated the t application 
for foreclosure was dated the J 5th of 
May 1911. We have next to oonsider 
whether the delay in thd making of the appli. 
oation is in any way fatal to too present oaee. 

In Hazara Singh v Mti'A nmmcd Khvn 


(2) 4 M. I. A. 292 >■ 
Suth. P. C. «T. 207- I . 
13) 94 P. R, 1392. 


' 7 w - R P 0. 665 l 

P. C. J. 869: 18 *J. a 740 


(1) the main objection taken appears to 
have been that no demand previous to 
the application for foreclosure had been 
made. This objection was upheld, and 
aDy further decision on the question of a 
demand immediately preceding the issue 
of the application for foreclosure was 
unnecessary. The remarks on this question, 
therefore, were obiter. They were also 
not based upon any authority nor upon 
the Regulation of 180 5. They were 
merely based upon the ground that the 
mortgage money would ordinarily vary in 
amount with the lapse of time and that 
the demand ought to be for the amount 
for whioh the notioe was issued. We do 
not think that this ratio decidendi is sound, 
as in every case there mu9t be some delay 
between the demand and the issue of the 
application for foreclosure, and there must, 
therefore, always he some variation ba- 
tween the amount demanded and the amount 
for whioh the notioe is issued. More¬ 
over, a mortgagor i9 in no way prejudiced 
by any delay between the demand and 
the application for foreclosure. Indeed, 
the delay is to bis advantage as it gives 
him further opportunity to arrange for 
paymeot. Counsel for the appellant has 
cited many other authorities in support of 
his contentions whioh we may notioe 
briefly. In Bhagirath v. Nath Mai ( 4 ) 
it was not considered neossary *to state 
in the notioe the precise sum demanded. 
Ia Dalip Singh v. Jaimal Singh (5) a 
notioe issued under the Regulation * was. 
not considered defective merely because the 
amount due was wrongly stated. The same 
was the deoision in Barkat Ali v. Ali (6). 
These authorities are somewhat in favour 
of the appellant, but be does not really 
require their assistance, as there is no 
authority for the contention that a demand 
should immediately precede the application 
for foreclosure. 

Mr. Ralli for the respondents also 
endeavoured to uphold the deoision of the 
Distriot Judge on the ground that a notioe 
of the application for foreclosure was not 
strvfd on a subsequent mortgagee. This 
pomt was not teken before the District 

( 4 ) irfi P- R- 1917: 184 P. W. R. 1907. 

R/ffllO ^ Ca *' t65 * 131 P - L - H * 191 °? >48 P. W. 

w^mb 9 ' Pl H ' 19,3i81IP - L - *■ 
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Judge and there was no objestion by the 
subsequent mortgagee himself. Moreover, 
as* pointed out by Mr. Moti Sagar for 
the appellant, notice to a subsequent 
mortgagee is only necessary if there has 
beBn a oomplete assignment in his favour, 

hfulraj v. Sobha. Ram (7), 

For the foregoing reasons we disagree 
with the deoision of the lower Court and 
aooepting the appeal, decree the plaintiff’s 

suit with coats in both Court 0 . 

Appeal accepted. 

(7) 31 P. R. 1883. 
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PRIVY COUNCIL. 

Appeal prom ths Naqpuk Judicial 
Commissioner's Coort. 

Maroh 3, 1920. 

Present :—Visecunt Cave, Lord Moulton, 

Sir John Edge and Mr. Ameer Ali. 

B L. RAI and others—Appellants 

verms 

BHA1YAHL and another—Respondent. 

Mortgage— Mortgagee in possession as manager and 
Receiver, xohethcr trustee - Mortgagor profligate and 
under complete influence of mortgagee- AccvU "t* t 
failure to render—Sait to recover O^bt by sale of mort - 
gaged property-Satisfaction of mortgage-Bnrden of 

proof. 

r a youngman leading a most immoral life, cxecut- 
ed several mortgages of the ancestral property of 
his family in favour of .V., an unscrupulous person 
•who had B. completely under his influence and 
exercised that influence regardless ot the interests 
Tb Under a separate agreement X was given 
possession Of practically all the property belonging 
to B , including property not mortgaged, as " ,ana ^ 1 
and Receiver. No accounts were rendered of what 
was received by the mortgagee from or in respect of 
any of the property. X. brought the present suit to 
y fi,o nrincinal and interest due under the 

several mortgage* by sale of the mortgaged pro- 

P< h 3J; (11 that the mortpgee wasuota trustee 
within the meaning of the Trusts Act: [p 1*. cob 2.J 
that before he could get a decree for s * 
wait for the mortgagee to prove that the mortgages 
had not been satisfied and what, if anything, was ue 
under each mortgage, [p. 17, col. .J 

Anneal from the deoision of Mi. bkmner, 
Additional Judicial Commissioner, Central 

Provinoep, dated the 19fch April K10. ^ 

Messrs, DeGruythcr^ K. 0 % 

PareJth , for the Appellants. 

JUDGMENT. 

Sir Joh j Booi.-These are two oousoli- 

dated appeals from a deoree, dated the 1WJ 
April 1910, of the Court of the Judisml 


Commissioner of the Central Provinces, 
which reversed two decrees, dated the 8th 
and 22nd June 1908, of the District Judge 
of Saugor, and dismissed two suits for sale 
which were tried together. The plaintiffs 
are the appellants. 

The suits, No. 1 of 1905 and No. 2 of 1905, 
in which there appeals have arisen were 
respectively brought on the 7th January 
1905 in the Court of the District Judge. 
Suit No. 1 of 1905 was brought on a mort¬ 
gage of the 2ud July 1893 by mortgagees 
or their representatives against Bhaiyalal 
Dube, the mortgagor, and his son Murlidhar 
Dube to recover Rs. 59,999, including princi¬ 
pal, interest and compound interest, by the 
sale of six villages to which the mortgage 
applied. The principal sum of that mort¬ 
gage was R=«. 30,000. The particulars of the 
account as given in the plaint showed 
Rs 30,000 as the principal sum, interest and 
compound interest to the 3rd January 1905 
amounting to Rs. ?8,190»5 0 and Rs. 1,4(32-4-0 

charged as having been paid by the mort¬ 
gagees as Government revenue on the 29th 
August 1902, and Rs. 411-14-0 interest on 
that sum of Rs. 1,4*32 4 0. By the particulars 
Rs. 65-7-0 of the total of Rs. €4,061-7-0 was 

relinquished, leaving as a result the 
Rs. 59.999 in respect of which a deoree for 
sale was sought. In the particulars no 
moneys were credited as having been reoeived 
by the mortgagees. 

Suit No. 2 of 1905 was brought on a 
mortgage of the 30;h June J 8^2 by the 
same plaintiffs against Bbaiyalal Dube, the 
mortgagor, his son, Murlidhar Dube, and 
Bhaiyalal Dube’s wife, Latkari Bahu, to 
recover R°. 59,887-3-6 by sale of five other 
villages to whioh that mortgage applied. 
The principal sum of the mortgage was 
Rs. 40.000. The particulars of the account 
as given in the plaint showed Rs. 40,L00 as 
the principal sum, interest and compound 
interest to the 3rd January 1905 
Rs. 15,101-9-0 and Rs. 3,734-1 £-6 charged as 
having been paid by the mortgagees as 
Government revenue, and Rs. 1,050-14 0 
interest on that sum of Rs 3 731-12 6, making 
a total of Re. 59,887-3 6 in respect of whioh 
a decree for sale was sought. In the par¬ 
ticulars no moneys were credited as having 
been received by the mortgagees. 

Tbe principal defence in each suit was 
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substantially that the mortgage had boon 
satisfied, and that there wa9 nothing due. 

The defendant Murlidhar Dabe was born 
on the 16th Jnly 1894, and on hie birth he 
and his father Bhaiyalal Dabe oonstitated, 
until they separated, a joint Hindu family 
governed by the Law of Mitakshara. The 
property mortgaged was ancestral property. 
Bhaiyalal Dabe was a young man of defective 
education and of vicious and immoral habits. 
He was not a man of business, and he was 
incompetent to manage the family property, 
whioh consisted of the villages mortgaged 
and of several other villages. 

The history of the case may be divided into 
three periods in relation to the rights, powers 
and liabilities of Bhaiyalal and his son 
Murlidhar. The periods were from the 30th 
June 1892 to the birth of Murlidhar on the 
16th July 1894 ; from the 16th July 1894 
to January 1895, when Bhaiyalal’s wife 
and her son Murlidhar were obliged to leave 
his house and to live separately from him 
in consequence of the profligate misconduct of 
Bhaiyalal; and from January 1895 to the 
filing of the suits. 

The original mortgagees consisted of a 
joint Hindu family of whioh Nandkishore, 
now dead, was the managing member and 
in the transaction between the parties to 
which reference will be made he represented 
the family, and the other members of that 
family need not be speoifioally referred to. 

On the 1st July 1892 Bhaiyalal Dube 
executed an agreement by whioh he appoint¬ 
ed Nandkishore manager and Reoeiver of all 
his property, moveable and immoveable, for 10 
years, and put Nandkishore in possession. 
Under that agreement Nandkishore was to 
keep accounts and to explain them to Bhaiya- 
lal Dabe in July of each year, and was to 
receive certain remuneration for his work, 
Nandkishore as the managing member of his 
joint Hindu family continued in possession 
of the property until about April 1894, when 
Bhaiyalal Dube determined the agreement 
of the 1st July 1892 ; but it is not clear that 
the determination of that agreement involved 
the resumption by Bhaiyalal of the control of 
his property, and there appears to be some 
ground for saying that Nandkishore’s manage- 
ment continued until the execution of the 
agreement next referred to. Ir- has been 
alleged by the plaintiffs that on the deter¬ 
mination of the agreement of 1892, Nand- 


kiVnore handed over to Bhaiyalal Dube all 
the aooount books whioh bad oome into his 
possession. On behalf of the defendants it 
has been denied that any aooount books were 
handed over by Nandkishore to Bhaiyalal. 
The presumption is that Nandkishore must 
have kept aooonnts, showing what he had 
received and what he had expended while the 
property was in his possession. No such 
accounts have been produoed. 

On the 2nd February 1895 Bhaiyalal 
Dube executed another agreement by whioh 
Nandkishore wa9 appointed manager of all 
Bhaiyalal’s property except certain bunga¬ 
lows and houses in Sangor, and Nandkishore 
was put in possession. That agreement 
contained the following clauses amongst 
others :— 

“So, thinking the business to be your own, 
you will look after the management of the 
villages, grants, gardens, sir, birs (grass 
reserves), and forests, of cash and grain 
debts, old and new, due to me, in Saugor 
District or elsewhere, and of the land revenue 
collections, grant leases up to three years 
without my permission, and for a longer 
period than thres years with my permission, 
take kabuliyats (counterparts), have them 
registered, have land prepared for cultiva¬ 
tion, oolleot land revenue, credit Government 
dues, and pay neoesBary village expenses. Yon 
have the power to do all these works 
for me and in my interests. You may with 
permission discontinue sir wherever you think 
fit, and give sir land for cultivation, and add 
more to the sir area where you may think 
proper to do so. Besides the debts due to 
you, I have also to pay other creditors. And 
in some instances, I have borrowed at a 
higher rate of interest. So, you will devise 
means to liquidate that debt first, from my 
profits and agreeably to my wishes. You 
will realise money from persons indebted to 
me in cash or in grain by mutual agreement 
or by 6uit, conducting it personally or through 
Pleader or Barrister or Agent appointed 
for the purpose or by attachment, etc , and 
receive money from the Treasury or Courts, 
passing a reoeipt therefor. Be paying to 
me for my expenses Rs. 250 two hundred 
and fifty a month, at the beginning of 
each month, debiting the same to my as- 
count. In oase I stand in need of some more 
money for some urgent personal business, 
such as marriage, etc., you will have to pay 
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me to the extent of Rs. 1,000 a year. Take 
a reeeipt from me for whatever money you 
pay, and enter it in my account in my name. 

I will see and understand the aooonnts every 

half year.” # 

“This agreement will last till the liquida¬ 
tion of the whole debt due to you, which is 
based upon bahi hhat as (aooounfc books) and 
mortgage deeds. In oase I pay o your 
money with interest either by borrowing 
from others or by selling my property if I 
like, I will take back the said management 
from you. If at any time I were to sell the 
property mortgaged to you for repayment of 
the debts due to you, you will have to grant 
me permission, and I will 
that I may take at any time I 
management of the estate other than that 

mortgaged to you. You have my P er “ 1B8 ’°" 
to appoint a general agent and to have the 
power-of-afctorney registered. 
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The Judicial Commissioner considered that 
the effect of that agreement was to place the 
mortgageeF, on whose behalf Nandkishore 
acted in the position of mortgagees in posses¬ 
sion, ’so far as the mortgaged property was 
concerned, and that it was h,s duty to account 
to the mortgagor. With that v,ew * ® 
situation their Lordships agree. While 
Nandkiebore was in possession under the 
deed of the 2nd February 1895, some of 

r K 

kiahore’a management of the 

tinned until sometime in 1897 or 1898, when 

apparently he oeaaed to have poaaeaaion of any 

of the property then unsold. , , 

Of the villages so eold some were purchased 

by Nandkishore. 

On behalf of the plaintiff" it was alleged 
that Bhaiyalal Dube owed to th® original 
mortgagees large sums (khata debts) 
addition to those secured by the two mort- 
aages, and that moneys received by Wand 
kiskore during his management were apphe 
to the discharge of Ibese debts and other 
liabilities of Bhaiyalal, leaving tbe mortgage- 
debts due to the mortgagees unsatisfied, 
and reliance was placed in snpport of that 
•ontention on the faot that Bhaiyalal had 


signed some acknowledgments whioh were 
put in evidence. It was on behalf of the 
defendants alleged that Nandkishore had 
induoed Bhaiyalal io sign papers whioh 
be did not understand. The Subordinate 
Judge stated in his judgment: “As for the 
question of undue influence, there is not 
the least doubt in my mind Bhaiyalal was 
completely under the dominating influence 
of the Lala Nandkishore.” One of the 
documents which was relied upon as an 
acknowledgment was a paper, Exhibit P-15, 
dated the 13th September 1895, whioh 
Bhaiyalal alleged was extorted from him 
on the 10th December 169S. As to that 
paper the Subordinate Judge stated in his 
judgment: “l have no hesitation whatever in 
holding that Exhibit P-15 is not a genuine 
document, but that it was executed at the 
urging of Nandkishore long after the date 
it is made to bear.” The Judicial Commis¬ 
sioner gave no oredeDoe to ary of the 
alleged acknowledgments signed by Bhaiyalal 
nor do their Lordships. The alleged khata 
debts were entered in the books of Nand¬ 
kishore without a single item of credit being 
shown in respeot of them in his books. 
Their Lordships are forced to regard those 
entries of khata debts as fictitious, and as 
made with the object of accounting for 
some of the money which Nandkishore had 
received on account of Bhaiyalal and Murli- 
dbar. The Trial Judge found that the debts 
(khata debts), other than the bond debts 
under the two mortgagep, were not proved 
“owing to the abseDoe of accounts of manage¬ 
ment, whioh I bold were suppressed and 
made away with by Nandkishore, or those 
acting under him.” 

The Tiial Judge, aoting on evidenoo 
which was far from conclusive and was 
untrustworthy, found that for prinoipal 
under the mortgage of the 30th June 1892 
there was due Rs. 4,785-10-6 and for prinoi¬ 
pal under the mortgage of the 2nd July 

lb93 there was due Rs. 15,129-0*5, 
which included a charge of Rs 1,874-2-0 
charged on the village Sahawan only, and 
adding some oompound interest he found 
that the total amount due was Rs. 25,971-10-8 
and made a decree for sale. From that 
deoree there was an appeal by the plaintiff 
to the Judicial Commissioner, and objec¬ 
tions to the deoree were filed by the defend¬ 
ants. 
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Od the appeal the Jndioial Commid§ion3r, as 
their Lordships oonstrne his judgment found 
that the plaintiffs had failed to prove that 
there was anything due under either of the 
mortgages and by his dearee he dismissed 
the plaintiffs’ appeal and allowing the objeo- 
tions Bled by the defendants he dismissed 
the two suits. He rightly, in their Lord- 
ships’ opinion, found that Bhaiyalal’s alleged 
acknowledgments were worthless. He found 
that Nandkishore was in a position to domi- 
nate Bhaiyalal’s will, and was also in a 
fiduoiary relation to him. In his judgment 
he stated: ’ 

"Under the first deed (that of 1st July 
1892) he (Nandkishore) was in my opinion 
a trustee. Under the second (that of 2nd 
February 1895) he became a mortgagee 
in possession under a document wbioh 
expressly provided for liquidation of his 
debts and that mortgaged property as 
well as other property of the mortgagor 
should remain in his possession till they were 
liquidated. This Court has repeatedly held 
that if a mortgagee not entitled to posses¬ 
sion of the mortgaged property by the 
termB of his mortgage takes possession 
thereof, whilst his mortgage subsists, 
his possession is not adverse to the mort¬ 
gagor, but is that of a mortgagee under 
section 76 of the Transfer of Property Act, 
the terms of which are very wide. See 
Prabhuian v. Bhikulal (I) and Munji 
v. Kishen (2). And this is a stronger case, 
possession having admittedly been taken 
under an express agreement between the 
parties providing for liquidation of the 
mortgage-debt. In both capacities it was 
Nandkishore’s business to keep acoounts, as 
a trustee under section 19 of the Indian 
Trusts Act, whilst as a mortgagee he was 
required by section 76 (p) of the Transfer 
of Property Act to keep them during the 
continuance of the mortgage. Woatever, 
therefore, became of the accounts, wbioh 
Nandkisore kept as agent of Bnaiyalal, and 
which I am by no means satisfied that 
he ever made over to Bhaiyalal, he wa 9 
bound, if he wished to enforoe his mort¬ 
gages, to keep in his own interest accounts 
showing how he had discharged his steward- 

(1) 2 N. L. It 62. 

(2) Second Appeal No. 661 of 190S. 


ship, that the alleged farther advances to 
Bhaiyalal had been really necessary, that 
the income of Btiaiyalal's property had been 
properly applied. a D d that it had not been 
possible to reduoe the mortgages by more 
than the amount ont of the sale-proceeds 
of villages for which the plaintiffs, have 
given the defendants credit. This the 
plaintiffs are admi Udly now unable to do. 
The so-called hhnta of Bhaiyalal consists of a 
succession cf all-ged advances to him from 
the 25ih Jnly 1892 to the 31st May 1894, 
the four largest of woioh form the con idera- 
tion of the second mortgage of the 2nd 
July lfc93. There are no countervailing 
credits, and no attempt ha9 been made to 
show what has become of the numerous 
sums that Nandkishore must have received 
as manager of Bhaiyalal’s estate besides 
those obtained from the sale of villages. 
Bhaiyalal’e acknowledgments are in my 
opinion under these oironmstanoes of no 
v-ilue, and cannot be made to supply the 
want of accounts, though had accounts of 
Nandkishore’s stewardship been forthcoming 
they might have been important admissions 
of their correctness, I need not, therefore, 
go at aDy leDgtb into the question of the 
genuineness of Exhibit P-15, as to 
wbioh I am, however, inolined to agree 
with the lower Court. The defendants 
oannot in my opinion re-open in these 
proceedings the sales of villages—not even 
of those purchased by Nandkishore, which, 
as the 6uits have been framed, are not 
in question in them, though they might 
possibly have been entitled to do so in pro 
peily framed redemption suits, And they 
oertainly cannot re open the sales to persons 
who are not parties to this litigation. Bat 
the plaintiffs, for the reason I have indicated, 
oannot, in my opinion, enforce their mort¬ 
gagee.” 

Their Lirdahips do not assent to the 
statement that Nandkishore was by the first 
deed a trustee within the mnaning of the 
Indian Trusts Act, but on the evidence 
to which their attention has baen 
directed, they see no reason for 
dissenting from the conclusions as to facts 
of the Judicial Commu-iioner. In the view 
which they take of this oase, it is not 
necessary for them to oonsider whether 
any of the alleged acknowledgments of 
Bhaiyalal relied upon by the pl&intiffi could 
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if proved, have been binding on his minor 
son Marlidhar. This is not an ordinary 
oase of a suit for sale based on a mort¬ 
gage in which it would be for the defend¬ 
ant, the mortgagor, to prove that nothing 
remained due under the mortgage, if that 
was his defenoe. This is, as it is to be 
hoped it is, quite an exceptional case, in 
whioh it appears to their Lordships that 
it was for the plaintiff* to prove that 
the mortgages had not been satisGsd and 
what, if anything, was da9 under each mort¬ 
gage before they could get a decree for 
sale. Bbaiyalal, a very young man leading 
a most immoral life, mortgaged the ancestral 
property of his family to Nandkishore, and 
gave Nandkishore possession practically of 
all his property, whioh inoluded other villages 
not mortgaged to Nandkishore, A consider¬ 
able part cf the property of whioh Nand¬ 
kishore had obtained possession, including 
some of the mortgaged villages, was sold 
by Nandkishore, and some of the mort¬ 
gaged villages were purchased by him. 
Nandkishore did not, nor did the plaintiffs, 
render amounts of what had been received 
by him from or in respeot of any of the 
property, not even of that whioh had bosn 
mortgaged to Nandkishore’e family, on 
whose behalf he aoted. BhaiyaKl was 
completely under the infl ienoe of Nand¬ 
kishore, an unscrupulous man, who exer¬ 
cised that infl ienoe regardless of the 
interest of Bhaiyalal and his infant son. 
The plaintiffs are unable to prove that any- 
thing is due under either of the mort¬ 
gages in suit. 

Their Lordships will humbly advise His 
Majesty that these consolidated appeals 
should be dismissed. As the respondents 
have not appeared, there will be no oosts 
of these appeals. 

*- • Appeals dismissed. 

Solicitor for the Appellants.—Mr. Edwird 
Dalgado. 
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PATNA HIGH COURT. 

Appeal from Original Order No. 303 

ok 1919. 

May 31, 1920. 

Present : — Mr. Justice Coutts and 
Mr. Justice Adami. 

brij nath ram rameshwar— 

Decree Holder—Appellant 

versus 

Musammat CHAND KUMARI — Jccument- 

Debtor—Respondent. 

Gliatwal —Rents accruing /luring lifetime ofghalwul 
collected after his death, whether his personal property . 

Arrears of rent accruing during the lifetime of 
a ghatival but collected after his death are his per¬ 
sonal property and can be followed by his creditors 
in the hands of his representatives, [p. I*, col 1 .] 

Appeal from a oeoiaion of ttie Subordinate 
Judge, Deoghar. 

Messrs. Naresh. Chandra Sinha and Raman- 
dan Prasad, for the Appellant. 

Mr. Sukti Kant a Bhattacharji, for the 
Respondent 

JUDGMENT. 

Adami, J.— The appellant obtained a decree 
against a Ghatwal and sought to take 
in execution a sum of about Rs. 622, which 
had been oollooted by a Receiver after the 
GhatwaTs death as arrears of rent which 
bad fallen due duri-tg the lifetime of the 
Ghat wal. 

The learned Subordinate Judge has found 
that this sum is not the personal property 
of the Gnatwal and, therefore, could not come 
into the hands of the GhatwaTs suooessor 
but into those of the next Gliatwal. 

The only question whioh arises in this 
appeal is whether arrears of rent aooruing 
daring the lifetime of the Ghatwal but 
collected efier his death are to be treated 
as his personal property. The decisions in 
Kslcor-i Kcornu res v. Ber.ouerarn Sein (1) 
and Rajhesf.war JJeo v. bunshidhur Sdatwari 
(2) clearly show that the surplus prooeeds 
collected during the lifetime of the Ghatwal 
become his persoral property. That being 
so, it seems clear that Mima whioh fell 
due to the Ghatwal during his lifetime 
would after his death have the same character 
as they bad during his lifetime. Therefore, 
the surplus proceeds oolleoled in the present 
case after the death of the Ghatwal would 


(1) 4 W. R. Misc. Uui. 5. 

(2) 23 C. 873; 12 Iml, Dec. (x. *.) 580. 
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also be held to be tho personal property 
of tbe Ghatvtal ocming into the bands of 
bis widow and oould be followed in her hands 
by tbe deoree holder. 

I would, therefore, set aside the order 
of the learned Subordinate Judge and allow 
the appeal with costs. 

Coottp, J.—I agree. There oan be no 
possible dcubt that eurplus rents due to a 
Ghatwal and collected during his lifetime 
oan be attaobed as his personal property, 
and 1 can see no reason how tbe mere 
collection of these rents after his death oan 
affeot their oharaoter. 

Appeal allotted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civjl Appeal No. 2S8-B op 1917. 

October 19, 1918, 

Present :— Mr. Mittra, A. J. C. 
RA1BHAN— Depkndant— Appellant' 

versus 

RAOJI —Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1£083, O. II, r. 2 — 
Separate covenants in same deed—Separate suits, 
whether barred—Mortgage by conditional sale — Provi¬ 
sion for payment by instalments—Personal covenant — 
Foreclosure in case of default—Default made-Suit 
for foreclosure dismissed—Subsequent suit for instal- 
merits in default, whether maintainable. 

A mortgage-deed provided for the payment of the 
mortgage money by 22 annual instalments, and 
contained u personal covenant to pay tho annual 
instalments and provided that in the caso of default 
for three or five years tho mortgagee could foreclose 
for that amount. Five successive defaults were 
committed and tho mortgagee sued for foreclosure, 
alleging that the whole mortgage money had 
becomo payable. The suit was dismissed on the 
ground that the mortgagee was not entitled to call 
in the whole of tho mortgage-monoy. The mort¬ 
gagee then brought tho present suit for a personal 
decree for recovery of the instalments in arrear, and 
the question was whether tho cause of action was 
tho same in both suits aud whether tho suit was 
maintainable: 

Held, that tho suit was maintainable as in tho 
former suit tho mortgagee was seeking to enforce the 
mortgage while in the present suit ho was askiug only 
for instalments which had fallen due [p. 19 , col. 1 ] 

Where two covenants aro contained in the same 
deed, but the performance of each is secured in a 
different way, such covonants give rise to separate 



causes of action and although they may be joined in 
the same suit, Order II, rule 2, of the Civjl Procedure 
Code would not prevent separato suits being institut- 
ed on them. [p. 19, col. 1,3 

Appeal against the deoree of the Additional 
District Judge, Akola, dated the 25th April 
1917, in Civil Appeal No. 231 of 1916. 

Mr. M. V. Joshi, for tbe Appellant. 

Messrs. Atmaram Bhagwant and D. W, 
Kathalay,ior the Respondent. 


JUDGMENT.—The only point argued 
before me is that the suit is barred by Order 
II, rule 2. The suit is based upon a mortgage- 
bond which provides for the payment of the 
mortgage money by 22 annual instalments. 
It is desoribed as a simple mortgage, but is 
really an anomalous mortgage. There is a 
personal covenant to pay the annual instal¬ 
ments, but there is also a stipulation whioh 
has been translated thus: "If I fail to repay 
yearly instalments for three or five years, I 
will allow the mortgaged property to be 
foreclosed for that muob amount without 
raising an objection that the period has yet 
to expire.” In 1914 the plaintiff instituted 
a suit for foreclosure on the allegation that 
by reason of five successive defaults 'the 
whole mortgage money had beoome payable. 
The suit was dismissed on two grounds. In 
the first place, the Courts held that the plain¬ 
tiff was not entitled to oall in the whole of 
the mortgage money under the covenant 
referred to above. In the second place, it 
was held that the oovenant was void for 
uncertainty. In the Appellate Court the 
plaintiff asked that he may be given at 
least a deoree for the defaulted instalments but 
was told that he bad not sued for the instal¬ 
ments as snob. This is an indication that in 
the opinion of the District Judge the cause of 
action then sued upon did not inoludea claim 
for the instalments. It is difficult to hold 
in these oiroumstanoes that there was a 
splitting of demand in the former suit. The 
plaintiff now seeks a personal deoree for the 
recovery of the instalments in arrear, but 
some of the instalments had fallen due 
before the institution of the previous suit. 
The question is whether the cause of action 
is the same in both the suite. In the 
former the plaintiff based his cause of action 
upon five defaults and claimed that the whole 
money became payable and that he was 
entitled to a decree for foreclosure. He was 
seeking to enforce the mortgage aa one by 
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conditional Bale upon the happening of the 
contingency which according to him gave 
him a right to enforoe this remedy. Here 
the plaintiff is suing upon a personal oove- 
nant to pay, though he might have also 
elaimed a sale desree. He asks only for 
instalments whieh have already fallen dne. 
Both the eovenants are contained in the same 
mortgage-deed, hut the performance of eaoh 
is seoured in a different way. I think the 
oase comes within the principle recognised 
by FarraD, 0. J., in Yashvant v. Vithal (l). 
There it was held that whilst all existing 
breaches of the same contract must be joined 
in the same suit, although they may have 
arisen at different times, there may be two 
separate contracts contained in the same 
instrument, the performance of eaoh being 
seoured in a different manner. Saoh separate 
contracts give rise to separate causes of 
action, and although they may be joined in 
the same suit, Order II, rule 2, would not 
prevent separate suits being instituted on 
them. I, therefore, hold that the suit is 
maintainable. The appeal fails and is dis¬ 
missed with c<j£^. v 

i * 1 'Afhptal dismissed . 

(1) 21 B, 207; •& 

- *'**£*■ 




LAHORE HIGH COURT. 

First Civil Appeal No. 283 or 1916. 
December 4, 1919. 

Present: —Mr. Justice LeRossignol 
and Mr. Justice Bevan Petman. 
GHULAM HAIDAR— Plaintiff— 

Appellant 

versus 

AMIR HAIDAR and others—Defendants— 

Respondents. 

Punjab Land Revenue Act (XVII of 1887^, 8. 158 
(2) (xvii)— Jurisdiction of Civil and Revenue Courts — 
Partition, euit arising out of, whether cognizable by 
Civil Court. 

Where in partition proceedings before a Revenue 
Court there is no dispute as to title in the land to be 
partitioned, a Civil Court has no jurisdiction to 
entertain any qnestion arising out of such proceed¬ 
ings. The fact that the procedure of the Revenue 
Officer was defective would not give a Civil Court 


jurisdiction in faco of the cloar prohibition sot forth 
in section 168 of tho Punjab Land Rovenue Act. [p. 
20, col. 2.] 

First appeal from the decree of the Senior 
Subordinate Judge, Attook, at Oampbellpur, 
dated the 7th January 1916. 

Messrs. Nand Lai and Abdul Raeaq, for the 
Appellant. 

The Hon’ble Mian Fazl-i-Husain, for the 
Respondents. 

JUDGMENT.—One Sarfraz Khan died in 
1909 leaving two widows and two sons, one 
the plaintiff, the other defendant No. 1, also 
landed property in several villages, among 
others the laud in village Sarga Brahma 
with which we are concerned in this appeal. 
In 1910 after some competition with Amir 
Haidar, the eldest son of Sarfraz Khan, 
Musammat Nur Ilabi was appointed by the 
District Judge guardian of the property and 
person of her minor son Ghulam Haidar; 
the same order aocepted the appointment of 
Muhammad Sadiq to manage the minor’s 
estate on behalf of the guardian. In May 
1911 Amir Haidar applied to the Revenue 
Authorities for partition of the joint estate 
and the partition was completed in Deoember 
1912. 

The present appeal arises out of a suit 
lodged on behalf of the minor in 1915 for a 
declaration that the land partitioned in 1912 
is still the joint property of himself and hia 
elder half brother Amir Haidar, defendant 
No. 1, and that consequently the partition 
of 1912 is not binding upon him. The 
plaintiff, after setting forth the oiroumstancea 
above recited, alleges that Muhammad 
Sadiq betrayed his trust and colluded in 
the partition proceedings with defendant 
Amir Haidar, with the result that the share 
of the laud allotted to the plaintiff was of 
poor quality and comprised none of the land 
on which trees were growing, and he asked 
for the relief above mentioned on the follow¬ 
ing grounds;— 

(1) that he was practically unrepresented 
before the Revenue Authorities; 

(2) that the partition had iu fact resulted 
in great loss to him; 

(3) that in making the partition .the 
Revenue Officer has taken no aooount of the 
trees; and 

(4) that the partition was effeoted with¬ 
out the sauotion of the District Judge 


20 


INDIAN OASES. 


[l§20 


n54 m 


GHULAM HAIDAR U. AMIR HAIDER. 

and wap, therefore, cot binding on the plaint¬ 
iff. 

All these matters have been dilated upon 
before na at some considerable length. Bat 
the Court below, having fcnnd that the 
minor was properly represented before the 
revenue cffioiale through hie mother, who was 
not only his guardian ad litem but also 
the guardian of his person and property duly 
appointed by the Dislriot Judge and who being 
a pardadar woman was herself represented 
by her brother holding her general power cf- 
attorney and also special power of attorney 
to aot for the minor in the partition pro¬ 
ceedings, has dismissed the suit on the ground 
that it strikes directly at the formal pro¬ 
ceedings of the Revenue Authorities and 
impugns the correctness of their method 
of partition and, therefore, a Civil Court has 
no jurisdiction to entertain it. 

During the pendency cf the appeal in this 
Court the appellant has attained majority 
and, on his application, has been allowed to 
eonduot this appeal as one of full age. 
From the foregoing it will appear that the 
solo question before us is whether the suit 
is entertainable by a Civil Court. The 
learned Counsel for the appellant has referred 
us to several rulings, which are quite irrele¬ 
vant inasmuoh as they deal with disputes 
concerning the measure of right in land to 
be divided. But in this oase there is no 
dispute as to the measure of right; the sole 
dispute is as to the correctness and propriety 
of the partition proceeding and whether by 
reason of certain defeots of procedure in the 
Revenue Officer’s proceedings and deficiency 
of eonduot on the part of the minor’s 
representative the partition should be held 
to be inoperative as against the plaintiff. 
Dasondhi v. Buta (1) and Qulab Singh v. Mu 
tammat Sukhan (2) are the only two rulings 
quoted whioh appear to us to have a bearing 
on the subject under discussion. In Dasondhi v. 
Buta (2) it was held thata suit by reversioners 
who claimed a declaration that a partition 
effected by a' widow with a mere life estate 
should not be binding upon them was a matter 
for decision by a Civil Court. The ratio deci. 
dendi in that oase clearly was that the aotion 
did not impugn the partition sofaras the par- 
ties to it were concerned and the relief olaimed 


(1) 18 Ind. CaB. 452; 74 P. It. 1913: 37 P. \V f 
1913; 93 P. L. It. 1913. V> * 

(3) 104 P. R. 1900; 8 P. L. K 190!. 
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could be granted without affecting the 
partition whioh had aotually taken plaee. ’ 

In Gulab Singh v. Musammat Suhhan (2) 
the facts of whioh were practically similar 
to those cf Dasondhi v. Buta (l), it was held 
that the presence or absence of fraud did 
not affect the jurisdiction and the Civil * 
Courts had no jurisdiction to entertain the 
suit. 

Now scoticn 158 (2) (xvii) of the Land 
Revenue Aot excludes from the jurisdiction • 
cf the Civil Courts any question arising 
out cf proceedings for partition, provided ' 
Euob a question is not a question of title 
in any of the property covered by the ^ 
application for partition; and seotion 158 • 

(1) prohibits a Civil Court from taking 
oognieanoe of the manner in whioh a 
Revetue Offioer exeroises ary power vested - 
in him under the Revenue Aot. It is 
true the Revenue Officer did not specifically 
refer to the trees in his method of parti* 
tior; ncr did he oarry out the partition in 
the manner prescribed by bimeelf in his 
order, for instead of effecting the partition 
by the drawing of lots he permitted the- 1 
minor’s representative to 6eleot odo of the**' 
two portions drawn upon the spot; nor did 
he expressly give sanction as provided for 
in Order XXXII, rule 7, to the agreement 
between the minor’s representative and 
Amir Haidar to take shares by selection 
instead of by drawing of lots; nor was 
that agreement sanctioned by the District 
Judge under seotion 29 of the Guardians 
and Wards Aot, but these defeots, in our 
opinion, do not give the Civil Courts 
juriediotion in faoe of the dear prohibition 
set forth in section 158 of the Land 
Revenue Aot. At the time of the parti¬ 
tion there was no dispute as to title in 
the lard to be partitioned and the plaintiff’s 
grievances arise solely out of the manner in 
whioh the land was aotually allotted. Those 
grievances he is at liberty to urge either 
by way of review or by way of appeal be* .. 
fore the proper revenue offioer but not 
before a Civil Court. 

For tbeee reasons we dismiss the appeal 
with oosts, leaving the appellant to par^ufl^ 
bis remedy on the revenue side. 9 

Appeal dismissed, - • • 
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PRIVY COUNCIL. 

Appeal phom the Nagpur Judicial 
Commissioner's Court. 

Marah 12, 1920, 

Present :—Viscount Haldane, Lord Back 
'master, Lord Dunedin and Lord Atkinson. 

BALDEO—Plaintiff—Appellant 

versus 

KANHAIYALAL and otbeiij—D sFiNDiKT3 

—Respondents. 

Limitation Act (IX of 1908/, Sch. I, Art. 11 (a) — 
Civtl Procedure Code ( Act V 0/1908,1, O XXI, r, 99, 
order under , refusing application of execution purchaser 
for possession—Suit for possession — Limitation. 

Where nn application to be placed in possession 
■by an execution-purchaser, who is not entitled to 
possession, is disallowed under rule 99 of Order XX T, 
■ Civil Procedure Code, and he brings a suit for 
possession, such suit must bo brought within one 
.year from the date of the order disallowing the 
'application, [p. 22, col. 1.] 


Appeal from the decision of Mr. Batten, A. 
J. C., aDd Mr. StanyoD, A. J. C., Nagpur, 
dated the 22nd Deoember 1915. 

Mr. L. De Qrugther and Mr. J. M. Pare\h t 
for the Appellant. 

JUDGMENT. 

Lord Dunbdin. —The plaintiff and appellant 
in this suit, Baldeo, ia in right of an 8 anna 
share of oertain property whioh belonged to 
Gnlabsingb, as attested by a certificate of sale, 
the property having been sold by virtue of a 
mortgage. Having obtained his certificate on 
the 31st October 1911 he applied for and got 
a warrant for possession on the 8th November 
1911. This warrant was in the form suitable 
for obtaining aotnal physical possession, being 
Form No. 11 pursuant to rule 35 (1) 

of Order XXI of the Civil Proaedare Code. 
Being obstructed in obtaining possession, 
he, on the 21st November 1911, presented 
ajn application to be put into possession. 
This being resisted by one Gokullal, who 
was , not the jadgment debtor and not 
litigated by; the judgment-debtor, the 
application was dismissed under rule 99 
of Order XXI t,on the 12th January 1912, 
Gn the 23rd,January 1912, Baldeo presented 
^os^er appli’datiop to be given oonstruotive 

°pd 0r ra I® 35 (2), by having 
tne certificate affixed to the garhi and 
(rqolaimed by beat of dram. This, after 
ebstrnotion, was done on the 12th 
1912. Following o.n this, Baldeo 
pled to tak? physical, possession of 
Of tb9 lfthds. This vpas resisted and 




resulted in a riot. The matter was taken 
up by the Magistrate under seotion 145 of 
the Criminal Procedure Code, who, on the 9th 
December 1912, passed an order declaring 
that the resisters were in physical posses¬ 
sion of the lands and forbidding all dis¬ 
turbance of them until they should be 
evicted in due oourse of law. 

On the 10th February 1913 the appellant 
raised the present proceedings. In his 
plaint he asked to be put in possession of 
the 8 anna share of the Mouza Nankathi. 
The defendants and respondents denied his 
light, asserted that the whole mouza 
belonged to them, and, inter alia , pleaded 
that the suit was time barred under Article 
11 A of the sohedule of the Limitation 
Aot of 1908. This Artiole is as follow?: — 

“Description of Suit. 

“By a person against whom an order 
has been made under the Code of Civil 
Procedure, 1908, upon an application by 
the bolder of a deoree for the possession 
of immoveable property or by the pur¬ 
chaser of such property sold in execution 
of a deoree, complaining of resistance or 
obstruction to the delivery of possession 
thereof, or upon an application by any 
person dispossessed of snoh property in the 
delivery of possession thereof to the decree- 
holder or purchaser, to establish the right 
whioh he claims to the present possession 
of the property comprised in the order.” 

“(Period of limitation—one year from 
the date of the order.)” 

The Trial Judge fouod that the appel¬ 
lant was in right of the 8-anna share 
and that the 8 anna share belonging to 
Gulabsingh was an 8 anna share of the 
mouza. He also found that the suit was 
not time-barrsd as he considered that the 
suit was not. for the same possession as 
had been olaimed by the warrant of the 
8th November 1911 and disposed of 
adversely to the applicant on the 12th 
Jaouary 1912, but was really based on 
dispossession after the symbolical possession 
of the i2tb April 1912 and consequently 
not time-barred under Artiole 11 A, whioh 
he considered iuaoplioable. 

On appeal the Court of Appeal reversed on 
the latter pom*;. Tie reasons for their jadg¬ 
ment are shortly and clearly stated as follows: — 

“i'he present suit is not one asking for 
possession of the kind which was granted 
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by the Deputy Commissioner's second order 
on the second application. That posses¬ 
sion was the poaBeseion of a oo sharer 
who did not elaim any pbysioal posses¬ 
sion. but possession through the co-sharer in 
aetual physical possession. What is asked 
for in this suit is that, defendants Nos. 1 to 4 
be direoted to put the plaintiff in possession 
and oontrol of the 8-anna share in Monza 
Nankathi with its hamlet, with Jthudkasht 
land and cultivating right in sir. This 
appears to us to be exactly the same relief as 
was asked for in the first application for 
possession whioh was refused. It is not the 
relief asked for in the 6eoond applica¬ 
tion whioh was granted. The plaintiff asked 
to be put in actual possession and that 
prayer was refused, under rule 99. If an 
order under rule 99 entails the necessity of 
bringing a suit within a year, then the present 
suit as brought is barred.” 

Their Lordships agree with the view of the 
Court of Appeal, it was argued by the 
appellant that, inasmuch as Gulabsingh was 
only proprietor of an 8-anna share, and as 
the appellant's right was as a purchaser 
of the propeity of Gulabsiogh as brought 
to sale under a mortgage, he could not be 
entitled to actual possession. The question, 
however, is not what the appellant might 
or ought to have asked, but what he did ask. 
Now that he asked for aotual possession, 
and was refused under rule 99, is oertain. 
It only remains to see what he asked in 
the present suit. Here he has made it too 
dear for argument. In his plaint he asks 
for possession and says that he took aotual 
possession. Hs ignores the symbolical 
possession of the seoond order altogether. 
Nay, more. The respondents in their 
answer first of all deny that the appellant took 
possession, and then go on in statement 6 
of their defence to narrate the application for 
symbolical possession. In rejoinder to this 
the appellant aotualy denies the averments 
in statement 6 of the respondents’ defence. 
It follows that the present suit, aa brought, is 
time-barred nnder Article 11 A. 

Their Lordships will humbly advise His 
Majesty to dismiss the appeal. As the 
respondents have not appeared there will be 
no order as to costs. 

Appeal dismisstd, 

- Solicitor for ths A . v cllant: —Mr. Edward 
Dalgado. 
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PATNA HIGH COURT. 

Second Civil Appeal No. 1107 op 1918. 

August 2, 1920. 

Presen/: —Mr. Justioe Coutts and 
Mr. Justioe Sultan Ahmed. 

KASHI PRASAD SINGH and others— 
Plaintiffs—Appellants 
versus 

AKLESHWARI PRASAD NARAIN 
SINGH —Defendant -Respondent. 

Minor—Guardian, hand.note executed by, whether 
binding on minor. 

A guardian cannot bind the estate of a min .r by 
a personal covenant, [p. 22, col. 2.] 

Therefore, a hand-note executed by the guardian 
of a minor cannot bind the minor’s estate, [p. 22, 
ool. 2 ] 

Appeal from the decision of the District 
Judge, Gaya. 

Messrs. Kulwanl Sahay and Bai Quru 
Saran Prasad, for the Appellants. 

Mr. P. K. Sen, for the Respondent. 

JUDGMENT. 

Coutts, J.—This appeal arises out of 
a Buit brought on a hand note. The 
defendant No. 1 was a minor at the time 
of the institution of the suit, and the 
defendant No. 2 was his mother and 
guardian. The hand-note was executed on 
the 21st Phagun )d2l for Rs. 6S5 by 
the defendant No. 2 in favour of the 
plaintiff. The suit was decreed in the 
Court of first instance against both the 
defendants on the findings that the hand- 
note was duly executed and that the 
minor had been benefited by the loan. 
On appeal to the learned District Judge, 
he agreed with the findings of the trial 
Court that the hand-note had been duly 
exeouted and that the minor had been 
benefited, but he dismissed the suit as 
against the defendant No. 1 on the ground 
that the hand-note was a personal covenant 
whioh could not bind the estate of the 
minor. Against this decision the plaintiff 
has appealed. 

There can be no possible doubt that 
the view taken by the learned 
District Judge that the guardian cannot 
bind tbe estate of a minor by a personal 
covenant is a oorreot view of the law and 
as the hand note does not purport to bind 
tbe estate of the minor, tbe estate itself 
cannot be bound. In support of this 
proposition I need refer only to the case 
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of Bhawal Sahu v. Baijnath Pertab Narain 
Singh (1). 

It has been nrged before ns, however, by 
the learned Vakil for the appellant that 
even if this is so, the plaintiff is entitled 
to saeoeed nnder seotion 68 of the Con¬ 
tract Aot on the ground that he had 
supplied the minor with necessaries suited 
to his oondition in life. This, however, 
was not the oase as made in the pleadings. 
The suit was distinctly oDe on the hand- 
note and the plaintiff would only be en¬ 
titled to relief by reason of seotion 6 3 
if the plaint were amended. The learned 
Vakil for the appellant has asked to be 
allowed to amend the plaint and to 
remand the suit for re hearing on the 
amended plaint. In my opinion we would 
not be entitled to do this beoause it 
would olearly ohange the whole aharaoter 
of the suit, whioh, as I have already said, 
was distinotly brought on the hand note. I 
see no ground for amending the plaint 
and without amendment the plaintiff oannot 
suooeed in this appeal. I would aooordingly 
dismiss this appeal with oosts. 

Sultan Ahmed, J. —I agree in the order 
that has been passed by my learned 
brother, I am not quite sure that if we 
allowed the application of the learned 
Vakil for the appellant, we would be 
ohanging the oharaoter of the suit, but I 
am satisfied that even if this applioation 
were granted, he oould not suooeed on 
the original olaim inasmuch as it would 
be barred by limitation, i, therefore, agree 
that his applioation for amendment should 
not be granted and this appeal should be 
dismissed with oosts. 

Appeal dismissed. 

(1) 36 0. 320; 12 0. W. N. 266; 3 M. L.T. 166. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 38 of 1919. 

June 30, 1920, 

Present :— Mr Hallifax, A. J. C. 
MUNIR MOHAMMAD —Plaintiff— 

Appellant 
t ersus 

RAMA AND OTHERS—DEFENDANTS — 

Respondents, 

C. P. Tenancy Act (Xt oj 1R98J, a. 45— 
Sanction to transfer cultivating rights in sir land, 
unconditional, scope of Specific RelieJ Act (Iof 
s. 22 — Specific performance—Discretion of Court — 
Delay , effect of. 

When tho Financial Commissioner grants an 
unconditional sanction for the transfer of cultivating 
rights in sir land and such sanction does not restrict 
the transfer to any particular transferee, it is open 
to the person securing tho sanction to use it in 
favour of any person whatsoever, [p 24, col. 2 ] 

The granting of a decreo for specific performance 
is a matter for discretion, and ho who asks for it 
must show that ho has acted with diligence and 
good conscience If ho delays in asking for it 
till just before his suit would be barred by limi¬ 
tation, he is clearly not entitled to an exercise of 
the discretion in his favour, [p 24, col. 2; p. 25, 
ool. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, Balaghat, dated the 31st 
January 1919, in Civil Suit No. 49 of 1918. 

Messrs. O. L. Subhedar and S. P. Vaidya, 
for the Appellant. 

Sir B. K. Bose, for the Respondents. 

JUDGMENT.—The plaintiff Munir 
Mohammad sued to obtain specific per¬ 
formance of a oontraot to sell entered into 
by the first defendant Rama Patel. The 
undoubted facts are as follows. On 25th 
June 1915 Rama signed a written 
agreement to sell Munir Mohammad a ten- 
anna share of a thirteen-anna 6-pie share 
in the village of Khapadia with cultivating 
rights in the sir land provided the transfer 
was sanctioned by the Financial Com¬ 
missioner, for whioh sanction he was fo 
apply. The price was put Rs. 6,000 with 
the sir or Rs. 5,000 if the transfer of the 
sir were not sanctioned, and the 
conveyance was to be executed within four 
months. Rama duly applied to the Deputy 
Commissioner for sanation on 1st July 
1915 mentioning Munir Mohammad as 
the proposed transferee. By 17th July 
1915, however, Rama had changed his mind, 
and he agreed on that day to sell the 
share with the sir land to one Kisangir 
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now deceased, the pr< dccessor-in-iuterest 
of the other defendants, for a slightly 
higher rrioe. On 26tb July 1915 Hama 
appeared before the Extra Assistant Ccm- 
missior.er who was inquiring into the matter, 
and stated that he wished to transfer the 
property to Kifangir acd not to Munir 
Mohammad. Munir Mohammad was himself 
present on that occasion and raised no ob- 
jeoti' r. Agaiu at the next bearing of the 
matter on 18th August 1915 bis agent was 
present and wan examined in respect of 
the money due to him by Kama, along 
with Rama’s other creditors. Not a word 
was said even then about the previous 
agreement to sell to Munir Mohammad. 
The Extra Assistant Commissioner and the 
Deputy Commissioner reoommended that the 
transfer of the cultivating rights in the sir 
land should be sanctioned and the Finan¬ 
cial Commissioner sanctioned it. Kisangir 
is casually mentioned in the Deputy Com 
missionor's report as the proposed transferee, 
but there is no mention of any transferee 
in the report of the Extra Assistant Com¬ 
missioner nor in the order of the Financial 
Commissioner. Up till 14th August 1918 when 
his claim would have been barred by time 
but for tbe agreement to execute the 
conveyance in four monthp, Munir Mohammad 
did nothing at all to assert his rights 
under the agreement of 25th June 1915. 
On that date he filed the suit for specific 
performance impleading the representatives 
of the deceased KisaDgir. 

The 12th paragraph of the judgment 
of the lower Court is as follows: 

"The sanction to transfer cultivating 
rights in sir land wai granted to defend¬ 
ant No. 1 no doubt, but.it was granted 
in favour of Kisangir and not generally. 
The wording of section 45 of the Tenanoy 
Aot does not lend colour to the contention 
that the transferor oan, after a sanction, 
use it for tbe purpose of transferring the 
laud to any one he likes. The transferor 
has to make an application for transfer 
and the Local Government sanctions 'the 
transfer.’ In this ease the Deputy Com¬ 
missioner in forwarding his report (Ex¬ 
hibit D 10) says the proposed sale may 
be sanctioned and the Financial Commissioner 
must be deemed to Lave 6anotiooed the parti¬ 
cular transfer and not transfer generally,” 


It is true that the Deputy Commissioner’s 
report dees casually mention that Kisangir 
is the propo.-ed transferee, but this was 
entirely unnecessary. In section 45 of tbe 
Tenanoy Aot and the rules framed there¬ 
under tbe proposed transferee is mentioned 
only once, that is, in rule II 2 (a), which 
1-ys down that the application for sanction 
must state the names of the parties to 
tho proposed transfer. It is beyond doubt 
and it is admitted that the Financial Com¬ 
missioner’s tanotion in this case was un¬ 
conditional aid did not restriot the transfer 
to any particular transferee. 

The following passage from the judg¬ 
ment in liamdulare v. Daryao Sir>gh 
[.First Appeal No 76 of 1913, dated 4th of 
May 19i4] explains tho matter. There is no 
mention in section 45 of the Tenanoy Act 
or in any of the rules made thereunder of any 
particular kind of transfer except in the 
explanation at the cr.d cf the eeotion, wbioh 
says that a transfer icoludes a mortgage 
and a lease. The authority given by the 
section is merely to allow or forbid a 
proposed transfer. Details of the transfer 
proposed have, of course, to be examined 
to decide whether it ought to be allowed 
or not, and the proper authority to forbid a 
transfer lor the reason that it is a mortgage 
or that it is a sale or that, the sonsidera- 
tion, inadequate or that it is to an undesir¬ 
able person. But a transfer onoe sanctioned 
is a transfer by sale, lease or a mortgage 
or even gift to aDy person for any 
consideration. The sanction dees not 
allow the attaching of any conditions 
to a permission to transfer, though they 
could easily be imposed in practice by 
a refusal of permission till tbe applicant 
agreed to certain conditions and oarried 
them out. 

Aoting, however, on his view of the 
law and faofa the learned Subordinate 
Judge granted a decree ordering Rama 
Patjl to execute a conveyance of 10 anna 
share without cultivating rights in the 
sir land for Rs 5,000 and neither defend¬ 
ant has appealed against that decree. 
Munir Mohammad alone has appealed 
praying that the deoree shall include an 
order for transfer of the cultivating rights 
in the sir land. The granting of the deoree 
for speoifio performance is a matter of 
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discretion, and he who asks for it must 
dhow that he has acted with diligence and 
in good conscience. Rama Patel repudiated 
♦he agreement on whioh he relies to his 
knowledge and in his presence and in 
oironmstanoes he oould have made effective 
protest, just a month after its execution. 
He did nothing then and nothing for three 
years till he filed this suit when just 
little two months was left to do it in. 
He is clearly not entitled to the ezeroise 
of the discretion of the Court in bis favour 
and ought not to have been given a dec¬ 
ree at all. The appeal is dismissed and 
the appellant must pay the costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Afpeal prom Appellate Decree No. 553 

cp 1919. 

July 29, 1920. 

Present: —Mr. Justice Jwala Prasad. 

Maharani JAN KI KUER — Pl&intiff 

Appellant 

tertus 

HIRANAND PANDE— Defendint— 

Respondent. 

Bengal Tenancy Act (VIII of 1885J, ss. TO (2), 102 
(b) 1 1 5 — Tenant entered as qaimi in Cadastral Survey, 
effect of - Presumption under s. tO, whether permissible. 


Once the statuB of a tenant is entered as qaum 
under section 0* • 6) of the Bengal Tenancy Act, 
no presumption can thereafter arise under section 
60 of the Act from tlie fact of payment of rent at a 
uniform rate for twenty years. Section 115 of the 
Act clearly bars aoch a presumption. The object of 
that seotion is to conclude once for all the question 
as to the status of the tenant so far as it rests upon 
the presumption of twenty years’ uniform payment 
of rent The section does not, however bar proof 
of the tenancy from the time of the 
Settlement at a fixed rate of rent by any other 
means, e. g., by the production of the original grant. 

[p. 26, col. 2.] . * t j 

1 Appeal from a decision of the Speoial Judge 

of Mrznffarpore. . 

* Mbssre. Fakhruddin and Jadubans Sahay, for 

the Appellant. 

® Mr. Bhagwan Prasad, for the Respondent. 

JUDGMENT.—The plaintiff i* the 
appellant. The defendant is a tenant under 
her' in respect of a holding Koata No. 3 in 
yijgkge Btkhani. Daring the CMvstral 


Survey the holding was reooided es qaimi 
(right of ooonpanoy). The Record of Rights 
cf that survey was finally published on the 
(3th December 1897. During the revisional 
settlement the holding was recorded as 
sharah mayi m (that is, at fixed rate of 
rent). The reoord of this survey was pub¬ 
lished in February or April 1916. The 
plaintiff, therefore, instituted the present suit 
under sootion 106, Bengal Tenancy Aofc, 
before the Survey Settlement Officer for a 
declaration that the defendant had only 
rights of oooupanoy in the holding and that 
the entry ol sharah moyian or rights at fixed 
rate in the revisional settlement Reoord of 
Rights is inoorreot. 

The Assistant Settlement Officer decreed 
the olaim of the plaintiff. On appeal the 
Special Judge of Muzaffarpur reversed the 
decision of the Assistant Settlement Officer 
and dismissed the plaintiff’s suit. The 
plaintiff has, therefore, come to this Court in 
second appeal. 

The ground upon whioh the learned 
Judge has dismissed the suit i3 that the 
defendant produced receipt showing pay¬ 
ments of some rent from 1250 onwards and, 
therefore, he was entitled under seotion 50 
(2) of the Bengal Tenancy Act to the pre¬ 
sumption that he held the land at the same 
rate from the time of the Permaoant Settle¬ 
ment, aod that the Assistant Settlement 
Officer was wrong in depriving the defend¬ 
ant of this presumption under seotion 115 of 
the Bengal Tenancy Act. Seotion 115 runs 
as follow?: — 

“When the particulars mentioned in seotion 
102, clause (6), have been recorded under 
this chapter (Chapter X; in respect of any 
tenancy, the presumption under seotion 50 
shall not thereafter apply to that tenancy.” 

The contention of the plaintiff is that under 
this section the defendant was not entitled 
to the benefit of the presumption by payment 
of the uniform rate of rent for over 20 years, 
inasmuch as the status of the defendant was 
recorded as qaimi in the Cadastral Survey 
of 1897 under section 102, clause (6). 
The contention found favour with the 
Assistant Settlement Officer. The learned 
Judge has overruled it, basing his deci¬ 
sion upon the rulings in Oolab Sdisier 
v. Kumar Kalanand Singh (U, Maharaja 

(l) 6 Ind. Cas. 217; 14 0. W. N. 88i; 12 C. h. J. 
107- 
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Radha Kithore Manikya Bahadur v. Timed Alt 

(2) and Firthi Ohand Lai Ohoiodhry v. Sheikh 
Mohamed Tahir (3). The point did not 
directly arise in the Brat of these oases. 
The seoond was a decision of a single 
Judge, Mr. Jostioe Daa, and was not accepted 
in the Fall Bench oase of Pirthi Ghand 
Lai Ohowdhry v. Basarat Ali (4). The la9t 
oase also was a deoision of a single Judge 
of this Court (Mulliob, J.) and was dissented 
from by a Division Bench of this Court 
in the reoent oase of Jagdeo Narain Singh v. 
Bhagican Mahto (.*»). 

It may also be pointed out that the 
aforesaid oases of Maharaja Radha Kithore 
Manikya Bahadur v. Umed Ali (2) and Gulab 
Mister v. Kumar Kalanand Singh (l) were 
deoided before the amendment of the Bengal 
Tenanoy Aot in the years 1898 and 1901. 
It is not necessary to enter into a detailed dis- 
oussion of the meaning and scope of 
section 115 of the Bengal Tenancy 

Aot, inasmuch as it has been fully dealt 
with by the Oaloutta High Court in the 
Full Benoh oase referred to above, which has 
since then been consistently and invariably 
followed in Calcutta up to the present time: 
xide Harihar Pettad Bajpai v. Ajub 

Misir (6), Birendra Kithore Manikya 

Bahadur v. Faituddi (7) and Guru Oharan 
Nandi v. Sarab Ali (8). 

So far as this Court is concerned, sitting 
singly I am bound to follow the decision 
of a Division Bench referred to above. At 
the same time I must point out that a tharah 
moyian tenant, or tenant at fixed rate, is one 
whose rent or rate of rent is 6xed in 
perpetuity. In the absence of any evidenoe 
to prove the origin of the tenanoy 
section 50 makes certain presumptions in 
favour of the fixity of rent. In clause (l) 
of the section such a presumption is raised 
when the rent or rate of rent is proved to 
have remained unchanged from the time of 
the Permanent Settlement. Under clause 2, 
payment of uniform rate of rent during the* 
20 years immediately preceding the institu- 


(2) 12 0. W. N, 904 

(3) 33 Ind. Caa. 427; 1 P. L. J. 67; 3 P. L. W 4‘ 

(4) 3 Ind. Cas. 449; 37 C. 30; 13 0. W, N 1149-' 

C. L. J. 3i3. ' 


(5) 64 Ind. Caa. 672; 1 P. L. T. 27. 

(6) 22 Ind. Caa. 60^, 46 C. 930 

(7) 22 Ind. Cas. 943. 

18) 52 lad. Caa. 79; 30 C. L. J. 9; 23 C. W. N. 1041 


tion of a suit or proceeding will be sufficient 
to raise a presumption of the uniform pay¬ 
ment of rent from the time of the Permanent 
Settlement 

Under Chapter X, section 102 (6) of the 
Bjngal Tenanoy Aot, a Settlement Officer is 
required to reoerd the status of a tenant, 
whether he is a raiyat holding at fixed rate or 
is an occupancy raiyat , etc. In that proceed' 
iog the Settlement Officer, therefore, is entitl¬ 
ed to give the benefit of the presumption in 
favour of a tenant proving payment of rent 
at a uniform rate immediately preceding 
20 years. At the Cadastral Survey of 1?97, 
the Settlement Officer was apparently not 
satisfied as to the uniform payment of rent 
for 20 years and accordingly he recorded the 
status of the defendant as qaimi. Section 
115 is plain and dear in its meaning that 
thereafter” no presumption under section 50 
by payment of 20 years’ uniform rate of rent 
will apply. The object of that section was 
obviously to conclude once for all the ques¬ 
tion as to the status of the tenant so far as 
it rests upon the presumption of 20 years’ 
uniform payment of rent. No doubt it does 
not bar the proof of the tenanoy from the 
time of the Permanent Settlement at a fixed 
rate of rent by any other means, namely, by 
the production of the original grant, etc. 
Therefore, upon a true oonstruotion of the 
section I am in full accord with the view 
taken in the recent authorities. These 
authorities were apparently not brought to 
the notioe of the learned Judge. I, therefore, 
agree with the view taken by the Assistant 
Settlement Offioer. 

Another ground given by the learned 
Judge for holding that the entry in the 
present Record of Rights Ehould prevail over 
that in Cadastral Survey and that section 115 
could not bar the presumption arising under 
section 50 by proof of payment of a uniform 
rate of rent for 20 years is that the Revision- 
al Settlement Offioer was competent to 
oorreot errors and mistakes in the original 
Cadastral Survey Record of Rights. This is 
true and as a matter of faot the Notifica¬ 
tion of the Local Government, dated the 
11th August lyl4, contained in the Behar 
and Orissa Gazette of August 1914 directs 
the particulars under section 102 (6), namely, 
the olass to whioh a tenant belongs, to be 
determined and entered in the Reoord of 
Rights, At the revisions! settlement, there- 
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{ore, the Offioer was entitled to determine the 
status of the defendants, namely, whether 
he was a raiyat holding at fixed rate or was 
an oooupanoy raiyat. Bat he could deter* 
mine this only when there is no legal bar, 
as in this particular oase, to his taking into 
evidence or raising any presumption barred 
by any Statute. In the present oase he was 
quite oompetent to record the defendant as 
a tharah moytan tenant, if he had proved his 
right to hold at fixed rate by the produotion 
of any grant, or by showing some agreement 
between the landlord and himself subsequent 
to the Cadastral Survey, conferring upon him 
the rights of a tenant at fixed rate, but he 
was not oompetent to do eo merely upon the 
presumption afforded by seotion 50 (2) of 
the Bengal Tenanoy Aot, the presumption 
under that seotion having been barred by 
seotion 115 of the Bengal Tenanoy Aot. It is 
patent from the judgment (Exhibit C) of the 
Assistant Settlement Offioer that he recorded 
the defendant as a tenant at fixed rate simply 
upon the presumption under seotioa 50. 
There was no other evidence before him, nor 
has any other evidenoe been produoed in this 
ease, as is expressly stated by the Assistant 
Settlement Offioer. The judgment of the 
learned Judge, therefore, oannot be supported 
upon thin ground also. 

The result is that the appeal is allowel 

with oosts. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 2 

op 1920. 

February 25, 1920. 

Present Sir Norman Maoleod, Kt., L-bief 
Justice, and Mr. Justioe Heaton. 

B. D. PUDUMJI— Defendant — Appillant 

versus 

. Sir DINSHAW MANEKJI PETIT— 

Plaintiff—Respondent. 

Bombay Rent Act (II of 101SJ, *. 9 -Object of Act 
—Bona Aden of landlord — Court, duly of . 

’ Ifc was never intended by the Bombay Bent Act 
that the improvement of old, ill-erected badly van- 
tilated premises should be entirely stopped until the 
Bent Aot is repealed. All that the Courts have to 


do in construing soction 9 of the Bombay Rent Aofc 
ia to see that the landlord is aoting reasonably. [p. 

27, ool. 2.] 

In order to determine whether a landlord is acting 
reasonably within the meaning of soction 9 of the 
Bombay Rent Act, the Court should confine itself to 
the condition of tho premises in question and should 
not allow its decisiou to bo affected by tho fact that 
tho landlord owns other buildings in respect of 
which he should follow a certain line of action, [p. 

28, ool. 1.3 

Appeal from the decision of Mr. Justice 
Kajiji. 

Messrs. Mirza and Desat, for the Appellant. 

The Hon’ble Mr. Strongman (Advocate- 
General), Messrs. Inver an ty and Kanga, for 
the Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff brought this 
suit against the defendant praying that the 
defendant might be ordered to vaoate and 
give up possession of certain premises in 
his occupation to the plaintiff. The defend¬ 
ant is a monthly tenant of certain premises 
in a house belonging to the plaintiff on 
Hornby Road. 

The defendant has pleaded the Rent 
Aot, and denies that the premises in suit 
are reasonably and bona f.de required by 
the plaintiff for demolishing the same and 
for erecting a new building. 

Now, admittedly the house in whioh the 
defendant is a tenant together with the 
adjoining house is very old. The rooms are 
dark and badJy ventilated ; and certainly 
it would tend to the improvement of the 
premises, and for the better conditions of 
the tenants who would occupy the new 
premiees, that Ihe present house should te 
pulled down and a new house built on the 
site with all modern conveniences. I oannot 
see, therefore, that there was ai yfching un¬ 
reasonable in ihe plaintiff’s oondnot in 
wishing to get the tenants of the present 
house to vaoate in order that proper im¬ 
provements might be made. It was never 
intended, as far as I can sbp, by the Bombay 
Rent Act that the improvement of old, ill- 
erected, badly ventilated premises should 
be entirely stopped until the Rmt Aot is 
repealed. All that the Courts have to do 
in construing section 9 of the Bombay 
Rent Aot ia to see that the landlord 
is acting reasonably. If it was found that 
the owner of a perfectly new building, built 
just before the Rent Aot oame into opera¬ 
tion, wanted to pull down that building 
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and bnild another one, it ia qaite possible 
that in these circumstances the Court would 
thinkthat thelandlord was quite unreasonable. 

Iq this oase we have none of those oiroum- 
stances We have two houses whioh, it is 
certainly desirable, should be replaoad by 
modern houses. Therefore, if this house was 
the only house that was mentioned in the 
ease, it seems to me that the plaintiff is 
entitled to get the defendant to vacate. 

But it is argued for the defendant that 
the plaintiff has another bous9 in which 
he himself is ooouDying a room for the 
purposes of hia office, while other rooms 
are occupied by companies in whioh the 
plaintiff is interested and that the plaintiff 
is really pulling down what I may call the de¬ 
fendant’s house in order that he may re-bnild 
on the site new offices for himself and 
bis other companies, beoause the present 
office building is likely to become unsafe 
in the near future. The defendant, therefore, 
suggests that the plaintiff ought to move him¬ 
self from bis present office building to the top 
floor of the defendant’s house and pull down 
the offioe building before he pulls down tho 
defendant’s building. That, no doubt, would 
be an alternative. But is there any necessity 
by whioh the plaintiff is bound to follow that 
alternative, whioh would be convenient to the 
defendant but would be less convenient for the 
companies in whioh the plaintiff is interested 
and who have rented premises in the offioe 
building ? Can it be said that the plaintiff 
is aoting unreasonably and not bona fide if be 
follows the alternative whioh suits him best? 
And unless weoan hold that in the case of 
two alternatives the plaintiff mu9t follow one 
and if he follows the other his oonduot is 
unreasonable, the defendant i9 bound to 
fail, I do not see myself how one oan 
pin down the plaintiff to follow one parti¬ 
cular alternative when to follow the other 
is perfectly reasonable; aortainly when you 
look at the plaintiff’s ownership of the 
suit bouse without considering his ownership 
of other premises, there would be absolutely 
nothing unreasonable in his wanting to pull 
down that house and build another on its site. 

In my opinion, therefore, the judgment 
of the Court below was right, and the 
appeal must be dismissed with oosts. 

Heatok, J.— I concur. 

Appeal dismissed, 


PATNA HIGH COURT. 

Appeal f.aom Appellate Decaes No. 1231 

of 1918. 

July 19, 1920. 

Fie sent: —Mr. Justice Coatts and Mr. 

Justice Sultan Ahmed. . 
KALANATH OHOWDHRY— Defendant 

— Appellant 

tenus 

J A DUN AND AN K CM AR— Plaintiff — 

Respondent. 

Contribution, suit for—Joint tort-feasors, liability of, 
inter sc — Conspiracy to make false claim i n Court — 
Contribution, whether recoverable. 

The rule that wrong-doers cannot have redress or 
contribution against each other is confined to caseH 
where the person seeking redress must be presumed 
to have known that lie was dciug an unlawful act. 
[p. 29, col. 2 J 

Plaintiff and defendant conspired together to make 
a false claim in a Court of justice and eventually a 
decree for oosts was passed against them which was 
satisfied by the plaintiff: 

Held, that the plaintiff was not entitled to recover 
contribution from the defendant, [p. 30, col. 1.] 

Appealfmm a decision of the District Judge, 

Darbhanga. 

Mr Ram Prasad, for the Appellant 
Mr, Rajendra Prasid, for the Respondent. 

JUDGMENT. 

Coutts, J —This appeal arises ont of a con¬ 
tribution suit. The facts are not in dispute 
and shortly they are that the plaintiff and 
the defendant jointly brought a suit on a 
mortgage bond. They obtained a decree in 
the Court of 6rst instance and this decree 
was set aside with oosts by the High Conrt 
in appeal. There was an appeal to the 
Privy Counoil in whioh further costs wqre 
incurred, whioh the plaintiff had also to pay. 

In the present suit the plaintiff sought to 
recover a moiety of these costs. The 
defendant resisted the suit on two grounds, 
the first being that be was not really in¬ 
terested in the mortgage bond and the second 
that the plaintiff was not entitled to con¬ 
tribution beoause the olaim on the mortgage- 
bond was false and false to the knowledge of 
both the plaintiff and the defendant. It was 
found in the Court of first instance that 
this latter contention was oorrect but it de¬ 
creed the suit. On appeal to the District 
Judge this decision of the Court of 
Instance was set aside. Against thia 
deoision the plaintiff has appealed. 

The only point for consideration 
whether on the findings of ft#t of ifctti' 
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the Courts below, that the olaim was 
false to the khowledga of both the plaint¬ 
iff and the defendant, the defendant is 
liable or not. The learned District Judge 
baB.relied on the prinoiple laid down in the 
ease, of Darbhangi Thakur v. Mahabir Prasad 
(1), deoided by a learned Judge of this 
Oonrt sitting singly, iu which it was held 
that although the euit was false, this 

would not disentitle the plaintiff tj con¬ 
tribution. That suit arose out of certain 
Batwara proceedings which were instituted 
before the Collector under the Estates 
Partition Aot. Ooe of the sharers entered 
an objection which the Collector disallowed 
and Batwara was ordered to proceed. The 
objector and one of the other oo sharers 
then instituted a title suit claiming 
declaration that by reason of a previous 
partition which still subsisted, the property 
waa not liable to be again partitioned. 
They impleaded the other oo-eharers, some 
of whom contested the suit and pleaded 
that .there had been no partition. It was 
found in the Court of first instance that 
this defence which was raised was not 
bova fide> because the respondents as well 
as ,the appellants knew that the Moczi 
had been previously partitioned. The 

Bait., was accordingly decreed and the 
defendants were made liable for the 
‘ costs. The, costs were recovered from one 
of Jibe defendants, who then sued the other 
defendants, for contribution. The suit even¬ 
tually came on appeal to the High Court 
and the learned Judge of this Court who 
first heard the appeal held that even if the 
plaintiff and the respondent conspired to put 
forward and maintain a fal-:e defence in the 
previous suit, this would not amount, to an 
aoiicnable wrong fer which damages might 
have been recovered by the plaintiff in that 
sni$* as he .would be amply indemnified 
against such collusive acts by the award of 
sosts. He was of opinion that the rule pro¬ 
hibiting contribution between joint tort- 
feaqpra was recogn;z9d in India, but as there 
waspo actionable wrong to which the plaint¬ 
iff and the defendant were parties he refusrd 
to allow contribution. In coming to bis 
decision ihe relied on the case of Merry weather 
v. Nityn (2). 

(1)41 lad. Cas. 622. 

8,T. R. 18S; 10; E R. 1337; 16 R. R. 
810, L. 0., 11th Ed, S9S. 


An appeal f«om this deoi«ion was pi'uiwi-- 
red under the Letters Patent and the 
decision is reported as Mahabir Prasad v- 
Durbhangi Thakur (3). The appeal was deoided 
by the Chief Justice and Adami. J. In (he 
course of his judgment the learned Chief 
Justice remarked: That the rule of non- 

contribution between joint tort-feasors exists 
in India cannot, I think, be questioned, but 
the authorities appear to show that it 
ought only to apply in cases where the 
parties are wrong doers in the sense that 
they knew or ought to have known that they 
were doing an illegal or wrongful act, 
Sreeputty Roy v. Laharam Roy (4). 
The decision of the oase referred to was 
bated on Adamson v. Jaras (5), in whioh 
the law was laid down by Beet, C. J., as 
follows: “From the inclination of the Court 

on this last case and from the concluding 
part cf Lord Kenyon’s judgment in Merry- 
weather v. Nixon (2) and from reason, 
juetioe and sound polioy, the rule that 
wxODg-dcers cannot have redress or oon- 
tribution against each other is confined to 
oae 63 where the person seeking redress 
must be presumed to have known that 
he was doing an unlawful act.” Applying 
the law as thus laid down to the case 
now before us, we find that tbe plaintiff 
and the defendant were doing an unlawful 
act, namely they were making a false claim 
in a Court of Justioe, and we are entitled 
to presume from the facts which have been 
found in both the Courts below that they 
knew that they were doing an unlawful aot. 
In these oircumstanaes tbere appears to be 
no doubt that the plaintiff is not entitled to 
olaim contribution. 

It has been contended, however, on behalf 
of the respondent that the oase of Adamson 
v. Jani' (5) refers only to oases of tort. This 
was the view whioh was taken by the learned 
Judge who first hearJ the appeal in case of 
Mahabir l rasad v. Daibhangi Thakur (3) in 
this Court, but in regard to this tbe learned 
Chief Justice in his judgment iu Letters 
Patent appeal said: “Nor are we concerned 
in aDy way with the motives whioh influenced 
that action. They may have been malicious or 

(3) 51 Ind. Cas. 697; 4 P. L. J. 486; (1919) Put. 
289. 

( 4 ) 7 \V, R. 384; B. L. R. Sup. Vol. 887. 

(5) (1827) 4 Bing. 66; 12 Moore 241; 5 L. J. C. P, 
(o e.) 68; UO E. R. 693; 29 R. K. 603. 
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they may have been morally unimpeachable, 
but in neither ease wonld the Coart be justified 
in treating as a tort that which was not 
legally wrongful. Viewed from this stand¬ 
point I agree with the conclusions arrived 
at by the learned Judge of this Court, 
although I think he expressed the legal 
principle upon whioh he aoted in 
language of too wide import whioh, if taken 
as of general application, and, apart from the 
facts of this case, may be misleading. He 
says that conspiracy to put forward and 
maintain a false defence is not a wrong for 
whioh law allows a remedy by an action for 
damages. If this is limited to a defence put 
forward by the pleadings, l agree with the 
proposition intended to be laid down, but the 
word oonspiiaoy does not appear to me to be 
an apt term for expressing such a case. 
Indeed the language need might lead to 
the conclusion that it was not a wrongful 
act to oonspire together to oommit perjury 
in support of a defence known to be nn- 
supportable, which would in itself be a 

• If 

crime. 

In the present case the plaintiff and the 
defendant conspired together not to oommit 
perjury but to make a false claim in 
a Court of Justice, which is a crime. I 
agree with the view of the law expressed 
by the learned Chief Justioe and applying 
it to the present case, the plaintiff dearly 
is not entitled to contribution. I would 
aooordingly set aside the decision of the 
District Judge and would deoree this appeal 
with oosts. 

Sultan Ahwed, J.—I agree. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 54 B of 1919. 

July 3, 1920. 

Present :—Mr. Mittra, A. J. C. 
JETHMAL— Plaintiff—Appellant 

versus 

SAROO AND others-—Defendants— 
Respondents. 

Mortgage by conditional sale—Personal covenant to 
pay, absence of — Mortgagee, tohether entitled to claim 


simple money-decree — Ruzu khata, what is—Evidence 
Act (l of 1812), s. 92— Registered mortgage-deed,— Oral 
evidence to vary terms of deed, admissibility of. 

Where, in a mortgage by conditional sale, there la 
no personal covenant to pay, the mortgagee is not 
entitled to sue for a simple money-decree for the 
mortgage-debt. [p. 31, col. 1.] 

A ruzu. khata is a mere acknowledgment of the 
correctness of an account, and if unsupported by 
evidence of a contemporaneous oral agreement 
founded on consideration, its mere existence is not 
sufficient to form the basis of a fresh contract, [p. 
31, col. 1.] 

Oral evidence is not admissible to vary the terms 
of a registered mortgage-deed, [p 31, col. I.] 

Appeal against the decree of the 
Distriot Judge, Amraoti, dated 2lst 
September 1918, in Civil Appeal No. 121 
of 1918. 

Mr. S. Bamdat , for the Appellant. 

Messrs. V. V. Ohitale and Y. 0. Deshpande , 
for the respondents. 

JUDGMENT.—The plaintiff sues the heirs 
and legal representatives of one Kisan 
on the allegation that Kisan had dealings 
with the plaintiff and acknowledged the 
sum of Rs. 2,444 ?-3 in a ruin khata. 
There were some petty items subsequently 
advanced and also some re payments. The 
plaintiff, therefore, sues for Rs. 2,555-2 0. 
An inspection of the plaintiff’s aooount- 
books showed that many of the items 
charged were interest upon a mortgage 
executed by Kisan on 15th December 1909. 
This was a mortgage by conditional sale 
carrying simple interest at Rs. 1-8*0 per cent, 
per mensem. The mortgage further provid¬ 
ed that, in the case of default iu payment, 
interest at R». 2 per oent. per mensem was 
payable. The whole mortgage-money be- 
oame payable in 1911. The plaintiff stated 
that, if the amount included in the claim on 
aooount of interest on the mortgage-deed were 
taken away together with interest oharged 
thereon, there would be nothing for him to 
reoover in this suit. 

In Berar the rule of damdupat is enforced. 
This is an obvious attempt to evade the rule. 
The plaintiff has Dot only oharged interest 
at Rs. 18 0 per oent. per mensem bat hae 
oharged compound interest not allowed by 
the mortgage deed. Both the Courts below 
have dismissed the suit on the authority of 
Kannu v, Satesa (1), That oase, however, 
is not applicable, for the plaintiff is not suing 
for a mortgage deoree in respeot of interest 

(1) 14 M. 477s 5 Ind. Deo. (n. s.) 333. 
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but is only suing for a simple money deoree. 
The deoision of the lower Courts oan be 
supported on another ground. The mort 
gage was one by conditional sale and there 
ia no personal oovenant to pay. So far as 
the mortgage is oonoerned, the plaintiff has 
no right to sue for a simple money-deoree in 
respeot of the interest, I have already point¬ 
ed out that the mortgage does not entitle the 
plaintiff to elaim oompound interest. 

In Shankar v. Muhta (2) it has been held 
that the mere existence of a ruzu kh<.ta is not, 
unsupported by evidence of a contempo¬ 
raneous oral agreement fonnded on considera¬ 
tion, sufficient to form the basis of a fresh 
oontraot. It is merely an acknowledgment 
of the correctness of the aooount: see Bechar 
Raghubir Singh v, JJdechanl (3) and Durga 
Shankar v. Ram Prasad (4). Oral evidence 
was not admissible to vary the terms of the 
registered mortgage deed. Hence as the 
acknowledgment is not in itself a promise to 
pay, the plaintiff is not entitled to give 
evidence varying the terms of the mortgage- 
deed. That mortgage did not entitle him to 
•laim a money-deoree for the mortgage-debt. 

It is, however, ingeniously argued that the 
interest was a debt due under the mortgage 
and that the plaintiff is entitled to appro¬ 
priate the re-payments made towards bis debt. 
The first objection is that oompound interest 
was not a debt under the mortgage and the 
second is that the plaintiff has not made any 
suoh appropriation in his account-books nor 
in the plaint, nor did he raise this point in 
the Courts below. It is now too late in this 
second appeal to olaim to make an appro¬ 
priation not already made. If this point had 
been raised in the Courts below, it would 
have been open to the defendants to say that 
the payment was made under the oiroum- 
stanoes implying that the payment was to be 
applied to the discharge of the ordinary 
misoellaneous dealings and not to the mort¬ 
gage-debt. In this view it is unnecessary 
to discuss the question raised whether a debt 
under section i>9 of the Indian Contract Act 
includes a debt whioh cannot, at any time, be 
personally recovered from the debtor. 

The appeal fails and is dismissed with 
COBts. 


Appeal dismissed. 


12) 22 B. 613} 11 Ind. Deo. (n. a.) 928. 
18 ) 11 O. F. L. S. 66. 

(4)jl4 0. F. L. R. 161. 


CASHS. 



PATNA HIGH COURT. 
Appialfrom Appellate DecrbeNo. 882of 1918. 

July 27, 1920. 

Present; —Mr. Justice Coutts and 
Mr.Justioe Saltan Ahmed. 

Babu RAMDEORAM MARWARI— 
Plaintiff—Appellant 
versus 

Rai BAIJ NATH GOENKA Bahadur 

AND OTHER8— DeFPN DANTS-ReSc-ON DENT9. 

Contribution, suit for—Joint tort-feasors, liability of , 
inter se—Bona fide litigation, whether wrongful. 

Tho rule of non-contributiou between joint tort, 
feasors ought only to apply to cases where the 
parties are wroug-doers in the sense that they knew 
or ought to have known that they were doing an 
illegal or wrongful act [p. 32, col. 1.] 

VV here as the result of a bona fide litigation a 
joint decree for costs is made against several per. 
sons and is satisfied by some of them, the latter 
have a right of contribution against the other judg. 
ment-debtors to the extent of their share of the 
costs [p. 32, col. 1.3 

Appeal from a deoision of 1 lie Subordinate 
Judge, Mongbyr, dated the 26th March 
1918, reversing a deoision of the Officiating 
Munsif, 2nd Court, Monghyr, dated the 22nd 
June 1917. 

Mr. Barnasi Prasad Jhunjhunwalla t for 
the Appellant. 

Messrs. Naresh Ohandra Stnha and Nitai 
Chandra Ghose t for the Respondents. 

JUDGMENT. 

Sultan Ahmed, J.—This appeal arises out 
of a suit whioh was instituted by the 
plaintiffs against the defendants for con¬ 
tribution with respeot to costs paid by 
them in execution of a deoree. It appears 
that on the 2nd January 1900 the plaintiffs 
and the defendants purchased oertain pro¬ 
perly at a revenue sale. In 1901 oertain 
proprietors, Nand Kumar Singh and others, 
brought a suit to set aside this revenue 
sale. In 1905 the suit was decreed, but an 
appeal was preferred to the High Court 
which confirmed the deoree of the trial 
Court in 1907. Against the decree of the 
High Court the plaintiff and the respondents 
in this suit secured leave to appeal to the 
Privy Council. Their Lordships of the 
Privy Counoil also dismissed their appeal 
on the 11th February 1913. The other 
proprietors, Ajnash Lai and others, in the 
meanwhile brought a suit in 1912 for 
recovery of possession of their share and 
in that suit deoree for costs was passed 
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against both the plaintiffs and the defend 
ants. The decree was, however, execute 1 
against the plantiffs only, who paid off 
the same and then brought the suit for 
contribution. The trial Court # held that 
the plaintiffs were entitled to a decree. 

An appeal having been preferred, the learned 
Subordinate Judge on the other hand came 
to the conclusion that the plaintiffs oould 
not have been under the bona fide belief 
that they were in lawful possession of the 
property when in 1912 Ajnash Lai and 
others brought their suit. It must be borne 
in mind that the plaintiffs’ and the defen¬ 
dants’ possession over the property in the 
suit was confirmed by the Commissioner 

some time in 1901 and sinoe then they 
were in possession of the property. The 
law of non contribution between wrong doers 
has been very lucidly enunciated in the case 
of Mahabir Prasad v. Darbhaugi Thakur (1), 
where following the case of Sreeputty Roy 
v. Laharam Roy (2) it las been laid 
down that the rale of non contribution 
between joint tort-feasors ought ooly to apply 
to oases where the parties are wrong doers 
in the sense that they knew or ought to 
have known that they were doing an illegal 
or wrongful act. In other words, the plaint¬ 
iffs’ suit must suaoeed unless it is proved 
that the plaintiffs and the defendants were 
in illegal or wrongful possession of the 
property. In my opinion it is idle to suggest 
that they were doing an illegal or a wrongful 
aot when they prosecuted their suit up to the 
Privy Council. How oan it be contended that 
they were in wrongful or illegal possession 
of the property, when as a matter of 
fact their possession bad been confirmed 
by the Commissioner and they had got 
leave to appeal to the Privy Crunoil 
against the decision of the High Court? 
In my opinion th6 Darned Subordinate 
Judge has clearly erred in holding that 
when Ajnash and others brought their 
suit in 1912, the plaintiffs and the defendants 
should have quietly made over the posses¬ 
sion of the property to them, though at 
that time they were proseouting the appeal 
in the Privy Counoil. 

I am dearly of opinion that the 
plaintiffs and the respondents were not 

(1) 51 Inch Ciis. 697; 4 P. f . J. 436; (1919) Pat. 2-3. 

(2) 7 W. It. 884; B. L. B.v'.’p. Vul. 087. 


wrong doers and that they were not in 
ary illegal or wrongful possession of the 
property up till the disposal of their 
appeal by the Privy Counoil. 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court is 
set aside and the deoision of the Court 
of first instance is restored. 

The appellants are entitled to their 

costs. 

Ooott ', J.—I agree. 

Appeal ollowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Appeal No. 143 of 1918. 

April 3, 1919. 

Present Mr. Prideaux, A. J. 0. 

KAL1RAM— Plaintiff — 

Appellant 

versus " u| 

GANESH PRASAD akd others — 

Defendants—R^spond^ntx. ■ ' 

Hindu Law— H’liZoio, property acquired by, after 
death o\ husband — Presumption — Proof. 

There is no presumption that property in the 
possession of a Hindu widow acquired after her 
husband’s death is either her absolute property or 
that she 1ms only a widow’s interest in it. It rests 
on the person who alleges that she has an absolute 
interest to prove that allegation, [p. col. 1-3 

Dakhina Kali Dcbi v. Jayadishwar Buttacharjee , 2 

C. W.N. 197 f followed. ^ 1 

Appeal from the deoree of the District 
Judge, Raipur, passed in Civil Appeal ! 
No. 204 of 19 J 7, dated the 5th January 
1918. 

Mr. V. D. Sathaye, for the Appellant. 

Mr. J. 0. Qhosh , R B. N. G. Sarkar 

and Dr. H. S. Gour , for the Respondent. 

JUDGMENT.—The facts of the ease are j 
sufficiently given in the judgment of the •: 
lower Appellate Court and need not be 
repeated. It ie the story of both side3 that 
the house in dispute belongs to Musammat 
Subhran and that defendants Nos. 1 and 4 
are the sons of her daughter. It is also 
admitted that the woman conveyed the 
house by a deed of gift to the plaintiff, 
Kaliram ou the 25th November 1908, though 


Voi. Lvni] 


INDIAN OASES. 


38 


LACHMI WARAYAN UARWARt t>. BHAOWAT SINGH. 


•be continued to reside therein till her 
death in 19 0. It i* urged, on the authority 
of Dakhina Kali Lebi v. Jagadishw ir Bhutti • 
charjce (.1), that there is no presumption to 
•bow that property in possession of a Hindu 
widow Required at ter her husband’s death 
is absolute property, or that she has only 
• widow's interest in it. There is no pre¬ 
sumption either way and, therefore, in these 
oases, it rests on the person who states 
that a widow has an absolute interest in 
any immoveable property to prove that she 
has it. In the present ease that person 
would be the plaintiff, for be comes into 
Court statins that the house in suit was 
gifted to him by Musammat Sabhran and 
she had a right to gift it. 

It is argued for the appellant that, in 
the pleadings in the oasp, the question of 
Jfuiammaf Sabhran’s interest in the house 
.was not suffieiently gone into, and that order 
•hould have been olearly put in issue. 
Defendant No. 1 in his written statement 
stated " that even if the gift was madp, as 
alleged, it is not binding on this defendant, 
as Mu$ammat Subhran had no power to 
gift away any propeity absolutely, and this 
defendant as her next reversioner is not 
bound by it. ” 

Defendant No. 2, in parapraph 2 of his 
written statement, Btated that “this defend* 
SUt purohased the same under a bona fide 
belief that the said defendant No. I bad 
a right to sell the same, inasmuoh as the 
said Musammat Subhran had only a widow’s 
interest in the house. ” The plaintiff in 
reply stated,— 

“ the bouse originally belonged to 
Sakharam who had kept Musammat subhran 
as his mistress, I don’t know how Subhran 
got the bouse. ’’ 

The following two issues were framed on 
these pleadings :— 

, " 3. Was Musammat Subhran eompetent 
ftp make a gift, and is it binding cn defend* 
•9ftS Nos, 1 and 4 ? 

4, Are the defendants Nos. 1 and 4 rever* 
fioners of Musammat Subhran Y If so, are 
they entitled to retain possession of the 
boas? after the death of Mutcmmat 

Subhran P” 

It oould, therefore, hardly be said that 
plaintiff bad no notioe that to establish 

1 (1)2 0. W. N. 107. 

a 


his suit he should have to prove that 
Mus immat Subhran had the power to gift 
him the house. 

For the respondents it is contended that, 
this being the oase, and plaintiff having 
failed to eall evidenoe on the point, bis 
suit has been rightly dismissed. It seems 
to me that this view is oorreot. There is 
no evidenoe on reoord to show that Musam- 
mat Sabhran got the house from her para¬ 
mour as a gift. There is the judgment in 
a previous case, but that, by itself, does not 
establish the plaintiff’s olaim, for it no 
where speoi6oally finds that the bouse oame 
to the woman from Sakharam. It is a 
mere question of evidenoe and I do not 
think it should be justified in sending the 
case back for giving plaintiff another 
opportunity of proving what it was his 
duty to establish daring the trial. On the 
reoord as it stands, he has olearly failed 
to show that the gift by Musammat 
Subhran binds her reversioners. This 
being so, this appeal fails and is dismissed 
with 008t9, 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal fkom Appellate Decree No. 838 

of 1*18 

July *6, 1920. 

Present'. —Mr. Justioe Coutts and 
Mr, Justioe Saltan Ahmed. 

LACHMI NARAYAN MARWARI 

AND 0TH1R9—APPELLANTS 
t ersu* 

Ohaudhuri BHAGWAi SINGH and another 

_Pl ij*t FFo and Ohaudhuri Sik GOV1ND 

SINGH AND OTtiE «t* De.Fr.f'DHftTS — 

Res» on dkn *■. 

Civil Procedure Code (Act V of HO^, s. 11, O. 
XXXlV,r. < Mortgage, suit on, by puisne mortgagee — 
Prior mortgagee made party to suit—Decision, whether 
res judicata. 

A paramount title cannot be drawn into contro¬ 
versy in an action for foreclosure. A prior mortgagee, 
therefore, is not a necessary party to an action by a 
pui-ne mortgagee for foreclosure, the chief object 
of which iB only to cut off all rights subsequent to 
the mortgage and not prior to the mortgage. At the 
same time, a puisne mortgagee may make a prior 
mortgagee a party to the Buit. If he does so, the 
purposo of making the prior mortgagee a party 
phoulcl be clenrlv stated} but. if no pnrposo is given in 
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(lipjlfiii.t, (i- jir.vif’rd for in ill* lUuce, the ]>rior 
iv.c 11 j;pg(c vill mt lci ftiiiil lyll.e judgment in 
any "ay- Where no relief is claimed, the subject- 
matter of the action is the interest of the mortgagor 
minus the interest of the first mortgagee, and in 
such a suit no investigation as to the validity or 
extent of the prior morigage can possibly Le made. 
The utmost that can lie required from the prior 
mortgagee is, that he should disclose his prior mort¬ 
gage if he is made a party to the suit. [p. 34, col. 2.] 


Appeal from a decision of the Subordinate 
ndge, Ranobi. 

Messrs Fakhruddin and P. N, Banerjee, for 
the Appellants. 

Messrs. 5. A. Sami and Kulwaut Sahai , for 
the Respondents, 


JUDGMENT. 

Soltan Ahmed, J. — Tbis appeal arises ont 
of a snit for recovery of a sum of Rs 2,300, 
principal and interest, due on a mortgage- 
bond, by sale of the mortgaged property. 

The plaintiff's case waB that the property 
inthateuit was mortgaged in 1901 by one 
Ram Praeadl(whose representatives-in-interest 
in the present suit are defendants Nos. 4 to 6) 
to defendant No. 7, who, however, admitted¬ 
ly was only a benamdar of the plaintiffs. 
The agreement in the mortgage-bond was that 
the mortgagee was to remain in possession 
for eight years in lieu of interest, if he 
ceased to have possession, the mortgagor was 
to pay interest at the rate of 5 per oent. per 
month. The mortgagee was also given the 
right to bring the property to sale if the 
mortgage money was not re paid. In 1906 
Ram Prasad executed another mortgage—a 
simple mortgage-bond—in respect of the same 
and other properties in favour of the defend¬ 
ants Nos. 1,2 and 3, who are Marwaris. In 
1910 the Marwaris sued on their mortgage- 
bond making the present plaintiffs parties. 
They obtained a deoree and, in execution, 
the property was sold and purchased by them’ 
The plaintiffs brought the present suit on 
their mortgage-bond of 1901. The suit, 
which was contested by the Marwari defend’ 
ants, was partly deoreed, and against this 
deoree both the plaintiffs and Marwaris 
appealed to the Distriot Judge, 

Both the appeals were unsuccessful except 
that the rate of interest was modified The 
Marwari defendants have now appealed to 

this Court. 

The first question whioh ar;:es in this 
appeal is, whether the suit h ' arred by the 
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fiirciple of res judicoia. The facts are, that 
the Marwaris id their foit in 1910 made the 
pref«nt plaintiffs defer darts (they were 
defender ts Noe. 6 ana 7 in that suit) and they 
aotually appeared and set up their prior 
mortgage. No definite issue seems to have 
been raised in this snit as to whether they 
were or were not prior mortgagees, but the 
Deputy Commissioner, Subordinate Judge, in 
his judgment said,— No order is passed as 
regards the olaim of defendants Nos, 6 and 7 
beoause they have failed to prove their prior 
mortgage. The question of res judicata has 
been discussed by the learned Subordinate 
Jndge in the lower Court and he appear^ 
to have considered that, beoause no formal 
issue on the question of whether the defend* 
ants Nos. 6 and 7, the present plaintiffs, 
were or were not prior mortgagees, was 
framed, the Deputy Commissioner, Subordinate 
Judge, cannot have come, and did not oomei 
to any decision whioh would operate a srett 
judicata. - Uu 

The question whioh has, therefore, to bd 
considered in this appeal is, whether the snit 
is barred by the principle of res judicata. It 
is absolutely clear that a paramount title 
cannot be drawn into controversy in an action 
for foreclosure. The prior mortgagee is 
not, therefore, a necessary party to an action 
by a puisne mortgagee for foreclosure, thd 
chief object of whioh is only to out off all 
rights subsequent to the mortgage and not 
prior to the mortgage. There was some doubt 
about the necessity of a prior mortgagee' 
being made a party in a suit by a subsequent 
mortgagee; but all that doubt has been set at 
rest by Order XXXlV, rule 1 of the present 
Code of Civil Procedure. At the same time, 
the puisne mortgagee may make a prior 
mortgagee a party to the snit. If he does soi 
the purpose of making the prior mortgagee 
a party should be clearly stated; but, if no 
purpose is given in the plaint or provided for 
in the deoree, the prior mortgage will not be 
affected by the judgment in any way. Where 
no relief is claimed, the subjeot-matter of 
the action is the intereet of the mortgagor 
minus the interest of the first mortgagee, 
and in suoh a suit, in my opinion, no investi¬ 
gation as to the validity or extent of the 
prior mortgage oan possibly be made. 

The whole question has been very lucidly 
discussed in "Jones on Mortgage,” Volume 2| 
paragraph 1439, as follows;— 
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“PerEons having interests in the property, 
paramount to the mortgage sought to be 
foreolosed, are generally neither necessary 
nor proper parties to the suit, beoause the 
only proper objeot of the proceedings is to 
bar all rights subsequent to the mortgage. 
The decree oan have no effect upon the rights 
of parties having priority, whether they 
are made parties to the aotion or not. 

“in some cases prior mortgagees are made 
parties to the bill, so that the Court may, 
with their oonsent, order a sale of the whole 
estate and thus make a good and oomplete 
title in the purchaser. Sometimes, a prior 
mortgagee is made a party to the suit, with 
a view to his assenting to a decree for the 
sale of the whole estate, in which oase his 
mortgage is first paid, and the proceeds then 
applied to the second mortgage. In such 
oase, the legal presumption is that a purchaser 
at a foreclosure sale gives the full value of 
the property, and the whole proceeds of the 
property are then applied to the payment of 
the incumbrances in the order of tbeir priori* 
ties. But it is proper to make the person who 
• holds the prior legal title a party only when 
his debt is payable and he is willing to 
receive payment and for the purpose of 
making a sale of the whole title. He 
is not a necessary party except for 
suoh a deoree. The Court may order a 
sale subject to a prior incumbrance, and, 
unless the mortgagee with paramount title 
expressly consents to a sale of the mort* 
gaged estate, the sale must be made subject 
to his mortgage; and no portion of the 
proceeds of the same oan be applied in pay* 
ment thereof. 

“When a prior incumbrancer is made & 
party to a foreclosure suit, there should 
be an allegation of the purpose for which 
be is itiade a party; as, for instance, that 
the amount of his mortgage may be ascertain¬ 
ed and determined by the judgment of 
the Oonrt, so .that the mortgage oan be 
paid out of the proceeds of the sale, or 
so, that the sale may be subject to the 
known amount of the lien. If suoh purpose 
is not indicated in the complaint, nor 
provided for in the judgment, the prior 
incumbrancer will not be affeoted by the 
judgment”. 

An examination of the oase law on the 
fabject also laada to the same conclusion. 


In the case of Sri Qopal v, Pirthi SingJi 

(1), in the previous suit, the plaintiffs 
claimed priority over the prior mortgagees 
and claimed relief against them. The head- 
note* of this decision is misleading, and 
gives one the impression that their Lord- 
ships of the Privy Oounoil laid down, 
generally, that whenever the prior mortgagee 
of the same property is made a party to a 
suit he must set up his prior mortgage, and 
if he omits to set up his prior charge, the 
suit subsequently bronght by him will be 
barred. A reference to the judgment of 
Sir Alfred North will show that no suoh 
wide proposition of law was laid down and 
that relief was claimed against the prior 
mortgagee. In the oase of Qopal Lai v, 
Benarsi Perhsad Ohowdhury (2) the subsequent 
mortgagee bad impleaded the prior mort¬ 
gagees and had claimed to sell the property 
free from all incumbrances. Mahomed 
Ibrahim Hossein Khan v. Ambika Pershad 
Singh (3) and Mahabir Pershad Singh v. 
Prabhu Singh (4) are also oases where 
relief having been olaimed against the 
prior mortgagee and he having failed to 
set up the prior mortgage, it was 

held that subsequent suit by him was 
barred. 

The decisions in Surjiram Marwariy. Barham- 
deo Pershad (5), Dhapi v. Barham Deo Pershad 
(6) and Mahabir Pershad v. Prabhu Singh (4) 
are clear authorities for the view that, unless 
relief is olaimed against the prior mortgagee, 
the latter need not set up hie prior mort¬ 
gage. There is, however, the decision in the 
oase of Qajadhar v. Bhagwanta (7) where 
it was held that, once the prior mortgagee 
is made a party, he must set up his mortgage 
even if no relief is olaimed against him. The 
decision of the Judicial Committee of the Privy 
Oounoil in Mahomed Ibrahim Hossein Khan 
v. Ambika Pershad Singh (3) on which the 
Hon’ble Judges of the Allahabad High Court 


(1) 24 A. 429; 4 Bom. L. R. 827; 0 C. W. N. 689| 
24 I. A. 118; 8 Sar. P, C. J. 293. 

(2) 31 0.428, „ _ 

(3) 14 Ind. CaB. 496; 15 C. L. J. 41 lj 11 M. L. T. 
205; (1912) M. W. N. 367; 9 A. L. J. 332; 14 Bom. L. 
R. 230, 16 C. W. N. 606; 22 M. L. J. 468; 39 0. 627; 
39 I. A. 08 (P. 0.). 

(4) 3 Ind. Cas. 630; 9 0. L. J. 78 at p, 81. 

(6) 1 O. L. J. 337. 

(0) 4 0. W, N. 297. .. • . . . 

( 7 ) 16 Ind. Caa. 8; 34 A. 599; 10 A. L. J. 244. ^ 

"•Refers to 24 A, 429— Ed, 
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took this view does not, however, lay down 
aDy snob wide proposition. It will appear 
from the judgment of Sir John Edge, at 
page 441*, that property in the previous 
suit was sold free from all charges and 
incumbrances. Taking the decision in 
Gajadhar v. Bhogivanta (/) as the limit to 
which the Courts would go, it would mean 
that the prior mortgagee would be bound 
to di&olose his prior mortgage in the previous 
suit if he is made a party. This, admittedly, 
had been done by the plaintiffs who set 
up their prior mortgage in the previous 
suit. Therefore, the suit is clearly not 
barred under section 11, Explanation IV, by 
reason of any omission, nor is the suit 
barred under section 11 of the Code of 
Civil Procedure itself. Inasmuch as the 
subject matter of the present ruit is totally 
different from the subject matter of the 
previous suit, there could be no decision 
in the previous suit with respect to the prior 
mortgage, nor indeed there has been any suoh 
decision. The learned, Deputy Commissioner, 
Subordinate Judge, in his judgment in the 
previous suit said:—' No order is passed 
as regards the claim of the defendants Nos. 6 
and 7, because they have failed to prove 
their prior mortgage”. On the faoe of 
this order, it is impossible to oontend that 
there had been any decision. Therefore, in 
any view of the case, the doctrine of res 
judicata in my opinion is inapplicable. I 
would, therefore, dismiss this appeal with 
oosts. 

’ Cootts, J.—I agree. 

Appeal dismissed. 

•Page of 16 C. L. J. -Ed. 


NAGPUR JDDICIALCOMMISSIONER’S 

COURT. 

Second Civil Appeal Wo 381 cf 1918. 

- June 23, 1920. 

Present: —Mr. Batten, Offg , J. C. 

RAMUlN AND ANOTEtR—DEFENDANTS — 

Appellants 

reisua 

KESHAO PRASAD— Plaintiff 
—11*hpo*dcnt 

Landlord and tenant — Tenant, whether can be made 


[1920 

Without landlord's knowledge— Beuarni tenant, whether 
recognised lg law. 

A person cannot be made a tenant; without the 
landlord’s knowledge, and no third person can set up 
a person as tenant who admittedly was not mado 
a tenant hy the landlord. There is no ruch status 
known to the tenancy law as a benatni tenant. LP *» 
col. 2.] . . I 

Appeal from the decree of the Additional 
District Judge, Saugor, in Civil Appeal No, 
40 of 1918, dated the 30th April 1918. 

PACTS appear from the following jadg* 
ment of the Appellate Court:— 

Plaintiff-appellant brought this . suit 
in the Court of the Munsif, Rehli, for 
recovering mesne profits, in the sum of 
Rs. 140, in raspeot of field No. 58, area 
31*06 rent for Rs. 60 of Mouzi Dhikuwa, 
alleging that he is the ordinary tenant of 
the land, that he let it out to defendant 
No. 1 in 1971 Sambat and 1972 Sambat and 
recovered rent of those years by a suit from 
him and that defendants Nos, l and 2 
wrongfully took it into their possession in 
1.73 Sambat and enjoyed the crop of that 
jeir, and that they were thus trespassers in 
respect of it during that year and that the 
letting value cf the field in Sambat 1973 
was R*. 140. # ! 

Defendant admits that plaintiff obtain* 
ed a deoree for rent against defendant 
No. 1 in respect of the years 1971 and 
1972 Sambat, from the Court of the Addi¬ 
tional Munsif, but alleges that the deeision 
in that suit as regards plaintiff’s teninoy 
does not opperate as res judicata for the pur¬ 
poses cf this suit, and then pleads that 
plaintiff is not the tenant of this land, 
that one Musammat Sahodrabai is the tenant 
and plaintiff’s name as an ordinary tenant 
of this land was got recorded by Musammat 
Sahodrabai only nominally, that plaintiff 
oannot recover more rent than what he 
recovered in respeot of the years 1971 and 
1972 Sambat. 

The lower Court found, cn the strength 
of defendant’s oral evidenoe, that Musammat 
Sahodrabai and not the plain iff was the 
tenant of this land and that plaintiff oonld 
uot maintain the sail; that the deoision 
in the previous suit did not prevent the 
defendant from alleging that plaintiff was 
not the tenant, and that the rental value 
of the land in 1973 Sambat was Rs. 140. 
Ultimately, it dismissed the suit on the 
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ground that plaintiff bad no title to the 
land. 

I agree with tbe lower Court in its 
finding that tbe decision in the previous 
Suit No. 171 of 1916 dees not operate as 
res judicata and does not estop other defend¬ 
ants from denjiug plaintiff’s title to the 
land. It was not necessary to decide the 
question of title in that suit, and the only 
question was if defendant No. 1 took the land 
on lease during 1971 Sambat and 1~72 Sambat 
from the plaintiff. It was not essential to 
determine how tbe plaintiff derived his title 
t? let the land. 

The next question is, if plaintiff* 
appellant is a tenant of the land. The 
pntfa granted by the settlement is not 
filed by the plaintiff but the defendants 
admit that land is reoorded in settlement 
papers in appellant’s name 1 but Sahodrabai 
Who is examined as 1). W. No. 7 also admits 
that the receipts for rent are passed by tbe 
Court of Wards in plaintiff’s name. Tbe 
pnly question then is, if plaintiff is a 
nominal tenant. The contrast of tenancy is 
personal and Mueammat Sahodrabai tells us 
that it was ordered that she oculd not 
hold more than 100 acres of land for her 
maintenance and so she devised this plan 
of getting the land reoorded in plaiatiff’a 
name and enjoying it herself. Thus, she 
admits thit the Deputy Commissioner did 
not know that she was the tenant but 
they granted the laud to the plaintiff. D. W, 
No. 1 admits that the land was let by the 
Dennty Commissioner. The Manager, Court 
of Wards, has no authority to lefcout lar 
and D. W. No. 2 does not say that he i 
it, The Court of Wards were tbe Malguz u 1 
%nd they reoognizsd tbe plaintiff as their 
tenant and not Musammat Sahodrabai. Even 
P« W. No. % admits that he acoapted rent 
from the plaintiff after be had onoe refused 
to take it on the ground that plaintiff was 
net the tenant. The defendants’ evidence 
is thus useless to disprove the plaintiff’s 
tenancy. I hold that the contract took place 
between the Coer, of Wards and the plaintiff 
and Mutammat Sahodrabai cannot take ad¬ 
vantage of her clandestine aat and sash a 
thing wonld be against the publis policy 
and spirit of tbe tenaney law. Tbe Court 
of Wards never intended to let the land to 
|f«ffatnw»af Sahodrabai on bet admission, so 


I hold that plaintiff is the tenant of the 
land. 

Tbe lower Court bas found that in 1973 
Sambat the iettirg value of the land was 
Rs. 140, I do not see any reason to differ 
from it, in respect of that finding. 

1 would allow this appeal, set aside 
the decree of the lower Court and order 
a decree lo be issued against tbe respond¬ 
ents for Rs. 140 and oosts The respond¬ 
ents to bear appellant’s costs of both the 
Courts. 

Mr. O. V. Deshmuih, for the Appellants, 

Mr. M. Gupta, for the Respondent. 

. JUDGMENT,—A person cannot be 
made a tenant without the landlord’s know¬ 
ledge, and no third person can set up as 
tenant, a person who admittedly was not made 
tenant by the landlord. There is no suoh 
status known to tbe tenancy law as a benami 
tenant. The appoal is dismissed with 
costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 1266 

of 1918. 

July 20, 1920. 

Piesent :—Mr. Justice Coutts and 
Mr. Justice Saltan Ahmed. 

Saiyid RAZIUDDIN HASS AIN and other? 
—Plaintiffs — Apiellantj 
vesrus 

B JDMSR PR ?S\D SINGH and others — 
D<<:p*n — Respondent*. 

Limitation Act (IX of 1908,), Sch. I, Art. 11, appli¬ 
cability of—Civil Procedure Code (Act V of 1908), O. 
XXI, rr. 100, 101, 103— Order under r. 101— Suit to 
contest orde>—Limitation applicable. 

Article 11 of Schedule I to the Limitation Act is 
sufficiently wide to cover caies brought under Order 
XXI, rule 103 of the Civil Procedure Code, and there 
is no' justification for restricting the operation of 
the Artiole only to those cases where investigation 
has taken place. [P 38, col. p. 8tf, col. ] 

• Appeal irom a decision of the Subordinate 

Judge, G^ya. 

Messrs Is N * 8ingh and Atul ST. Rat/t 
the Appellant. 

Mr. Bai Guru Sqran Prashad f for thg 
Respondent*, 
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JUDGMENT. 

Sbltam Ahmed, J.— This appeal arises out 
of a suit instituted by the plaintiffs for a 
declaration of their title to, as also for 
recovery of possession with mesne profits of, 
a certain dar mekarrari tenure. The mate¬ 
rial faota are, that one Toral Narayan Singh, 
the father of defendants Nos. 3 to 6, held 
two separate dar mokarrari tenures in Monza 
Nasrathpur Phulwaria, one under the plaint¬ 
iffs and the other under the original 
defendant No. 2, Abdul Wahab, the respond- 
ents Nos. 2, 2a, 26 being his reprentatives 

on his death. 

Toral Narayan having died, his four sons 
were sued for arrears of rent and the 
plaintiffs-appellants got a rent-decree against 
them on the 16th July 1912 in respect of the 
dar-mokarrari tenure held under them. In 
execution of the rent-decree, they brought 
about the sale of the defaulting tenure and 
it was purchased by them. But the entire 
deoretal amount oould not be realised from 
the sale and over Rs. 1,000 remained still 
due. The plaintiffs then obtained another 
rent-decree dated the 22cd August 1913 
for the subsequent arrears of rent against 
the four sons of Toral Narayan Singh. 
In execution of this, as also of the former 
unsatisfied decree, the plaintiff brought about 
the Bale of the darmoVarrari tenure held 
under Abdul Wafcab, and it was purchased 
by them on the 22nd Maroh 1915. In 
execution of the sale certificate, they obtained 
formal delivery of possession through the 
Court on the 28th May 1915. Abdul Wahab, 
defendant No. 2, also brought a rent suit 
against Kali Prasad, Baijrath and lnder 
Narayan, sons of Toral, for arrears of rent 
in respect of the dar-mokarrari tenure 
held under him obtained a deoree on the 
6th April 1914. In execution of this deoree, 
he brought about the sale of the defaulting 
tenure,, and it was purchased by Bindesri 
Prasad, defendant respondent No. 1, on the 
27tb April 1915. The defendant No. • 1 
in "execution of his sale certificate obtained 
delivery of possession through the Court on 

the 16th June 191 5, and, since IheD, he has 

been in actual possession of the tenure in 
suit. The plaintiffs thereupon applied under 
Order XXI, rule 100, for being put in 
possession cr t! e tame. Their applioation 
was diarr. 4 *****-’ u> . is 11th September 1913. 


Then, on the 22nd April 1917, the plaintiffs 
instituted the present suit fora declaration 
of their title by virtue of their prior 
purchase, as also for recovery of possession 
with mesne profits. The suit was contested 
by defendant No. 1 alone. The trial Court 
held that the suit was barred by limitation 
under Article 11 of the Limitation Act. 
The Appellate Court also came to the 
same conclusion ; hence this second appeal. 
The main point for consideration is, whether 
the suit was barred by limitation. It 
appears that on the lltb September 
1915 the appellant did not adduce any 
evidenoe and the Court passed the following 
order :— 

Applicant again applies for time. It ia 
highly frivolous and is, therefore,' rejected. 
Applicant takes no step to adduce evidence, 
other side is ready, ordered that the applioa- 
tion is struck off for default with costs 
and Pleaders’ fee Rs. 4," 

The learned Vakil appearing on behalf 
of the appellant contends that Article 11 
of the Limitation Act does not apply to 
an order of the kind such as we find in 
this case. Order XXI, rule 100 runs as 
follows "Where any person, other than the 
judgment-debtor, is dispossessed of immove¬ 
able property by the holder of a deoree for 
the possession of such property or where 
such property has been sold in exeontion 
of a deoree, by the purchaser thereof, he 
may make an applioation to the Court 
oomplaining of such dispossession. The 
Court shall fix a day for investigating the 
matter, and shall summon the party against 
whom the applioation is made to appear 
and answer the same ”. Under Article 11 
the suit must be brought within one 
year from the date of an order under the 
Code of Civil Procedure, 1908, on a claim 
preferred to or an objection made to -the 
attachment of the. property attaohed in exe¬ 
cution of a deoree. There can be no donbt 
that Article 11 of the Limitation Aot is 
sufficiently wide to oover oases brought under 
Order XXI, rule 103 of the Code of Civil Pro¬ 
cedure. But it is contended by the learned 
Vakil appearing on behalf of the appellant 
that Article 11 has no applioation where 
there has been no investigation of the claim 
as to the merits, and it is urged that as 
the order of the 11th September 1913 was 
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an order on default without any investigation 
of the olaime of the parties. Article 11 
did not apply. I regret I cannot accept 
this oontention as sound. It must be re- 
> membered, as was observed by Lord Hobhouse 
in the ease of Sardhart Lai v, Ambt^a Pershad 
(V), that " the order,” that is, the order 
in the olaim ease to whieh he was referr¬ 
ing^- *' was made and it was an order within 
the jurisdiotion of the Court that made it, 

"It is not oonelusive and a suit may be 
•brought to olaim the property notwithstand¬ 
ing the order. But then the law of limitation 
: eays that the plaintiff must be prompt in 
bringing his suit. The polioy of the Aot 
evidently is to seoure the speedy settlement 
of questions of title raised at execution 
sales and for that reason a year is 6xed as 
time within which the suit must be 
brought”. 

The polioy their Lordships were referr¬ 
ing to was the polioy of the law under 
the Civil Procedure Cole and the Limitation 
Aot of 1877, and it is still the polioy 
under the present Code and the Limitation 
Aot. It must be remembered that the 
language of Article 11 of the present 
Limitation Aot is more general than that 
of the Aot of 187 7. Even under the Limita¬ 
tion Aot of 1877 there was great divergence 
of judicial opinion on the question whether 
an order rejeoting a olaim made without 
investigation came within Article ll or nob. 
In my opinio •, Article 11 of the Act of 1903 
is much more comprehensive than Artiole il 
pf the preceding Aot, and there seems to be 
no justification to restrict the operation of the 
Artiole only to those oases where investigation 
has taken place. 

The view that I take of the matter is sup¬ 
ported by the decisions in Nogendra Lai 
Ohowdhury v. Fani Bhutan Das (2) and 
Machi Raju Venkaiaratnam v, Sri Rajah 
Vadrevu Ranganayakamma (3), and Qokul v. 
Mohri Bibt (4). The result, therefore, 
is that, in my opinion, the suit was olearly 
barred under Artiole 11 of the Limitation 

Act, 


• (l) 16 L A. 123 at p. 127; 15 0. 521: 5 Sar. P. 0. 
1-72. 12 Tnd. Jar. 210; 7 Ind. Deo (n. s.) 931. 

- 44 Ind. Oaa. 205; 23 O. W. N. 375; 45 0. 785. 

• (81 49 Ind. Oaa. 270; 41 M. 985 (P. 8 ); 24 M. L. T. 
TO7rU9l8j M. W. N. 699; 8 h. W. 292; 35 M. L. J. 
881 ? r 

i(4| 4t Ind, Oas. 10D>; 41 A. 325;' 16 A. L.U.J253. 


The result is that this appeal must be dis¬ 
missed with costs. 

Codtts, J.—1 agree. 


J _ 7 *** J 


BOMBAY HIGH COURT. 

Secdkd Civil Appeal No. 942 of 1918. 
January 6, 1920. 

Fresent :— Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 

KALU DEOBA— Plaintiff No. 2— 

Appellant 

versus 

RUPCHAND KISHANDAS— Defendant 

No. 1— Respondent. 

Limitation Act (IX of 1908J, Sch. 2, Arts. 134, 148— 

Mortgage—Sale of mortgaged-property by mortgagee — 

Repurchase by mortgagee , effect of—Redemption, suit 
for— Limitation applicable . 

Certain mortgaged property was sold by the 
mortgagee to a stranger under the mistaken belief 
that ho°was the owner of the property. Ten years 
afterwards, the property was re-pnrchased by the 
mortgagee. In a suit for redemption of the pro- 

perty by the mortgagor: . . . 

Held, that the defendant must be deemed to be 
in possession of the property not as the ropresen- 
tative of the purchaser but as mortgagee and that 
the suit was not, therefore, barred by time. 

Appeal from the deoision of the Assistant 
Judge, Khandenh, in Appeal No. 2 of 1917, 
modifying the decree passed by the Subordi¬ 
nate Judge, at Jalgaon, in Civil Suit No. 1033 

of 191®. 

M/, K. H. Kelkar , for the Appellant. 

Mr. Q. S - Poo, for Respondent No. 1. 
JUDGMENT —This suit was originally 
filed in 1910 by the plaintiffs who cued for 
redemption of a mortgage dated 10th April 
1885. The suit was dismissed in the trial 
Court. On appeal the case was remanded, 
and again on appeal from the order of 
remand it was held by the High Conrt 
that the one plaintiff, Shivba, had no right 
to redeem, and the suit would have to be 
dismissed as his interest in the equity of 
redemption had been sold, Ac regards 
the other plaintiff who represented 
Devba, the other mortgagor, the Court 
deoided that he should be allowed an 
oppertmity of redeeming tbe outstanding 



40 


[1920 


, tehrcBSk 

-7 5" .INDIAN 

KARIMULLA SHAH V. MOHAMMAD RAZA. 

mortgage. The ease, therefore, went back 
to the Subordinate .lodge who direoed 
that the plaintiffs should reoovtr tn m 
the defendants pceseseion of the proper ies 
in e nit with the exception of Survey Nos. 
54 and 87 of Dbaradi and Survey No. il 
of Sarve free from the mortgage This 
decree was upheld on appeal except that 
it was modified by substituting the word 
“ plaintiff No. 2 ” for the " plaintiffs 
The second plaintiff, Kalu Devba, has now 
appealed against that part of the decision 
of the Assistant Judge which deoided that 
he should net be entitled to recover Survey 
Nos. 54 and 87 of Bharadi and Survey 
No. 11 of Sarve. 

With regard to Survey No. 11, that is 
now in the possession of au outsider, having 
been sold at a Court sale, all that the 
second plaintiff would be entitled to would 
be compensation from that mortgagee on 
the ground that when redemption was 
sought the mortgagee could not produce 
the property mortgaged. Both the lower 
Courts have come to the conclusion that 
compensation should not be allowed, and 
we agree with the reasons given in the 
judgment of the learned Assistant Judge. 

But with regard to Survey Nos. 54 and 
87, they stand on an entirely different foot- 
ing as they are in the possession of the first 
defendant as representative of the original 
mortgagee. The original mortgagee purchas¬ 
ed, as he thought, the equity of redemption 
of both the mortgagors at a Court sale. 
Then he sold the properly to two outsiders, 
and, after the period of six aDd ten years, 
respectively, bought back those properties 
from the persons to whom be had sold 
them. He now resists the plaintiffs' claim to 
' redeem on the ground that he is in posses¬ 
sion, not as mortgagee, but as purchaser, 
and the plaintiff’s olaim to redeem is barred 
under Artiole 134 of the Indian Limitation 
Aot if he could show that the suit to redeem 
has been brought more than twelve years 
alter the original transfer. Bnt the fallacy 
in that argument lies in this, that the 
defendant wa6 responsible fer the original 
mistake. He ought to have seen that he 
had only bought the equity ol reoeruption 
cf one of the mortga*.. and he cannot 
derive any benefit fre-m l ie negligence by 
purporting to sell the wi . i e of the property 
So third parties end then purporting to 


OASES. 

obtain a good title by re purchasing those 
prnp»rties from those parties. In my 
opinion the original mistake is revived 
by the properties coming baok into 
the possession of the defendant, and he 
must bo treated now as a mortgagee and 
not as an innocent transferee without notioe. 
Therefore. 1 think tho original deoree must be 
modified by directing tbat the 6eoond plaint¬ 
iff should recover from the defendant posees- 
sion of the properties in suit with the 
exception of Survey No 11 of Sarve free 
from the mortgage. With regard to the 
successful appellant he pays his own costs 
up to the 13th November 1916 when the 
Subordinate Jadge gave the judgment, and 
he will get his costs in this Court and in 
the first Appeal Court from the defendants. 

Decree modified . 


PATNA HIGH COURT. 

Appeal from Or-gim»l Order No. 289 

of 1919. 

July z8, 1920. 

Present :—Mr. Justioe Coutts and Mr. 

Justice Saltan Ahmed. 
KAR1MULLA SHAH —Judgment-Debtor 

—Appellant 
Virtue 

Mxrza MOHAMMAD RAZA and others — 
Decree-Holders Respondents. 

Execution of decree—Assignment of mortgage decree, 
whether includes personal decree subsequently obtained 
—Limitation Act (IX of lfcOSj, 8. i4— Assignee of 
mortgage decree, application by, for execution of decree 
—Dismissal of application under misapprehension that 
personal decree had not been obtained—Exclusion of 
time spent in prosecuting application, whether can be 
claimed-Good faith — Jurisdiction, want of. 

The -assignment of an original mortgage decree 
must be taken to inolude the assignment of a 
decree subsequently obtained under Order XXXIV, 
rule h of the civil Procedure Code even if the latter 
decree is not expressly mentioned in the deed of 
assignment. L p 41, col. *.J 

A mortgagee obtained a deoree on foot of his mort- 
gage and brought the mortgaged property to sale 
m execution oi tho decree. The deoree was, how- 
ever, not satisfied by the Bale of the property, so the 
decree.holder obtained a money deoree under Order 
XXX IV, rule fi of the Civil Procedure Code. Subse¬ 
quently, he assigned the deoree to one If. whose 
application for exeoution was dismissed on the- 
ground that no decree under Order XXXIV, rule 0 
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had been obtained. On appeal to tlio High Court 
the mistake was discovered but a subsequent appli¬ 
cation for execution of tho personal dooroo was 
objected to on tbe ground that it was barred by 
time: 

Held, that the deoree-holdor was cutitlod under 
section >4 of the Limitation Act to exclude tho timo 
spent in prosecuting the first application for execu¬ 
tion and that, therefore, tho second application was 
within time. [p. 42, col. 1.] 

Appeal from a deoiaion of tbe Subordinate 

Judge, Gaya. 

Messrs. Bajindra Prasad and bhanibhu 

Saran , for tbe Appellant. 

Messrs, L. N* Sinha and Railathpati, for 

the Respondents. 

JUDGMENT. 

Oodtts, J.—This is an appeal by tbe judg¬ 
ment-debtor against an order of the Subordi¬ 
nate Judge of Gaya, allowing an execution to 

proceed. 

It appears that the judgment-debtor 
mortgaged eertain property to one 
Mahangi Lai. Mabangi sued on his 
mortgage and on the 18th of June 1912 
he obtained a deeree on oompromise. On 
tbe 5th of July 1913, he filed the first 
application for execution. The mortgaged 
property was sold and an application to set 
aside the tale was rejected on the 20th of 
June 1914. The decree was not satisfied by 
the sale of the mortgaged property, so the 
decree-holder on the 9th of July 915 ob¬ 
tained a money decree under Order XXXlV, 
rule 6. Subsequently, on tbe 29th of 
November 1915, MahaDgi assigned his deoree 
to Mirza Mohammad Baza and others by a 
habala. On the 18th of June 19*7, the 
assignees applied for execution of the mort 
gage deoree of the lfcth of June 1- 12 

agaioBt propeities other than tbe mortgaged 
properties cf the judgment debtor. The 
applieetion was oppoeed, principally, on the 
ground that the mortgaged property having 
been 6old and there being no deoree under 
Order XXXlV, rule 6, tbe execution could not 
proceed. Tbe Subordinate Judge overruled 
tbe objection on tbe grcuLd that ibe original 
deeree heipg on compromise no decree under 
Order Xa XiY, rule o was neoessai y On appeal 
to tbe High Court, however, this decision of 
the Subordinate Judge was set aside and it 
*as held that a decree under. Order XXXlV, 
inle 6 was necessary Accordingly, sn 
application for sueh a deoree was made but 
on tbe original records being cent for and 
tfct papers examined the decree under Order 


XXXLV, rule 6, which had been obtained by 
Mahangi L > I on the 9th of July 1915, was 
discovered. 0 1 the 20th of May 1919 an 
application for execution of this deoree was 
made by the assignees bub the application 
was opposed as bsing time birred. The learned 
Subordinate Judge ha?, h >wever, found that 
under section 14 of the Liinita ijn Act the 
assignees were entitled to exclude the period 
from the date^f their application for execu¬ 
tion (18th of June 1919) to the date of the 
finding rf the deoree nn^er Order XXXIV, 
rule 16, (lOth of March 1919). The 

judgment-debtor has appealed. 

It is first of all contended that the present 
applicants for execution are not assignees of 
the decree under Order XXXL v , rule 6, which 
was obtained by Mahangi Lai and, conse¬ 
quently, they oanmt execute that decree. 
We have not got the knbala by which the 
assignment was made but as the assignees 
did nrt anply to execute the deoree under 
Order XXXIV. rule b we may take it that 
this deoree was not mentioned in the kabila . 
On the other hand, it is contended on be¬ 
half of tie assignees that what was assigned 
was the rights under the original decree 
of the 18th of June 19 2 and that one of 
these rights arising under the original 
decree was the right to execute the deoree 
against the other property of the judgment- 
debtor. This right exists irrespective of any 
deoree under Order XXXLV, rule 6 , which is 
merely a form of procedure, so that when 
tbe rights under the original deoree were 
assigned they included also the deoree under 
Order XXXlV, rule 6. 

The question is not free from difficulty 
but, in my opinion, tbe assignment of the 
original deoree moat be taken to include 
the assignment of a deoree subsequently 
obtained under Order XXXI V, rule 6, even if 
that deoree is not expressly mentioned io 
the deed of assignment. If this were not so, 
there would, in Euch a oa ; e, be no assign¬ 
ment of anything because the assignees 
or.uld not execute the original deoree and 
they oonld not get a deoree under Order 
XXXlV, rule 6, as a deoree under that rule 
had already been passed. It must be, ther>, that 
when the assignment of the original decree 
was made, it included also an assignment 
of tbe decree under Order XXXlV, role 6, 
The next point fer consideration is, whe¬ 
ther :ho assignees are entitled, under seetioa 
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14 of the Limitation Act. to exolude the 
period between the first applioation for 
execution dated the 18th of June 1917 and 
the date of the discovery of the dearee under 
Order XXXIV, rale 6, namely, the ICth of 
March 1919. In order to get the benefit 
of this period they must show that daring 
this time they were proseaating the first 
application with dae diligence and in good 
faith in a Coart whieh, from defeat of 
jurisdiction or other cause of a like nature, 
was unable to entertain it. In the first 
plaoe, it is contended that there was neither 
due diligence nor good faith. Good faith” 
has been defined in the Limitation Aat as 
follows: "Nothing shall be deemed to be done 
in good faith which is not done with due 
care and attention,” and the contention of the 
le&ftied Vakil for the appellant is that if the 
assignees had taken the trouble to look at 
the reoord they would have discovered that 
there was a decree under Order XXXIV, rule 
6 and, not having done so, they did not aot 
with due diligence or due care and attention. 

I am unable to aooept this argument. The 
assignor apparently said nothing about the 
decree under Order XXXiV, rule 6 and there 
was nothing to lead the assignees to suspeot 
that there was such a decree; nor did either 
they or the executing Court think that suoh 
a decree was neoessary and it was not until 
the matter went up to the High Court 
that the necessity for the dooree under Order 
XXXIV, rule 6 was discovered Moreover, the 
assignees were completely misled by the 
objection whioh was taken by the judgment* 
debtor that the proceedings must fail by 
reason of there being no decree under Order 
XAXIV.rule 6, although the judgment-debtor 
must have known perfectly well that there 
was suoh a decree in existence. Under 
these circumstanoes, I agree with the learned 
Subordinate Judge that there was no want 
of diligence or good faith on the part of the 
assignees and, so far as this matter is 
concerned, they are entitled to the benefit 
of section 14 of the Limitation Aot. 

There remains, however, the question 
whether there was want of jurisdiction in 
the Court in whioh the applioation for 
execution of the original decree was being 
prosecuted. It seems to me that on this 
point there can be no doubt. The High 
Court held that the deoiee was not capable of 
execution at all. Consequently, it must be 


held that the executing Court was astiog 
without jurisdiction in entertaining the ap* 
plication for execution and the assignees were 
prosecuting their first applioation in a Court 
whioh from defect of jurisdiction was unable 

to enlertain it. ^ 

In these oiroumstanees, I agree with the 
learned Subordinate Judge that the assignees 
are entitled to the benefit of section 14 of 
the Limitation Aot. I would accordingly dis* 
miss this appeal with oosfcs. 

Sultan Ahmed, J.—I agree. 

Ajpeal dismissed. 


{ 

-• 


BOMBAY HIGH COURT.. - 
First Civil Appeal No. 108 of 1918. 

January 7, 1920, 

Present :—Sir Norman Maoleod, Kt., 

Chief Justice, and Mr, Justice Heaton, ’ 

KALLANGOWDA NANGANQOWDA = 
PA L'lL— Plaintiff—Appellant ; 

iertU8 

B1BISHAYA SHAH MAHOMED 
KHAN— Defendant—Respondent. 

Limitation Act (IX of 1908,), Sch. I, Arts. 128, 144 

_ Heirs of Muhammadan holding as tenants-in-common 

_ Suit by one heir for his share—Limitation appli¬ 
cable. 

Whore on the death of a Muhammadan his heirs 
continue to hold the estate as tenants-in-common, a 
suit by one of them for partition of his share is 
governed by Article 144 of Schedule I to the Limi* 
tation Act and time begins to run against the 
plaintiff from the moment when the other co-heirs 
of the deceased do somo act the effect of whioh is 
either to exoludo the plaintiff from the joint property 
or to deny his right to share, [p. 43, col. 1.] 

First appeal from the decision of the 
Assistant Judge, Dharwar, in Suit No. 30 
of 1917. 

Mr. Nilkant Atmaram t iov the Appellant, 

Mr. R. A. Jahagirdar, for the Respondent. 

JUDGMENT, 

Macleod, C. J. — Defendant No, l’s husband 
and defendant No. 3 were entitled to succeed 
to their father's property according to Maham- 
madan Law. The defendant No. 3 mortgaged 
his share, or the property representing his 
share, to the plaintiffs, and eventually sold 
the equity of redemption to them. The 
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plaintiffs, therefore, are entitled to the share 
in the estate to whioh defendant No. 3 was 
entitled. They are endeavouring now to get 
possession of that share by partition. They 
are being resisted by the second defendant 
who ia a tenant of the first defendant. The 
lower Court dismissed the suit on the ground 
that it was barred by limitation. The learn¬ 
ed Judge seems to have-thought that Article 
123 applied, with this startling result. 
Supposing the heirs of a deceased Muham- 
madan ohose to live in community, as is 
certainly often done in Bombay, and even 
more often up-oountry, for several genera- 
tions. the rights of each of the sharers to a 
partition would be barred twelve years after 
the death of the original head of the family. 
We do not think that that can be the caee. 
We do not think that Article 123 can apply to 
the facts of this case where two Muhammadans 
continued to own as tenants-in-common an 
estate of their deceased father. The ordinary 
law would apply that time would begin to 
run against one tenant-in common when the 
other tenant in-common did some act the 
effect of which was either to exolude his 
oo tenant from the joint property, or to deny 
his right to share. It may then be said that 
time begins to run from the date of such 
exclusion or denial, and the Article which 
would be applicable would be H4. It was 
admitted that, even if time began to run in 
19 C 5 . the suit, which was originally Bled on 

the 15th Ootober 1915, will be in time. I 

think, therefore, that the decree of the lower 
Court must be set aside and a preliminary 
decree for partition should be passed. The 
plaintiffs will be entitled to the coats of the 

ftPP H^OK. J.—It ia contended that this emt 
falls under Article 123 of the Schedule to 
, the Indian Limitation Act. If »t doe°, then 
no doubt the suit is time barred. If it does 
not. then it is not shown that the suit is time- 
barred, and there is every reason to suppose 
that it is not. In my opinion. Articlei 1« 
does not apply. The present suit is certainly 
not in terms a suit for a distributive share of 
the property of an intestate. 
a suit to have partitioned property which two 
persons are holding in common and to have 
P fae partition made so that each of these two 
persons shall be allotted his proper share 
The suit is not based on the circumstance of 
taybody's intestacy, or of rights immediately 


arising out of an intestacy, so I think that 
in substance also the suit does not oOine 
under Artiole 123. We have here the very 
common case of Muhammadans who succeed 
to the property of a deceased relative, and by 
agreement amongst themselves instead of 
distributing that property by shares, hold 
it in oommon. They are entitled under our 
law to do this. They are not under an obli¬ 
gation to at once divide the property accord¬ 
ing to their shares. They oan hold, and con¬ 
tinue to hold, it in oommon, and having done 
so they hold it under an agreement. They 
oan continue to do so for an indefinite period, 
but when they wish they oan put an end to 
this oommon holding, and ask that there shall 
be partition. The ground for asking for a 
partition in suoh a case is not that described 
io Article 123, but it is that one of the 
parties to the agreement by which hitherto 
they have held the property in oommon 
desires to put an end to that agreement and 
have the property partitioned. When he 
desires to do that, he has a right to come to 
the Court to get the Court to do it for him. 
I think, therefore, the decision that this suit 
was barred by time was wrong and a pre¬ 
liminary decree for partition should be made 
as proposed. 

Decree set aside. 


< ‘ 


PATNA HIGH COURT. • 
Appeal kroj App^ll4Tb Decree No. 1320 - 

of 19-8. 

Jo)y 28, 1920. : 

PresiYit: —Mr. Jastice Coufcts and • 

Mr. Justice Sultan Ahmed. . 

RAM CHARAN SINGH GHATWAL 
— Plaintiff—Appellant 
versus 

E. W. BERRY GHATWAL and others 

—Defendants—Respondents. 

Pradhan in Sonthal Parganas, status oj -Tenure 

* i 


holder. 


A pradhan in the Sonthal Parganas although not a 
tenure-holder, as defined in the Bengal Tenancy Act 
at the present day, combines both the attributes of 
jaith raiyat or head raiyat of a village and tjaradar 
or true tenure-holder, [p. 44, col. 2j p. 45, col, Ij 
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Appeal from a deoisiou of the Diatnot 
Judge, Sonthal Parganas. 

Messrs, N. C. Sinha an! iV. 0. 8W, for 


the Appellant. . 

Messrs. P. AT. Sinfca, ff. t\ Bfcainr* 
B. 0. De.for the Respondents. 



JUDGMENT 

Cooits, J-—This appeal arises out of a suit 
brought nnder section 25 A, Regulation III 
of 1872, to set aside an order of the Com 
missioner in a settlement appeal regarding 
the boundary between two villages, Chbata- 
kuram and Tarapathar Jore in the Sonthal 
PargaDas. The suit was dismissed and on 
appeal to the Distiot Judge this deoision was 
confirmed. The plaintiff has accordingly 
filed this second appeal to this Court, 


It appears that the dispute between the 
two villages as to the boundary has been 
going on sinoe the year 1875. In that year 
there was a settlement made by Mr. Wood 
and the boundary was laid down aaoording to 
title and possession. The Assistant Settle 
ment Offioer at that time found that the 
Revenue Survey line whioh had been laid 
down in 1849 was the oorreot boundary. 
This was also found to be the oorreot boun¬ 
dary at the time of Mr. MoPherson’s Settle¬ 
ment in 1893 to 1907, and it had been found 
to he the oorreot boundary by both the lower 
Courts in this eoit. There oan be no doubt 
that this is the oorreot boundary, the plaint¬ 
iff, therefore, fails on this ground, and the 
only question is, whether he oan suooeed on 
the ground of having aoquired a title by 
adverse possession for over 12 years. The 
learned District Judge has found that he 
eannot beoauee the Pradhan intervenes be¬ 
tween him and the tenants who are in aotual 
possession of the land.- 


The point urged before us in appeal is that 
the faot that the Pradhan intervenes between 
tbe tenants and the Ghatwal dees not pre¬ 
vent the teDents, and ocmcquer.tly tbe plaint¬ 
iff, from acquiring title by adverse posses 
sion. The deoision of this point depends on 


him from acquiring rights by adverse 
possession against tbe landlord. To define 
the status of a Pradhan in the Sonthal 
Parganas i9 a somewhat difficult matter. 

It is trua that be is not a tenure holder in 
the ordinarily accepted sense, bat he baa all 
the attributes of a tenure holder and possibly 
he has greater rights. In his Settlement 
Report, whioh is a. recognized authority, 
Mr. McPherson in Paragraph 89 say?: Part 
11 of the Heoord of Rights deals with the 
right- and duties of the headman and raiyats. 

It oannot be too ttrongly empbas zed that tbe 
headman is not a tenure holder as defined, 
for example, in tbe Bengal Tenancy Aafc. He 
is meiely tie head or representative raiyat 
of the village ohosen by his fellows with tbe 
approval cf the Deputy Commissioner to deal 
with the proprietor or rent receiver and to 
perform oertain village duties that are 
renderable to the State. His office carries 
with it oertain privileges. These duties and 
privileges are defined in seotions II and t2 
of Part II. In so far as he is a raiyat, the 
headman has the same rights and duties as 
are oomraoo to his fellow yaiyata and as are 
defined in the remaining seotions of Part ll. 
Looally the headman is variously known as 
Manjhi, Pradhan or Mustagir. In the records 
now published, he has been invariably oalled 
Pradhan. Tbe looal U6e of the words Manjhi 
and Mustagir really marks a difference of 
origin whioh was effaced by the levelling 
influences of tbe First Settlement. The 
Manjhi was the head raiyat of an aboriginal 
or semi aboriginal community who had sooial 
as well as official funotiona to perform. Tbe 
Mustagir was the person to whom a proprietor 
leaded a cultivated village on t a-a or thika , 
that is, at a rent fixed for a term of years 
with the right to colleot what he could from 
the raiyot8, or a piece of jungle for proclama¬ 
tion at a rent similarly fixed. Suoh a 
Mustagir might be foreign to the rest of .tbe 
community cr be an erditary aboriginal 
headman. Pioprietors in the old days drew 
no 6 d 6 distinctions. Mr. Wood took them 
all a9 he found them and moulded them after 


the status of the Pradhan in the Sonthal 
Parganas It is oonter ded by the learned 
Vakil for the appellants that he is nothing 
but an officer appointed to onlleot rents end 
to do Poliee and other duties and. that be Lao 
none of tbe attributes of a tenure-holder 
whioh wipld prevent tenants inducted by 


od 6 and the Fame pattern. Tbe result is, the 
b< adman or Pradbar, as we find him to dayi 
cooupyiug a position that in relation to the 
proprietor, the laiycta, and tbe Stale 18 
praotically uniform all over the district.” 

It would appear, then, that tbe Pradhan t 
although not a tenure-holder as defined ill 
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the Bengal Tenanoy Aot at the present day, 
oombiues both the attributes of Jeth raiyat 
Dr head raiyat of a village and Ijaradar or 
true tenure-holder. And this is also clear 
from the Record of Rights itself. Jn the 
Record of Rights the dut:e 3 cf the Pradhan 
are, shortly, to aolleot and panotaally pay the 
rents to the proprietor, to perform the 
prescribed Police duties, with the assistance 
of the ra»j/afs to repair dykes, dams, etc., and 
to guard the rights of Government. The 
rights of the headman, which are defined 
under section 12 , are, doring the currency of 
hie lease, to enjoy the offioial holding on 
payment of rent; to receive one anna per 
rupee on the rent collected from the raiyats 
in addition to the -rent doe from them ; to 
reoeive a deduction of one anna per rupee 
on the rent payable to the proprietor if paid 
in due time; to settle the holdings of 
absconding raiyats or raiyats who have died 
without heirs, in accordance with certain 
rules, and to 6 njjy during the term of his 
settlement rent free such of the village *aste 
as he reclaims himself and to reoover rents 
at half the settlement rates for so much of 
the waste as raiyats reolaim. 

It is clear from this, tbeD, that, in regard to 
settlement of land, the Pradban has higher 
rights than a tenure holder. He holds 
under a patta from the Settlement Officer 
and he is, to all intents and purposes, a tenure- 
holder; in addition, he is also an official who 
bolds bis office subject to certain conditions; 
but the faot that he has this latter status 
oannot detract from his status as a tenure- 
holder and, in this connection, I should like 
to refer to Mr. McPherson’s own judgment in 
respect of this very dispute. He says,—“The 
question is whether a Pradhan is in such a 
position (i.e., the position of a tenure-holder). 

I think that he undoubtedly is The Pra¬ 
dhan is an offioial appointed by Government. 
While be holds office, he, for all practical 
purposes, ousts the authority of the proprie¬ 
tor. It is bis business to aolleot rents, to 
grant reclamation leases, to guard the village 
boundaries, to perform Police duties and 
generally to direot the village economy. He 
only comes into ooptiofc with the proprietor 
when he goes to pay him his annual 
‘rant” 

. JO.JBiy opinion, therefore, the view taken 
iby tha. learned District Judge is correct aqd 


that no title by adverse possession has been 
acquired in this case. 

The appeal is dismissed with costs. 

Sultan Aiijied, J.— I agree. 


Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 195 of 1918. 

January 7, 1920. 

Present: —Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justios Heaton. 
RAMCHANDRA KOLAJI PATIL and 

OTHERS — PL UNTIFF J — APPELLANTS 

versus 

HANMANTA LAXMaN KADASKAR 

AND OTHERS-DEFENDANTS-RESPONDENTS. 

Civil Procedure Code (Act V of 1909), O. XXIII , 
rr. l, 2 — Redemption, suit for, withdrawal of, upon 
condition—Condition not fulfilled—Subsequent suit 
whether maintainable. 

Plaintiff brought a suit for redemption but was 
allowed to withdraw it with leave to bring another 
suit within two years He filed another suit for 
redemption more than two years after the with¬ 
drawal of the first suit: 

Held, that it was not open to the Court in the 
first suit to impose a limitation of time within which 
the second suit must be brought, and that so long 
as the second suit was brought within the ordinary 
period of limitation applicable thereto it was not 
barred [p. 4fi, col. 1.] 

Appeal from (he decision of the District 
Judge, Ahmednagar, in Appeal No. 80 of 
1916, confirming the decree passed by the 
Subordinate Judge at Rahuri, in Civil Suit 
No. 232 of 1914. 

Mr. P. V. Nijsure, for the Appellant. 

Mr. B. J. Desai (with him Mr. P. V. Kane), 
for Respondents Nos. 1 and 2. 

JUDGMENT. 

Macleod, 0. J.—This was, in effest, a re¬ 
demption suit filed by the plaintiffs in 1914 to 
redeem and reoover property mortgaged in 
1902. It appears that the plaintiffs filed suit 
No. 220 of 1905 to redeem the mortgage, but 
not wishing to prooaed with that suit they 
were allowed to withdraw it with permission 
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to bring a fresh suit provided that 9uoh suit leave to bring another, provided they 

was brought within two years, and that the brought that other within two years. They 

costs of defendants in that suit were first have now brought another suit for redemption; 

paid. This suit was brought eight years but they have not done so withio two years; 

after the withdrawal, and the plaintiffs’ suit they have, indeed, allowed eight years to 

has, therefore, been dismissed cn the ground elapse. Apart from any other matter what* 
that they have not oomplied with the oondi- ever, having regard to seotion 374 of the 
tions imposed by the order allowing them Civil Procedure Code of 1882, which lays 
to withdraw the first suit. It appears to us down that the law of limitation is not affected 
that the Court has failed to oonsider what when leave is given, I should say that it 
was the nature of the suit filed in 1905. It was not open to the Court to impose a 
is also possible that the considerations which limitation of two years. Consequently, I 


induced the Full Bench to decide the oase of 
Ramji v, Pandharinath (1) had not been 
recognised in the previous decisions of the 
Indian Courts. The effect of the order made 
by the Court in the previous suit was to 
restrict the period of limitation which is 
allowed by law to a mortgagor to redeem. So 
lorig as it has not been deoided that there was 
no mortgage at all, then the relationship of 
mortgagor and mortgagee existed. The law 
allows a particular period to the mortgagor 
within which he oan redeem the mortgage. 
The 'mere fact that he files a suit to redeem 
and then either abandons or withdraws it will 
not deprive him of his right to redeem. It 
is only when .there has been a decision 
that there was no mortgage at all that it 
necessarily follows that the right to redeem 
wbioh has been set up falls to the ground. 
The result, therefore, of the decision of 
both Courts in this oase would be that, 
although it has never been deoided that the 
plaintiff is not a mortgagor, still he has no 
right left in him to redeem the property, and 
that, on general principles, must be wrong. 
Therefore, in my opinion, the view taken 
by the learned District Judge and the order 
made in Suit No. 220 of 1905 was erroneous 
aod there was nothing in that order wbioh 
affected the plaintiffs’ right to redeem during 
the period of limitation allowed by the 
Indian Limitation Act. We set aside the 
decree of thelower Appellate Court and remand 
the oase for findings on faots. Costs, oosts in 
the oause. 

IIraton, J.—The only natter of importance 
with wbioh we are oonoorned is, whether 
the present suit is beyond time. The plaintiffs 
who brought an earlier Buit for redemption 
had been allowed to withdraw that suit with 

(1) 49 Ind. Cas. 894; 21 Bom. L. It. 66 (F. B.)j 43 

334. 


should hold that the suit is within time. 
My Lord, the Chief Jnstioe, has dealt with 
another aspeot of the oase, namely, that the 
right to bring a suit for redemption is not 
lost so long as there has not been the decision 
of a Court against the existence of the 
relationship of mortgagor and mortgagee. 
No doubt that in general is so, but I do 
not at present myself wish to express any 
opinion whether, supposing a plaintiff brings 
a suit for redemption and abandons it, he 
would then have, or would not have, a right 
to bring a fresh suit for redemption. The 
particular matter before us oan be disposed 
of, 1 think, without expressing an opinion 
on that point. I agree that the case should 
be remanded to be determined by the Court 
of first appeal on its merits. Oosts, oosts in 
the oause. 


Decree reversed ; Oase remanded. 
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PATNA HIGH COURT. 

Appeal from Appellate Deorei No. 355 

of 1919. 

July 21, 1920. 

Present :—Mr. Justice Jwala Prasad. 
DWARKA CHAUDHURY and another— 
Defendants 1st Party—Appellants 

t ersus 

1SHWARI PANDEY and others— 
Plaintiffs and CHETHRU RAI and others 

—Defendants — Respondents. 

Bengal Tenancy Act (VIII of 1885J, Bch. Ill, Art. 
8 , applicability of—Dispossession of occupancy tenant 
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by pei'f-on other than landlord—Suit by tenant for 
recovery of possession—Landlord made party to suit — 
Limitation applicable. 

If the landlord is in any way responsible for the 
dispossession of an occupancy tenant by any person, 
a suit by the tenant to recover possession of the 
holding will be a suit under the Bengal Tenancy 
Act and will be governed by Article 3, Schedule III, 
of the Act, whether the landlord is made a party 
to the suit or not. If, on the other hand, the landlord 
has not in any way caused the dispossession, the 
suit will be governed by the Limitation Act irres¬ 
pective of the fact whether the landlord is or is not 
made a party to the suit. [p. 47, col. 2.] 

Seoond appeal from a deoieion of tbe 
District Judge, Bhagalpur, dated the 20th 
January 1919, oonGrming that of the 
Muusif, Banka, dated the 7th March 1918. 

Mr. Bampratad , for the Appellant. 

Messrs. H. L. Nandekeolyar and B. P. 
Jhunjhuntcala, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit in ejectment. The plaintiffs claimed 
to be ooonpanoy tenants of the lands in 
three khaias % Nos. 154, 155, and 156. The 
defendants first party had, in execution of 
a decree against the father of the plaint¬ 
iffs, purchased a portion of tbe lands 
described in Sohedule II of tbe plaint, 
on 14th November 1907, and obtained 
delivery of possession on the 17th Februaiy 

1903. 

The plaintiffs’ oase was that the defend¬ 
ants first party dispossessed them of tbe 
rest of the lands also in tbe said khatas descri¬ 
bed in Schedule I of the plaint and, there¬ 
fore, they instituted the present suit for 
recovery of possession of their lands in the 
said khatas , excepting the lands covered 
by the sale certificate in favour of the 
defendants. The defendants fourth party 
are tbe tenure-holders under the Baneili Raj, 
the Zemindar of the village. We are not 
concerned in this oase with defendants seaond 
and third parties. 

The defendants contested the claim on 
various grounds. They alleged that they 
were put in possession of the lands by the 
landlords themselves and they were reoog- 
nised by them as tenants of the 
lAnds. The defendants, however, did not 
appear and tbe ease was decided ex parte 
upon the evidence of one witness, Isri 
Pandey, on behalf of the plaintiffs, and 
(be Mnneif held that tbe ease of the 


plaintiffs was proved upon that , evi* 

dence and accordingly gave a decree in their 
favour. • 

In appeal, the defendants contended that 
the suit was barred by Article 3, Schedule 
III of the Bengal Tenanoy Act which 
provides a period of two years limitation 
from the date of dispossession for suits "to 
recover possession of land claimed by the 
plaintiff as an occupancy raiyat ; the learned 
District Judge overruled this contention and 
dismissed the appeal. 

The contention is repeated in this Court. 
It is oonoeded that, upon the allegations in 
the plaint and the evidence of Isri Pandey, 
the plaintiffs were dispossessed by the 
father of the defendants and that there 
was no allegation that the landlord had 
either taken any active part or acquiesced 
in their dispossession. It i P , however, 
urged that the said Artiole of the Bengal 
Tenanoy Aot should apply to the oase by the 
mere fact that the landlord is made a 
party to the suit. The landlords were 
impleaded as pro forma defendants simply 
in order to remove future objections, as 
stated in paragraph 16 of the plaint, 
and as the names of the defendants first 
party were entered in the landlords’ Sarishta. 
This latter fact has been denied by Isri 
Pandey, witness of the plaintiff. Even if 
it be assumed, as stated in tbe plaint, that 
the names of tbe defendants first party 
were recorded in the landlords’ Sarishta, 
that would not necessarily show that they 
had in any way contributed to the dispos- 
seeBion of the plaintiffs from tbe lands in 
suit. The question of being a party or not 
does not at all affect the principle upon 
which tbe said Artiole should be applied. 
If the landlord is in any way responsible for 
tbe dispossession of the tenant by any person 
it will be a suit under the Bengal Tenanoy 
Aot for recovery of possession of the ooou- 
panoy right and will be governed by the 
Article in question, whether the landlord 
is made a party or not. If, on the other 
hand, he has not m any way caused the 
dispossession, the suit will be governed by 

the General Limitation Aot irrespective of 

the fact that the landlord is made a party 

m ^ 6 m 4 Th ® aase , o£ *”*inuddin 
Muneht v. Ulfutunmua Bibi (1), relied upon 

(1) 3 Ind. Cm. 816, 9 0. L. J. 181, 13 0. W. N. 109, 
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by the learned Vakil on behalf of the 
appellants is clearly distinguishable, inasmuch 
as the Article was applied upon the hod- 
lDg that the dispossession in the case wee 
made by the landlord through the con 
testing defendant who acted in collusion 
iu dispossessing the plaintiffs. It i q , there- 
fore, dear that whether the Artiole does 
or does not apply depends upou the ciroum- 
stances of ouster and if it is a oonsequenoe 
of the landlords’ aotion the said rule of 
limitation will apply, otherwise the general 
law of 12 years’ limitation will govern the 
suit. The euit is, therefore, not barred by 
limitation and the appeal is accordingly 
dismissed with ooets. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 51 i ok 1917. 
January 12,1920. 

Present :—Sir Nrrman Maolocd, Kr., 

Chief Justice, and Mr. Justice llt-aton. 

Mir 1SUB MIR 1NUS MALD1KAR 

AND OTHERS —1’LAINTIFKS—APl’E LLlNTA 

versus 

1SUB AND OTHERS— DEFENDANTS — 
Respondents. 

Muhammadan Law-Succession—Widow, soli heir 
•— llctnrn, doctrine of, applicability of. 

Where a Muhammadan dies leaving his widow as 
Lie sole heir the widow lakes one-fourth of his 
natato as sharer ami the lciuainiiig three-fourths by 
return. 

Second appeal from the deoisiou of the 
Assistant Judge at Ratnagiri, in Appeal No. 
SCO of 1915, confirming the deoree passed 
by the Subordinate Judge at Devgad, in Suit 
No. 692 of 1913. 

* Mr. N. V. Ookhale, for the Appellant. 

Mr. B. Q. Rao for Mr. 0. S. Rao, for 
Respondent No. 2. 


JUDGMENT.— In this case Abdulla and; 
Allisabab were two Sanni Muhammadans 
who owned oertain property as heirs of 
their father in equal shares. Abdnlla died 
in 1888 leaving two widows, Jamalbi and, 
Latifa, and bis brother Allisaheb. Under 
Muhammadan Law the widows would tak«* 
two annas out of Abdulla’s eight annas. Alii- 
saheb would take six annas. Allisaheb died 
in 1897 leaving a widow Amina. She 
would sucoeed, according to Muhammadan 
Law, to the fourteen annas of her huibandj 
It has been argued that she would only be 
entitled to one*fourth of her husband’s 
eetale and, in the absence of sbarerP, 
residnaries and distant kindred the three* 
fourths would escheat to the Crown. That is 
not Muhammadan Law as we understand it. 

I may refer to Mulla’s Muhammadan Law, 
5th Edition, where the author deals in 
a simple manner with the doctrine of 
“Return.” Inthe illnstration of a Muhammadan 
dying leaving a widow as bis sole heir; he' says, 
the widow will take one-fourth as sharer 
and the remaining three fourths by Retnrn. 
The surplus three*fourths does not essheat 
to the Government.” He refers to Mohamed 
Arshad Chowdhry v. Sajidabanoo (1) and 
Bofatun v. Bilaiti Khartum (2). It is obvious, 
therefore, that the defendants’ contention 
oannot he sustained, and the plaintiff sue* 
oeeds to the fourteen annas as the heir 
of AmiDB. The appeal is dismissed with 
costs. 


Appeal dismissed. 


(D 3 0. 702; 2 C. L. R. 46; l Iud. Deo. (N, s.) 1030. 
(2) 30 C. 6S3. 
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Criminal Appr*l No 3 op 19i0. 

April-27, 1920. 

Present :—Mr. Justioe Jwala Prasad. 

RAGHU BHUMIJ— Accuskd— appellant 

versus 

EMPEROR - Re j posdest. 

Criminal Procedure Code (Act V of 189S), 31?, 

B37_ Omission to examine accused, whether irregularity 

or illegality - Confession,, retracted, value of—Appeal 
by one oj several accused persons — Co-accused not 
appealing -High Court , power ot, to acquit. 


The provisions of section 342 of tho Criminal 
Procedure ode are of general application, and are 
applicable to all trials including Sessions cases, and 
an omission to examine an accused porton in a 
Sessions caso is not a more irregularity curable by 
section 37 of tho Code, but is fatal 10 the trial, 
irrespective of whether the provisions of section -U i 
are merely directory or mandatory [p. 55, col. 2. p. 

67, cols. & 2 ] t . . . . , 

A rotracted confession, uncorroborated in material 

particulars by independent and reliable ovidenco 

and which does not bear the impresc of truth, cannot 

be used for any purpose, much less for tho purpose 

i of basing a conviction thereon, [p. 59, col ; p 50. 

1 ool. 1.3 _ * 

Where one of several accused poisons has uoi 

appealed to tho High Court and tho case against 

him is weaker than it is against those \vn > have 

appealed and are acquitted, it is within tho comoe- 

tency of the Court to set aside his conviction also. 

[p. 60, col. 1.3 _ . 

Mr. Manohir Lai , Assistant Government 

Advocate, for the Respondent. 

The ease originally earns before Malliok and 
Saltan Ahmed, JJ., who delivered the 
following 

JUDGMENT. 

Mollick, J.—-In my opinion, the omission 
on the part of a Sessions Judge to examine 
the accused under section 342, Criminal 
Prooedare Code, before calling on him for 
his defence is neither illegal nor irregular. 
On the contrary section *89 expressly states 
that snob examination id diaoretionary. If 
that is not so, then I think it mast follow 
that section 289 contemplates that in every 
summons case there shall be at least two 
examinations of the accused, that is to say, 
one at the discretion of the presiding offinr. 
before the accused is asksd whether ha 
tneans to aldnoe evidenoe, and another, 
which is compulsory, immeliately a ter oe 
has elected to adduce evidence or when he 
has declined to adduce evideoae immedi¬ 
ately after the Public Prosecutor has aldreis- 
el the Court; aal if the proviswni of 
section 342 are mandatory, it also follows 


that even though a O'uH has fully examined 
the accused at the close of the case for 
the prosecution, he is bound, at the risk of 
the whole trial being vitiated, to examine him 
again the next moment, when nothing has 
been added to the record exoepfe the inti¬ 
mation that he will produce defence evi¬ 
dence. Tnat surely oould not have been 

the intention of the Legislature, nor does the 

language itself of section 23J require such 
a 0 instruction. The truth is that section 342 
h an enabling seotion. It expressly states 
a genpral provision applicable to all the 
trials. It shows this in the first line. It ia 
directory bat not mandatory, an I it n 
subject to the earlier provisions relating to 
the trial of sum mine oases, warrant and 
Seisions oases and to enquiries of a judicial 

oharaoler. 

1 have not been shown any oase, which 
has decided that ao omission to examine 
the accused in a summons oase vitiates the 
trial, tut if section 342 ia mandatory, then 
I fail to see why there should be any 
exoaption in regard to sum uons oases. If 
it is argue! that in a summons case 

the acousid is never called on fo * h,a 
defence, the reply se >ms t» be that there 
is „o virtue in these particular words and 
the accused in a summons oase is called 
on for his defence after the prosecution 
i 3 closed just as much as an accused in 
any other oase. It has been held, however, 
in regard to warrant oases that the omission 
to examine the acoumi is fatal to the trial. 

It is not necessary for me here to discuss 
the correctness of that vie v but, in my 
opinion, so far a, thio Cmrt .PQiBrori. 
the matter may possibly require further 
consideration. The true view, it seems to 
m9 U that the Court shall not convict a 
without giving him an opportunity of 
explaining his oase, bat if the Court has 
already before it, either in the shape of a 
written statement as provided for in section 
2)6 and in proosediogs under Chapters 

VUL and X or iQ the anbalia8ion, ma 
by the accused’s Counsel, a omplete and 

satisfactory statement of the defence of 

the accused, I fail to see for what purpose 

oral exanioation is necessary. In 

general an ign orant accused, who is W*®' 

sevei b/ Counsel, is well advised if he 

declines to give any a never to questions 

uoier section 342 other than that his Counsel 
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will make his submissions or that he will 
file a written statement. A reply of this 
kind adds nothing to the oase and failure 
to give the aooused an opportunity of 
making suoh a reply cannot surely be a 
reason for oondemning the whole prooeed- 
ing. Indeed, the earlier decisions in the 
High Court of Caloutta have gone so far 
as to rule that while it is not competent to 
the Court to refuse to allow the aooused to 
make a statement Abdul Quffoor, Jure (1)], 
a trial is not bad even when there was on the 
record neither a statement by the aoaused, nor 
anything to show the nature of the defence 
[Oopal Ha jam, In re (2)]. In the latter oase, 
it was held that, as there had been no miscar¬ 
riage of justice, the eonviotion could not be 
set aside. 

Whatever may be said of summons and 
warrant eases, I do not think there ean be 
the least doubt that, as regards Sessions 
eases, section 342 was Dover intended to 
be mandatory. Under section 287 the 
accused's statement before the committing 
Magistrate must be read out and put in 
evidence and, therefore, section 289 enacts 
that no further examination is obligatory. 
Khudiram Bote v. Emperor (3) is dear 
authority for this view. On the other 
hand, I have found no oase, whiah has 
gone so far as to hold that the provisions 
of section 342 are mandatory and that 

failure to comply with them vitiates the 
trial. 

In Emperor v. Ansuiya (4) a single 
Judge of the Allahadad High Court 
expressed tbe opinion that section 3i2, 
Criminal Procedure Code, was imperative 
in a Sessions trial but the Court, neverthe- 
less, condoned its violation and upheld 
the conviction. 

In Emperor y. Raju Ahilaii (5) 
a Division Benoh of the Bombay High 
Court expressed serious doubts as to 
whether section 342 applied to a Sessions 
trial but following an earlier oase of that 
Court, Emperor v. Savalya Aima Pastya 
(6), and in view of the speoial oircum- 

(1) 10 C. L.R. 64. 

(2) 16 W. U. Cr. 16 

(3) 3 Ind. Cns. 625; 9 C. L. J. 55; 10 Cr. L J 325 

(4t A. W. N.(l«)3) 1. 

(6) 9 Bom. L R. 730; 6 Cr. L. J. 74 

(0) 9 Bom. R. E. 860; 6 Cr. L. J s 332. 


[1980 

stances of the oase before them, they 
ordered a re trial. 

In Queen Empress v. Viran (7) one of 
the learned Judges expressed the opinion that 
when a confession is retracted, the accused 
should be questioned under seotions 287 
and 289, Criminal Procedure Code, read with 
seotion342asto the oircumstanoes under whioh 
the confession was taken. That case, however, 
does not lay down that an examination 
under section 342 is imperative after the 
statement under section v87 has been put 
in evidence. Their Lordships merely repeated 
the settled proposition that the aooused 
must be given a obanoe of lotting the 
Court know what his case is. On the 
other hand Mr. Mayne in his Criminal Law, 
page 934 (-8 6 Edition), cites Qandi Tataiya 
In the matter of (8) and observes that it has 
been held that no suoh examination should 
take place, if the prisoner has plaoed himself 
absolutely in the bands of his Pleader. 
He expresses the opinion that probably 
the rule is not itflsxible and that a good 
deal must depend on the competence of 
the defence. 

The result, therefore, is that, in my 
opinion, the examination of the aooused 
under seotion 342 is net obligatory in a 
Sessions oase. I think that where it is 
clear that the Court has not ascertained 
what the defenoe of the aooused is, the 
failure to question him is fatal to the 
trial. But where the Court is already in 
possession of his defenoe, failure to prepare 
a proper reoord is an irregularity onrable 
under seotion 537. 

. t'be oase before us, the aooused Chaku 
is a boy of 14, while the aooused Raghu 
is an ex*Chawkidar, The daooity was 
committed on the night of the 2nd June. 
They were arrested on the 3rd and con¬ 
fessed forthwith to the village official, 
Ram Jiban. They were sent to the Thana 
the same day but brought baok to the 
place of occurrence on the 4tb, On the 
5th they were despatched to Purulia and 
produced on the 6th before a Magistrate! 
who remanded them to jail in order that 
they might not confess without full oon- 
sideration. On the 7th they were brought 
from the jail to the Magistrate’s house 

( k ( bo fl 55 “: 221 “ p ' 21412Weir 125 > 8 

(8) 2 Weir 405. 
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mud after full warning they repeated the 
confession, whioh had been made before 
Ram Jiban. No reason has been Bhown 
wby tbe oonfeision should be disbelieved, 
and I agree with the learned Sessions Judge 
that Raghu certainly was not likely to 
be tutored into making a false confession. 

In the oommiting Court Chaku denied 
having made any confession at all, while 
Raghu said he did not remember the details 

of his statement. 

A further examination under section 342 
would have added nothing to the defenoe 
and I am satisfied that there has been 
no miscarriage of justioe in this oase. 

It was open to the accused to call ovidene 
to show that the confessions were obtained 
by ooeroion and undue ii fiuence, but this 
they failed to do. In my opinion there 
waB no irregularity in the trial and 

would dismiss the appeal. 

Sultan Ahmed, J.— The appellant was 
tried on a charge of daooity, committed 
in tbe house of one Milan Mahto on the 
2nd June 1919. On the 3rd of June, 

the accused and three others were suspected 
and they were arrested by the Tarafsardar 
between 10 and 11 A. M. on that date. 
The first information was lodged at tbe 
Thana at 1 p. m., on whioh the Police 
Btarted investigation. On the 5th of June 
at 4 o’clook in the morning the accused 
was sent in custody to the Sub- Divisional 
Officer and he arrived in the Court of the 
Sub Divisional Offimr on the 6th of June. 
On the 7th of June his oonfession was 
recorded. He implioatd himself and some 
others in the commission of the daoouy. 
He was then sent up to the Magistrate 
and an enquiry before commitment was 
taken up. Before the Committing Magistrate 
be retracted his oonfession and stated 
that he did not make any such oonfession 
at all. The Magistrate after recording 
all the evidence in the oase committed 
the accused to the Court of Session 
Tbe learned Sessions Judge, disagreeing 
with the Assessors, oonvioted the soused, 
who has now preferred this appeal from 
jail. The oase rests mainly, if not scU y, 
on the retracted oonfession. The \"* ee 
circumstances which are faintly allege 
to be corroborative of the confessions are, 
firstly, that the accused was found sleeping 
in his house at 10 a. m. when men in 


his position would be expected to be work- 
ing in the fields. Ssoondly, that the 
Sub Inspector had nothing to do with 
the making of this ooufession. I think 
it would be snffiiient to point out 
that the law requires corroboration of 
confessions not by oiroumstanoas, such as 
I have mentioned above. In my opinion, 
it is doing violence to all principles of 
la* bearing on the subject to treat such 

oiroamstanoes as oorrobDrative evidence of a 

oonfession. Therefore, there is nothing except 
tbe retraoted oonfession of the accused upon 
which the oonviotion could be based. I 
have already stated that when the Com¬ 
mitting Magistrate examined the acoused 
under section 342 of the Criminal Procedure 
Uode, the acoused stated that be f ad made 
no oonfession. No further qaes'ions were 
put to him by the Committing Magistrate 
and the matter ended there. In the 
Sessions Court it appears that the learned 
Judge omitted to examine the accused 
under section 342, Criminal Procedure Code, 
and, before 1 deal with the confession, 
it is necessary to oonsider the effeat of 
this omission. Saofion 342 of the Criminal 
Prnoedure Code is to be found in Chanter 
XXIV, which oontains general provisions 
as to enquiries and trials. That section 
342 is applicable to trials under Chapter 
XX.I has been held in the oase reported as 
Mahomed Hossein v. Emperor (9) and also in 
this Court by Mr. Justice Das in the oase of 
Misra Ahir v. Emperor (10), and non-com¬ 
pliance with section 34;, Criminal Pro¬ 
cedure Code, in trials under th it Chapter 
has been held to vitiate the oonviotion. It 
now remains for me to consider whether 
seotion 342. Criminal Procedure Code, applies 
to Sessions trials. Seotion 342 provides 
for the examination of the acoused after 
the witnesses for the prosecution have been 
examined and before he is callel on for his 
defence. (The italics are mine.) Ne-v, if 
we examine the provisions of Chapter 
XXIII, we find that cection 271 says 
that, when the Court is ready to oommenoe 
tbe trial, the aoau^ed shall appear or be 
brought before it and the charge shall be 
read out in Court, and explained to him 


(9) 22 Ind. Cas. 766; 41 C. 743; 16 Cr. L. J. 190; 18 
C. W.N. 1247. 

(10; Cr. Ref. No. 17 of 1919 (uureported.) 
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and he shall be asked whether he is guilty 
of the offeuoe charged or olaims to be 
Iried. It the accused pleads gnilty, the 
plea shall be recorded and he may be 
convicted thereon. Then reotinn 289, clause 
(1), eaystlat v 1 en the examination of the 
witnesses for the prosecution and the ex¬ 
amination (if any) of the aoonsed are oon- 
oluded, the aooased shall be aeked whether 
he means to adduce evidence. (The italics 
are mine.) So that it will appear from 
an analysis of the two relevant section 0 , I 
have quoted above, that Chapter XXIlI 
provides for examination of the accused 
once under section 271 if that can be called 
an examination at all, ard again under 
section 289, olause (1', after the witnesses 
for the proeeouticn have been examined. 
But it has been suggested that the words 
‘ andthe examination 'if any) of the acoused” 
inseotion 289, clause (1) dearly show that it 
is left to the discretion of the Sessions Judge 
to examine the aooueed, and it is, therefore, 
argned that section 342 does not apply 
to Sessions trials at all. An examination 
of eeotioD 289, clauses 1 and 4, will show 
that after the prosecution witnesses have 
been examined and before the acoused is 
asked whether he means to adduce evi- 
denoe he shall be examined by the Judge, 
and this examination is discretionary. But 
when the aooueed says he does not mean 
tc adduce evidence,’ the prosecutor shall 
sum up his oaee and, if the Court con¬ 
siders that there is evidence that the ao¬ 
oueed committed the offence, the Court 
shall call on the accused to enter on his 
defence. The words ‘‘to enter on bis 
defence” in seotion 2b9, ohust(4), must not 
be confused with the words ‘“to adduce 
evidence” under olause (1). It is olear that 
section 289 does not provide for any ex¬ 
amination of the aooueed after the exami¬ 
nation of the proseoution witnesses and be¬ 
fore he has been called upon to enter on 
his defenoe. Seotion 342, however, applies 
to the examination of the aooueed at that 
stage and, therefore, the examination of 
the aooueed under seotion 239, oUuse (I), 
in my opinion, does not in tne least affeot 
the mandatory provision of section 3-*2 of 
the Criminal Procedure Code. Provision is 
made under seotion 256, olause (4) 
and i under seotion 289, olause 4, for 
palling upon the accused to enter upon his 


defenoa in warrant and Sassions trials re¬ 
spectively. But there is no provision except 
under seotion 342. Criminal Procedure Code, 
for the examination of the aooased before 
he is called to enter on his defence. 
Therefore, section 342 most be held to 
apply to warrant and Sessions trials. 
It does not, however, apply to summons 
trials, for the simple reason that there 
ii no provision under Chapter X& for 
oallii g the accused to enter on his defenoe, 
which is a condition wbiob must be satis¬ 
fied before the mandatory part of seotion 
342 can come into play. I, therefore, hold 
that section 342 applies to a trial under 
Chapter XXIII and the omission to examine 
the aoonsed under section 342 vitiates the 
trial and is fatal to the oonviotion of the ac¬ 
cused. It has been pointed out in the 
oase of Emperor v. Ra.u Ahilaji (5) that 
the provisions of seotion 342 of the Code 
of Criminal Procedure have been consistent¬ 
ly held by the Bombay High Court to 
apply to the oase of an aooased tried by 
a Sessions Judge even when he baa 
been questioned on the oase by the Com¬ 
mitting Court. It has also been held in 
Queen Empress v. Viran (7) that seotion 
342 of the Code of Criminal Prooedure 
applies to Sessions trials. The same view 
has been taken in the oas6 of Emperor v. 
Ansuiya (4), where Mr. Justioe Burkitt held 
that the examination of the aooased under 
seotion 312 in a Sessions oase is imperative 
and oannot be substituted by the filing of 
a written statement on behalf of the de¬ 
fenoe. It was also laid down in the oase 
of Qandi Fataiya, In the matter of (8) and 
haja t adayachi. In re (11) that A 
Sessions Juige is not relieved from the 
neoessity of questioning the aooased for the 
purpose of enabling him to explain any 
oiroumstanoes appearing in the evidence 
against him and that the provisions of 
seotion 342 are mandatory and are ap¬ 
plicable to a Sessions trial. The same view 
was adopted by Ohitty and Beaohoroft, JJ., 
in Emperor v. Dwi endra Ohandrar Mukerjee 
(•2 1 . Tne only oase, whioh seems to be inooi Act 
with the view that I have taken, ia the 
oase of Knudtram Rose v. Emperor (3). It 
will be noticed that in this oaee the as* 

(ID 2 Weir 405. 

(12) 31 Ind. C-a. 184; 19 0. W. If. 1043; 16 Or. If. 
J. 724. 
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onssd confessed his gaiU when Hb wib 
examined by the Committing Magistrate 
under seotion 342, Criminal Pi'Boedure Code, 
and the learned Judges seem to have been 
greatly inflaenoei by this fast when they 
were considering the question whether the 
omission to examine the accused by the 
Sessions Judge vitiated the trial. In any 
ease if their Lordships meant to hold that 
seation 342 had no application to a trial 
under Chapter XXIII, 1 would respeotfally 
dissent from that view. The learned Jadges 
seem to have been moved by the language 
o! section 283, olause(l), whioh suggests that 
the examination of the soused is discretion¬ 
ary. But it seems to me, and I say eo 
with the greatest respect to the learned 
Jadges who decided that case, that they 
did nut take into consideration the stage of 
the trial to whioh section 289, olause (0, 
referred. I have already pointed out that 
that is the stage before the accused is asked 
whether he will adduce evidence or net, 
uo.t the stage when, as is provided under 
seotion 269, olause (4), he is called upon to 
enter on hie defence. The real object of the 
latter part of seotion 342, olause (1), is to 
asoertain from tha prison sr how hs con 
meet what the Judge may consider to be 
damnatory evidenoe against him and I 
agree that the true view is that the Court 
shall Dot oonviot a man without giving him 
an opportunity to explain his case. Thi9 
is one of the Brat principles of Criminal 
Jurisprudence aod the exercise of this 
principle could not have been, in my opinion, 
left to the discretion of the Coart. An 
examination of the accused by the trial Court 
must be held to be imperaiive and this can 
* only be if the provision of the latter part 
of section 342. clause (1), is held to be 
mandatory. This being my view of the 
application of seotion 342 to Chapter XXI11 
of the Criminal Procedure Code, I have no 
hesitation in holding that the omission to 
follow the mandatory provision of section 
^4? has vitiated the trial and I would on 
tjhft ground alone set aside the oonviobion 
of tb? accused. Bat 1 think, apart from 
£his question, there are two other grounds, 
upon which the order of conviction must be 
vested. I have already pointed out that 
|Vip oass rfsfcs solely upon the oonfession of 
f Jh a accused' Before the committing Magis* 
accused asserted that be bad made 


no such confession. The Sessions Judge 
dil not examine the accused at all and did 
not, therefore, enquire from him as to the 
retraotion of his confession. Even if it were 
held that the examination of the aooused 
was discretionary, in my opinion, that 
discretion has not been prooerly exercised 
in this cam, and if there was any oa^e in 
whioh the Sessions Judge ought to have 
examined the accused, it was oertainly this 
case, where the main, if not the sole, 
evidence was the confession of the accused, 
who was neither defended nor had Bled any 
written statement. It was held in the case 
of Queen-Empress v. Ptran (7) cited above 
that when confessions are retracted, it is the 
duty of the Court to examine the aooused 
with reference to their retraotion to each and 
every statement iroriminating themselves. 
Therefore on this ground also I think the 
conviction must be set aside. The third 
ground, upon whioh also, ia my opinion, 
the oonviotion is not maintainable is that 
it is unsafe to convict t ie accused on his 
retracted oonfession alone. Though there is 
no rule of law that a retracted oonfession 
mu«t be supported b7 indeoandent reliable 
evidenoe corroborating it in material particu¬ 
lars, yet it has been consistently held that 
as a matter of predmoe it would be unsafe 
for a Court to rely aod aH uoos confessions 
alone to oonviot the aooa-ed S *e Sofi* ud-dssn. 
In re'\H). Que-.n v ima nu'l ih( 14), Empress v. 
J d ib Das{io), Queen-K aoress v, Mahabir{ 16), 
Queen v.Jadub Da>( 7), Yasin v. King-Emperor 
(18). Q.wen E npress v. Rangi (l *), 
Queen v. Thompson (.20), Queen E npress 
v. Bhoramappa (21) Queen Empress v, 
Roru A Jayar (22), Deputy Legal Remem¬ 
brancer v, Kuruna Biistobi * 23). If there 
hvi been other oiroum aaosi, from which 
I co ild acme to an unse-dbating conclusion 
fcbat the confession was true and voluntary, 
in tha*. oa r I would nit have rejected the 

'13) 2 0. L. It *32. 

(It 21 W. R Dr. 4'; 12 B. L. tt. App. 15. 

(15) 4 c. W. N. 129; 27 C 295. 

16) 18 A. 78; A. W. N. (1895) 227; Bind. Dec. 
(N 3 I 75?. 

(17) 27 C. 295; 4 C. W. N. 129; 14 lad. Doc. (k. s.) 
191. 

(18) 28 C. 689; H C W N. 670. 

v 19 > 10 M. 95 2 Weir *61; 3 lud. Dec. (s. ?.) 959. 

(20) ( 893) 2 Q B. 12; 6 : L J Al U. 92; 69 L. T. 
22; 41 W. 

(2 1 12 M 123; 2 Weir 376:4 Tucl Dec. (n. «.) 435. 

(22) 9 M 48?; 2 Weir 745; 6 Jud. Doe (X. >:.) 1041. 

(2») 22 C. 164; 11 lud. Doc. (x. s.) 110. 
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ooi.fcpfirr>, but where I find that the Sessions 
Judge did not make any enquiry as to the 
retraction of the confession and where I 
find that, in spite of the assertion of the 
aooused that he had not made any oonfes- 
sion at all, the Magistrate, recording the 
confession, was not examined and where 
the Assessors have rejected it, and where 
there is no oiroumstanoe whioh would in 
any way help me in coming to the unhesi¬ 
tating conclusion that the oonfession is true, 
I must refuse to act upon the confession 
alone ar.d to convict the aooused. I would, 
therefore, set aside the conviction and 
sentence on the accused. 


Owing to difference of opinion between 
Mulliok and Sultan Ahmed, JJ., the oase was 
referred to Jwala Prasad, J. 

Mr. Quur Chandra Pal , for the Appellant. 

Air. Manohar Lul, Assistant Government 
Advocate, fr r the Crown. 

JUDGMENT.— This oase has been refer¬ 
red to me on account of difference of opinion 
between Mulliok and Sultan Ahmed, JJ., who 
originally heard this appeal. 

The appellant Raghu Bhumij alone with 
Chaku Bhumij has been oonvioted of 
daooity by the Sessions Judge of Manbhum. 
Sambalpur, disagreeing with the verdiot of the 
Assessors. 

The daooity was committed in the bouse 
of one Malin Mahton of village Raherdih 
about midnight of Monday, the 2nd June 
1919. Information of the occurrence was 
lodged at the Thana at 1 p. m. on Tuesday, 
the 3rd June lbl9. In the meantime 
Ramjiwan Singh (P. W. No. 6), Taraf Sardar 
Sarberia, 6 miles off Raherdih, hearing of 
the daooity at once suspeoted the two 
aooueed as well as Ajodhya, father of aoouesd 
Chaku, and Pahalwan, brother in law of 
aooused Raghu, as according to him they 
were ‘all an idle lot.” This suspicion be 
communicated to Constable Ramratan Singh 
(P. W. No, 3), who was those days “on round 
duties in the village in oonneotion with 

outbreaks of daooity in the neighbourhood.” 

Thereupon the o< .’ -table, along with Banesh- 
war Sins'- (P. W. No. 4) and Kunjabari 
Chowkidar V.P. W. No. 5), went to the houses 
of Ajori' /», and Pahalwan, where they 
found Rughn sleeping at 10 a. m. in the 
house of Pahalwan, his brother in-law, and 
Chaku in the house of hia father, Ajodhya 


Their suspicion was then deepened: they 
arrested the two accused and took them to 
Sardar Ramjiwan Singh and reported to 
him the faot of their having been found 
sleeping so late in the morning. Ramjiwan 
Singh says “the accused then eventually 
admitted they had a hand in the daooity,” 
Thereafter theacoused weretaken tothe Thana 
and the Sob-Inspeotor started investigation. 

On the 5th June at 4 o’olook the two 
aooused were sent in oustody to the Sub- 
Divisional Officer, where they arrived on the 
6th of June. On the 7th of June the 
Sub Divisional Offioer recorded the confessions 
of the aooused. The acoueed were then sent 
up and an inquiry before commitment was 
started. 

Before the Committing Magistrate the 
aooueed were examined on the 9th of August 
under section 342 of the Code of Criminal 
Procedure, when they denied having com¬ 
mitted the daooity and retraoted their con¬ 
fessions recorded by the Sub Divisional Officer 
on the 7th June- They were then committed 
to the Court of Session and were tried with 
the aid of Assessors. 

In the Court of Sessions the aooused 
pleaded not guilty to the oharge. Seven 
witnesses were then examined on behalf of 
the proseoution. The accused being unde¬ 
fended, none of the witnesses appear to have 
been cross examined on their behalf. A few 
questions, however, appear to have been put 
by the Court to proseoution witness No. 4. 

The Sub-Divisional Uffioer, who had record¬ 
ed the confessions of the aooused on the 7th 
of June, was not examiced, but their con¬ 
fessions were put in evidence on behalf of 
the prosecution under section 80 of the 
Evidence Aot and marked Exhibits 2 and 3, and 
the examinations of the aooused in the Court 
of the Committing Magistrate, wherein they 
had retraoted their confessions of the 7th 
June, were then admitted in evidence under 
seotion 287 of the Code. There is no 
reoord, or anything in the order sheet, 
showing that the aosused were examined 
by the Sessions Jndge under seotion 
342 of the Code of Criminal Procedure 
after the close of the evidence for the 
proseoution and before they were called 
on for their defenoe. The aooused did 
not adduce any evidenoe and the Public Pro¬ 
secutor summed up his case. It does not 
appear from the order sheet that the Moused 
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themselves addressed the Judge or the Asses¬ 
sors in reply after the Publio Proseoator sum¬ 
med up the oase. 

Both the Assessors agreed in aoquitting 
the aooused. As to the confessions, Banesh- 
wer Lai, Assessor No. 1, was of opinion that 
they were procured by threats and be would 
not believe them. Chottoo Mian, Assessor 
No. 2, said that they were not reliable. 

The learned Sessions Judge disaareeing 
with the opinion of the Assessors has oon- 
vioted the aooused. The reasons, upon whioh 
the learned Sessions Judge has accepted 
the retraoted confessions of the aooused, 
are: firstly, that they have not explained 
why they were sleeping till 10 in the 
morning when men of their position would 
be expected to be working in the fields, and 
secondly, that they failed to show that they 
were tutored by the Police to make the con¬ 
fessions. 

This appeal was preferred from jail by 
Ragbu Bhumij and was heard by a Criminal 
Benoh presided over by Mulliok and Sultan 
Ahmad, JJ. In the absence of any reoord 
of the examination of the aooused under 
seotion 342 of the Code of Criminal 
Procedure in the Court of Session, the 
learned Judges held that there was an 
omission on the part of the Sessions Judge 
to examine the aooused under seotion 342 
of the Code of Criminal Procedure, but 
they differed as to the effeot of this omis¬ 
sion upon the validity or otherwise of the 
trial. Mulliok, J„ was of opinion that it 
was neither illegal nor irregular and an 
examination of the aooused under seotion 
342 of the Code is only direotory and not 
mandatory in a Sessions oase. Sultan Ahmed, 
J., on the other hand held that the pro¬ 
visions of seotion 344 are mandatory and 
the omission to examine the aooused vitiated 
the trial. On that ground alone he would 
set aside the oonviotion, The learned Judges 
farther differed as to the propriety of the 
oonviotion in the present case upon the retraot- 
ed confession of the accused. 
t As to the first point, it is oonoeded by 
Mulliok, J. f that seotion 342 is a general 
provision applicable to trials of all oases 
inoluding Sessions oases. The view . that 
the provisions in seotion 342 are only disora* 
ftionary and not obligatory is opposed to 
the plain langaa*a, object and scope of 
|he Motion. The first part of the seotion 


hi 

no doabt is discretionary as is clear from 
the use of the word “may.” Under it the 
Court is empowered to examine the accused 
at any stage and at any time it considers 
necessary without previously warning the 
aooused. The seoond part is obligatory, as 
is clear from the use of the word shall.” 
It requires the Court to examine the aooused 
after the witnesses for the proseoution have 
been examined and before the accused is called 
on for his defeooe. 

In the earlier Acts, the examination of 
the accused person was discretionary with 
the Court: vide seotion 373 of Act XXV 
of 1861 and Act VllI of 1869. In Aot 
X of 1872, while the discretionary nature 
of the examination was retained so far 
as inquiries and trials of oases other 
than Sessions oases were concerned, it was 
made compulsory for Sessions trials. Seotion 
250 of that Aot ooourred in the Chapter 
relating to «- easions trials and ran as follows:— 
“The Court may from time to time at any 
stage of the trial examine the aooused person 
and shall qaestion him generally on the oase 
after the witnesses for the prosecution have 
been examined and before he is oalled on for 
his defenoe.” / 

In 18S2 the provisions relating to the 
examination of an accused person, whiob 
were soattered in different Chapters in the 
previous 4ots, were removed from those 
Chapters and brought under one Chapter 
headed “General provisions relating to 
enquiries and trials.” Seotion 250 of Aet 
X of 1872 was, therefore, removed from 
the Chapter relating to Sessions trials, but 
its provisions were embodied in their 
entirety in section 342 of the Code of 
1882 as well as 1908, The objeot of the 
examination of the aooused person being 
to enable him to explain any oiroumstanoe 
appearing in the evidence against him, 
section 250 of the Ccds of 1872 in the 
Chapter relating to Sessions trials con¬ 
ferred upon the aooused person a right 
of being examined after the witnesses for 
the proseoution were examined and before 
he was oalled on for his defenoe. Suoh a 
vested right oould not be taken away from 
the aooused person without any express 
provision to that effeot in the subsequent 
legislation of 1882 and 1908. Far from there 
being any indioation to divest an aooused 
person of this right, the Codes of 1892 
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and 1108 seem to expressly oontirm it by 
section 342. 

It is then said that section ‘289, olao?e 
(1), ooourring in Chapter XXIII relating to 
Sessions trials in the present Cede, oontrols 
seotion 342 and makes the examination of 
the aoeofed person discretionary by the 
nee of the words “examination, if any,” in 
that Eeoticn. Bot ecotion 289 in itself 
does not make any provision for the exami¬ 
nation of the acoused person. Its object 
is to simply lay down tie stage at which 
“the acoused shall be a^ked whether he 
means to adduce evio’enoe,” namely, after 
the examination of the witnesses for the 
proeeontion and the examination, if any, cf 
the acoused person, which the Court in its 
discretion may hold order tie first partef 
seotion 3 12 . 

This is with a view to enablo the Conrt 
to apply the prroedure laid down in sub¬ 
sequent olaneep (2), (3) and (4) of seotion 239 
depending upon the answer cf the aconted 
that be does or does not mean to adduce 
ary evidence. The calling upon tie accused 
to. state “whether be means lo adduce 
evidence” is different from, and happens 
to be muoh earlier in point of time and 
st»g6 tbaD, the calling on him “to enter cn 
his defence.” The latter stage arises only 
UDder olauee (4) when the Court ooneiders 
that there is evidence that the accused 
committed the offence. At this 8 iage 
the obligatory part of scotitn 342 ocmes 
iD, which requires the Court to question 
the accused generally on the oase to 
enable him to explain any oiroumstanoe 
appearing in the tvireioe against him. Jt 
is immaterial wbetler the Court has examin- 
ed the acoused persen several times or has 
not examined him at all under the first part 
of seotion 342 The examination, if any 
referred to in clause (1) of seotion 2-9 i s ’ 
nnder this part of seoiicn 34i and it does 
pot relieve the Court fr< m its dutj of examin- 
iDg the aooused before ho is c»Jl-d uron 

o°Qn n '. e ^ nP ^ J bi3dder eeatdefil:td in motion 

2y0 of the Code. 

The words “examination, if any” a ] f0 
occur in seotion 2o5 relating to trials cf 
warrant cases and in seotion ^63 (o) relsf.Vr, 
to trials of summonea ( e (: Jet it has ten 
held that the examination of the aocnetd 
pereon is obligatory in enoh oases nnder 

312 of the Code of Crimiral Pr“d nre ' 
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before the aooused is oalled on for his defence, 
the omission of whiob vitiates the trial and 
the oonviotion ehonld be set aside, tide 
Mahomed Rosseinv. Emperor (9), Mtsra Ahir 
v. Emperor (10) deoided by Das, J., and 
Empfnt v. Ilarischandra Talcherkar 124). It 
is difficult to see why the principle of these 
authorities should not apply to Sessions 
oases, particularly when seotion 256 in the 
Chapter relating to warrant oases is similar 
to seotion 289, olause (4), in the Chapter relat- 
iDg to Sessions trials. As a matter of fact 
all the High Courts in India seem to agree 
that the examination of an aooused person is 
obligatory in Sessions trials also: Emp c ror 
v. Aruniya(4), Emperor v. Savalya Atma lastya 
( 6 ), Emperor v. Ra;,u Ahilaji (5), Basapa 
Ningnpav Emperor (25 ■, Qandi Tataiya, In 
the v a'ttr cf >8), Queen Empress v. Viran (7), 
Bam adaiyachi , In re (i I ) and Emperor v. 
Ega 1 o Mia (26). No doubt, in the case of 
Gopal Iiajjam, Jure [ 2) Jackson and Ainslie, 
JJ. took a oonlrary view, bat that was decided 
in February 1871 when the Aots of 1861 and 
1869 were in force, nnder whioh the exami¬ 
nation of the aooused was discretionary: 
vide sections 372 to 374 of those Acts. 
Besides in that oase the aooused severally 
addressed the Jury themselves, and in the 
circumstances it was held that the prisoners 
were Dot prejudiced by the omission to make 
any note of the defence set up by them under 
the aforesaid sections. Bat when seotion 250 
of Aot X of 18/2 made the examination of 
an acoused person oompulsory in Sessions 
trials, it wa9 held in 1881 in the case of 
Abdul (Ifocr, In re (1) that it was not com¬ 
petent to the Court to refuse to allow the 
prisoner to make a statement. Tnis view 
finds support in the observation of Sir 
Lawrence Jer kins in the Special Beooh oase 
of Emperor v. Nogendra Noth Ben Gupta 
(27) and of Beaohoroft, J., in the oasa of 
Emperor v. Dioi.endra Chandra Mukerjee (12). 

Brett and Rvvee, JJ., in the oase of Ehudu 
ram Bote v. Emperor (3) thought that the 
examination of the aooused person nnder 
seotion 342 was not necessary and the 

(21) 10 Born. L a. $01; 7 Cr. L. J. 194. 

<25 1 3i lad Cas. 335; 17 Bom. L. R. 892; 16 Cr. L. 

J. 765. 

(26) 42 Ind. Cas. 176; 3 U. B. B. (<9l7) 18; 11 
Bur. L. T. 131; lb Cr. L.J. 94 h 
<27) 30 lud. Ciia 128; 19 C. W. N. 923: 21 C. L. J , 
306; 16 Cr. L. J. 576. 
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omission did not constitute an illegality 

which would vitiate the trial. This is a 

* 

solitary oase, and perhaps the view taken 
therein is due to the peculiar circumstances 
cl the oaee, where the aooused admitted his 
guilt and had been examined in detail under 
seotion 312 of the Code before the Committing 
Magistrate. 

The majority of the Judges in the several 
High Courts have held that in the Sessions 
trials also the examination of the aooused 
person is mandatory. There is, however, 
difference of opinion as to whether the omis- 
eion was ourable under section 537 of the Code. 

Mr. Justice Buikitt in the oase of Emperor 
V. Antuiya (4) and the earlier deoisions in 
Madras in the oases of Qandi Totaiya , In the 
matter of (8) and Raja Padayachi, In re (II) 
would under oertain oiroumstanoes oondone 
the omieBioD, but theee Madras eases in spite 
of that ordered a re trial. 

The Bombay High Court had always set 
aside the convictions in suoh oiroumstanoes, 
although in the oase of Emperor v, Satalya 
Atma Pattya (6) seme serious doubt was 
expressed as to the omission being fatal. 

Since the decision of their Lordships of 
the Judicial Committee in Subramania Iyer 
V. King-Emperor (28) the Burma Court in 
Emperor v. A pa lo Mya (2 -) and the Bom¬ 
bay High Court in Basapa Ningapa v. Emperor 
(25>probably not cited beforeMulliok, J. t held 
that the omission was fatal lo the trial and 
ass incurable by the previsions of seotion537 
of the Codeof CriminalProoedure. In the latter 
cases it was further obeerved, as in the 
caee of Queen-Empress v. Viian (7), that it is 
immaterial that the appellant had an oppor¬ 
tunity of making a statement before the 
Committing Magistrate or that the accused 
was defended by a Pleader, for suoh an 
important step in the procedure cannot be 
left to his Pleader. In the present oase no 
written statement was filed by the aoor-sed, 
and even if it were filed it oould Dot take 
the place of an examination under 6eotion 
842. They were undefended and there 
was no cross examination by them of 
any of the prosecution witnesses. They 
bad retracted their confessions in the Court 
of the Committing Magistrate. It was 
Incumbent upon the Sessions Judge in the 

’ (88) 28 I. A. 267; 26 M. 61; 8 Bom. L. B. 640; 11 
M. to. J. 888; 6 0. W. N. 866 (P. C.)i 2 Weir 271; 8 

fMt&O'J. 169. 


oiroumstanoes of the present oase to have 
examined the aooused before aoting upon 
their retracted confessions, even if such an 
examination was only discretionary. 

The learned Sessions Judge in his jndg- 
ment referring to the confessions said that 
“the aooused retracted them both here and 
in the lower Court,” and in another plaoe be 
said that “the aooused simply alleged that 
they were tutored.” From this the learned 
Assistant Government Advooate sontended 
that the aooused were probably examined by 
the Sefsiotis Jndge. I, therefore, enquired 
of the Sessions Judge as to the materials upon 
whioh the aforesaid passages in bis judgment 
were based, and in reply in his letter No. 
4kOR, dated the 27th Mareh 1 920, the 
learned Sessions Judge says that be examined 
the aooused in his Court under eeotion 342 of 
the Cede. But he did not record the answers 
and the questions inasmuch as the accused had 
nothing to add to what they had said before 
the Committing Magistrate. In this he has 
contravened the provisions of seotion 364 
cf the Criminal Precedure Code. It is more 
than doubtful whether an omission to prepare 
a record of the examination of the aooaeed 
persons under seotion 364 can be oured by 
eeotion 533 of the Code. Even if it oonld be 
cured, the report that he has now forwarded 
goes to show that he did not do more 
than reading out to them the confessions 
reoordtd by the aooused on the 7th of June 
before the Sub-Divisional Offioer aud their 
statements taken by the Committing Magis¬ 
trate on the 9th August. The accused 
adhered to the retraction of the confessions. 
They were not examined as to the cir¬ 
cumstances disoloeed in the prosecution evi¬ 
dence whioh the learned Sessions Judge 
has used against the aooused and this, to 
my mind, amounts to an omission to ex¬ 
amine the acou6ed under seotion 342 and 
to prepare a proper record thereof under 
eeotion 364 of the Code, so much essential 
in a Sessions trial where an aooused is 
entitled to have his statement oonsidered 
by the Assessors and the Appellate Court. 
The learned Sessions Judge has, by dis¬ 
regarding the striot provisions of law, 
seriously prejudiced the asoused in the 
present case, even if these provisions were 
only directory and not mandatory. The 
trial is, therefore, vitiated. 

New es to whether this is a ease where 
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a re-trial should be ordered or the accused 
beset at large. The learned Sessions Judge 
has relied on two oiroumstanoes already 
notioed for accepting the retraoted confes¬ 
sions of the aooused :— 

(1) that they were found sleeping late 
in the morning at 10 a. m. in their houses. 
The learned Sessions Judge himself does 
not thin* it by itself to be a very 
suspicious faot, except that the aooused hy 
their position would at that time be ex- 
peoted to be working in the 6elds. Even 
if it be suspioioup, it does not necessarily 
show that the aooused were oonoerned in 
the daooity in question, 5 or 6 miles away 
from the plaoe of ooourrenoe. It does not, 
however, exolude the possibility of their 
being oonoerned in some other daooity 
rampant in the locality, or it may be due 
to some other oiroumstanoes. 

(2) . The learned Sessions Judge says that 
there is no reason for the Polioe to have 
tutored the aooused. The aooused did not make 
any confessions when the Constable arrested 
them in their houses, but when they were 
brought to the Taraf Sardar and reported 
to have been found sleeping late, they then 
eventually admitted they bad a band in 
the daooity.” The Taraf Sardar along with 
the other Polioe Officers was, aooording to 
the finding of the Magistrate, suspeoted as 
being " hand in glove with the daooits ” 
and was, therefore, interested in exoulpating 
himself and the other village Polioe Officers 
from any oomplioity in the daooity in 
question and making the aooused Boapegoats. 

I would not, therefore, take the confes¬ 
sions as free from suspicion, particularly 
when the aooused retraoted them at the 
first opportunity offered to them to make a 
statement about them before the Commit¬ 
ting Magistrate. The learned Sessions Judge 
towards the end of his judgment says that 
he aooepted the confessions as being corro¬ 
borated by oiroumstanoes, probably the 
aforesaid two oiroumstanoes. They oan in 
no sense be said to be corroborations of tbe 
incident of the daooity in question and do 
not necessarily show that the aooused took 
part in it. 

Now as to whether the aooused oan be 
eonvioted upon their retracted confessions, 
uncorroborated as they 'ire by any cir- 
feumstanoe. 


The confession of Raghu Bhumij is in 

the following terms. 

“ Last Sunday I oommitted a daooity 
at Raherdih. Jurala Kheria, Ranjit Kheria, 
Falan Bhumij, Mansa Bhumij, Budha 
Bhumij, Ajodhya Bhumij, Beni Grour, Jadu 
Dhopa, Chanda Kurmi, Poka Bhumij all 
of them were with me. We gathered to¬ 
gether in the house of Lohar Manjhi at 
village Kuobia. Then we started for Raber- 
dib, where in a Mahto’s house we lighted a 
toroh and oommitted a daooity. Hurra 
Kheria first entered the house. Ranjit and 
Hurra Kheriab bound three persons of the 
house and beat them. We had twigis with 
us. We then took away paddy and rioe, 
Chanda Kurmi, who was with us, took 
olothes. We got no other things. I got 
five seers of rioe. We distributed (the 
artioles) on the bank of the Bandb in the 
forest of Kumir Kooha. Besides this I have 
nothing more to say.” 

Cbaku Bhumij in his confession, after 
saying that Beni G'mr, Jadu Dbopa. Chanda 
Kurmi, Ranjit Kheria, Hurra Kheria, 
Palan Bhumij, Mansa Bhumij and Ajodheya 
Buhmij had oommitted daooities at Barndhi, 
Bulandih and Margaon fin the last also 
Bhim Mura, Mahinda Kalu, Lohar Manjhi and 
Kanai Mahton), stated “ all the above men 
were daooits in the daooity at Raherdih and 
six others of village Kushthir whose names 
I do not know. In all these daooities I threw 
stones, and got paddy and rioe.” 

Then he mentioned the different places 
where the booties of the four daooities 
were distributed. As regards the Raherdih 
daooity in question, he stated that the 
"artioles were distributed near the Balkuoha 
Bandb. ” 

As to what happened after the daooits 
arrived at the plaoe of ooourrenoe, the first 
information has given muoh more details 
and vivid description of it, ooveriDg a typed 
page and a half more than the confessions 
of tbe aooused. A reference to the documents 
themselves will show this. Chaku has 
given no details beyond stating that he 
took a minor part of throwing stones at 
tbe house of the oomplainant. Raghu a 
aaoonnt of it consists only in stating that 
the daooits lighted a toroh at the house 
of the oomplainant and tied down and 
beat three persona, Even in the little 
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details that they have given they have 
been oontradioted by the oomplainant in the 
first information, where he says that the 
daooits bad kerosine oil lamp9 (diba do) 
in their bands at the time of committing 
the daooity and that the daooits tied and beat 
him and his father and no other persons. 
Chakn does not mention the day on whioh 
the daooity took place. Raghu says that it 
was on "Sunday last. ” The daooity, aooord- 
ing to the oomplainant, took plaoe on 
Monday, the 2nd June, and the information 
was lodged next day (Tuesday) at 1 p. m. 
The daooity having taken plaoe on the 
midnight of Monday, one might possibly 
desoribe it aB having taken plaoe on Monday 
or Tuesday, but in no oiroamstanoe oould 
it be said as having taken plaoe on 
Sunday. 

The oomplainant says that the daooits 
wore galpaitas with a view to oonoealing their 
faoes. None of the aooused make any men¬ 
tion of it. 

Raghu Bhumij says that they distributed 
the booties of the daooity on the bank of 
the Bandh in the forest of Kumir Kooba. 
Ohaku says that the distribution took plaoe 
near the bank of the Banknoha Bandb. 
The oomplainant in the first information 
says that in the morning of the daority 
he, with the Ohoukidar and some persons 
of the village, went to the south up to 
the Bandh (tank) of Bara Paranmar tracing 
the footprints of the daooits. We do not 
know whether these refer to the same plaoe 
known by different names or whether they 
are different places. If they are different 
plaoes the story of the distribution of the 
booty becomes very suspioioas, still more if 
these Bandhs happen to be in different 
directions from the plaoe of ooourrenoe. 
Ohaku Bhumij dees not say where the 
daooits oolleoted together before going 
to the plaoe of ooourrenoe, Raghu 
Bhumij says that they all gathered in the 
house o: Lohar Manjhi at village Koohia. 
We do not know where this village Kuohia 
is and how far is it from the plaoe of 
coourrenoe. 

The prisoners named a number of persons 
as having taken part in the daooity. Who 
these persons are, where they live, how 
they happened to oolleot together and 
prooeeded to the plaoe of ooourrenoe have 
not it all been diselosed. The Poliee Officers 


oouteuted themselves with having the con¬ 
fessions of these two persons and did not 
take them as a guide for investigating into 
the further details of the daooity. These 
two aooused persons oould have been taken 
from plaoe to plaoe so as to give a olue 
to the history of the ooourrenoe, how the 
daooity was planned, how and when daooits 
met together, the route taken by them and 
the incidents that happened in their nefarious 
journey to the plaoe of ooourrenoe and 
back till they dispersed and the parts 
played by eaoh of them in these inoidents. 
The confessions have not been tested or 
utilised. They are simply general statements 
that oan fit in with any daooity. 

There is yet another important and, to 
my mind, the moat fatal omission in both 
the confessions- Raghu does not name 
Chaku as being one of the daooita and 
Chaku does not mention Raghu. If they 
have falsely concealed the names of eaoh 
other, their confessions are tainted with 
falsehood. If, on the other hand, the omission 
of eaoh other’s name in their oonfessions is 
bona file on aooount of either of them not 
having taken part in the daooity, eaoh of 
them is entitled to acquittal. In my view of 
the matter, the oonfessions of these aooused 
persons oannot be acted upon The Court has 
to be satisfied as to the truth of the confes¬ 
sions, treating them as substantive evidenoe 
in the oase, and hence the same test would 
apply to them as to the statements made 
by witnesses. Greater oare is required 
when the oonfessions, a9 in this oase, have been 
retracted, and l agree with the view taken in 
the oase of Queen-Empress v. Maiku Lai (29), 
that "Where a oonfession is not supported by 
the evidence of the witnesses, a Judge mast 
examine very carefully to sea whether it gives 
those details whioh indicate that it is a natural 
narrative of what took plaoe in the presenoe 
of the man making it and is not at varianoe 
with any evidence in the case whioh is 
believed, and is not merely a parrot-like repeti¬ 
tion of a story put into the man’s mouth. ” 

Testing the oonfessions in the present 
oase by the aforesaid test, I oannot feel 
oonvinoed that the prisoners took part in 
the daooity. They do not bear out the 
impression of truth. They do not appear 

(28) 20 A. 133; A. W. N. (1897) 224, 9 Ind. Deo, 
(n. i.) 446. 
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to contain a true aooount of the prisoners’ 
connection with ihe crime. No dcubt, even 
a retracted oorfeseioo, tested as above, may 
tarry oonviotion to the mind of the Judge 
and be acted npon so far as the ooofessing 
prisoner is concerned. This is the reason 
why one looks for an independent and 
reliable evidence to oorrobora'e a retraoted 
eonfession on material particulars : vide 
Emperor v. Kehri (30), (lu'i Muihi v. 
Emperor (31), Jogjiban Qhose v. Emperor (32). 

Both the Assessors, who heard the evidence 
in the oaBe, have rejected the confessions as 
being unreliable, For the reasons given 
above, I have no hesitation in agreeing with 
them and with Mr. Justice Sultan Ahmed in 

acquitting the aooused. 

Although only Raghu has appealed, there 
is no more evidence against Chaku, who 
has not appealed, than against Raghu: 
rather the evidence against him is weaker 
than against Raghu. and his eonfession 
lacks much more in detail than that of 
Raghu. 

While oonsidering the oase of Raghu, 
this Court is competent to set aside the 
eonviofcion of Chakn ai well, as laid down 
in Broja Rakhal Moeumdar v. Empress (33), 
Queen v. Joffar Ali (34), Queen-Empress 
v. K aram Ali (35), Queen-Empress v. 
Ratan Singh (36) and Bachinta v. Emperor 
(37). 

The result is that the convictions of and 
the sentences passed against both the 
accused, Raghu Bbumij and Chaku Bbumij, 
are Bet aside. 

Appeal allowed. 

(30) 29 A. 434; 4 A. L. J. 310; A. W. N. (1907) 140; 
6 Cr. L. J. 360. 

(31, 38 Ind. Cas. 1005; 2 1*. L. J. SO; 18 Cr. L. J. 
445. 

(32) 2 Iud. Cas. f81; 9 C. L. J. 633; 13 0. W. N. 
661; 10 Cr L. J. 125. 

(83) 6 0. W. N. 330. 

(34) 19 W. R. Cr. 67. 

13-) A. W N. 15 891 • 149. 

(36) A W N. ('893)61. 

(37) 32 Iud. Cas. 833; 7 P. W. R. 1916 Cr.; 1" Cr. L. 
J. 97. 


BOMBAY HIGH COURT. 

Criminal Refereace No. b2 of 1919, 

March 16, 1920. 

Present: —Mr. Justice Shah and 
Mr. Justice Hayward. 

EMPEROR— Prosecutor 
versus 

YELLAPPA RAMANGOWDA and another 

— A CC"8EI>. 

Bombay Land Revenue Code CAct V of 1379), se. 40, 
214, 93 — Reserved trees growing after Settlement, 

ownership of. 

There is nothing in the language of section 40 of 
the Bombay Land Revenue Code to show that all 
future growths of reserved trees would belong to the 
Government, [p. 61, col. '<£.] 

The plain and natural meaning of rule 93 of the 
rules framed under section 214 of the Bombay Land 
Revenue Code is that the existing reserved trees 
belong to the Government and that all future 
growths belong to the occupant, [p 61, col. 2.] 

Criminal reference made by the Sessions 
Judge, Belgaum, against oonviotions and 
sentences passed by the Magistrate of the 
First Class at KhaDapur. 

Mr. S. 8. Patkar , Government Pleader, for 
the Crown. 

JUDGMENT. 

Shah, J.— In this oase the accused Noe. 1 
and 2 have been convicted of a breach of 
rule 2 framed by the Local Government 
under section 75, olause (c), of the Indian 
Forest Act. The breaota consisted in the 
aoau&ed Noi. 1 and 2 having out certain 
sandalwood trees grown on their occupancy 
number. Both under the rule as well as 
under the olause of the seotion under whioh 
the rule is framed it ia neoeesary for the 
prosecution to establish that the trees said 
to have been out belonged to Government 
or were the property of Government. In 
the present oase the oooupanoy was granted 
many years ago and it ia not disputed that 
the sandalwood trees in question came into 
existence long after the first survey settle¬ 
ment. Whatever the respective ages of 
these trees might be, it ia not disputed 
that in no case did the age exceed sixteen 
years. The trial Magistrate deoided the 
oase on the footing that the sandalwood 
trees were among the reserved trees. The 
refereDoe to this Court is made on that 
assumption and the oase is argued before 
us on that basis. Under seotion 40 of the 
Bombay Laud Reveuue Code all the trees 
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exoept those that are reserved would belong 
to the oeenpant. Tbe learned Government 
Pleader haB relied upon the sesond paragraph 
of the section for the purpose of making 
it elear that in the ease of Settlements orior 
to the passing of Bombay A at l of 1865 the 
right to teak, blaokwood and sandalwood 
trees was not oonoeded to the ooonpants. 
The first survey settlement in this village 
is stated before us to have been made prior 
to the passing of this Act, and the revision 
survey settlement was made after the 
passing of the Land Revenue Code. It may 
be taken that the sandalwood trees were 
among the reserved trees. 

Proeeeding on that footing it sesnu to me 
that the question is whether the reservation 
would apply to the trees existing at the 
date of the first settlement or to all sub¬ 
sequent growths. Rule 93, olause (tut), of 
the Rules framed under section 214 provides 
that when the right of Government to tbe 
trees in a survey number has been once 
disposed of to the oaoupant or when all the 
reserved trees have been onoe aut and 
removed, theGovernment will have no futther 
olaim to trees whiah may otherwise grov 
in the number or whiah may spriog up from 
the old roots or stumps so long as the 
land continues in oaoupation. This rule 
makes it clear that all the reserved trees 
may be out and removed, and that after 
they are out and removed, the Government 
has no further right to such trees growing 
in the occupancy number so long as th9 
occupancy continues. We do not know in 
this case, for instance, whether there were 
any sandalwood trees originally on this 
survey number at the date of the Settle¬ 
ment and whether they were out or not. 
If any such trees existed originally, they 
must have been cut and removed, as the 
trees in question were comparatively recent 
growths, and as it is not suggested that 
there is any old tree on the number. 
Assuming, however, as suggested by the 
Government Pleader, that there were no 
such trees at the date of the grant and 
that there never has been any previous 
Butting of sandalwood trees in this ocoupanoy 
number by the Government, the question 
i* whether the sandalwood trees which have 
admittedly grown on the land during the 
oeeupation of the land and after the date 
-of the Settlement belong to the oecapant 



or to the Government. It seems to me 
that rale 93 indicates that the right of 
the Government is confined to reserved trees 
existing at the date of the Settlement and 
that all subsequent growths belong to the 
occupant,. This view of rule 93 appears 
to me to be consistent with the terms of 
section 40 of the Bombay Land Revenue 
Code and to indioate the true meaning of 
that section. Apart from this rale, there 
is nothing in the language of section 40 
. of the Code to show that all fature growths 
of sandalwood trees or rather of reserved 
trees woold belong to the Government. 

The language would apply ordinarily to 
existing growths of reserved trees at tbe 
date of tbe Settlement : and the doubt, if 
any, is removed by the wording of rule 
93, which clearly indicates the meaning of 
the seation in that sense. The plain and 
natural meaning of the rule is that the 
existing reserved trees belong to the 
Government, and that all fature growths 
belong to the occupant. Thus the trees 
in question, which are not shown 
to have been ia existence at the date of 
the Settlement, belong to the oaoupant. I 
have referred to tbe date of the Settlement, 
as we are ooooerned with a case in which 
tbe Settlement was completed prior to the 
passing of the Land Revenue Code. 

This is an impcrtant question, and it 
may be that all tbe material facts are not 
brought out clearly in these proceedings. 
But considering tbe case on the materials 
available on this record, I do not think 
that these trees, for the cutting whereof 
tbe aooused have been oonvioted, are shown 
to be the property of the Government. 
Therefore, in my opinion, there was no 
breach of tbe rule under the Indian Forest 
Act. 

I would, therefore, make tbe Rale 
absolute, set aside the convictions and 
sentences and direct the fines, if paid, to be 
refunded. 

Hatwabd, J.— I concur, Accused Nos. i 
and 2 cut certain sandalwood trees on their 
land. It seems to have been assumed that 
these trees were growths subsequent to the 
ocoupanoy but it has not been dearly shown 
.that they were not fresh growths from 
old stamps. The accused Nos. I and 2 were, ~ 
however, fined for having cut tbe trees on 
the ground that they had in any case been 
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reserved as the property of Government under 
rule 2 published at page 59 of the First 
Part of the Bombay Government Gazette 
for 18i3 under section 75 of the Indian Forest 

Act. 

It has been stated that the Original 
Settlement was in the year 1855 and the 
Revised Settlement in 1888-89, and it has 
been urged that as the Original Settlement 
was before 1865 all sandalwood trees, 
whether grown subsequently or merely fresh 
growths from old stumps, were reserved by 
reason of seotion 40 of the Bombay Land 
Revenue Code and that even if the Revision 
Settlement of 1888-83 be looked to, still 
there was a special reservation covering 
both within the meaning of seotion 40 under 
rule 91, clause (l), notwithstanding the 
provisions of rule 93, olause (tut) of the 
same rules under seotion 214 of the Bombay 
Land Revenue Code. 

It has not, however, been shown to 
my satisfaction that the reservations were 
ever intended tn cover growths subse¬ 
quent to the Survey Settlements. It would, 
in my opinion, be contrary to the ordinary 
rule of construction to apply the reser¬ 
vation to anything that wa9 not then 
in existence. There would, in my opinion, 
have been a speoial olause if it had been 
intended by the reservation to include trees 
that might be grown on the land subsequent 
to the Survey Settlements and there would 
•have heen explioit reference to such growth 
in rule £3, olause (vit), under seotion '^14 
of the Bombay Land Revenue Code. 
It seems to me, therefore, that the pro¬ 
secution has not established the liability 
of the opponents to 6ne under seotion 75 of 
the Indian Forest Act. It seems to me 
unfortunate that where there was a doubt of 
this nature as to the intention of the rules, 
the prosecution should have been lodged and 
that a matter of this importance should 
have been left for determination upon insuffici¬ 
ent mateiials in an unrepresented proceeding 
in a Criminal Court. It would more properly 
have been determined by regular proceedings 
in the Civil Court. 

Rule made absolute, 

i 


PATNA HIGH COURT. 

Criminal Revision No. 44 of 1920. 

March 16, 1920. 

Present:— Mr. Justice Jwala Prasad. 
AJODHYA PRASAD SAHU — Petitioner 

xersus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V- of 1*98,), *• 476, 
order under — Preliminary inquiry, whether necessary — 

P raced n re. 

Although the holding of an inquiry preliminary to 
the passing of an order under section 476 of the 
Criminal Procedure Code is discretionary, yet, when 
such an inquiry is started, whether ic be a formal or 
informal inquiry, the Court should carry the investi¬ 
gation to completion, in order that the person 
affected may have a full opportunity of showing cause 
why he should not be prosecuted, [p. 65, ool. ».] 

Criminal revision against an order, dated 10th 
January 1920, of the Sessions Judge, Muzaffer- 
pur, directing the proseoution of the petitioner 
under seotion 174 of the Indian Penal Code. 
Mr. Jogindra Nath Maitra, for the Petitioner. 

JUDGMENT. 

Jwala Prasad, J.—( February 11, 1920).— 
This is an application against an order of 
the Sessions Judge of Muzafferpur passed 
under seotion 476 of the Code of Criminal 
Procedure, directing the proseoution of the 
petitioner for an offenoe under section 174, 
Indian Penal Code. 

The petitioner was a witness in a ease 
committed to the Court of Session, and 
he was summoned by the commitment Court 
to appear on the 10th January at 10 A. M. 
before the Sessions Judge in order to give 
evidenoe at the trial of the case. He did 
not appear at the time 6xed in the summons, 
but he aotually appeared at 12 noon. The Ses¬ 
sions Judge examined the petitioner and then 
passed an order directing his prosecution and 
forwarded him to the Magistrate for his 
trial under seotion 174, Indian Penal Code. 

All conceivable objections appear to have 
been taken by the petitioner attacking the 
legality of the procedure in making the 
order under seotion 476 of the Code of Crimi¬ 
nal Procedure. All these objections, however, 
appear to be without any foundation. 

The 6rst objection related to the legality 
of the summons itself. It was urged that 
the Magistrate, who issued the summons 
requiring the petitioner to appear before 
the Sessions Judge, had no authority under the 
Code of Criminal Proeedure to issne the 
summons. It is an elementary prinoiple 
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that' tbe prosecution is bound to prod use all 
tbe evideoae before tbe Ooort of Session, 
and it is the duty of the Magistrate to see 
that all tbe evidenoe is produoed. This 
doty is enjoined both in respeot of witnesses 
on behalf of the proseontioD and those on 
behalf of the aoonsed. As regards the 
latter, section 2 6 is a clear provision. 
As regards the former, nnder section 217 
tbe Magistrate is required to take bonds 
from the complainant, his witnesses, as well 
as tbe witnesses for the defence, who ap- 
pear before him, binding them to be iD attend* 
anoe, when called upon, at the Court of Ses¬ 
sion or the High Court to prosecute or 
give evidenoe, as the oase may be. No 
doubt, the word summons” is not used 
therein, but it is obviously included within 
the words "called upon”. The latter ex 
pression has been made comprehensive enough 
to enable the Magistrate to enforee attend* 
anoe of the witnesses in any way that he 
thinks expedient by written summons, 
verbal message, or deputation of an officer 
of the Court. It is absurd to suppose that 
the duty oast upon the Magistrate to produce 
witnesses should be without any power vested 
in him to discharge that duty by compel¬ 
ling the attendance of witnesses by notioe 
or summons or warrant, as the oase may 
be. I, therefore, overrule this objection. 

The next objection that the summons did 
not state that tbe accused were already com¬ 
mitted needs only a passing reference. Under 
seotion 174, Indian Penal Code, the offenoe is 
oomplete, if the aeoused dees not appear in 
response to a summons legally served upon 
him and issued by a competent authority. 

The third objection is equally frivolous, 
namely, that the summons is illegal, as it 
purports to have been u6ued under section 
252 of the Code of Criminal Procedure. 
That section relates to summons in warrant 
eases. There is no other form prescribed 
in the Code for summons on witnesses to 
appear at the Sessions trial, and according 
to the report of the Magistrate, the form 
prescribed for a warrant oase is in practice 
used for a Sessions trial as well. 

Even if there was any irregularity in the 
aforesaid matters, the order under section 
47 6 would not be ultra vtret inasmuch as 
upon the summons in the oase there was 
a clear specification of the time and place 
for tht petitioner to appear and that tbe 


summons was issued by a public servant, who 
was competent to issue the same. 

Tbe learned Vakil on behalf of the peti¬ 
tioner has also urged that upon merits 
the explanation given by him for not ap¬ 
pearing at the time 6xed in the summons 
should have been aooepted by the Sessions 
Judge, or, at least, an enquiry should have 
been held by him before directing the 
prosecution of the petitioner. Seotion 476 
itself does not provide for any inquiry 
preliminary to the order made, though in 
some oases it is desirable that an enquiry 
should be made. It all depends upon the 
nature of each case. 

It, however, appears that after the peti¬ 
tioner appeared at 12 noon he was examined 
by the learned Sessions Judge, and tbe 
questions and answers were recorded under 
the heading examination of Ajodhya 
Prasad.” The petitioner contends that he 
was examined after the Judge had contem¬ 
plated an aotion under seotion 476 and that 
he could not be examined otherwise than 
under section 212 of the Code, relating to 
the examination of an accused person, and 
hence the examination of the petitioner at that 
stage by the Judge vitiated the order made by 
him directing the pioseoution of the petitioner. 
The learned Sessions Judge does not refer to 
the examination of the accused in his order 
under seotion 4"6, nor is it stated in the 
order as to why the explanation given by 
the petitioner for coming to Court late 
was not aooepted. In order, therefore, to 
dispose of the contention of the petitioner, 
it is necessary to ascertain at what stage 
and under what ciroumstanoes the petitioner 
was examined, whether the proseoution oase 
was olceed, and whether the evidenoe of 
the petitioner was mater.al at tbe Sessions 
trial. If so, why was he not examined as 
a witness in tbe oase, when he aotually 
did appear, though lattP Tbe learned 
Sessions Judge is, therefore, requested to 
favour us with a report upon the above 
points and also upon the allegations made 
in paragraphs 5 and 7 of the application 
of the petitioner to this Court. The reoord 
of the Sessions case, in whioh the petitioner 
was oi.ed as a witnesa, may also be forwarded 
to this Court, aloDg with such other papers 
aa bear upon the failure of petitioner to 
attend the Court. 

Tbe oase will be taken up on reoetpt 
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of the report and the pap3r3 from the learned 
Sessions Judge. 

FINAL JUDGMENT,—In the report now 
received the learned Sessions Judge says that 
he examined the petitioner informally in his 
oapaaity of a witness, who had attended late, 
before he drew up proceedings under ssotion 
475 of the Code of Criminal Procedure. The 
learned Sessions Judge direoted prosecution of 
the petitioner, because he was not satisfied 
with the explanation given by him. 

The order of the Sessions Judge under 
seotion 476 of the Code is, therefore, based 
upon the statement made by the patitioner 
in what is called by the Ssssions Judge an 
informal examination of the petitioner. The 
object of the examination of the petitioner 
was, therefore, to find out the reasons why 
he oame late. The reasons were stated by 
the petitioner, namely, that his grandson was 
sick and that he was delayed in looking after 
him. Having embarked on an enquiry as to 
the cause of the petitioner having oome late, 
the petitioner, to my mind, should have been 
given an opportunity of substantiating his 
reasons. Seotion 476, no doubt, makes it 
discretionary with the Court to make any 
preliminary enquiry that may be necessary. 
But when an enquiry is, as a matter of faot, 
started, whether it be a formal or informal 
enquiry, it should, in my opinion, be oomplet- 
ed. The learned Sessions Judge, therefore, 
should not have stopped short at the ex¬ 
amination of the petitioner but should have 
carried on the investigation and given in 
this particular oase, as will be presently 
shown, a full opportunity to the petitioner 
to show oause why he should not have been 
prosecuted. The statements made in the 
examination are in answer to questions put 
by the Sessione Judge and may not, at first 
sight, appear to be convincing. A detailed 
statement made as oause shown might possib¬ 
ly have satisfied the learned Sessions Judge 
as to there being sufficient exouse for the 
petitioner to come late. In the sworn peti- 
tion filed in this Court the petitioner states 
in paragraphs 2 and 3 that when he returned 
from his Vakil in the morning, after finish¬ 
ing his own business, he stopped on his way 
to see his own grandson, who was seriously 
ill of pneumonia and that he was impelled by 
a sen»° of imperative dqjy to make arrange- 
men' ' his nursing and treatment. He 
also atta^hfs a medical certificate of the Sub- 


Assistant Surgeon of Moeafferpore in proof 
of the faot that on that morning his "grandson 
was suffering from pneumonia and was under 
bis medical treatment. On the other hand, 
there does not appear to be any motive for 
the petitioner to have intentionally avoided 
ooming to Court at the proper time. The 
aocused in the Sessions oase was arrested by 
the Head Constable, while trying to dispose 
of, in suspiiiou3 oiroamstanoes, a stolen cop¬ 
per pitoher. The petitioner, along with 
others, was a witness to this matter. The 
learned Sessirns Judge admits that besides 
the petitiocfr there were other material 
witnesses in the oase, whose evidence, if 
accepted, was scftijient for the disposal of 
this oase and, as a matter of fact, the oase 
wa9 disposed of upon the evidence of those 
witnesses and the absence of the petitioner did 
not affect the trial of the oase. The faot that 
he did actually appear in Court, though late, 
goes to show that there was no intention, on 
the part of the petitioner, to avoid attending 
the Sessions Court. His olining late might 
be due either, as he states, totbe illness of his 
grandson orto Iazinea?, or toboth together. The 
Sessions Judge, who was trying the Sessions 
oase in whioh the petitioner was summoned 
as a witnesp, was by far the best person to 
judge whether the petitioner had committed 
the offence or not and also as to the amount 
of the criminality of the petitioner, in order 
to determine {what punishment would have 
met the ends of justioe. The learned Sessions 
Judge has now seen himself that the proper 
oourse in a case of this kind is that indicated 
by seotion 477 and not seotion 476 olf the 
Code of Criminal Procedure. I would, there¬ 
fore, set aside, as now recommended by the 
Sessions Judge, hia order under seotion 476 
and would have directed him to dispose of the 
oase under section 47 1 of the Code of 
Criminal Procedure, but for the oiroumstanoes, 
indicated above, which show the obances of 
oonviotion of the petitioner to be practically 
ml; besides, had the learned Sessions Judge 
himself dealt with the case under seotion 477, 
the matter would have been d'sposed of 
quiokly without much harassment to the 
petitioner. The petitioner has already suffer¬ 
ed a good deal in ooming to this Court and 
has thus baen amply punished for having 
appeared late in Court. 

The Rule is, tbeiefrrp, made absolute. 

Rule made absolute , 
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BOMBAY HIGH COURT. 

FiRbT Civil Aphal No. 256 oi 1918. 
January 6, 1920. 

/'resent:—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Jnetioe Heaton. 

AMBIT KHANDERAO KANGO — 
Diorii*Holder—Appellant 

f ersus 

GOV1ND RAMCHANDRA CHITNIS— 
Judqmint-Dibtor—Rsspondb^t. 

Execution of decree—Instalment decree—Clause 
benefiting judgment-debtor not taken advantage of, 
effect of — Default inpayment of instalment — Waiver. 

Where there is a provision in a decree for the 
benefit of the judgment-debtor and he fails to take 
advantage of the benefit which is provided for him, 
b* loses that benefit and the decree automatically 
becomes a decree of the ordinary type which does 
not offer that benefit, [p. 6G, col. 2 ] 

A decree provided for the payment of a certain 
Bum by way of interest every year, and for the 
payment of the principal on the expiration of twenty- 
five years, but if the interest was not paid in any 
year, then the principal and interest could bo 
recovered at once in one sum For several years 
there was default in the payment of iuterest and 
both parties continued to believe that the original 
decree still subsisted. Eventually the decree-holder 
applied for execution of the decree for principal 
and interest purporting to take advantage of the 
last default in the payment of interost: 

Reid, that the parties must be taken to have 
mutually condoned and wiped out all previous 
defaults and that the legal position was that there 
had been only one default which was the subject- 
matter of the application and that, therefore, the 
decree-holder was entitled to recover the principal 
and one year’s interest [p 67, col. 2 ] 

First appeal from the deoision of the First 
Glass Subordinate Judge at Nasik, ia Dar- 
kbaet No. 264 of 1916. 

Mr. G, S. Rao for Mr. IK. B, Pradhin, for 
Respondents Nos. 1 to 3. 

Mr. J. B. Deshmukh, for Rospondent No. 4. 

JUDGMENT. 

* Maglbod, 0. J.—-In this ease a deoree 
was passed in favour of the plaintiff on 
the 12th February 1894. It directed that 
iafeerest should be recovered at the rate 
of Re. 262*8-0 per annum before the 3 1 st 
of May every year from 1892, and that 
tfea principal amount Rs. 7,001 should 
b* reeovered in twenty five yearj. It 
farther direetsd that if the judgment- 
debtors obstructed the judgment-creditor 
ia attaahfaff the ea^h allowance till hie 
principal was paid or obstructed the 
ja&g me ot-ereditor in getting his in* 
teweat every year till the prioaipal was 

te&l - i- • s w 


paid or obstructed him in any other way 
or if the judgment oerditor did not get 
the interest every year from the judgment- 
debtors, the judgraent-oreditor should reaover 
the whole amount, principal and interest, 
with interest at per sent. by ?ale 

of the mortgaged cash allowapoe, The 
judgment-debtors made default in payment 
of annual instalments of interest. Execution 
was taken out, and it appears that 
Rs. 171 2 6 had been recovered in 1903, 
and Rs. '65 0-3 in 1908. A Darkhast 
was issued in 1909, bnt that was atrnok off 
without anything being paid. Agaio, in 
1914, the deoree having been transferred 
to the Nasik Conrt for execution, a 
Darkhast was issued, but as no money 
was lying in the office of the Mamlatdar 
of Nipbad the Darkhast was dismissed on 
the 17th Jnly 1914. It was pever up 
to that time suggested that the judement- 
oreditor was barred from executing his 
deoree because he had not takan advantage 
of the default olause. The present Darkhast 
was issued in 1916 praying for execution 
for the whole amount, principal and in¬ 
terest. , 

The Darkhast was dismissed by the 

trial Judge on the ground that the 
principal had not become due, that only 
three years’ interest was recoverable, but 
that bad not been olaimed. The Judge 
said that the parties were at liberty to 
open the whole contentions again if the 
judgment oreditor filed a new Darkhast, 
and, if it was filed, in the Court’s opinion 
for a proper amount. The judgment does 
not appear to be consistent, nor does it 
appear whether it proceeded on the earns 
argument as found favour with this Court 
in the cafe of Raichand v. Dhonio 
(l). It doss not seem that the Judge 
was of the opinion that the judgment* 
oreditor was barred entirely from executing 
the decree because he had not taken 
advantage of the default clause. He 
merely said that the principal had not 
baooma due, and it was open to the 
judgment creditor to' execute for the interest 
so far as the law of limitation allowed 

him. 

Now, it is qnite possible that on the 
facta of a particular case the judgment* 

(l) 47 Ind O’aa. 313; 20.Bom, L. R. 773; 42 B. 726. 
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oreditor may be barred, if it is considered 
by the Court that he was barred from 
executing bis deoree because on a default 
being made in the payment of an instalment 
under the decree, be had not executed for 
the whole amount within three years 
under the power given to him by the 
deoree. But I think there may be oases, 
and I think this is one, where the parties 
may agree, either direotly or indireotly, 
that although default has been made in 
the payment of an instalment, still the 
judgment-oreditor would not be bound to 
exeoute for the whole amount within the 
time allowed by the law of limitation. In¬ 
stead of that, it is open to the parties 
to agree that the instalment should be 
taken as having been paid and if future 
default were made execution should issue 
for the instalments from the date of suoh 
default in arrears. Now, this is what 
appears to have been done by the parties 
in this oase. Execution proceedings were 
taken from time to time in order to 
get payment of tbG instalments of interest 
direoted to be paid by the deoree. It 
was never suggested, although defaults 
appear to have been made from the very 
oommenoement, that after three years from 
the date of first default, as no exeoution 
proceedings had been taken for the whole 
amount, the judgment-creditor was absolutely 
barred from exeoutiDg his deoree, and 
np till 1914 the parties proceeded on this 
footing that the judgmeot oreditor was 
executing as far as possible for the in¬ 
stalments, and was not attempting to take 
advantage of the olause which enabled 
him to execute for the whole amount 
and that was argeed to by the judgment’ 
debtor. Clearly, in 1914, it was open to 
him to take the point that execution was 
barred absolutely. Instead of doing that 
he only took the objection that execution 
oould not proceed because there were no 
assets in the Nasik Court which could 
be paid out under the Darkhast. There, 
fore, I think it was open in this case to 
the judgmentoreditor to treat all the 
instalments previous to the last one, before 
the Darkhast of 1*16 was issued, as having 
been paid, and then to oonsider that the 
default in payment of the last instalment 
entitled him to prooeed to exeoute for the 
whole amount, that is to say, the principal 
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amount and the last instalment of interest 
which had not been paid. It wonld then 
be open to the judgment-debtor to say, 

‘ you have agreed in the past io waive 
the default olause, and only to exeoute 
for the instalments until the twenty-five 
years are up when the principal amount 
of Rs. 7,001 becomes due.” But that 
contention ha? not been raised. All that 
I can gather from the previous conduct 
of the parties, is that it was conceded 
that the judgment oredicor should not be 
barred absolutely from executing the deoree 
merely because he had sought to execute 
the deoree for the instalments in arrears. 
It seems to me that it was open to him 
after 1914, when continued default in the 
payment of interest was made, to take 
advantage of the deoree and exeoute for 
that instalment which was in arrears and 
for the principal amount. To that extent 
I should allow the appeal with costs in 
proportion. The oross-objeotions are dismissed 
with costs. 

Heaton, J. — I need not reoapitulate the 
faots which have been stated by my Lord, 
the Chief Justice. I propose to follow in. 
this oase the principle whioh I set out 
in my judgment in the oase of Raichand v. 
Dhondo (1) that where you have, as in this 
deoree, a provision for the benefit of the judg¬ 
ment-debtor, and where the judgment-debtor 
fails to take advantage of the benefit 
whioh is provided for him, then he loses 
that benefit, and the deoree automatically 
becomes a deoree of the ordinary type 
whioh does not offer that benefit. This 
is not a oase of an instalment deoree of the’ 
usual kind. It provides for the payment of 
a oertain sum by way of interest every 
year, and for the payment of the principal 
on the expiration of twenty five years, 
but if the interest is not paid in any 
year then the principal and interest in one 
sum are to be at onoe recovered. So any 
failure to pay interest for one year would 
automatically convert the deoree into one 
under whioh the principal was immediately 
recoverable. Now, in this case, there has 
been year after year for a long series of 
years a failure to pay the interest, and, 
therefore, it is urged that, many years ago, 
the deoree automatically became one of 
the ordinary type. The principal, it^ ia 
urged, was then recoverable and limitation 
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baa by this time made it quite impossible 
to recover it. 

But it does not follow that because the 
deoree holder is entitled to interest every 
year, therefore, he is hound to take 
it. He may be a generous man and he 
may forego it. He may let year after 
year go by without troubling his debtor 
about the interest. That would not auto* 
matioally convert the deoree into a decree 
of the ordinary type. That, however, is 
not what has happened in this case. But 
just as you may have a judgment-creditor 
generously refraining from taking his yearly 
interest, so you may have the judgment* 
creditor and the debtor both agreeing that a 
default shall be condoned, and that the decree 
Bhall oontinue as an instalment deoree or a 
deoree of the kind that we have here. My 
Lord, the Chief Justioe, has pointed out 
oiroumstanoes in this oase whioh enable us 
to arrive at this position. We regard the 
judgment-oreditor and the judgment*debtor 
as having mutually condoned all defaults 
prior to the one whioh is the subjeot of 
the particular Darkhast. In other words, 
we take it that both agreed, as undoubtedly 
they both believed, that the deoree whioh 
still existed between them was the original 
deoree. As I began by saying, I need 
not detail the facts. No doubt both par* 
ties, have totally misunderstood ihe true 
legal effect of the decree between them. 
But, equally undoubtedly, they have both 
treated it as a deoree still subsisting in 
the shape of a deoree whioh requires in* 
terest to be paid for twenty-five years, 
and thereafter the principal. And, although 
their oonduot has been no doubt iofiaenoed 
by mutual misunderstanding of the true 
legal nature of the deoree, yet still we oan 
accept this: that they both believed the 
deoree to be still in foroe between them, 
and 1 think we may also take it that we 
may accept it as establishing a position 
equivalent to what would be the true 
legal position, had they aoted similarly 
with full knowledge of the true nature of 
the deoree. The legal effect is this, that 
there has been in effeot no default at all 
except the one which is the subject of 
the Darkbast. Every previous default is 
Wiped out. You oannot take it that there 
has been a default previously whioh enables 
the judgment creditor to elaim interest for 


tbe previous years, but that this default 
has not bad tbe effeot of automatically con¬ 
verting tbe decree into one of the ordinary 
type. If there has been an uncondoned 
default, then the legal consequences of that 
default must ensue. Therefore, in order 
that the present Darkhast may be acoeded 
to, we must take it that there has been 
no default whatever exoept the one which 
is tbe subject-matter of this Darkbast, and 
although as a matter of fast many previous 
defaults have occurred, they are all to be 
regarded as condoned or wiped out, and 
we are to deal with this deoree as if it had 
been fulfilled in every particular until the 
failure to pay that item of interest whioh 
led to tbe present Darkhast. That being 
so, what the judgment oreditor is entitled 
to is one year's interest and the principal. 
Therefore, I agree to the order proposed 
by my Lord, the Chief Justioe. -< 

Appeal allowed. > 


LAHORE HIGH COURT. 

Second Civil Appeal No. 510 or 1919. 

May 21, 1919. 

Present:— Mr. Justice Bevan-Petman. 

JOHRI— DEFENDANT—Appellant 

versus 

JOWAHRA AND OTKERfl—PLAINTIFFS, 

KARORI and others —Defendants— 

Respondents. 

Appeal , second—Appellate Courts failure of t to decide 
question raised and put in issue, effect of-—Document 
relied on by Appellate Court—Document not tendered 
in evidence and not on record—Error oj law — Con • 
struction of deeds relating to land—Variation between 
measurements and plan. 

i 

Where an Appellate Court fails to consider or 
decide a question which is specifically raised and 
pat in issue, its decision is liable to be set aside 
in second appeal. And where an Appellate Court 
bases its judgment upon a document whioh is not, 
and never was, on the record at the first hearing 
of the case and was neither mentioned nor relied 
on and which has not been proved, admitted, ten* 
dered, or placed on the reoord, it commits an error 
of law. [p. 69, ool l.] 

Where in deed* relating to land there is a variation 
between measurements and plans it is a welt- 
recognised principle of construction that relianoe 
should ordinarily be placed on % tho latter, [p. 66, 
col. 2 .J 
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Second appeal from the dearee of tie 
District Judge, Kama], dated the 2'2r.d 
January 1919, reversing that of the Munsif, 
let Claes, Rohtak, dated the 5tb August 

1918. 

Lala Shamair Ohand, for the Appellants. 

Bakhshi Tek Chand, for the Respondent. 

JUDGMENT.—The findings of the first 
Court were that the plaintiffs had failed 
to piove that the area maiked A on a 
plan was joint property, that in ary oase 
the plaintiffs had aoquieeoed in the building 
and waived their rights, that the wall B 
was not the exolusive property of the plaintiffs 
and that the defendants had not diverted 
a drain. The Court, therefore, refused the 
injunction claimed and dismissed the suit. 
The lower Appellate Court reversed these 
findings in respeot of the ana A. the 
wall B and the drain, but failed to ooneider 
or deoide the questions of aoquiesoenoe 
and waiver which had been specifically 
ra 18 ed and put in issue. It further failed 
to oonsider whether it should, in view of 
the facts that the plaintiffs had raised no 
objection to the construction of the building 
and had slept over their alleged wrongs 
for some years, exeroise its discretional 
powers to grant the relief claimed. But 
it is unnecessary to deal further with these 
failures as the finding of the lower Appellate 
Court in-respeot of the area A must be 
set aside. The finding is ba,ed on two 
ground*; first, the contents of an alleged 
mortgage in the rec .rd of another case 
and, seoond, that the admitted discharge of 
water on to the area A proves that the defend- 
ant did not,- have exolusive ownership of 
it. But it is obvious that the discharge 
of water oan be attributed to an easement 
and the proper inference has not been 

S™- There are more serious objections 
to the first ground. It appears that the 
document relied on is only a copy. It is 
not, and never wap, on the record 
at the first hearing of the oase; it 
was neither mentioned, nor relied on. 

■vi?. defe , ndanfc applied, under Order 
A1IJ, rule 10 of the Code, that the record 
of another case be sent for but the dccu- 
ment was. not proved, admitted, tendered or 
placed on the record. Order AI1I, inlelO 
aspre_8_ely provides as follows “ Nothing 
contained in this rule shall be deemed to 
enable the Court to use in evidence any 



dooument which under the law of evidence 
would be inadmissible in the suit.” The 
judgment in Bibi Putli v Jotcala Devi (1), 
whioh related to a case in whioh the 
record sent for it self related to a case 
between the same partiep, ia'further author¬ 
ity, if any were needed, for holding that, 
under the oircumstanoes, the lower Appellate 
Court erred in law in referring to, or relymg 
od, the alleged oopy of the mortgage. 

But even bad that mortgage deed been 
proved and admitted in evidence, it is dear 
that the lower Appellate Court has drawn 
entirely wrong inferences from it. A glance 
at tbe map atteohed to the dooument and 
formir g part cf it shows that tbe area A 
was included in the mortgage. The area' 
mortgaged excluding the part marked A 
actually measures 172 fquare yardp, but is 
described in tbe deed as * about or estimated 
at* 120 rquare yards. If tbe are**, exclud¬ 
ing A, did, as a matter of fact, amount to 
no more than about 120 square yards, there 
would be force in tbe arguments of the 
lower Appellate Court, but when there is such 
a great varianoe, a matter cf another 27 
square yards is a matter of no importance, 
on tbe other hand, it is a well-recognized 
principle of construction of deeds relating 
to land in oases of variation between measure¬ 
ments and plans that reliance ehoi^ld 
ordinarily be plaoed on the latter. 

Tbe judgment of the lower Appellate 
Court admittedly oancot be maintained 
in respect of tbe findings relating to the 
wall B and the diversion of the drain. 
No evidenoe is referred to and no reasons are 
given. , 

1, therefore, aooept tbe appeal, set aside 
the judgment and deoree of tbe lower 
Appellate Court and bold that the plaintiffs 
have failed to prove that they, are the 
owners of the area A, and I remand the. 
oase to the lower Appellate Court and. 
direofc it to dispose of the remainder of 
tbe appeal in its Conrt aocordiDg to law.. 

I n sy note that if it finds that the wall 
belcngs exclusively to the plaintiffs it shonld 
aDo deoide whether, under tbe circumstances 
of the case, it should grant tbe relief preyed 
and, if eo, (o what extent, cr whether any 
compensation should be paid, or whether 

(I) 16 Jnd. Cos. 468} 126 P. W. R. 4912; 7 P. 

1912 
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the plaintiffs had lost even the right to any 
•ompensation. It follows from this julg 
ment that the rights of the plaintiffs, if 
any, in respect of the drain amounted to 
an easement and the point should be boroe 
in mind when dealing with the question of 
the alleged diversion of the drain. 

The ocsta of this appeal shill b3 paid 
by the respondents. 


Case remanded. 


BOMBAY HIGH COURT. 
Original Oivil Jurisdiction Suits Nos. 3671 

amd 3o72 op 1919. 

June 14, 1920, 

Present: — Justioe SirObiman LalSetalvad, Kt, 
Im 0. 8. No, 3671 op 1919 
KA8TURBHAI MANIBHAI— Plaintipp 

versus 

HIRALAL DAHYABHAI— Dsfrkdant 
In 0. S. No. 36/2 of 1919 
KASTURBHAI MANIBHAl— Plaintipp 

VtT8U8 

S. R. D iVA R— Def4ndant 

Bombay Rent (War Restrictions) Act (If of 191K9. 
$8. 8, 9, 1 2—Landlord and tenant—Forfeiture of lease 
on non-payment of rent—Payment of standard rent 
instead of stipulated rent, whether works forfeiture — 
Waiver— Determination of lease. 


It was provided in a lease that on a breach of 
the covenant to pay the stipulated rent the landlord 
Would have the right to put an end to the lease. 
The tenant failed to pay the stipulated rent bat 
paid the standard rent under section i of the Bom¬ 
bay Kent vWar liesfcriotiona Aot. The landlord 
brought a suit to enforce his right of re-entry on 
the ground that there was a breach of the oovenant 
tbpay the stipulated rent: 

JEMd, (IJ that the right of re-entry on failure to 
pay the stipulated rent was an auxiliary provision 
to seoure the payment of rent [p 7 , col. i.) 

(2 that the legislature having by tho provisions 
Iff the Bombay Rent .War Restrictions) Aot out 
doWn the stipulated rent and enaoted that the 
itoltcterd rent was the only rent that the tenant 
was bound to pay the right of re-entry could be 

3 ade available only for the purpose of semiring 
le payment of standard rent; [p. 71, ooL <5.] 

(8) that the standard rent having been paid, the 
right of re-entry oonld not be enforced. [p-7^, 
ooi. y . . . 

The merfc foot that a landlorl waives his right 
to forfeit a lease oa a breach of the ocvjmut to 


par rent in respect of any particular month or, 
months does not destroy his right to forfeit on 
similar breaches in subjequent nonbhr [p. 70, col. 2.] 

The mere presentation of a plaint in a suit for 
ejectment on the ground of forfeiture of the lease 
is a conclusive declaration of intention to determine 
the lease, [p. 71, col. 1.] 

% 

Messrs. Campbell and M. B. Setalvid, for 
the Plaintiffs. 

The Hon’ble Mr. Strangmat , Advocate- 
General, and Mr. Jinnah, for the Defendants. 

JUDGMENT. 

Setalvad, J. —The plaintiffs, who are 
merchants and mill agents doing extensive 
business, have their office in a building situated 
in Church Gate Street in the city of Bombay, 
whioh building has been acquired by the 
Municipality for the purpose of widening the 
said street and the Municipality have asked 
the plaintiffs to vacate the said building. 
On the correspondence between the plaintiffs 
and the Municipality, the situation appears 
to be that the plaintiffs are in their 

present office on sufferance and are under 

an obligation to vacate on a fortnight’s 
notice from the Municipality. The plaintiffs 
are owners of a building situated at Es¬ 
planade Road in the city of Bombay. A 
portion of the seoond flsorof this building 
in occupied by the defendant in Suit No. 
3671 of 1919 who is an Attorney of this 
Court, for the purposes of his office, and 
the reft of the said fl ior is occupied by 
the defendant in Suit No. 3672 of 1919 

for the purposes of his College of Com¬ 

merce. The defendants have been tenants 
of the plaintiffs for many years. In the 
beginning of the year 191 d the defendants 
who were then paying Rs. 250 each as 
monthly rent, offered to take a lease for 
three years from the beginning of February 
1918 of the portions of the said premises 
oooupied respectively by them for a monthly 
rent of Ri. 400 to be paid by each of 
them and the said offer was aooepted by 
the plaintiffs. Tbe leases were, however, 
not actually exeoated till the 3rd of Jaly 
1918. D iring the interval, tbe Bombay 
Rent (War Restrictions) Aot, IE of 1918, 
same into force on the 10th of April 
1918. The defendants did not pay any 
rent between the date of the agree¬ 
ment to lease and the actual execution of 
the leases. Alhough they bad each offered tg 
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pay Rs. 400 as the moDthly rent and had in¬ 
duced the plaintiffs to agree to give them 
a lease on that footing, they deoided to 
take advantage of the provisions of the 
Rent Aot but kept discreetly quiet from 
February to July and did not manifest their 
intention to do so, beaause they evidently 
apprehended that if the plaintiffs realised 
that the defendants were not going to pay 
the rent agreed upon, they might in some 
way decline to give the defendants the 
leases. But, soon after, the leases were 
executed on the 3rd of July and they 
were seoure in their tenanoy for three 
years, the defendants on the 23rd of 
July 1918 sent to the plaintiffs the amount 
of the rent for February to June 1918 
inolusive saloulated at the rate of Rs. 275 
in each ease, being the standard rent pay¬ 
able under the Rent Aot. The plaintiffs 
received the amounts so sent by the de¬ 
fendants without prejudice to their rights 
and remedies under the respeotive leases. 
After that, for the rent for the months 
of July and August the plaintiffs themselves 
made out bills at the rate of Rs. 275 in 
eaeh sase and on presentation the same 
were paid by the defendants. The plaintiffs, 
by their Attorneys’ letter of 20th September 
191b, informed the defendants that by their 
failure to pay Rs. 400, the rent reserved 
under the leases, they bad oommitted a 
breach of their sovenant to pay the said 
rent and that the plaintiffs had, by virtue 
of the provision in that behalf in the said 
leases, determined the said leases and were, 
therefore, entitled to re enter Upon the 
premises whiob, it was stated, they required 
for their own use and oooupation and 
•ailed upon the defendants to vaoate the 
said premises. Further oorrespondenoe en¬ 
sued between the parties, in wbioh the 
plaintiffs maintained their right to 
determine the leases and the defendants 
denied suoh right. No bills were 
made out and presented by the plaintiffs 
for the rent for the month of September 1918 
but, in the oourse of the oorrespondenoe above 
referred to, the defendants offered rent at the 
rate of Rs. 275 each for September and the 
same was acoepted by the plaintiff’s without 
prejudioe to their rights 6nd contentions 
on the 8th October 1919. Rent for i he months 
of Ootober and November 1919 wascffeied by 
(be defendants at the rate of Rs. 275 bnt the 


plaintiffs deolined to aeoept the same 
saying that they had already determined 
the leases. Oa the 12th of Deaember 1919 
the present suits were filed by the plaint* - 
iffs praying for possession of the premises 
and for damages for wrongful oooupation 
by the defendants. It appears from the 
above facts, which are undisputed, that the 
plaintiffs, by their aot in making out the 
rent bills for the months of July and August 
at the rate of Rs. 275 per month and 
accepting the said rent, waived their right 
to forfeit the leases by reason of non* 
payment of the stipulated rent. But that 
does not preclude them from treating the 
non-payment by the defendants of the rent 
for September at the stipulated rate as a 
breach of the covenant of the lease in that 
behalf as the non-payment of rent at the 
stipulated rate month after month was a 
•ontinuiog breaoh. Their having waived their 
right to forfeit on suoh a breaoh for any par* 
tioular month or months does not destroy 
their right to forfeit on similar breaobei 
in subsequent months. The rent for Sep¬ 
tember at the rate of Rs. 275 was, aB already 
stated, aooepted without prejudioe. The rent 
for Ootober and November tendered by the 
defendants was not aooepted by the plaint¬ 
iffs. In paragraph 5 of the plaint the faots 
about the payment of rent from July to 
September are set out and in paragraph 6 it 
is stated that, by reason of the failure of 
the defendants to pay the stipulated rent, 
the plaintiffs had beoome entitled to re enter. 
Paragraph 10 refers to the plaintiffs’ letter 
of the 2oth September 1919 determining the 
lease and paragraph il says that the lease bad 
beoome forfeited and determined. The 
failure to pay the stipulated rent for Ootober 
and November has not been specifically set 
out in the plaints but suoh failure iB admitted. 
And I thiLk it is open to the plaintiffs to 
rely on such failure to establish their olaim to 
determine the lease aa claimed in paragraph 6 
of the plaints [Penton v. Barnett (1)J. An 
application was made at the bearing by the 
plaintiffs for leave to amend the plaint by 
setting out at the end of paragraph 5 of the- 
plaint the failu e to pay tbe stipulated rent for 
the months of October and November l 19. 1^ 
do not thiLk, m view of the admitted faots of 

m 189S> 1 Q B. 27fi; «7 L. J. Q. B. Uj 77 I». 
T. 646; 46 W. B. 33; 14 T. L. B. 11. 
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tbe ease, it is necessary to amend the plaint. 
Bat if I had considered it necessary I would 
have allowed the amendment. The additional 
faete sotight to be pleaded by tbe proposed 
amendment are admitted and do not some 
ae a surprise on tbe defendants. It was 
eontended that, even if tbe plaintiffs are 
allowed to rely npon the failare by tbe 
defendants to pay tbe stipulated rent for 
October and November 1919, that would not 
avail them as they bad not declared tbeir 
intention to determine tbe lease by reason of 
such failure, but the presentation of tbe 
plaints is, I think, a eonolusive declaration 
of intention to determine the lease [Serjeant 
v. Nash, Field frOo. (2).] 

But the real and substantial question in 
these suits is, whether the payment by each 
of the defendants of Rs. 275, being the 
standard rent under the Rent Act, instead 
of Rs. 400, the stipulated rent, is a breach 
of the covenant in the leases to pay the 
said stipulated rent. Seotion 2 of the Aot 
defines the expression “standard rent,” and 
section 3 enacts that, when the rent of any 
premises has been or is increased above the 
standard rent, the exoess of the rent payable 
over tbe standard rent shall be irrecoverable, 
notwithstanding any agreement to the contrary. 
Seotion 12 enacts that, where any sum has 
been paid on account of rent, being a sum 
irrecoverable as aforesaid, such sum shall, 
under certain restrictions as to time, be 
recoverable by tbe tenant from the landlord 
and may be deducted by the tenant from 
future rent payable by him. It is true that 
the Aot does not make the payment by the 
tenant of tbe stipulated rent, being in exoess of 
tbe standard rent, illegal, and does not purport 
to affect the contract between the parties con¬ 
tained in the lease regarding tbe right of the 
lessor to determine the lease on failure to pay 
the stipulated rent, although a landlord seeking 
possession of the premises on suoh determi¬ 
nation Will, under seotion 9, be not decreed 
possession unless he brings himself within 
the proviso to that seotion. There is nothing 
in the Aot to prevent the tenant from 
paying the stipulated rent and thus prevent 
ing determination of the lease. And, it is 
contended, if he does not choose to do 
■of* he cannot prevent the determination of 

Xs) (1903) 2 K B. 301; 72 L. J. K. B. 630, 89 L. T. 

llBj 19 T. L. R. 610. 


the lease but that he can claim only 
the limited protection that section 9 affords 
to a tenant whose tenancy has expired, and 
that, therefore, if the landlord requires the 
premises reasonably and bona fide for his own 
occupation tbe tenant, who has failed to 
pay the stipulated rent and thereby brought 
about the forfeiture of the lease, must give 
up the premises or avoid the forfeiture by 
complying with the provisions of seotion lit 
of the Transfer of Property Aot by payment 
of the stipulated rent, interest and cost*. 
If this were the correct legal position, it will 
enable the landlord to determine the lease 
for the failure of the tenant to pay the 
excess rent which the Rent Aot makes 
irrecoverable and which the tenant is not 
bound to pay and thus, ultimately, compel the 
tenant to pay the Raid exoess in order to avoid 
forfeiture of the lease by availing himself 
of the provisions of seotion 114 of the Trans¬ 
fer of Property Aot; and it is extremely 
doubtful whether a tenant, under these 
oiroumstanoes, paying the exoe9S rent through 
the intervention of tbe Court oan ‘recover it 
back under seotion 12 of the Rent Aot. This 
would wholly defeat the objeot of the Rent 
Aot. Moreover, it would be open to the 
tenant to pay to the landlord tbe rent stipulat¬ 
ed under the lease and thus fulfil the cove¬ 
nant to pay that rent, and then, under seotion 
12 of the Rent Aot, recover back the excess 
so oaid. If it is open to him to do so, it is 
difficult to say 'bat he commits a breach of 
tbe covenant by paying the standard rent in 
the first instance. The right of re-entry on 
failure to pay the stipulated rent is an 
auxiliary provision to seoure the payment of 
rent \_Howard v Fin*hnwe (3)]. The Legisla¬ 
ture by tbe Rent Aot has out down the 
stipulated rent and enacted that the standard 
rent is the only rent that the tenant is bound 
to pay. When, therefore, the principal 
obligation is thus modified by reducing the 
stipulated rent, it is difficult to hold that the 
auxiliary provision to secure the payment of 
the whole amount of tbe stipulated rent is 
still left unaffected. In ray opinion this 
auxiliary right is, afrer the passing 
of tbe Rent Ait, available only for 
the purpose of securing the payment of tbe 
rent which is payable under the law, vie, 
tbe standard rent, i am fortified in the 

(3) (1896) 2 Ch. 681 at p. 688; 64 L. J Ch. 666; 13 
R. 663; 73 1^. T. 77; 43 \Y. R. 616. 
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view I have taken by the judgment of 
Sorutton, J., in Dwell v. Qrcad (4), where 
that learned Judge held that the right of 
re entry oonpequent on the failure of the 
tenant to pay rent by reason of bis taking 
advantage of the provisions of the Post¬ 
ponement of Payments Act, 1914, was destroy¬ 
ed by the postponement of the due date of 
payment of the rent. 

bven if the plaintiffs’ right to determine 
the leases is held to be unaffeoted, the 
defendants are entitled to be relieved of 
the forfeiture under seotion 114 of the 
Transfer of Property Aot on payment of 
rent, interest and costs, and that they have 
offered to do by their written statement. 
But,in the view I have taken, it is not neoessary 
for them to invoke in their favour the provi¬ 
sions of that seotion. 

1 hat being th6 position, it is not neces¬ 
sary to go into the question whether 
the plaintiffs require the premises bona fide 
for their own oooupation within the meaning 
of the proviso to seotion 9 of the Rent 
Aot. But 1 think there is no doubt on the 
evidenoe that the promises are so required 
by the plaintiffs. I hold that the tenancy 
has not been validly terminated and the 
plaintiffs are not entitled to ejeot the defend¬ 
ants. The result is that the suits must be 
dismissed with costs. 


(4) (1914) 84 L. J. K. 
7; 31 T. L. R. 22. 


Suits dismissed. 

B. 130; 112 L. T. 12* 69 S. J. 
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be,- of family, u-hether binding on others—Necessity and < 
antecedent debt, absence of — Mortgagee, position and 
remedies of— Partition—Intention to separate, proof.of 
— Evidence Act (I of 1&72), s. 3 2—Horoscope, admissi¬ 
bility of, in evidence, 

m * % 

A mortgage of the whole or a share of the joint 
family property of a Mitakshara family by one, 
member of the familv, unless justified by 
legal necessity or by an antecedent debt or 
assented to by the other members of the family 1 
is void and inoperative as against the property) 
hypothecated and gives the mortgagee no rights 
oven against the mortgagor’s undivided share. 
Where, however, the mortgagor’s interest has been 
separated from that of the other members of the' 
family actual partition by metes and bounds not 
being essential for this purpose, or where the share 
has by legal process been attached or sold at the 
instance of the creditor it may become available as 
security for the mortgage-debt. In special circum¬ 
stances. where the property has already passed into 
the hands of the mortgagee, the Court, if satisfied 
that the equities of the case require it, may, in 
its discretion, set aside the alienation upon the? 
terms that the property when restored shall be held 
in separate shares, the share of the mortgagor being 
subject to a lien for the mortgage-debt and interest, 
[p-78, col. 2.] 66 .. •• 

An intention on the part of a mortgagor of family i 
property to separate from the rest of the family 
cannot, however, be inferred from the terms of the 
mortgage bond itself where it purports to hypothe¬ 
cate only the mortgagor's interest in the family . 
property, [p. 7% col. 2.] , 

Statements as to age, made by deceased persons . 
in the circumstances contemplated in section 3 - of 
the Act, are admissible in evidence, [p. 79, col 2.] 

A horoscope, therefore, prepared by a deceased 
person is admissible in evidence, under section 32 of ; 
the Evidence Act, to prove a person’s ago. Ip. 79. 
cols. 1 & 2.] 

Appeal from a deoision of the Subordinate 
Judge of Palamau. 

Me6pre. R. L. Dutt, and B. 0. De, for 
the Appellants. 

Messrs. H. Imam and B, N. Mitter , for • 
the Respondents. 

JUDGMENT. 

Miller, C, J.— These two appeal, arise 
out of two suite numbered 28 and 39 of • 
1916 whioh were tried together before thd 
Subordinate Judge of Palamau. Id tba ■ 
former suit Hara Pershad Sahn and others, 
the representatives in-interest of Dhanukdari 
fcahu deceased, tued Prabhu Dayal Singh f 
and hie brother Amar Dayal Singh, 
members of a joint family governed by 
the Mitakshara Law, to reorver the principal , 
and interest doe on a mortgage bond, , 
executed by Prabbu Dayal Singh alone 
in favour of Dbarckdari on the 17th 
April K09, corresponding to the- 18th 
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Baisakh 1316 F. S. By the terms of the 
bond an 8 annas share ont of 16-annas 
in Tola Semaria, Mauza Narainpur, belong* 
log to the joint family was hypothecated 
to secure a loan of Rs. 3,000 advanced to 
Prabhu Dayal SiDgh, The amount olaimed 
m the suit was Rg. 5,357-8*6 for prinoipal 
and interest after giving oredit for two 
sumB amounting in all to Rg. 2,591 9-3 
due from the plaintiffs in that suit to the 
defendants as Chaudharana or rant of 
Bazar Garhwa of whioh the plaintiffs were 
lessees and the defendants part proprietors. 

In the second Fuifc Aruar Dayal Singh 
and his brother Prabhu Dayal Singh sued 
Har Pershad Sahu and Dost Muhammad 
Sheikh to reeover a sum of Rs. 4,-470 i 2-6, 
made up of Rs. 2,89 7-3 for Chaudharana 
of the said Bazar for the first nine months 
of 1914 and Rs. 1,577 5-3 interest thereon 
at 2 per cent, per month. 

In the former 6uit Amar Dayal alone 
appeared and filed a written statement. 
He raised several pleas in defence. His 
ease, so far as it is material to this appeal, 
is that be was the elder brother and {Carta 
of the family and that his brother Prabhu 
Dayal had no right to mortgage the 
family property or any portion of it 
without his consent, the bond not having 
been ezesoted for any necessity of the 
joint family or to secure an antecedent 
debt. He further alleged that Prabhu 
Dayal was a minor when he executed the 
bond. He also contested the plaintiffs’ 
right in a suit of this nature to treat 
their liability for Chaudharana as extin¬ 
guished by setting off a proportionate 
amount of the defendants’ liability under 
the bond and denied that any permission 
to do so had been given. The plaintiffs 
thereupon petitioned the Court to be allowed 
to amend their olaim by adding therfto 
the eum of Re. 1,295-8, Amar Dayal’s 
proportionate share of the Rs. 2,5yl 

credited for Chaudharana in the plaint. 

The defenoe to the seaond action was 
that the prinoipal Bum of Rs. 2,893 
claimed had been discharged by oertain 
payments made to or on behalf of the 
plaintiffs, «>*'•., Rs. 285 13 deposited at the 
Daltonganj Kbas Mahal offlae’ for dasat 
or repfciro and improvements due from the 
plaintiffs in that suit, Rs. 2,591 due from 
the plaintiffs for interest under the mortgage 


4nd alleged to have been paid to Dhanuk- 
dari, R 3 . 6 paid in oash to the plaintiffs, 
and another item of one gold mohur t amount¬ 
ing in all to more than the principal sum 

olaimed. Tbey denied that any interegt was 
doe or payable. 

The learned Subordinate Judge found 
that the loan was not made for joint- 
family purposes and that Amar Dayal, 
who was the elder brother and Karta of 

the family, did cot consent to the execution 

of the bond and was not bound by it. 
These findings have not been challenged ' 
in this appeal. He further found that, on 
the authority of Sudaburt benhad Suhoo 
v. Foolbash Koer ( ), one member of a joint 
Mitakshara family could not validly mort- 

gage his share of the joint family property. 
He considered, however, that the mortgagees 
in such a oase bad a lien or equitable 
oharge on the 8-annas share mortgaged 
by Prabhu Dayal and were entitled to 
sell the said share in order to realise 
their does. For this finding he relied on 
the authority of Mnkabeer bemad v. Ramyad 
Sirgh (2) and Madho Par hid v. Mehrban 
Singh (3). In estimating the amount due, 
he accepted the plaintiffs’ evidence that * 
an agreement had been come to between the 
parties to set off the Chaudharana against 
the interest due under the mortgage, but, 
for some reason not very dear, allowed 
only Prabl.n Dayal’s share to be set-off 
against the mortgage-debt. 


IUU IAS, 


-- wwio tu i ft*uuu 

Ddyal and bis brother for Chaudharana 
he found that Rs. 285 13 had already 
been paid for their account by the plaintiffs 
for dasan leaving a balance of Rs 2,60? 10 
due to the two brothers half of which 
amounting to Rs. 1,303 13, was payable to 
Prabhu D%yal as his share and this he 
considered as discharged by giving oredit 
for it in the mortgage suit. As, however 
the plaintiffs in that suit had given oredit 
for Rb. 1,511-9 3 in their plaint as originally 
filed, be found that they were entitled to 
roughly. Re, 200 more than the sum claimed 
and assessed the amount of the decree, for 
whioh the plaintiffs should have a oharge on 
Parbbn Dayal’s undivided share at Rs 5 55 ft 
(1) 12 W. R. 1 F.B.):3 B. L. R 81 JB) ’ 

(2l 12 B. L R. 90: 20 W. R. 192. 

(H) 18 0. 167 iP. C )« 17 I. A. 194? 6 Sar. P O J 

6S8; Rafiqu 0 & J ackB°n'g P. C. No. 121, 9 Iud. Dec. 
(N. 8 ) 105, 
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In the second snit, on the same principle, he 
found that Re. 1,303-13 was due to A mar 
Dayal as his share of the Chaudharana 
and awarded him that sum together with 
interest at 12 per sent, per annum, amount¬ 
ing in all to Rs. 1,675. 

From this decision Amar Dayal and 
Prabhu L'ayal Singh have entered appeals 
in each of the suits and contend, as to the 
6rst, that the learned Judge was wrong 
in holding that the mortgagees had an 
equitable lien or oharge on the mortgagor s 
share in the joiut property. They further 
contend that Prabhu Dayal was a minor 
at the date when the mortgage was exe- 
anted. As to the seeond suit they aontend 
that, the share of both the brothers in the 
Ohaudharana'should have been deareed, and 
that the plea of set-off should not have 
been upheld. 

The main question whioh waB argued 
before us was es to tbe legal effeet of 
the mortgage of joint family property exe¬ 
cuted by one member of a joint family 
to eeaure an advanae made for his own 
purposes and nnoonnested with the family 
needs. 

The learned Judge did not 6nd that any 
speoial eiraumstances existed, sueh as were 
relied on in the ease of Mahabeer Pertad v. 
Bamyad Singh (2), creating an equitable 
lien or charge on the mortgaged property, 
npr were the mortgagees in possession of 
the property as in that and other eases 
relied upon by the respondents. 

j It beaomes neaesaary to consider the 
eases relied on, in the light of subsequent 
decisions, to see how far they afford any 
authority for the proposition put forward 
by the respondents that a mortgage made 
by one member of a joint Mitakshara family 
for his own purposes and without the 
oonsent of the other members, where no 
antecedent debt or family necessity exists, 
creates a charge or lien on the mortgagor’s 
undivided interest or gives the mortgagee 
any right to compel a partition in order to 
enforce his security. Mahabeer Ptrsad's 
cose (2), was deoided in the High 
Court at Caloutta in 1873 by Phear 
and Ainslip, JJ., the latter expressing 
a somewhat hesitating assent - to the 
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# 

judgment of his oolleague. In the same 
year, in the oase of Jugdeep Narain 8ingh v. 
Deendyal Lai (4), the same learned Judges 
set aside a sale of joint family property held 
in execution of a decree for money based on a 
mortgage-bond and refused to give the 
mortgagee-purchaser a lien on the property. 
In that oase the father of the-plaintiff, 
with whom he was joint in estate, executed 
a mortgage of a share in the family proper¬ 
ty in favour of the defendant Deendyal,to 
secure ra payment of a loan for whioh no 
family necessity was proved. The mortgagor 
having defaulted, was sued on the band by 
the mortgagee, Deendayal, who obtained a 
money decree for the amount seoured and, 
in execution, put to sale and purchased the 
mortgagor’s interest in other family pro¬ 
perty of the plaintiff and his father not 
oovered by the bond. The plaintiff sued to set 
aside the sale making his father and tbe mort¬ 
gagee purchasers defendants The Court, in 
setting aside the sale, refused to give tbelmort-. 
gagee a oharge or lien on the mortgagor’s 
undivided share, on the ground that there were 
no speoial oiroum«tanoes warranting tbe appli¬ 
cation of the principle applied in Mahabeer 
Peread't case (2). On appeal to tbe Privy 
Council, their Lordships distinguished tbe 
case of a voluntary alienation from an 
attachment and sale of tbe judgment debtor’s 
interest in execution of a decree and, although 
they upheld the right of the plaintiff to set 
aside tbe sale, declared that the execution- 
purchaser acquired the share and interest of 
the mortgagor in tbe property and was 
entitled to take suoh proceedings as he should 
be advised to have that share and interest 
ascertained by partition [530® Deendyal Lai 
v. Jugdeep Narain Singh (5)]. It is important 
to notice that in that case their Lordships did 
not think it right to express any dissent from 
the ruling of the High Court in Sudaburt'i 
cate (1) as to voluntary alienations 
and added, “but, however nioe the distinction 
between tbe rights of a purchaser nnder 
voluntry conveyance and those of a purchaser 
nnder an execution sale may be, it is dear 
that a distinction may, and in some oases 
does, exist between them. It is sufficient 

(4) 12 B. L. R 100s 20 W. R. 174. 

(6) 3 0. 198 (P. C.); 4 I. A. 247; 1 0. L R. 49; 3 
gar. P. C. J. 730; 3 Suth. P. 0. J. 468; 1 Ind. Jur. 604; 
1 Ind. Deo. (n. s.) 716. 
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to instance the seizure and sale of a share 
in a trading partnership at the suit of a 
separate oreditor of one of the partners. 
The partner eoald not himself have sold his 
share so as to introduee a stranger into 
the firm without the oonssnt of his co-partners, 
but the purohaser at the exeaution sale 
acquires the interest sold, with the right 
to have the partnership aooounts taken 
in order to assertain and realise its value. 

"It seems to their Lordships that the 
same principle may and ought to be applied 
to shares in a joint undivided Hindu estate”. 
That deaision does not establish the con- 
tention that a mortgagee, in airoumstanaes 
suah as the present, aoquires any right 
equitable or otherwise against the undivided 
share of hie mortgagor in oases where there 
has been no attaahment and Sale by legal 
processes. 

In Suraj Burnt Koer v. Sheo Pernad Singh 
(6), decided by the Judioial Committee in 
1879, their Lordships drew a distinction 
between the rights of oo-paroeners in a 
Hindu family consisting of a father and his 
sons and those of a like family oonsisting 
of undivided brothers, the sons being affeoted 
by the obligations of Hindu Law to pay 
their father's debts, an obligation whioh 
does not exist in the case of brothers. 
They further laid down the following pro¬ 
positions:-’ 

First: That, where joint ancestral pro¬ 
perty has passed out of a joint family, either 
under a oonveyanae executed by a father in 
consideration of an anteaedent debt, or in 
order to raise money to pay off an anteaedent 
debt, or under a sale in execution of a 
decree for the father’s debt, his sons, by reason 
of their duty to pay their father’s deb‘s, om- 
not recover that property, unless they 9bow 
that the debts were contracted for immoral 
purposes, and that the purchasers had notioe 
that they were so aontraoted; and, secondly, 
that the purchasers at an execution sale, being 
strangers to the suit, if they have not 
notiae that the debts were so aontraoted 
are not bound to make inquiry beyond 
what appears on the face of the proceed¬ 
ings.” 

That also was a ease in whiah the property 

, (6) 6 0 148 at p. 171 (P. 0.\ 0 I. A. 88j 4 Bar. P. 
0. J. J, 8 Suth. P. 0. J. 689s 4 C. L. R. 220; 2 
•Shome L. R. 242, 2 Ind, Dac. (n. ».) 706 . 


had been purchased at an execution-sale in 
pursuance of a dearee obtained against the 
deceased father of the plaintiffs, the purchaser 
in that oase being a stranger to the suit but 
having notioe of the plaintiffs’ objection to 
the sale. Their Lordships held that, the 
property having been attached fortbedebfcs 

of the oo sharer during his lifetime, the sale 
was good for his share but as it appeared on 
the evidence that the debt was one for which 
according to Hindu Law, the other oo sharera 
oould not be made liable, the sale was not 
good for their shares. 

In Madho Parshad v. Mehrban Singh (3) 
whioh oame before the Jndioial Committee 
in 1890, the authorities were again reviewed. 

In that oase Mehrban Singh and his unde 
Zalim Singh were members of a joint family 
under the Mitakshara Law. Zalim, for his 
own benefit without the consent of his 
nephew who was a minor and without legal 
necessity, sold to the defendant Madho 
Parshad by three registered deeds his un- 
divided share in three villages, the joint 
property of the family. Upon his uncle's 
death, whioh occurred shortly afterwards, the 
plaintiff, through his Dext friend, sued Madho 
Parshad for cancellation of the deeds and 
possession of the property by right of 
survivorship. The defendant contended that 
the sale, if set aside, should only be vacated 
on the terms that he should have a lien on 
the interest sold for the return of the 
purchase-money. Lord Watson, in delivering 
the judgment of the Board, said,—“anyone of 
several members of a joint family is entitled 
to require partition of ancestral property and 
hie demand to that effect, if it be not oom- 
plied with, oin be enforced by legal process 
So long as hie interest is indefinite, he is not 
in a position to dispose of it at his own hand 
and for his own purposes, but, as soon as' 
partition is made, he becomes the sole 
owner of hie share, aod has the same 
powers of disposal as if it had been hie 

• I. ... . partition is not 

in all oases essential. An agreement by the 

members of an undivided family to hold 

the joint property individually i n definite 

shares, °r tbs atta.hment of a member's 

undivided share in execution of a decree at 

the instance of his oreditor, will bj regarded 

as sufficient to support the alienation of a 

member’s interest in the estate or a sale 

under the execution/’-the judgment then 
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deals with the earlier oases already referred to 
and points out that in Deendyil's cate (5) 
their Lordships had distinguished the oase3 
of a purchaser by private bargain and at an 
execution sale. Oo the prinoiple laid down 
by Lord Watson the attachment and sale in 
execution, at the intsanoe of the oreditor was 
enfficient to support the alienation presum¬ 
ably on the ground that it was tantamount 
to a separation of the judgment-debtor’s 
interest from that of the other co paroeners. 
The oase of Suraj Buns'. Ko>r v. Sheo Pershad 
Singh (6) did not, in Lord Watson’s opinion, 
•arry the matter any further. Referring to 
Mahabser Persad's case (2) he observes, "it is 
unnecessary to deoide whether, if Zrlim 
Mingh had been still alive, and so entitled to 
resume his undivided share on cancellation 
of the sale-deeds, it would have been possible 
to order partition and to oharge Zilim’s 
divided share with the Rj. 10,000 paid to 
him by the appellant.” The decision is 
clearly no authority for the proposition that 
a mortgage of an undivided share of the 
family property, exeouted by a member of 
a joint family without the oonsent of his 
eo-paroeners and not being to secure an 
antecedent debt or justified by the necessity 
of the family, confers on the mortgagee any 
right to proceed against the property even to 
the extent of the interest of the mortgagor. 

This question arose and was deoided against 
the mortgagee’s contention in the case of 
Narain Prasad v. Sarnam Singh (7). In 
that oase Surnam Singh and two other 
persons, the managing members of different 
joint families, hypothecated their respective 
rights and interests in certain villages with 
out the oonsent of their oo-paroeners to Narain 
Prasad who sued on the mortgage-bond. 
The defendants were Surnam Singh, the sole 
survivor of the mortgagors, and the families 
of all three. Family necessity was not 
proved nor was there any antecedent debt. 
Their Lordships, affirming the decision of the 
Allahabad High Court, declared such a 
mortgage to be void and further decided that 
it gave the mortgagee no rights against the 
Karta’s interests in the joint family property. 
It was argued that the mortgage was not 

(7) -to Ind Cas 284:41 I. A. 16°; W A 50'i : 15 

L. J. 581; 2 P. L. \V. 29; 21 C. W. N. 990; 33 M. 

. 39; 19 Bom. L. R. G1C; 26 C. L J. 97; (1917) M. 

N. 516; 6 L. W. 331 (P. C.). 


void but only voidable, and that on the 
prinoiple laid down in Mahabser Pertad's case 
(2) the mortgagor’s interest should be 
deolared available upon partition as security 
for the bond debt. In delivering the judg¬ 
ment of the Board, Lord Haldane, in referring 
to Mahabter PersaeZ’s oase(2), said.—"on looking 
at the faots, their Lordships agree with the 
observation of Mr. Parik that there was vary 
little, if aoy, evidence of such a representation, 
but that there was such a representation was 
the basis of the judgment, and, unless the 
learned Judges had held that an equity arose 
outof it, their judgment would have amounted 
to thn, that for every mortgage by the head 
of a joint family the property of the j >int 
family could be made available to the extent 
of the interest of the mortgagor. Now, what¬ 
ever may happen when there are speoial 
circumstances such as there were in the oa9e 
referred to, that is not the general law. The 
general law is quite plainly laid down by 
Lord Watson in delivering the judgment of 
this Board in the oase of Madho Parshad v. 
A iehrban Singh (3),”—His Lordship then 
quoted the passage from Lord Watson’s 
judgment in that oase already set out above 
and added,—"Now these are the principles 
which govern this and all other oases of the 
kind, and, aocordingto these principles, there 
oan be no doubt that the present mortgage 
is void. There were no such speoial circum¬ 
stances, as the learned Judges seem to find, 
in the first case above quoted entitling them 
to impose terms upon the plaintiffs, and, 
whether Lord Watson approved that ease or 
not, which is not quite dear, he at all events 
said that it had no application whioh would 
affeot the operation of the principles whioh 
he laid down as above quoted ” 

That deoision was given in 1917 and has 
been followed and referred to with approval 
in two more reoent cases which cams op for 
deoision before their Lirdships B>ard[See 
Anant Ram v. Oolleclor of Eiih (8) and 
Manna Lai v. Karu Singh (9) decided on the 
29th July last yearj. In the former oase 
their Lordships refused to give effect to the 
mortgagee’s contention that, although the 
mortgige-debi wi3 not incurred for family 

(8) 41 Ind. Ca3. 29D ; 40 A. 171; 34 M. L, J. 291; 7 
L. \V. 321; 4 P. L W. 224; 16 A. L. J. 215; 23 M. L. 
T. 228; 2i C. w. w. HV; 27 O. L. J. 361; 20 Bom. L. 
R 624; (191 1 ) M vv N. 443 (P. C.l. 

(9; 53 Ind. C a s. 766; 1 P. L. T. 6 IP. C.), 
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necessity, the mortgagor’s interest in the 
family property ooald be sold in enforcement 
of the mortgage. In the latter they were pre¬ 
pared to set aside a decree of the Calcutta 
High Coart ordering the father’s share of the 
family property to be sold on partition if 
the amount found due were not paid within 
a specified time. This, however, did not be* 
eome neoessary on the facts found 

by their Lordships. That was a case where 

• 

a mortgage was executed by the 
manager of a joint family. The suit was 
brought on a bond against the mortgagor 
and his sons. It was found by the Caloutta 
High Court that the loan for which the pro* 
erty was hypothecated was not justified 
y family neoesBity and that Court dismissed 
the suit as against the two eons but ordered, 
aa against the father, that if tk9 amount due 
were not paid within a specified (ime his 
share of the mortgaged property should be 
liable to be told on partition. Lord Fhilli* 
more, delivering the judgment of the Board 
in that case, said,—"Upon the finding of the 
High Court, this deoree was too favourable 
to the plaintiff and incorrect. The law was 
finally established no doubt since that de- 
oleicn ly this Board in the cate of Narain 
Biasad v. Sarnam Singh( 7), wbioh determined 
tfcat a mortgage of the joint family pro¬ 
perty of a Mitakshara family by its Karta 
(or manager) unless necessity or an antece¬ 
dent debt is proved, is void; the transaction 
itself gives to the mortgagee no rights against 
the Karta’s interest in the joint family pro¬ 
perly.* ” 

Two other easep, whioh may be shortly 
noticed, were oalled to our attention by the 
learned Counsel for the respondents in support 
of hie contention that the mortgagees were 
entitled at least to a deoLration that the 
property should be held in speoi6ed shares 
by the oo paracener with a charge or lien 
bpon Barbhu Dayal’s shares for the 
mortgage debt. Jn the first case, 
Rom Sunder Das v. Barhamdco Narayan 
Th'akur (10), certain members cf a 
joint family executed a mortgage of a share 
in, family property in favour of the appel¬ 
lant- The mortgagors had apparently re- 
lirfsented that tbe property was their 
separate property and that they had power 
w charge it. The mortgagees sued and 

(10) 2 lad, Cas. 0SUj 14 C. W. N. 652. 

** * « “ • ' « 


obtained a deoree and proceeded to bring 
the mortgaged properties to rale. One of 
the respondents who had a joint interest 
in the property thereupon brought a suit 
to. have it declared that the property was 
joint and that the mortgage deed was 
inoperative. The trial Court found that 
the property was joint and that tbe mort¬ 
gage was not legal and that the specific 
shares covered by it could not be sold in 
execution of the deoree but that the mort¬ 
gagees were entitled to sell the right, title 
and interest of the mortgagors. The 
mortgagee appealed from this decision to 
the High Court ar.d oontended that the 
deoree should have been for a declaration 
that tbe shares of the mortgagors should 
be epeoified and that it should be deolared 
that be tad alien on them. The plaintiff, 
respondent in the appeal, did not contend 
that the mortgage gave no rights whatever 
against tbe mortgagor’s share but supported 
the view of the lower Court that tbe 
mortgagor’s interests could be sold in exe- 
outicn of the mortgage-decree. The High 
Court aocepted the appellants’ contention 
and, on tbe ground tfcat the mortgagors 
had represented that they bad power to 
charge the property, held that they were 
bouLd to make good that representation 
by the exercise of suoh proprietary right 
over the properly as they possessed, viz , by 
partition, and ordered that the property 
should be held by tb6 00 -parceners in certain 
proportions and that the shares of the mort- 
gagors should be held by them subject to the 
mortgagee’s lien for tbe amount of the mort- 
gagijdebt, Tfce only question for determination 
in that case was the form of the deoree. The 
right of the mortgagee to relief in one form 
or another was assnmed without argument. 
Tbe assumption upon whioh the judgment is 
based may possibly be justified on the 
ground (bat there wss a special representa- 
tion by the mortgagors. But, in view of 
the deoision in Narain Prasad v. Sarnam Singh 
(7) it can no longer be regarded aa an 
authority for tbe propcsiiicn put forward on 
behalf of the respondents in tfce present 
case. In tfce seoond oase. Ram Sundar 
Das v. Na(huni Sivgh (11), the respond- 
ent.a co-parcener in a Mitakshara family, 

f 0 

' i 11 ) 9 Iud - Cas> 10T4 i 15 0. W. N. 748} 13 C. L. J 

C04. - 
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executed a mortgage in favour of tie ap¬ 
pellant. The latter obtained a deoree and 
proceeded to put it in execution. Another 
member of the family, who was no party to 
the mortgage, then brought a suit fora dec* 
laration that the properties oovered by the 
mortgage belonged to a joint Mitakshara 
family of which be and the mortgagors were 
members and that, consequently, the mort- 
gagors had no authority to execute the 
mortgage in respect to any definite share 
of the property, and prayed that the mort¬ 
gage and the deoree passed thereoD should 
be deolared void and inoperative. The 
Court deolared the mortgage void as against 
the share of the mortgagors but further 
ordered that the properties were to be held 
by the mortgagors and their co-sharer, the 
plaintiff, in certain specified shares and that 
the shares of the mortgagors were to be 
held subject to tbe lien of the mortgagee 
for the 6um advanced and interest. The 
mortgagee then prayed for sale of the 
specific shares of the mortgagors in execu¬ 
tion of tbe deoree originally obtained by him. 
Objection was taken tbat the deoree was in¬ 
capable of execution on the ground that 
it had been invalidated by the subsequent 
deoree of the High Court and that the only 
remedy of the deoree-bolder was to institute 
a fresh suit to enforce the lien deolared by 
the deoree of the High Court. The Sub¬ 
ordinate Judge upheld the objection and the 
mortgagee-decree holder appealed. It was 
held by the High Court that the mortgagee 
could bring the shares to sale in execution 
of his deoree and that it was not incumbent 
upon him to institute a separate suit to 
enforce the lien. It does not appear from 
the judgment that aDy objection was taken 
to tbe mortgagee’s right to a declaration 
for a lien and the only question for deoision 
was whether that lien oould be enforoed by 
sale of the mortgagors’ share in the execu¬ 
tion proceedings then pending or whether 
it was neoessary for him to bring a fresh 
suit. Although in this case also it was 
assumed that the mortgagee was entitled to 
a lien on the mortgagors’ share the question 
was not direotly in conflict. If and in so 
far as it is at variance with the decision 
in Narain Prasad v, Sarnam 8ingh (7)it cannot 
be regarded as an authority for the respond¬ 
ents’ contention. 

The result of the authorities appears to 


me to be that a mortgage of the whole or 
a share of the joint family property of a 
Mitakshara family, unless justified by legal 
necessity or by an antecedent debt or 
assented to by the other members of the 
family, is void and inoperative as against 
the property hypothecated and gives the 
mortgagee no rights even auainst the 

mortgagors’ undivided share. Where, how¬ 

ever, the mortgagors’ interest has been 
separated from tbat of tbe other members 
of the family, actual partition by metes 
and bounds not being essential for this 

purpose, or where the share has by legal 

process been attached or sold at the 
instance of tbe creditor, it may become 
available as security for tbe mortgage debt. 
In special circumstances, where the property 
has already passed into the hands of the 
mortgagee, the Court, if satisfied that the 
equities of the oase require it, may in its 
discretion set aside tbe alienation upon 
the terms that the property when restored 
shall be held in separate shares, the 
share of tbe mortgagor being subject to a 
lien for the mortgage-debt and interest. 

In the facts of the present oase, the 
principle laid down in Narain Prasad v. • 
Sarnam Singh (7) appears to be applicable. 
The suit is one to enforce a mortgage 
against the joint family property the 
mortgagors being in possession. No equi¬ 
ties oan arise as in a oase where tbe 
property has been sold in execution of the 
deoree or has otherwise passed into the 
hands of the mortgagees. 

It was contended, however, that an in-, 
tention on the part of the mortgagor to 
separate from the rest of the family should 
be inferred from the terms of tbe mortgage- 
bond itself, wbioh purports to hypohteoate 
only the mortgagor’s interest, that is an 
8-annas share out of the whole property, 

I am unable to aocept this view. In more 
than one of the oases already mentioned 
the mortgagor purported to charge his own 
share and interest only and nowhere was 
it held that this was any evidenoe of 
partition and the evidenoe of the plaintiffs 
themselves in the present oase Bhows that 
the two brothers were living in commen- 
sality and joint in estate at the date 
when the suit was instituted. 

One other point which, in view of the 
conclusion already arrived at, it ie perhaps 
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not necessary to determine bat whioh was 
argued before ns may be mentioned. The 
appellants oontended that at the date when 
the bond was exeouted Prabhn Dayal Singh 
was a minor. The evidenoe given on 
behalf of the respondents showed that he 
was abont 30 years of age in April 1917, 
He would, therefore, be abont 22 in April 
1909 when the bond was executed. Accord* 
ing to Amar Dayal's evidenoe, his brother 
was 25 or 26 in April 1917 when his 
evidenoe was given, whioh would make 
him just over or just under le years at 
the date of the mortgage. His 6videnoe 
on this point in cross examination was 
oertainly very unsatisfactory and on some 
of his answers bis brother would appear 
to have been well over 18 years of age 
at the date when the mortgage was 
exesuted. The leaned Jndge was dis- 
satisfied with his evidenoe and refused to 
accept it and found that there was no 
satisfactory evidence that Prabbu Dayal, 
was a minor when he exeouted the bond. 
A borosoope, however, of Parbhu Dayal 
purporting to be made by one Ram Nandan 
Ham, who was dead, was tendered in 
evidenoe and proved by his Bon to be 
in his father's handwriting. If this can 
be accepted as conclusive, Parbhu Dayal 
was born in Sraban 1948 Sambat, and 
would, therefore, be just under 13 years 
of age when the bond was executed The 
learned Subordinate Judge rejected the 
horosoope as not being admissible in evidence 
to prove the date of Prabhu Dayal’* birth. 
Section 32 of the Evidenoe Aot was 
relied on for the contention that the 
horosoope was admissible. Under that 
section written statements made by dead 
persons are admissible in certain oases, 
one of the oases being when the state* 
ment. relates to the existence of any 
relationship by blood, marriage or adoption 
between persons as to whose relationship 
by blood, marriage or adoption the person 
making the statement has special means 
of knowledge and when the statement was 
made before the question in dispute was 
raised”. Such statements are also ad¬ 
missible when they relate to the existence 
of any like relationship and are contained 
in any Will or deed relating to the 
affairs of the family to which the 
dntased person belonged or in any family 


pedigree or upon any tomb-stone, family 
portrait or any thing on whioh suoh state¬ 
ments are usually made. The question 
to be decided in the present case would 
hardly appear to be one of relationship 
by blood, marriage or adoption. There 
is no dispute as to the relationship between 
any of the parties and, but for the 
illustration (1) appended to the section, 1 
should have taken the view that the 
horosoope is not admissible for the purpose 
for whioh it was tendered. I am constrained 
to hold that the dooument is admissible, 
however, by reason of the illustration. 
The question was also considered by Ooxe 
and Beaohcroft, JJ,, in Monindra Mohan Boy 
v. Ram Krishna (12), where earlier authorities 
were reviewed and it was decided that 
statements as to age made by deceased 
persons in the oiicumstanoes contem¬ 
plated in the section were admissible. 
The horosoope, however, is merely evideooe- 
and is not conclusive and in face of the 
other ooLiflioting evidence in the case X 
should have been inclined to remand the 
oase for further consideration on this point 
had snoh a course been necessary. 

It follows, however, from the conclusion 
arrived at on the other point in the oase 
that the plaintiffs are not entitled to any 
charge or lien upon the mortgaged pro* 
perty. It was not oontended that they, 
were entitled to a personal decree against - 
the defendant SSo. 1. Prabbu Dayal, the 
suit having been brought more than 6 
years after the due date of the mortgage. 
In the result, I would set aside the deoree 
of the Subordinate Judge and dismiss Suit 
No. 38 of 1916 with costs against the 
respondents here and in the Court below. 

With regard to the appeal in Bait No. 
39 of 1916; it appears that a sum 
of Rs. 2,893*7-3 was due from the defend¬ 
ants in that suit for Chaudharana for the 
year 1914. At that time Prabhu Dayal 
was under a personal obligation to pay 
interest by the terms of the bond whioh 
then amounted to over Rs. 3,000. The 
evidenoe of Hara Pershad, the first defendant 
in the suit, is to the effect that the two 
brothers directed him to retain Rs. 2 591 
and some odd annas of the Chaudharana 
against the mortgage-money and that, under 

(13) 28 Iu4. Oai, 596; 21C. L. J. 621. 


80 INDIAN OASES. [1920 


CHIDAMBARAM EBETTY V. KAR0TH4N CBETTT, 

their orders,this amount,aotually R 3 2,591 9-3 
as appears from the plaint in the mort¬ 
gage Boit, was set off against the mortgage- 
money, and that a farther sam of Rs. 16 
was paid. It was farther not disputed that 
Rs. 285-13 0 were paid for dasan for the 
lessors’ aooount and ooald properly be de* 
duoted from the rent. These sams together 
amount to the sum claimed for Chaudbarana. 
If this evidence is believed, the whole 
Cbandharana was settled in account between 
the parties and nothing remains due. 
There was no reason why Amar Dayal, who 
was the Karta of the family, as well as 
his brother should not agree to discharge 
the debt of one of them in this manner out 
of their joint family funds. Prabhu Dryal 
did not give evidenoe. His brother Amar 
Dayal. it is trae, denied that he authorised 
Hara Pershad to set off the Chaudharana 
against the mortgage money. The learned 
Judge said he believed Hara Pershad but be 
only allowed him to set-off Prabhu Dayal’s 
share of the Chaudharana against »he mort¬ 
gage-debt, and entered judgment for the re¬ 
maining half. Why he gave effec' totbe 
agreement to the extent of the half share of 
Prabhu Dayal only is not very olear. On his 
finding, it would seem that he ought to have 
dismissed the suit. There is, however, no 
appeal from the deoree by the defendants. 

I can see no reason for d abelieving the 
story of Harprasid. It is also significant 
in this connection that no attempt was 
made to exact payment of the Chaudharana 
for the year 1914 until the 14th Saptembsr 
1916 when the plaint was filed, that is 2 
days after the mortgage suit was instituted. 
Accepting, as I do, the story of Hara Pershad, 

I oan see no reason why the plaintiffs 
should not be bound by the agreement 
come to that the liability for the Chaudharana 
should be discharged by setting it off 
against the interest due at that time under ' 
the mortgage. I would dismiss the appeal * 
with oosts. 

MoLLicKi J.—1 agree. 

Appeal in F. A. No. 122 oj 1917 allowed ; • 
Appeal in F. A. ^o. 26 of 1918 dismissed. J 
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MADRAS HIGH COURT. 

Civil Appeal No. 325 op 1918. 
Deoember 18, 1919. 

Frctcnl :— Sir John Wallis, Kt., Chief Jnstioe, 
and Mr. Justice Sadasiva Aiyar. 

K A. C. C. T. CHIDAMBARAM 

C HETTY AND OTHERS —DEFENDANTS 

Nos. 2 to 5 —Appellants 

versus 

V. R K. R. KARUTHAN CHBTTY 

AND anoihsk—Plaint pps — Respondents. 

Contract Act (IX of 187 2), s 26’— Partnership- 
Sub-partner, position amt rights of—Agreement or settle - 
meat, between partners after winding-up, whether 
binding on sub-partners~Finding that party is 
sub-partner—Appeal-Parties not objecting to finding 
—Appellate Court deciding that sub-partner is not 
necessary party — Bes judicata— Civil Procedure Code 
{Act Vof IPOS;, s, 11. 

Per Wallis, C. J.— Section 2S3 of the Indian Con¬ 
tract Act deals with the continuing authority of the 
former partners to bind one another after dissolution 
and has no application to a settlement between the 
partners after dissolution which is binding on them by 
virtue of their agreement and not by virtue of this 
section and whether or not it is binding on the sab- 
partner of one of them. A sub-partuershould ordinarily 
ac.-cpt the accounts of profits agreed upon between the 
partners, but he is entitled to accounts after winding* 
up and arrangements between the principal partners 
aftor dissolution cannot bo enforced against the sub¬ 
partner Section 32 of tho English Partnership Act 
should be applied in determining the rights aqd obli¬ 
gations of sub-partners in India [p 81, cols. 1 & 2/] 

Per Sadasiva Aiyar, J —The law in India is the 
same as in England, that sub-partners must ordinarily 
accept tho accounts taken between tho partners, but 
have not the right and are not subjeot to any duty 
to take part in the proceedings in which the accounts 
are taken Tho assignee of a share whether com¬ 
pleted or only by way of mortgage from one of 
two partners cannot claim to interfere with the 
business so long as it is a going concern. The 
assignor stands iu tho position of agont or trnstee 
for the assignee and any settlement of accounts 
made by him prior to dissolntion and up to the date 
of: dissolution is binding in the same manner on the 
assignee as on the assignor But, just as and to the 
extent that the assignor can surcharge and falsify 
on the ground of mistake or fraud in the settlement, 
tho assignee may also do so After dissolution also 
a fair settlement by the partners would be binding 
on their- assignees, but not so a fraudulent or collusive 
settlement, [p. 81, cols I .V 2.] 

Where a Court has recorded a finding that a certain 
party defendant before it is a sub-partner and the 
Appellate Court, before which no objection is taken 
to the finding, dismisses the suit on the ground that* 
assuming him to be a sub-partner, he is not a neoes* 
sary party, the Gnding is not res judicata in a sub* 
sequent suit. [p. 84, col. 1.] 

Appeal agaiDst the deoree of the Oonrt of 
the Temporary Subordinate Judge, Sivaganga, 
in Original Suit No, 69 of 1916. 
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Messrs. T. Rangachariar, T. Narasimha 
Aiyangar and N. S, Rangasaurtni Aiyangar, for 
the Appellants. 

Messrs. K. Sriniiasa Aiyangar , 0, S. Ven - 
eatachariar and V. K, Srinivasa Aiyangar, for 
the Respondents. 

JUDGMENT. 

Wallis, 0. J.—I agree with the order pro¬ 
posed by my learned brother, whose judgment 
I have had the advantage of reading. I 
agree with him that there is nc res mdtcata 
in this oaseon any view, and it is, therefore, 
nnneeeasary for me to oonsider whether the 
dootrine of res judicata has any application 
to the oase seeing that the former suit was 
dismissed aa against the sub partners on 
the ground that, assuming them to be such, 
they were not proper parties to that suit; 
as regards the question whether the settle¬ 
ment, Exhibit 3, made between the plaintiff 
and his partner C V. C. T. of the dissolu¬ 
tion of the partnership is binding on the 
present defendants as his sub-partners, as¬ 
suming them to be snob, I am of opinion 
that it is not. Section 263 of the Contraot 
Aot, the language of which clearly resembles 
that of section 38 of the Partnership Aot, 
1890, no doubt provides that the rights and 
obligations of the partners continue in all 
things necessary for the winding up of the 
partnership. That section deals, in my opinion, 
with the continuing authority of the former 
partnership to bind one another after dis¬ 
solution and has no application to a settle¬ 
ment between the partners after dissolution 
wbioh is binding on them by virtue of 
their agreement and not by virtue of this 
section, and whether or not it is binding on 
the sub partner of one of them. The ques¬ 
tion-whether such a settlement is binding 
on the sub-partner against the principal 
partner gives rise to different considerations. 
The Indian Contraot Aot, 1872, does not 
deal specifically with the oase of sub-partners 
except in so far as by section 263 it prohibits 
the introduction of a new partner into a 
firm without the consent of all the partners 
and, in my opinion, it is dealt with by 
section 31 of the English Partnership Aot, 
1890. I can see no reason why the rules 
laid down by the Legislature in that Act, 
wbioh wRs drafted with great care and with 
t)}e assistance of eminent lawyers, should not 
Vi .RPPliid in this country where our Con¬ 
tract Aot is silent, especially when they 
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appear to merely give effect to the earlier 
decisions, 1 oan find nothing in the Contraot 
Act to warrant us in adopting a different 
rule. Under section 31 an assignee from a 
partner, which term includes a sub-partner, 
oannot interfere in any way in the manage¬ 
ment of the business and must accept the 
account of profits agreed to by partners. 
Otherwise, a new partner would, in effect, be 
introduced into the business by one partner 
without the oonsent of the other partners 
and the continuance of the partnership 
would be endangered. If any one ohooses 
to take an assignment of a share in a 
partnership, he must aooept it subjeot to the 
restrictions which are necessary for the 
oartying on of the partnership business, one 
of which is that he must aooept the accounts 
of pro6ts agreed upon bstween the partners. 
The sameoonsiderations do not apply after 
the dissolution of the partnership and there 
are not the same difficulties in the way of 
allowing the sub-partner to enforoe his full 
rights against the assigning partner, and, 
accordingly, seotion 31 entitles him, for the 
purpose of ascertaining his share, to an 
account as from the date of dissolution. As 
held by Vaughan Williams, L. J ; in Watts v. 
Driscoll (1), an assignee would be entitled to 
such an account independently of seotion 31 
which only affirm bis right to it. As pointed 
out by Rigby, L. J., in the same oase, there 
would be no equity in enforcing on the assig¬ 
nee of one partner a bargain entered into be¬ 
tween the partners after dissolution which 
might involve gross injustice to the assignee 
and might have been entered into for that very 
purpose. My experience of partnership suits 
leads me to the opinion that the rule is at least 
as necessary in this country as in England 
and that the opposite rule would operate 
as a strong inducement to commit fraud, and 
would frequently result in very questionable 
settlements, each as that in the present case, 
being entered into between the partners to 
the prejudice of the sub-partners. I am, 
therefore, of opinion that the sub partner is 
entitled to an account under the rule embodied 
in seotion 31 as interpreted in Whstham v, 
Davey (2), Watts v. Driscoll (l) and Bonninv. 

Neame f 3), What I mean is that, in the absenoe 

(IJ 11.901) 1 Ch. D. 294 at p. 3II; 70 L J. Ch. 157- 
84 L. T. 97; 49 W. It. 14B; 17 T. L. R 101. 

.2- (1885) 30 Ch. D. 674 at p. 58'J; 53 L. T. 501: 33 
W It. 925. 

(3) (1910) 1 Ch D.732; 79 L. J. Ch. 388; 102 L. T, 70S. 
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of ary fettlement between the partners before 
dissolution, wbioh of oooree would be binding 
on the sub-partner, tbe sub-partner after the 
dissolution is entitled to have an aoooant taken 
to aeoertain the share of the partners under 
whom he olaims, as in Whetham v. Davey 
(2), as, without suoh an aooonnt, it would be 
impossible to say what he was entitled to. 

Sadasiva Aiyar, J.—The defendants Nos 2 
to bare the appellants. The 4th defendant 
is the son, and the 5th defendant is the 
grandson, of the 1st defendant who died 
after suit. Of the five plaintiffs, the plaintiffs 
Nos. 2 to 5 are the undivided sons of the 
1 st plaintiff. 1 shall speak shortly of the 
1 st plaintiff as the plaintiff hereinafter. 

The suit was biougbt for the recovery of 
tbe contribution from the defendants in the 
following oiroumstances:— 

(1) The plaintiff and one C V C T 
CbidamWara Chatty (hereinafter .ailed 
t/. V. C. 1.) oarried on money-lending 
business as partners, the business being 
conducted at Paungde, in Lower Burma, the 
plaintiff s share being 10/it> and C. V. C T’a 
share being 6/i6, 

(2) Out of the plaintiff’s 10 shares he 
assigned three shares, one to eaoh of the 
defendants Nos. 1,2 and 3 as his sub partners 
for consideration. (The defendants Nos. 1 
and 2 denie i that they were sub-partners 
but the 3rd defendant admitted that he pur- 
chased one share from 1st defendant.) 

. The business in Lower Burma ended 
in a loss and the plaintiffs instituted Original 
Suit No. 2y3 of 19 2 against C. V. C T 
(and his sons) and also against the present 
defendants Nos. 1 to 3 (defendants Nos. 8 
to 10 in that suit) for dissolving the firm 
and for obtaining the usual appurtenant 

reliefs. Tbe Ramnad Sub-Court passed a 

preliminary deoree dissolving the firm f™ 

2 °tb February 19i4 (tbe date of that 

deoree) aed dire.tirg tbe takieg 0 f a.ooame 

after it gave the finding that the me ,e„t 

defendants Noe. 1 to 3 were the plaintiff”* 

eab partneie ea.h for one share as alleged by 
the plaintiff. ° 

r ( v\?V th jDl J 1914 the plainti ff and 
C ’ V ’ V* Cl’ * 8 . reed Dpon a statement of 
accounts filed in the Ramnad Sub-Court 

according to which statement nearly 

he. 2.54.0C0 was agreed to be tbe total loss 

incurred by tbe firm. That Court in its 

final decree, passed on 15th July lyi^ held 




each of the present defendants Nos. 1,2 and 3 
liable to pay Rs. 15 872-8-0 to the plaintiff 
(their principal partner) for their respective 
J/16th shares. The total sum payable by all the 
three was thus 47 thousand and odd rupees: 

(5) Meanwhile, the present defendants 
Nos. 1 to 3 (then defendants Nos. 8 to 10) 
bad filed Appeal Suit No. 97 of 1914 against 
the preliminary deoree of the Sub-Court of 
Ramnad and they afterwards filed three 
separate appeals against the final deoree. The 
principal grounds in these appeals were,— 
(a) There is no evidence that tbe 8th 
aDd 9th defendants (the present Nos. I and 
2 defendauts) are snb-partDers. (6) The 
lower Court ought to have dismissed tbe 
suit against the defendants Nos. 8, 9 and 
10 if they were only sub partners and as soon 
it was fonnd that the plaintiff’s oase that 
they were principal partners was not made 
out. (These two grounds are tbe principal 
grounds of attack against the preliminary 
decree), (c) Tbe statement of accounts, 
Exhibit III, filed by tbe plaintiff and O. V. 

xt' n 18 evidenoe against the defendants' 
Nos. 8 to 1C. The plaintiff and C, V C T 

acted oollusively and frandnlently in aooept-" 
mg eaoh other’s statements on 15th July 
1^14 and the defendants Nos. 8 to iO had 

opportunity to objeot to 
Exhibit 111. (This was tbe principal ground of 
attaok against the final deoree.) ' 7 

(6) The High Coart allowed the appeals of 
the present defendants Nos. 1 to 3 by the judg, 
ment in Execution Appeal No. 4, dated A4ch 
April 19iu t. Old field and Baaasiva Aiyar, JJ.) 

A shall extraot the material passages in the 
judgment pronounced by Oldfield, J., and 
oonourred in by tbe ocber learned Judge. 

“The preliminary deoree passed deoided 
that they (the defendauts Nos. 8 to 10) 
were sub-partners and so far no objection 
has been taken * • The argument 

for the 8th to luth defendants is, shortly, that 
having do rights or liabilities in connection 
with the firm or any of its members except the 
1st plaintiff, they have no oonoern with the 
taking of tbe aoocuuts between its members 
and oannot be bound by it and they should 
thereiore, have been aibmieeed from the tftut 
as soon as the decision against their position 
as partners was reached.* * • 

it is urged ( contra) that tbe 8th to JO.h 

defendants were either necessary or prop** 
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parties beoanee, multiplication of proceedings 
would be avoided if the plaintiff’s rights or 
liabilities in the partnership were determined 
onee for all in a manner which would be 
binding on the tth to 10th defendants as well 
as C. V. 0. T. since, whether or no the 8th to 
10 th defendants were direotly liable for 
any proportion of the partnership liabilities. 
Suoh determination woald be neoessary in the 
adjustment between them and the 1st plaint¬ 
iff. This is not, in my opinion, sustain¬ 
able. There is nothing regarding the 
relations between the sub-partners and part¬ 
ners in the Indian Contract Act. Section 31, 
however, of the English Partnership Act 
provides that the assignee of a share in a 
partnership is entitled "only to reoeive the 
share of the protits to which the assigning 
partner would otherwise be entitled and 
the assignee must aooept the account of 
prohts agreed to by the partners.” The 
assignee is "in case of a dissolution of the 
partnership entitled to receive the share 
of the partnership assets to which the assign¬ 
ing partner is entitled as between himself 
and the other partners and for the purpose 
of ascertaining that share to an account as 
from the date of the dissolution.” And this 
may be taken as the law in India since it is 
well supported by authority.* * * * " The result 
is that sub-partners must ordinarily accept the 
acoount taken between the partners, but have 
not the right and are not subject to any duty 
to take part in the proceedings in which it 
is taken.” 

For these reasons the learned Judge 
decided that the defendants Nos. 8 to 10 were 
neither neoessary nor proper parties to 
Original Suit No. 293 of 1912, allowed the 
appeals and dismissed the plaintiff’s suit so 
far as the defendants Nos. fc to 10 were 
concerned. The result was that the direc¬ 
tion in the final decree that each of these 
three defendants should pay Rs, 15,830 and 
odd to the plaintiff was also set aside. Tne 
Judgment wap, as I said before, pro¬ 
nounced on 14-h April 1916. The present 
suit was brought on 21st July 1916 for 
recovery of the total of the three items of 
Rs. 15,8.,0 and odd or Rs. 47,617 6 9 with 
compound interest with sis months' rests 
from 20th February 1914, jointly and 
severally from the defendants. 

The principal issues framed in this suit 
ire the Uaues Nos. 1, 2, 4,5, 7 and 8 which 



are as follows:— 

(1) Whether defendants Nos. 1 and 2 
were sub-partners of 19 t plaintiff in the Y. R. 
K R. firm mentioned in the plaint? 

(2) Whether defendants Nos. 1 and 2 
are precluded from raising the plea that they 
are sub partners by reason of the deoision in 
Original Suit No. 293 of lyi2 on the file of 
the Ramnad Sub-Court and Appeal Suit 
Nu. 197 of 1914 on the file of the High Court 
of Madras? 

(4) Whether the statement of aooounts 
showing the losses is fraudulent and col¬ 
lusive? 

(5) What are the aooounts to be taken 
and, from what date are they to be takeD? 

(7) Whether plaintiffs are entitled to a 
joint decree against all the defendants? 

(8) Whether plaintiffs are entitled to any, 
and, if so, wbat interest? 

The compound interest claimed with sir 
months’ rests was disallowed by the lower 
Court on the 8th issue and simple interest 
at 6 per cent, was allowed from the date of 
the preliminary decree, that is. 20th Febru¬ 
ary 1914, in the former suit of 1912. On the 
1st and 2nd issues the lower Court held 
that the question whether the defendants 
Nos. 1 and 2 were sub-partners of the plaint¬ 
iff was res julicata against the contention 
that they were not such sub-partners by the 
decision in the former suit though that suit 
was dismissed by the High Court as against 
them. The 3rd defendant had admitted 
even in the former suit that he was sub- 
partner for I/loth share. On the 3rd, 4th and 
5th issues the lower Court held that the com¬ 
mon statement, Exhibit III, filed in the for¬ 
mer suit by the plaintiff and C.V.C T was not 
shown to be fraudulent or collusive, that that 
statement was binding upon the defendants 
Nos. 1 to 3 and that tha defendants are, 
therefore, liable to contribute towards the 
losses of the firm as found in the final decree 
intbatsuir. and also to oontribate towards 
the subsequent payments foand to have been 
made by the plaintiffs to partnership credi¬ 
tors. On the 7th issue, the Sub-Judge held 
that the plaintiff was entitled only to a 
separate decree against each of the defeudauts 
Nos. I to 3 for Rs 15,000 and odd, and interest 
and not a joint deoree for Rs. 47,0 j 0 and 
interest as claimed in the plaint. 

The questions we have to consider in this 
appeal are (1) whether the defendants Nos. \ 
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and 2 were sub-partners of the plaintiff and 
whether the lower Court was right in holding 
that the question was res judicata by the 
decision in the previous suit of 1912; (2) 
whether the defendants are bound by the 
statement of aooountp, Exhibit II f, agreed 
upon between the principal partners, the 
plaintiff and C. V, C T,, and 6led by them on 
the 14th July 1.14, or are they entitled to 
have the aooounts of the partnership re-taken 
as regards the assets and liabilities as they 
stood on the date of dissolution, namely, 
20th February 1914. 

As regards the 6rst point, it seems to me 
difficult to hold that the judgment (Exhibit 
A4) of this Court in the appeal in the former 
suit intended to deoide finally that the 
defendants Nos. 1 and 2 were sub-partners of 
plaintiff. It only recited that no objection 
wa9 taken before the learned Judges to the 
decision of the lower Court that they were 
sub-partners and then it proceeded to decide 
the appeal on the footing that they were 
sub partners and then held finally that they 
were neither necessary nor proper parties on 
that footing. I am myself inclined to take 
a very liberal view so as to extend the bar 
of re8 judicata as far as possible. [See Rama 
Krishna Naiitu v. Krishnaswomi Naidu (4».l 
But I do not think that the intention of the 
parties, or of this Court, to obtain or give a 
final deoision cu that question when it was 
before the High Court on appeal in the former 
suit is so dearly made out as to enable 
me to hold that, notwithstanding that it 
was unnecessary to decide that question for 
the disposal of the appeal, this Court did 
so deoide it in a final manner and that 
deoision ip, therefore, res judicata . The 
case has, therefore, to go back for a fresh 
deoision on the merits after taking evidence 
on this question. 

The remaining point for deoision is, whether 
the statement, Exhibit III, 61eil by the 
plaintiff ard C. V. C. T. in the former suit, 
is binding on the defendants. On this 
question, learned arguments, oiting English 
decisions mainly based on clause (2) of 
section 31 of the English Partnership Aot, 
were addressed tons and I think that the law 

governing partnership transactions is laid down 

with sufficient dearness in the Indian Con¬ 
ti) 62 Iud. Cas. ? 36 M. L. J. 641 ; (1919) M W N 
7; 25 M. L. T. 88; 9 W. 180. * 


traot Aot it*elf. The assignee of a share 
(whether completed or only by way of mort¬ 
gage) from one of two partners not having 
any privity of contract with the other partner, 
can, of course, not olaim to interfere with the 
business so long as it is a going oonoern. 
The assignor stands in the position of a 
trustee or agent for the assignee and any 
settlement of a3counts made by him prior 
to dissolution, and up tc the date of dissolu- 
tion, is binding in the same manner on the 
assignee as on the assignor. But just as and 
to the extent that the assignor can surcharge 
and falsify on the ground of mistake or fraud 
in the settlement, the assignse may also 
do so. After dissolution, according to 
section 263 of the Contract Aot, the rights 
and obligations of the partners continue 
in all things neoessary for the winling-up 
of the business of the partnership. If, for the 
purpose of enoh winding-up, the assignor 
settles aooounts with his partner in a 
proper manoer, it seems to me, on principle, 
that snob settlement should be binding on 
the assignee, just as and to the extent that it 
is binding on the assignor subject, of course, to 
the right to surcharge and falsify for proper 
oauees shown. Any fraudulent or oollusive 
settlement of aooounts made by the assignor 
ip, of course, not binding on the assignee. 
If theie are English decisions which imply 
that a settlement made by the assignor 
after dissolution of partnership for the 
purpose of winding it up is in no way binding 
on the assignee, I do not feel myself 
bound by those deoisioDs and I respeotfully 
differ from them. The observation in the 
case in Williams v. Foie (5) rather seems to 
show that even in England, the English 
Court has the power to bind the assignee 
y such a settlement of account made by 
t e assignor in certain oiroumstanoes. I 
do not think there is anything even in 
section 31 of the Englieh Partnership Act 
which gives the assignee an unconditional 
right to have the aooounts completely 
retbkeu in. thoee oiroumstanoes, and the 
observations tending to an opposite con¬ 
clusion (if they really tend to such a 
conclusion, a matter about wbiob I feel 
some doubt) are based, in my opinion, on 
® rat “ er narrow view of the meaning of 
the 2nd olauee of seotion 31 of the 
Partnership Aot and seem to have ignored 
(5) (1873) 21 (V. R, 262; 28 L, T. 292. 
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the provioions of section 38 of the English 
Partnership Aot corresponding to section 268 
of the Indian Contract Act. However, I 
express my opinion on the English Aot 
with very great diffiienoe as my knowledge of 
the history of bankruptcy legislation in 
England is almost negligible. If, as I hold, 
the assignor is a trustee or agent of the 
assignee, I do not see why the assignor’s 
partner should not settle aocouo's bvn 
fide with the assignor and why his right 
to so settle should be restricted by an 
assignment made without his consent. 

The question, therefore, is whether the 
joint statemsnt of aooount, Exhibit III, 
filed on 14th July 1914 by the plaintiff 
and C. V. C. T., is a 6ona fide settlement or 
whether it is fraudulent and collusive. 

On this question I feel constrained to 
differ from the finding of the lower Court. 
The accounts of the partnership were kept 
by the salaried agent Olagappa Chetty at 
Paungde in lower Burma and were in 
his possession till 23rd Maroh 1909. 
Oa that date Olagappa Chetty and 
plaintiff went before mediators at that 
place and signed the agreement, Exhibit 
IV, in their presence That document pro¬ 
vides that the plaintiff should make himself 
liable to and pay Rs. 8,000 due to certain per¬ 
sons (from whom OUgappa had borrowed 
money on bis own personal oredit on hand 
loans) within 12th April H09, that Olagappa 
should in his turn write up the accounts 
properly and prepare the Ayinthokai account 
before the same date (12th April H03) and 
that, if the plaintiff pays up Rs. 8,000 to the 
creditors before 12oh April, the promissory 
notes, documents, jewels, decrees and doou- 
ments should be put into plaintiff’s possession 
by Olagappa. It is the case of the plaintiff that 
be did pay the sum of Rs. 8,000 according 
to the said agreement (see also plaintiff’s 
statement of aooount, Exhibit II). It isdifficult 
to believe that he so gave Rs. 8,000 out of 
his own pocket without getting back the ao¬ 
oount books and Ayinthokai statement from 

Olagappa. Olagappa died ' n , 
two years after the date of Exhibit IV. The 
plaintiff never made any demand on Olagappa 
for delivery of the Ayinthokai accounts 
bpfore Olagappa’s death. The plaintiff s story 
that he did not get back the accounts is, 
therefore, not believed by me In a doou- 
ment, ^Exhibit V, dated 18th April 1909, 


signed by the plaintiff, he says “ As I have 
received from you all the accounts and on 
demand deeds of the firm at Paungde in 
whioh you had been conducting agency busi¬ 
ness on our behalf under the Vilasam of 
Y. K. (whioh is the plaintiff’s own Vilasam) 
no connection exists between us and yourself 
in respect of the said firm. Should the 
other partners make demands on you, I shall 
not only be answerable for the same bat 
also pav any ooets whioh yoa may incur there¬ 
by * * * As I have received from you free 

of all encumbrances all the accounts and 
on-demand deeds by returning to you the 
salary obit whioh you had given there shall 
be no connection between you and ourselves 
in future.” The plaintiff’s oase is that he 
signed the dooument, Exhibit B, without 
receiving the accounts. None of the 
arbitrators who settled the accounts between 
the plaintiff and Olagappa Chetty have 
b8en called on the plaintiff’s side to prove 
that, notwithstanding the acknowledgment 
made by him in Exhibit V, he did not receive 
the accounts from Olagappa. Reliance is 
placed on the plaintiff’s side on a telegram, 
Exhibit K, sent to the plaintiff by C. V. C. T. 
(the other partner) on the 23rd August 1909. 
It is an obscure telegram which is as follows: — 

“Is Olagappa bringing aooount books with 
him or has not by post reply without delay 
immediately.” 

As far as I could see, the meaning 
seems to be ''Is Olagappa bringing 
account-books or is he not ?” It is argaed 
for the plaintiff that if the plaintiff had 
received the account-books from Olagappa 
in April 1909, according to Exhibits 
IV and V, at Paungde, C. V. C. T. would 
not have sent the telegram from Karaikudi, 
Madura, to the plaintiff (who was then in a 
place in Burma) about the accounts as if 
Olagappa had the books with him. On the 
other hand, it seems to me that this telegram 
shows that C. V.C. T. kn •/ ' at »hn "Iaintiff 
had control over the a-n a ) ">ks. it is 
probable that. O V.C. «’ -• ~d 'ho plaintiff 

by a letter to send the acoouni-b >'«ks through 
Olagappa whe was then going over to British 
India shortly and that, therefore, O. V. O. T. 
sent the telegram addressed to the plaintiff 
to send the accounts through Olagappa. The 
plaintiff has very cleverly suppressed the 
letters whioh passed between himand C.V.O.T. 
or between him and Olagappan in oonnectioq 
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witb all these matters, and contends that the 
accounts most be either with C.V.C T. or must 
have beeD with the deceased Olagappa, and 
if they had remained with the latter 
till bis death it is not known what Olagappa 
had done with them or where the aooonnts 
now are. Tn the SaitNo. 293 of 1912, C.V.C.T. 
and the plaintiff aooosed eaoh other of 
Bnppre6sing the aoaonnte; the plaintiff 
stating that Olagappa Cbetty had frau¬ 
dulently delivered the accounts to C. V. 
0. T., while C. V. C. T. stated that the 
plaintiff had received all the aooonnts from 
Olagappa, the plaintiff having gone over to 
Paungde specially in order to remove Olagap¬ 
pa from his position as agent and to oonduot 
the business himself. 

Though the plaintiff and C.V.C.T. accused 
eaoh other of suppressing the aoooonts, 
neither of them produoed the aoooonts before 
the Court and quietly, behind the baok of the 

present defendants, (alleged sub partrers),and 
while the defendants were absent in Madras 
for filing tbeir appeal against the preliminary 
decree, made up their differences and filed 
the oommon statement, Exhibit III, on 14th 
July 1914. The plaintiff and C.V C.T. in 
Maroh 1914 (see Exhibits II and 112) bad 
filed tbeir respeotive separate statements, but 
as the plaintiff was obarging C.V.C.T. with 
having received Rs. 40,000 worth of oasb, 
jewels and documents from Olagappa and 
C.V.C.T. was denying it, and as C.V.C.T. 
was, on his side, obarging the plaintiff with 
suppression of accounts, and with making 
unfounded claims, the matter had 
been adjourned by the Court to 15th 
July 1914 for further hearing in order 
to appoint a Commissioner to go through the 
aooonnts and to prepare the necessary state¬ 
ments, in view to a final decree. The enquiry 
before a Commissioner was, however, bnrkfld 
by C.V.C.T. and the plaintiff and they admit- 
ted the oorreotness of the figures in tbeir 
respeotive aooount statements, Exhibit II and 
II* A, except in the matter of the rate of 
interest olaimed and the plaintiff gave up his 
contention that C.V.C.T. had obtained from 
Olagappa cash, jewels and documents 

« in mn tT™' the “° C0DDt b °°k»J worth 
Rs. 40,000. It is olear to my mind that the 

aooount books must have been either with 

r ith tbe plaintiff on the 14th July 

19 cliVi d tha f* they mn8t have * " b en they 
settled the matter oc «4th July 1914 fc ee n 


in common control and possession of those 
accounts. Having regard, again, to the 
plaintiff’s admission in Exhibit • , I have 
very little donbt that tbe accounts have been 
with the plaintiff from April 1909. It is 
said that Exhibit V was prepared in Maroh 
on tbe date of Exhibit IV itself but was 
postdated as i3»h April. Reliance is 
plaoed on the reoital in Exhibit IV that 
the salary obit of Olagappa should be 
returned to Olagappa on his giving up 
the aooonnts, whereas tbe t-alary obit, Exhibit 
S, was not so given I am not prepared to 
believe the plaintiff's statement about tbe 
antedating of Exhibit V or that the agree¬ 
ment written on a five-rupee stamp-paper 
mentioned in Exhibit IV is the ten-rupee 
stamped agreement, Exhibit V. Tbe salary 
chit, Exhibit S may have been obtained from 
Olagappa before his death or from Olagap- 
pa’s heirs afterwards and not neoesearily 
from the arbitrators none of whom has been 
examined. 

Tbe plaintiff, as i said before, stood in the 
position of a trustee and agent to the 
defendants Nos. 1, 2 and 3 (assuming of course 
for argument sake that the defendants Nos. 1 
and 2 also were like tbe tbiid refe* dant his 
sub partners and not mere strangers) Tbe 
doty of showing, especially af er quarrels 
bad arisen between him and the defendants 
Nos. 1 to 3 at tbe vtry commencement of the 
suit of 1912, that a settlement made by him on 
tbeir behalf also in July 1914 was a proper 
and bot.a fide settlement, lies, in my opinion, 
heavily on him. He is hcmd, as between 
himself ard defendants Nos. 1 to 3, to keep and 
submit clear acd aoourate accounts” and to 
furnish them with full and accurate informa¬ 
tion. Not only has be not proved that it waa 
such a Iona fide settlement, but his sup¬ 
pression of the partnership accounts which 
are i‘d his possession aDd the suspicious haste 
with wbioh he and C. V. C. T. agreed 
with eaoh other to admit each other’s state¬ 
ments [the plaintiff even withdrawing the 
appeal No. 199 of 1912, which he bad himself 
filed against 0. V. 0 T. and bis eons impugn¬ 
ing c. V. C. T’s claims (see Exhibit IX (a)] 
clearly indicate, in n y opuion, that 1 .V.O.T. 
ar d the plaintiff oolluded against the present 
deft ndarts (then defendants Nos. 8 to 10) and 
that Exhibit III dees rot represent a bena 
fide settlement of accounts between the 
principal partners. 
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It is argued for the plaintiff that, as Exhibit 
III made the plaintiff and the defendants 
liable to pay Rs. 2 ,890-' 0 10 to 0 V\ 0. T. 
the statement of aooount was prima facie bona 
fide as the plaintiff had no motive to pat 
himself under liability to 0. V. 0, T. to pay 
him R«, 29,890-10 10 besides Rs. 7,308 5 8 
mentioned in Exhibit III as due to 
other ereditors, total nearly Rs. 37,200. 
But Exhibit III shows that, if that aooount 
be aooepted aB oorreot, the plaintiff ooald 
reeoverRs. 47,600 and odd from the defend¬ 
ants, thus making a profit of Rs. 11 400. 
The plaintiff apd O. V. 0 T. had only to 
eollusively agree to admit eaoh other’s olaims 
against the partnership, provided those olaims 
are both in exoess of the amounts really 
due to them in proportion to their respective 
shares Nos. 6 and 10, and the sum due to C.V. 
O.T. will still be Rs. 29,890-10 10 assuming 
that this was really due to C. V. O. T. from 
the partnership and was really paid by the 
plaintiff to him. To illustrate this, I shall 
put the following oase. Instead of the 
amount due to the plaintiff being 
Rs. 1,21,525 and the amount due to 0. V. 
0. T. being R?. 1,25,125. as stated in Exhibit 
B, if the amount due to the plaintiff had been 
Ra. 50,000 only and the amount due to 
0. V. 0. T. had been Rs. 82,225 it will be 
found that even then the same sum of 
Rs. 29,820 will be due to C. V. 0. T. Thus 
the plaintiff had only to admit Rs. 42,90J 
more as due toC. V. 0. T. than was really 
claimable by the latter and C. V. C. T. had 
to admit Rs. 71,525, more than was really 
claimable by the plaintiff as due to 
the plaintiff and 0. V. 3. T. would still get 
bis Rs. 29,000 (which I shall assume to be 
due to him) while the present defendants 
could be made liable for Rs. 47,000 and 
odd though tbeir actual liability will be 
far less if the true amounts due to the 
plaintiff and C. V. O.T. were only Rs. 82,225 

and Rs. 50,000 respectively. 

In the result, the lower Courts 
decision based upon the preliminary findings 
as to res judicata and as to the bona fide 
•haraoter of the settlement under Exhibit 
III will be set aside and the case will be 
remanded to the Subordinate Judge for 
fresh decision on the merits after directing 
the plaintiffs to produoe the aoeounts in 
their possession. Costs hitherto will abide 
the result The Oourt-fees on the appeal 


memo, will be refunded to the appel- 
lants. 

M. 0. P. „ , 

Appeal allowed; 

Oase remano ed. 


ALL AH \B AD HIGH COURT. 

Second Civil Appeal No. 1424 op 1918. 

April 9, 1920. 

Present: -Mr. Justice Tudbdll and 
Mr. Justice R^fique. 

GA.NGA M.AL and another -Defendants — 

Appellants 

versus 

RAM SA.RUP M\L and others— 
Plaintiffs —Re *po* dents. 

Custom _ Pre emption —Karabatdar karibi, meaning 

of—Relation 7 or 8 degrees removed, whether karabat- 

dar karibi. 

A relation seven or eight degrees removed is not 
a near relation, and does not come within the 
definition of karabatdar karibi Where, therefore, 
a custom exists whereby a karabatdar karibi has 
a right to pre-empt, a relation 7 or 8 degrees remov- 
ed is not entitled to that right, [p. 88, col. L] 

Second appeal agamet the deoision of 
the District Judge, Azimgarh, dated the 
19th July 1918. 

Dr. 3. N. Sen and Mr. N. Upadhyi , 

for the Appellants. , 

Messrs. Iqbal Ahmad and Mukhtar Ahmad , 
for the Respondents. 

JUDGMENT.—This is a defendants- 
vendees’ appeal arising out of a suit for 
preemption. The plaintiff came into Court 
seeking pre-emption on the basis of an 
alleged custom under which he had a 
right of pre emption. It has been found 
by the Court below that there has been a 
partition in the village and that the 
plaintiff is no longer a co-sharer of the 
vendors. The vendees equally are not co- 
sharers of the vendors. In spite of this 
faot, the Court below gave to the plaintiff 
a decree for pre-emption. The lower 
Appellate Court has found that, according 
to the custom, a karabatdar karibi , or a 
near relation, irre*p*otive of the fact that 
he has no share in the m>iAa2, has a right 
to pre-empt. It was found that the 


88 INDIAN 0A8SP. [19J0 

BHAIJ1 IBRVARDAS SHAH V, TALUKDARI SETTLEMENT OFFICER. 


plaintiff is within seven degrees of one 
vendor and within eight degrees of another 
vendor. This faot he has held oonstitntes 
a karabatdar karibi that is a near relation, 
and has given the plaintiff a decree on 
this basis. It ia only neoeseary to s'ate 
the aotnal facts to see how erroneous this 
decision is. In the year 1860 a icajib ul-arz 
was drawn up 'in which the custom of 
pre eruption was set forth giving the 6rst 
right to a Dear co-sharer and after him 
to other oo sharers in the thok. In 1872 
there was another record made in the 
icajib ul-arz, ()o this occasion the right 
gave the first prior olaim to karabatdar 
hanbi, then to oo-sharers in the same thoJc 
and then to oo sharers in the other thoks, 
The custom es set out in the first wa ib ul- 
arz dearly gave no relations a right of 
pre-emption at all. The custom set out 
in the second wajib-uUarz gave the right to 
relations irrespective of the faot that they 
own no share in the mahol. Odd wrjiUul- 
art is dated I860, the other is dated 1872, 
and these have been deemed good evidence' 
of oustom. Apart from this, even assuming 
that the near relation has a right to pre- 
empt, it is only by an immense stretch of 
imagination that we can bold that a 
relation coven or eight degrees removed 
is a near relation. He certainly does not 
come within the definition of karabatdar 
karibi. In onr opinion the suit ought to 
have been dismissed. We allow the appeal. 
The plaintiffs’ suit will stand dismissed with 
costa in all Courts. 

& Appeal ullbtced. 


BOMBAY HIGH COURT. 
Sico.md Civil Appeal No. 83 of 1917, 
January 5, 1920. 

Sir Norman Maoleod, Kt , 

RH A ??! A M ' Ju8ti °s Heaton. 

BHAIJI ISHVARDAS SHAH _ 

Plaintiff—Appellant 

versus 

ni^rn^ UrDARI SETTLEMENT 
OFFICEF- t Defendant— Respondent 

Oujarat Taiwan? Act (VI of 1888), ss. 31 , 3 


Bombay Land Revenue Code (Act V of 18*i9), 8. 79 A, 
applicability ol— Jivaidar, whether talukdar— Taluk- 
dari property, nature of. 

A cadet of a talukda/s family to whom a grant 
is made in jivai is a co-sharer and in the same 
position as a talukdar. Therefore, the only person 
entitled to deal with jivai property is the jivaidar 
for the time being [p. fi 9, col. I.J 

f and held in talukdari tenure is totally distinct 
from land oidinarily held as joint family property 
by a Hindu family. It is not subject to the ordi¬ 
nary law of inheritance or succession [p 8\col 1.] 

Section 79 A of the Bombay Land Revenue Code 
lpfers to any person unauthorizedly occupying, or 
wrongfully iu possession of, any land, and, there¬ 
fore, it docs not matter whether a person is in 
unauthorized occupation of land before the date 
when the section becarno applicable. The question 
is whether at the dato of the notice he is unauthor¬ 
ized^ occupying, or wrongfully in possession of the 
land, [p 6!', col 2 ] 

# 

Appeal from the decision of the District 
Judge of Ahmedabad, in Appeal No. 3>2 of 
1914, ooDfirmiDg the decree passed by the 
Assistant Judge at Ahmedabad, iu Civil Snit 
No. 34 of 1912. 

Mr. E. V. Diiatii, for the Appellant. 

Mr. Goya.ee (with him Mr, S. 3. Patkar)j 
Government Pleader, for the Respondent. 

JUDGMENT. 

MtCLEOp, C. J.—The plaintiff sued for a 
declaration that the defendant, the Talnkdari 
Settlement Officer of the Gujarat Prant, had 
no right to take from him possession of the 
field dfsnihp.l in the plaint, and for a per¬ 
manent injutmMon restraining the defendent 
from taking possession or oansing it to be 
taken from him or from obstructing the 
plaintiff in any way. The property mention¬ 
ed in the plaint is part of the Talnkdari estate 
which had been settled in Jivai on a cadet 
branoh of the Talukdari family. Odo Yakba 
in 1892 was the elder member of that cadet 
branch. He mortgaged the plaint property 
to the plaintiff, and his son Vazi joined in 
tbe mortgage. Yakba died in 1904 In 1905 
Veza exeouted a sale deed to the plaintiff 
of the property mortgaged in 1892. In 1908, 
the Talnkdari Settlement Officer issued a 
notice directing him to give np possession. 
The learned District Judge has confirmed 

tbe decree of the lower Court which dismiss- - 
ed the snit. 

Id appeal, the first point that was taken 
was that Vakha and Vaz* were not Talukdara 
within the meaning of section 31 (1) of the 



Vel. LVIlTj INDIAN CASKS, 30 

BHA1JI ISBVAR DAS SHAH V. TALUKDARI 8ITTLIMENT OFFICER. 


Gnjarat Talukdars* Aot, YI of 1888. That 

question, we think, has been decide! by the 
deoision of this Coart in Thakarshi Trikam v, 
Chudagajna Akhubha (1) and we agree with 
the learned District Judge in thinking that 
that ease oannot be distinguished from this 
ease. The parties there were Bbayats, and 
bo are they in this oase. The only distinc¬ 
tion that can be drawn between the two oases 
is that in Thakarshi Trikam'scase (1) the whole 
village had been granted in Jivai, whereas 
in this oase only a few fields. The faot 
remains that a grant was made in Jivai to 
oadets of the Talukdar’s family, and they, 
therefore, must be oonsidered as co-sharers 
and in the same position as Talukdars. 

TheD, it was argued that as Vaza was joint 
with his father, he had an interest in the 
Jivai property as if it were joint family 
property. We oannot agree with that argu¬ 
ment. The land held in Talukdari tenure is 
totally distinct from land ordinarily held as 
joint family property by a Hindu family. 
It is not snbjeot to the ordinarily law of 
inheritanoe or succession and we have only 
to refer, to Part III of the Gajarat Talukdars* 
Aot to see that partition of Talukdari laud is 
governed by particular laws. It is only a 
person who has obtained a final decree of a 
Court of oompetent jurisdiotion declaring him 
to be entitled to a share of a Talukdari estate, 
and every so sharer whose name has been 
reoorded, as euob, in the Settlement register 
prepared in accordance with section 5, who 
can be entitled to have his share divided 
from the rest of the estate. Then the sub¬ 
sequent sections enact bow partitions should 
be effected. Theiefore, I oannot think that 
in 1892 Vaza was a oo sharer with his father 
io the Jivai property, and not having any 
interest in the property at the time, he was 
not competent to encumber the interest to 
which he might succeed on his father’s death. 
Therefore, all that was mortgaged by the 
document of 1892 was the life-interest of 
Vakha; since Vakha was not oompetent 
owing to the provisions of section 31 (l/ of 
Aot VI of 1888 to enter into a valid mort¬ 
gage beyond his lifetime. Then, it would 
follow that Vaza beoame entitled to the Jivai 
land on the death of his father, and there is 
no necessity to consider whether there was 

(I) 8. A. No. 438 of 1910, decided on 6th May 1911 
(Unrep). 


any equity betwsen him and the mortgagee 
owing to his having been a party to the 
mortgage of 1SJ2. Bat in 1905 he sold the 
property to the plaintiff. That clearly was 
an invalid alienation under section 31 (2) 
of the Gajarat Talnkdars’ Aot. The Taluk¬ 
dari Settlement Officer, therefore, was entitl¬ 
ed to issue notice under section 79A of the 
Bombay Land Revenae Code, read with 
seotion 33 (2) of the Gujarat Talukdars* 
Aot. 

It has been argued that, beoause Vaza 
beoame interested in the Jivai property 
before seotion 79A of the Land Revenus Code 
beoame applicable to alienations by Taluk- 
darp, therefore, notice oannot be given 
under that seotion. Bat seotion 79A of the 
Bombay Land Revenue Code refers to aDy 
person unauthorizedly occupying, or wrong¬ 
fully in possession of, any land, and, therefore, 
it does not matter whether a person is in an 
unauthorized occupation of land before the 
date when the seotion beoame applicable. 
The question is whether, at the date of the 
notice, he is nnauthorizsdly oooupyiDg, or 
wrongfully in possession of the land and that 
we find was the case with the plaintiff in this 
oase. Therefore, the Talukdari Settlement 
Officer was entitled to serve him with notice, 
and this suit, in which the plaintiff asked for 
a declaration that the Talukdari Settlement 
Officer has no right to take from him posses¬ 
sion of the plaint property, fails and this 
appeal must be dismissed with costs. 

Heaton, J.—I agree, it is quite plain that 
the plaintiff-appellant has acquired no vaild 
title in virtue of the alienation by Vaza in 
1905, nor indeed has it been contended that 
he did acquire any good title by virtue of 
that alienation. The appellant’s oase before 
us rests on a mortgage of 1892. This was a 
mortgage by Vakha, the father of Vaza, and 
also by the latter, if the latter had an 
existing interest in the property, which is 
Jivai property, in 1892, no doubt he oonld 
have encumbered that existing interest. The 
mortgage itself was drafted as if it were an 
ordinary mortgage of ordinary joint family 
property in which a father and his son were 
interested and were effecting the mortgage. 
But the property wbioh was mortgaged was 
not ordinary joint family property. It was 
Jivai property, and, as was held by this Court 
in Thnkarthi Trikam v. Ohudasama Akhubha 
(1), the Jivaidar is a co-sharer in the Taluk- 
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dari estate and as snob a Talukdar. The 
Jivaidar in 1892 was Vakha. Having regard 
to the nature of Talukdari property, to the 
nature of the grants by Talukdars whioh 
some under the name of Jivai, and having 
regard to the provisions of the Gujarat 
Talukdars’ Aot, it seems to me that we must 
hold, a9 did the District Judge, that the only 
person entitled to deal with this Jivai pro- 
perty was the Jivaidar at the moment, and 
that was Vakha and not Vaza. This oon- 
elusion is fortified by the provisions of the 
Gujarat Talukdars’ Aot relating to partition. 
Vaza in 1892 was not a person who, aooording 
to the provisions of section 10 of that Aat, 
had any right to have any interest or share 
partitioned on the ground that it was his. 
Holding, therefore, that Vaza at that time 
had no existing interest whioh he oould part 
with, the faot that he joined in the exeoution 
of the mortgage-deed of that year makes no 
difference whatever to the interest whioh the 
mortgagee aoqnired. He only aoquirei suoh 
interest as the Jivaidar Vakha oould mort- 
gage to him. That mortgage oeased to have 
any effeot from the date of Vakha’s death in 
1901. Thereafter, the possession of this 
property was possession oontrary to the 
provisions of the Gujarat Talukdars’ Aot, and 
m particular oontrary to the provisions of 
seotion 31 of that Aot; and, therefore, the 
^alakdari Settlement Officer was empowered 
to issue a notice under seotion 79A of the 
Bombay Land Revenue Code whioh, in the 
year 1905 by Bombay Aot II of that year, was 
pade specifically applioable to the use or 
occupation of land in contravention of any 
of the provisions of the Gujarat Talukdars’ 
Aot. In my opinion, there is no doubt that 
the appeal was rightly decided by the Court 

of first appeal, and that we must dismiss the 
appeal before us* 


Appeal dismissed. 
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ALLAHABAD HTGH COURT. 

Civil Rgvi<ion No. 99 of 1919.' 

Maroh 13, 1920. 

Pretent: —Justice Sir P C. Banerji, Kt. 
SULTANAT JHAN BEGAM— Plaintiff — 

Applicant 

versus 

SUNDAR LAL and others—Defendants—. 

Ophite Parties. 

Civil Procedure Code (Act V of If0ft,), ss. 10, '05, 
IIS- Order staving proceedings, nature oj—Revision -1 
High Court, power nf—‘ Case,” meaning of. 

Am application under section 10 of the Civil Pro. 
cod ure • ode is not a case, and an order passed ou 
mi' li an application is not the decision of a case; 
consequently-, the High Court has no power to inter¬ 
fere with such an order in the exeroise of its rovi. 
sional jurisdiction under section H5 of the Code fp. 
91. cols 1 & ’ ] 

The word “case” in section M6, though not confined 
to a suit, cannot be construed to mean an inter, 
locutory order in a suit notwithstanding that the 
order may be of snch a nature that it cannot be 
interfered with even under seotion 10^ of the Code 

when an appeal is preferred from the final decree in 
the suit [p. fli, col. 2.] 

Civil revision against the order of the 
Munsif, Koil dated the 11th June 1919. 

Mr. Pearey Lai Banerji , for the Auplioant. 

Mr. Panna Lai, for the Opposite Parties. 

JUDGMENT.—This applioaticn for revi¬ 
sion haa arisen under the following circum¬ 
stances. The plaintiff applioant brought a 
suit againat the firat two defendants for 
their ejeotment from a house. These defend¬ 
ants contested the anit on the ground 
that they bad already vacated the bouse 
and that there were other persona who had 
an interest in the disputed house. Subse¬ 
quently, they presented an application to the 
Court praying that these other persons, 
whose names are Ishaq Ahmad and Ismail 
Ahmad, shonld be made defendants to the 
suit. This application was granted and the 
aforesaid persons were added as defendants. 
After issues were framed and a certain amount 
of evidence was recorded, the two persons 
aforesaid made an application to the Oonrt to 
stay proceedings under seotion 10 of the 
Code of Civil Procedure, inasmuch as there 
had been a suit between them and the 
plaintiff and others in regard to the title of 
thoee defendants in reepeot of this and other 
property; that that suit had been decided by 
the Subordinate Jndge atd that an appeal 
from the deoree of the Subordinate Jndge was 
pending in the High Court, This applioa- 
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tion was granted and the Munsif made an 
order, apparently under section 10, staying 
proceedings until the decision of the appeal 
pending in the High Court. It is sontended 
on behalf of the applicant-plaintiff, that 
the Court ought not to have stayed proceed* 
ings under section 10 and that that section 
was not appliaahle to the oaee. It seems 
to me that, upon the facts as alleged by the 
defendants and accepting the view that those 
defendants bad an interest in the property, 
that oiroumstanoe would not preolude the 
plaintiff from maintaining the present suit. 
It was alleged that the principal defendants 
had entered into possession as tenants of 
the plaintiff. If that was so, it was not 
open to them to contest th6 title of the 
plaintiff, and it was wholly unnecessary to 
add Ishaq Ahmad and Ismail Ahmad as 
defendants. Furthermore, assuming that these 
persons had an interest in the house as held 
in the suit decided by the Subordinate Judge, 
the plaintiff urges that she, as one of the 
co-sharers or at least as Benamidar for her 
husband who has been held to be a oo sharer, 
was entitled to maintain the suit for ejecting 
the principal defendants who, according to 
the plaintiff, were at the time of the suit 
mere trespassers. These, if established, would 
be valid grounds for disposing of the suit 
without stayirg proceedings for the final 
determination of the suit decided by the 
Subordinate Judge and now pending in appeal 
in the High Court. As already stated, the 
plaintiff, for the purposes of this suit, was 
prepared to admit the position that Ishaq 
Ahmad and Ismail Ahmad were part owners 
of the property subject to the payment of 
a certain sum of money which the deoree 
of the Court had ordered them to pay. If 
that was the position, section 10 did not 
justify the Court io ordering proceedings 
to be stayed so as to keep the oase pending 
in the Mnnsif’e Court for about two years 
which would be the ordinary period after 
which the first appeal pending in this Court 
would be disposed of. This seems to me to 
he a case in which no order ought to have 
been passed under section 10; but the 
difficulty which arises is, has this Court power 
to interfere under section 115 of the Code 
of Civil Procedure P The suit has not yet 
been decided and the order for slay is not 
h deoision of the suit. Is it a “oase” within 
* 4he meaning of that section P I feel it very 


difficult to hold that it is a ease apart from 
the suit pending in the Court below. It 
would be stretching language to hold that 
an application under section 10 is a oase 
and an order passed on that application is 
the deoision of a case. The word “case” 
in section 115 undoubtedly is not confined 
to a suit but it cannot, in my opinion, be 
construed to mean an interlooatory order in 
a suit although the order may be of suoh 
a nature that it cannot be interfered with 
even under the provisions of sec-ion 105 of 

the Code when an appeal is preferred from 
the final decree in the suit. The principle 
of the ruling of this Court in the osee of 
Mohammad Ayub v, Mohammad Mahmood (1) 
seems to me to be applicable to this oase. 

I have been referred to the recent ruling in 
the case of Bhargava Sr Go v. Jagan Nath Bhag . 
wan Di88 (2). With great respect, I find 
great difficulty in following the view adopted 
in that oase. Moreover, the point raised in 
that case is not similar to that which arises 
iD this case. I am, therefore, unable to hold 
that an application for revision lies in this 
case under section 115 and I must dismiss the 
application on this ground, at the suue time, 

I would suggest to the learned Munsif the 
desirability of re-considering his order upon 
proper application being made to him and 
of hearing and disposing of the suit and 
not keeping it pending in his Court for 
another two years or so. I make no order as 
to oosts. 

Application dismissed. 

(1) 6 Ind Cnfi 831; 32 A. 623; 7 A. L. J. 741. 

(2) 51 Jnd. Cos 331; 17 A. L. J. 718; 41 A. 602; 1 
U. P. L. It. (A.) J20. 


BOMBAY HIGH COURT. 

The Paksi Matrimonial Suit No. 6 of 1919. 

July 20, I9i0. 

Tresent: — Mr. .lusfioe Crump. 

BA1 AWABAI —Plaintiff 

ersus 

KHODADAD ARDESHER 
KOOOHABIOGI —Defendant. 

Parei Marriage and Divorce Act (XV of 1866 J, ss. 
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•\ 6, 8, 9 to 14 -Parti marriage — Register, entry in , 
n'hcther requisite for validity of marriage — Proof. 


An entry in the register maintained under sections 
6 to 14 of the Parsi Marriage and Divorce Act is 
not a requisite of the validity of a marriage under 
the Act. [p 9*? f col. 2 ] 

W here no such entry has been made any other 
relevant evidence is admissible to prove the marriage, 
[p. 92, col. 2.] 

Mr. K. A\ Koyajee, for the Plaintiff. 

JUDGMENT.— A dovgI point of law has 
arisen in this case and, at the express desire of 
the delegates who regard the matter as of 
importance to their community, I plaoe on 
record my cVoision upon the point. The 
matter arose in this way. The petitioner, 
a Parsi lady, is suing for a divoroe from her 
husband and the first issue is whether it is 
proved that the petitioner was lawfully 
married to the lespondent. It so happens 
that no extraot from the register maintained 
under sections 6 to 14 of Aot XV of U65 is 
forthcoming. The evidence is to the effect 
that a oertifioate was filled in as required by 
seation 6, but when it was taken to the 
respondent to be signed he tore it up and 
refused to affix bis signature. In these 
circumstances, the delegates have expressed 
some doubt as to whether the marriage oan 
be held to be a vaild marriage, and have re. 
quested me to place my opinion upon reeord. 

Turning to the Parsi Marriage ar.d 
Divorce Aot, it will be seen that the 
requisites to the validity of a Parsi 
marriage are laid down in seotion 3. 
Those requisites may be stated briefly as 
follows:—(1) the absenoe of any degree of 
consanguinity or affinity prohibited among 
Parsis; (2) the solemnization of the Asirvad 
ceremony by a Parsi priest in the 
presence of two Parsi witnesses; and (3) 
in the oa6e of Parsis under the age of twenty- 
one j ears of age, the consent of father or 
guardian given previously to the marriage. 
It will be observed that the Legislature, in 
laying down these requisites for a valid 
marriage, has not included the registrant n 
of the marriage whiob is dealt with by sub¬ 
sequent sections of the Aot. Turnirg to 
those sections, it will appear from section 6 
that, immediately upon the eolemniz ition of 
the marriage, a certificate is to be given by 
the officiating priest in the for m contained 
in the eobedule to the Aot. The wording 
of the teolion 6hows that the oertifioate 


is given after the marriaga has been oon* 
traoted and solemnized, and, therefore, the 
oertifioate is notin itself one of the requisites 
for a valid marriage. I need not deal here 
with the contents of snob oertifioate. I 
have already explained how, in this oase, it 
came about that no valid certificate was actual¬ 
ly drawn up. 

The further directions of the law upon this 
point are that the oertifioate is to be sent to 
the Registrar who makes an entry in hie 
register. And seotion b, paragraph 2, lays 
down the effect of such an entry. It says 
that every suoh register shall be evidenoe 
of the truth of the statements therein 
contained. So far, it is clear that what the 
Legislature has in mind is to seoure a proper 
reoord of marriages duly 6olemn'z)d between 
Parsis. It is impossible to suppose that, if 
an entry in the register where a requisite 
to the validity of the marriage, the Legis¬ 
lature would have omitted to say so in section 
3 which is plainly considered to be exhaustive 
upon this point. 

The further eeotions dealing with the 
register, that is to say, seotions 9 to 14, 
lay down certain penalties with reference 
to oertaia acts or omissions connected with 
the oertifioate or the register. The objeot 
of these penalties is to seoure that this 
most desirable reoord of marriages shall be 
properly maintained. As in the oase of all 
enactments of this nature, it is necessary to 
provide a penalty for failure to comply with 
any formality, if suoh for mality is regarded 
of prime importance. Otherwise, in the or¬ 
dinary course of human conduct, these 
formalities will not be complied with, and 

the objeot of the Legislature will not be 
secured. 

Therefore, the conclusion at whioh I have 
arrived, and 1 do not think that the point 
is really a point of any doubt, is that the 
absenoe of any entry in the register would 
Dot affect the validity of the marriage. 
Toe only way in whioh it would affect a 
suit under the Aot would be as regards the 
manner of proof. Here, where there was no 
oertifioate, and, therefore, there was no entry 
in the iegister, it is plain that any ether 
relevant evidence is admissible. How the 
oase would stand had there been an 
entry in tLe register whioh was, 
for some cause or other, not available is a 
matter ou which it is not necessary for me 
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to pronounce any opinion in this case, though 
I may eay that, on proper proof that it was 
not possible to produce* the register, there 
would appear to he no difficulty as to the ad¬ 
mission of seoondary evidence. 

Order accordingly. 


ALLAHABAD HIGH COURT. 
FiiutCivjl AppiiL No. 26 cf 1917. 

March 13,1920. 

Freteni :—Mr. Jnetioe Tudballand 
Mr. Justice Rafique. 

GHULAM MOH1UDD1N KHAN and 

ANOTHER—DEFENDANTS— APPELLANTS 

venue 

HARDEO SAHAI— Plaintiff and 
SHEOBARAN SINGH-Defendint 

— RgfPOJDENTP. 

Custom—Pre-emption—involuntary sule—Cudom, 
whether applicable— Sale by public auction — Co-sharers 
with full notice of sale not bidding or attempting to 
purchase, effect of—Refusal to purchase - Vendor, duty 
of. 

A village custom as to pre-emption refers only 
to a voluntary sale by one co-sharer of his property 
and has no application whatever to the case of an 
involuntary sale carried out against his wishes by a 
Oourt through a Collector, or an Official Assignee, or 
any body else. [p. 95, col. 2.] 

Whore in the caso of an involuntary sale by 
public auction of the estate of a co-sharer the other 
co-sharers have full notice of the intended sale 
and do not bid for the property or attempt to 
purchase it, their action is tantamount to a refusal 
to purchase, [p. 96, col 2,] 

Where a property has been offered to a co-sharer 
at a cortain price and he has refused to purchase, or 
to purchase it at that price, it is no longer incum¬ 
bent upon the vendor to give him a second chance 
when ho has once found a purchaser for the pro¬ 
perty at the price at which ho offerd it to his co- 
sharer, or a higher one. [p. 96, col. J.] 

First appeal from the decision of the 
First Additional Subordinate Judge, Ali¬ 
garh, dated the 26th September : 916. 

Dr.«?. M. Sulaiman and Mr. Panna Lai, for 
the Appellants. 

Messrs. N. P. Singh, Surendra Nath Sen and 
Peaicy Lai Banerji, for the Respondents. 

JUDGMENT.—This and the connected 
appeal No. 27 of 1917 arise oat of two suits 
for pre-empion brought by two pre emptors 
Hardeo Sabai and Sheobaran Singh, on the 
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basis cf a sale, dated the 8th December 

1914. The facts of the ca6e are as follows:_ 

One Rai Bahadur Sri Kishen Das was 
the ownsr of the property in dispute which 
is a 15-6m0a» share in the village of 
Gokalpnr Piplot. This man beoame insolvent. 
One of his creditors applied to the Bombay 
High Court and, on the 26th September 
1913, he was adjudged an insolvent. His 
entire property, inolodiog the property in 
dispute, was vested in the Official Assignee 
of Bombay. That officer deoided to sell 
the property now in dispute by public 
anotion through Messrs. Crawford and Com¬ 
pany, Auctioneers of Bombay. The sale was 
originally fixed by the auctioneers for the 
25th October 1914 at Aligarh. The village 
in question is a village lying in the Aligarh 
District. It was not, however, carried oat on 
that date and the 8ch November 1914 was 
fixed for it. On the 8th of November the 
sale was held but the Offioial Assignee re¬ 
fused to acoept the bid made and the pro¬ 
perty was ordered to be again put up for 
auotion, The 6th December 1914 was fixed 
for the sale. The affidavit filed by the 
auctioneer Allbless in the High Court at 
Bombay, in proceedings whioh were subse¬ 
quently taken there by one Sheoraj Singh, 
shows that the sale was advertised in local 
papers at Delhi, Aligarh, Cawnpore and 
Lucknow. Also, that hand bills were pre¬ 
pared and circulated so as to give as wide 
publicity as possible to the impending auc¬ 
tion. It has also been established in the 
oase that the sale was notified in the Aligarh 
Distriot Gazette. At the anotion on the 
6th December the highest bid was that of 
Sheoraj Sirgh for Rs 40,000. The sale 
was subject to confirmation by the Receiver. 
Apparently, other persons, before that con¬ 
firmation oonld be made, made other offers 
to the auctioneer of Rs. 40,500 and 
Rs 41.000, the latter being by the present 
defendanta-appellants. These offers were 
communicated to Sheoraj Singh and he was 
given an opportunity of making a higher 
bid if he wished to do so. He was allowed 
up to 11 30 on the 8th December 1914 
for this purpose. Within the time allotted 
he failed to make any offer and so the 
sale to the defendante-appellante was con¬ 
firmed by the Official Assignee and the sale 
was closed. 

Sheoraj Singh, subasqtunily, wished to 
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make another offer but he was told that 
it was too late. He went down to B imhay 
and there in the High Court he objeoted 
to the sale in favour of the defendants 
and asked the Court to set it aside. 
This, the Court refused to do and his 
objeotioDs were disallowed. The sale was 
thus clearly confirmed by the High Court 
in Bombay. 

The two present plaintiffs, Hardeo Sahai 
and Sheobaran Singh, who are oo sharers 
in the village, took no objeotion whatso- 
ever in the High Court in Bombay to the 
sale in favour of the defendants-appellants. 
The sale-deed in favour of the defendants- 
appellants was executed on the 22nd 
February 1915, it was registered on the 
8th Maroh .915, The two present plaintiffs 
waited until the 8lh Maroh 1916, the 
extreme limit of the period of limitation, 
and then they brought the two present 
suits to pre-empt the property. They based 
their olaim on village oustom according to 
which, they pleaded that, they bad a prior 
right of purohase, the defendants being 
strangers to the village. They sought to 
preempt the property for the sum of 
Rs. 18,000. Eaoh claimed the whole 
property. Eaoh was made party to the 
suit brought by the other. The Official 
Assignee was made a party to the case 
but was subsequently exempted from the 
Buit. 

The defendants denied that there was 
any oustom of pre emption in the village 
at all. They further pleaded that the oustom, 
if aDy, oould not operate in the oiroum- 
stanoes of the present oase, as the sale was 
by order of a Court. They further maintained 
that the full sale oonsideration of Rs. 41,000 
should be paid by the pre emptors if they 
bad a right. 

The lower Court found that the oustom 
of pre emption prevailed and that, in the 
oiroumstanoes, the plaintiffs were entitled to 
exercise their right of pre emption. He 
found that Rs. o5,000 was the true con- 
sideration for the property and also expressed 
his opinion that these two suits had really 
been brought by Sheoraj oingh in the name 
of these two plaintiffs in order that he 
might get Loii of the property which he 
could not oVain through his objections made 
ip the Bcw High Ocut* 


The defendants have appealed. The 
points pressed before us a"e, first of all, that 
there is no oustom of pre emption. 

Secondly, that if there be any custom it 
cannot operate in the oiroumstanoes of the 
present oase, the property having been sold by 
compulsory sale under the order of the Court. 
Thirdly, that if the custom does apply, 
still the two plaintiffs had siffiiient notice 
of the sale; that they did not attempt to 
offer any bids at the auction-sale though ore 
of them wa9 present through his agent, and 
that, therefore, they have lost their right to 
a deoree for pre emption by reason of their 
refusal to purohase. 

No objection has been taken to the amount 
of Rs. 35,000 fixed by the Court below For 
the purposes of our decision, we may assume 
that the oustom of pre-emption doe9 exist 
in this village though we by do means bold 
eo. It seems to us that, assuming that the 
custom is as set out in the tcajib ul are, suoh 
a oustom has no application to the oiroum- 
stances of the present oase, The tcajib ul arc 
merely sets out that eaoh oo-sbarer has a right 
to sell his property to whomsoever he pleases 
but that be should transfer it first to a eo- 
sharer who is the descendant of a common 
ancestor and in case of refusal on his part to 
other co-sharers in the village and if they also 
do not take then to aDy one he may like. If 
there is any dispute between the transferor 
and the person having a right of pre emption 
as to the amount of price, then it will be 
deoided with reference to the rate at which 
property is sold in the neighbourhood. Now, 
in the oiroumstanoes of the present case, this 
being the oustom it is clear that no oo-sharer 
has sold his share at all. The owner of the 
property, Rai Bahadur Sri Kishen Dap, was 
declared an insolvent not on his own applica¬ 
tion but on the application of one of his 
creditors and, apparently, against his will. 
His property, seined and taken from him by 
the Court, was made over to an Official 
Assignee, who thereupoo set to work to realise 
bis assets and distribute them among his 
creditors. It seems to ns not only impossible 
but absurd to hold that the oustom set ont in 
the tcajib ul arr, if there be odo, eonld ever 
have been intended to apply to circumstances 
suoh as these. It is true that in 6ales carried 
out by a Court in execution of deorees if a 
eo-sharer is present at the auction and bide aq 
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equal amooDt with tbe next, highest bidder, 
he is entitled, under the Civil Proeedure Code, 
to take the property. Bat it is necessary for 
him to attend and to bid and to olaim his 
right there and then It is also trne that 
under the roles of proeednre such oompnlsory 
Bales take plaoe after public proclamation 
which is taken to be sufficient notice to 
the pre«emptors along with the pnblio to come 
forward and purchase the property. It seems 
to us that these remarks apply with equal 
foroe to the circumstances of tbe present 
case, where the Receiver publicly notifies the 
intended sale, fires a date and invites the 
public including all pre emptora to attend 
and to exercise their rights. In the 
present oase we have it clearly proved 
that on the 6th December the date fixed 
for the auction Murari Lai, the agent of 
tbe plaintiff Sneobaran Singh, was actually 
preeent at the rale. His nephew a^ his 
nephew’s eon were also present, taran 
Singh actually bid for tbe property as also 
did Kaljan Singh. Murari Lai, the agent, 
could have, if he had wished to do sn, made 
bids on behalf of his master. He is a 
person who holds a general power of attorney 
from Sbeoharan Singh. He made no bids 
whatsoever. As for the plaintiff Hardeo 
Sahai he did not appear at all either in 
person or by agent. Ouf of sixteen persons 
whose presence at the sale was noted, eight 
at least were either ao-9barers of the village 
or persona connected with the village so that 
it is evident that tbe notification of the 
Bale by the auctioneers on behalf of the 
Official Assignee had been a very thorough 
one and ample notice had been given, and 
that tbe plaintiff who was vicariously pre* 
Bent made no attempt to exercise his right 
to purohase the property. We have not 
tbe slightest doubt that they received ample 
notice of tbe sale and we have no doubt 
whatsoever that Murari Lai attended the 
Bale on behalf of bis master. There has, 
therefore, in the present oase been do 
difference whatsoever praotioally between 
the procedure adopted in the case of a 
Bale in execution of a decree and the pro¬ 
cedure adopted in the present oase. The 
■ale was a sale against the wish of the 
owner by tbe Court, a compulsory sale. It 
was duly notified and one of which we 
are satisfied that the plaintiffs*appellants 
bad full knowledge. They neither of them 


s. N. I'J *; n “ : 

bid for the ptypdrty ofc' Attem^l^d to p,urr 
chase it. l kflStilllit) 

Our attentajlgHras‘ been called to a deoi* 
sion of a Bench of this Court in Kanhai Lai 
v. Kalka Prasad (l). We may point out 
that there is one material difference between 
that oase and the present oase. In that 
case no pnblio auotion whatsoever was 
held, no oppoitunity was given to the 
pre emptora to oome forward and bid. 
There was a private sale oarried out by 
the Collector. The two oases are, therefore, 
not on all fours. The one is, therefore, no 
authority for the other, although we may 
say we find it difficult to aooept the correct¬ 
ness of tbe decision in that case. We 
fied it impossible to hold the view that 
a village oustom whioh refers only to a 
voluntary sale by one oo sharer of his 
property oan iu any way apply to the 
case of an involuntary sale oarried out 
against his wishes by a Court through a 
Collector or an Offioial Assignee or any 
body else. The oustom dearly never con¬ 
templated circumstances suoh as these. We, 
therefore, think that the oustom, assuming it 
to exist, does not apply to the oiroumatances of 
the present oase and that the plaintiffs’ £uit on 
this ground at least ought to have been dis¬ 
missed, But over and above that we think that 
the plaintiffs are out of Court for another 
reason. They had full nofcioe of the in- 
tention of^ sale. They were publicly invited 
to the auotion. One did not appear, the 
ether appeared through an agent and made 
no attempt to purohaee. This aetion on 
their part was, in our opinion, tantamount 
to a refusal to purchase and if it was 
Eeoeesary for the Offioial Assignee to follow 
the oustrm laid down in the t oajib-ul art 
he actually did follow that custom for he 
publicly invited these oo sharers to purchase 
and they publioly refused to purchase. 

' We are asked to held that, even after 
suoh a sale as this, it was inoumbent upon 
the Offioial Assignee to offer the property 
to the pre-emptora at the price fixed upon 
between him and the other purchaser, and 
we are asked to adopt the view which waa 
also expressed on this point in Kanhai Lai 
v. Kalka Prasad (1). The more recent 
decisions of this Court differ from the 
ruling quoted and we see no reason to go 

(1) 37 A. 670; 3 A. L. J. 30O| A. W. N. (1306) 149, 
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back to the old opinion that wa=< held. 
We think that, where a property ban been 
offered to a ec-sbarer at a certain price and 
he has refused to purchase or to purchase 
it at that price, it is no longer inoumbent 
upon the vendor to go back to him and give 
him a second chance when he has onoe 
found a purchaser for the property at the 
price at which he offered it to his co-sharer, 
or a higher one. There are several rulings 
on this point and we see no reason to go 
behind the more recent rulings of this Court 
and refer to an old opinion whioh is no longer 
held in this Court. In the present oaae, it 
is true, that the aotual sale made was carried 
out on the 8th December, two days after the 
auction-sale of December the 6tb, but that 
sale was for a price still higher than what wrs 
bid on December the 6th and on Djoember 
the 6th the two plaintiffs bad clearly by their 
aotions notified their refusal to purchase at 
all muoh lees at a higher price than 
Rs, 49,000. 

The point is raised by the appellants 
that the suits are barred by limitation. We 
do not think there is any force in that 
contention. The property is clearly one 
whioh is not capable of physical possession. 
The registration took place on the 8th of 
Maroh 1915 and the suits having been 
brought on the 8th of Maroh 1916 were 
dearly within time. We think, however, that 
the plaintiffs’ suits ought to have been 
dismissed on the two other points which we 
have already discussed above. We agree with 
the Court below that these are not bona fide 
suits but have been brought by the plaintiffs 
for the benefit of Sheoraj Singh. Hardeo 
Sahai is a man of straw. Sheobaran Singh 
did not attempt to purobase when he had 
the opportunity. We, therefore, allow the 
appeals and get aside the deorees cf the 
Court below. The plaintiffs’ suits will 
stand dismissed with costs in both Courts. 

Appeal allcived. 


EOMBAY HIGH COURT. 
t econo Civil Apt e l No. 24 of 1919. 
January 5, 1920. 

Present:— Sir Norman Maoleod, Kr., 

Chief Justice, and Mr. Justice Heaton. 

Mir AKBARALLL MIR INAYAT- 

ALLI AND OTHERS—PLAluTIFFJ— APPELLANTS 

versus 

ABDUL AJIZ MIRSAHEB JAHAGIR- 
DAR— Defendant — Respondents. 

Adverse possession—Decree against person in posses¬ 
sion, effect of—Tacking period of possession, subsequent 
to decree to that previous to decree, whether permissible. 

The period of adverse possession is calculated for 
the benefit of the party sotting up adverse posses- 
sion and if a decree is passed against him then there 
is an end of that period, and he must, if he wishes 
to acquire a good title by adverse possession, start 
afresh after the decree, [p 97, col. 1.] 

It would, however, require very strong evidence 
on tho part of a losing party to acquire a fresh title 
by adverse possession against tho decree of a Court 
and lie must act in such a way that the parties 
interested could have no doubt whatever with regard 
to his motives in order that they might be enabled 
to take proper steps to stop time from running, 
[p. 97, col. l.l 

Second appeal from ihe decision of the Dis* 
triot Judge, Ahmeduagar, in Appeal No. 52 
of 1917, reversing the deoree passed by the 
fcubordinate Judge at Ahmednagar, in Civil 
Suit No. 1165 of 1912. 

Mr. Weldon (with him Mr. J. O. Rele ), 
for the Appellants. 

Mr, S. R. Bakhale, for the Raspondenfcs. 

JUDGMENT.—The plaintiffs brought 
this suit to establish their sole right • ftp 
manage the Devasthan of Usthal, alleging 
hereditary right and ancient and immemorial 
oustom, against defendants Nos. 1 and 4 as 
representing a Board of Management eleoted 
by various oo-sbarers under the Collector’s 
order of 23rd Maroh 1908. This question 
appears to have been decided against thp 
plaintiffs by a deoree of the High Court in 
Suit No. 96 of 1893 whioh was passed on 
the 7th July 1896. Apparently, after the 
deoree was passed, the plaintiffs remained 
in possession, and nothing was actually 
done by the other side to get into possession 
until the Collector’s order of the 1st August 
1908. 

It is suggested, in the first plaoe, that the 
plaintiff can tack on the period of adverse 
possession before the decree in Suit No. 96 
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of 1893 to the period after the deoree, so 
that they acquired an absolute title after 
twelve years from the date of the original pos¬ 
session. That is an argument which we oannot 
accede to. The period of adverse possession 
is calculated for the benefit of the party 
setting up adverse possession, and if he loses, 
then there is an end of that period, and he 
must, if he wishes to acquire a good title 
by adverse possession, start afresh after the 
decree. But we cannot presume, since the 
decree was passed by the High Coart on the 
7th July 1898, that the plaintiffs in this 
suit dertemined at once to hold adversely 
to the successful party, and in effect in 
oontempt of the deoree cf the High Court. 
It is quite possible, after the deoree had 
been passed and after the suooessfnl party 
was so remiss in seeking to execute ifr, 
the plaintiffs might have gathered fresh 
courage, and might have, after a certain 
period bad elapsed from the date of the 
decree, determined to set up again a title in 
themselves against the successful party in 
that suit. But we have no evidence of 
that and oertainly there is no evidence that 
they took that attitude before the 1st August 
1908. But we think that it would require 
Very strong evidence indeed on the part of a 
losing party to aoquire a fresh title by 
adverse possession against the decree of the 
High Court or of any Court, and he would 
certainly have to act in euoh a way that 
the parties interested could have no doubt 
whatever with regard to his motives in 
order that they might be enabled to take 
proper 6teps to stop time from running. 
But in this case although the execution of 
the deoree in Suit No. 96 of 1893 was barred 
by time yet as laid down by the late Chief 
Justice in Bala Kushaba v. Abai Amrita 
(1) although the remedy may be barred the 
right remains. We, therefore, think that the 
fftfoision of the learned District Judge was 
eorreet. The appeal fails and must be die* 

missed with costs, 

• • • 

< Appeal dismissed, 

(1) 4 Ind. Cas. 246; 11 Born. L. R. 1093. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 740 of 1917. 

May 19, 1920. 

Present :—Mr. Justice Ryves and Mr. 

Justioe Gokal Prasad. 

NANU AND OTHERS —DEFENDANTS 
—Appellants 

versus 

MATHURA PRASAD and others 
—Plaintiffs and Defendants 
— Respondents. 

Mortgage bg co-sharer—Partition —Fraudulent ex¬ 
change between mortgagor and co-sharers — Mortgagee, 
position of. 

Under the guise of a partition, a fraudulent 
exchange of lands was effected between a mortgagor 
and his co-shnrers, and by virtue of that partition 
the mortgagee got lands of much inferior quality 
than he would have been entitled to, if the partition 
had been fair and above-board: 

Held, that the partition did not in any way affect 
the rights of the mortgagee to the undivided share 
of his mortgagor, [p. 98, col. 2.] 

Second appeal against the decision of 
the Additional Judge, Saharanpur, dated the 
27th of Marob 19 7. 

Messrs, G. W. Dillon and S, A, Haidar, for 
the Appellant. 

Dr. S N. Sen and Mr. Damodar Das, for 
the Respondents. 

JUDGMENT.—The facts of the case have 
been fully set forth in the judgments of the 
Courts below and need not be repeated 
here at length. The plaintiff-respondent 
is a mortgagee who had obtained a deoree 
for sale and later on became the purchaser 
of the property in dispute in execution of 
of his own deoree. After this decree had 
been passed, oertain partition proceedings, 
whioh bad been pending from before, resulted 
in a partition under whioh, according to 
the plaintiff, lands of very inferior quality 
were allotted to the mortgagor-judgment, 
debtor, and lands of superior quality were 
placed in the shares of his other oo sharers. 
The plaintiff obtained formal possession over 
the undivided share of his judgment-debtor 
whioh had been mortgaged to him. This 
was on the 19th of June 1914 and the 
partition proceedings were completed on the 
24.h of June 1914, It appears, however, 
that when the plaintiff wanted to reap the 
advantages which aoorued to him from the 
purchase of the undivided half-share be¬ 
longing to his judgment-debtor, the defend- 

ant interfered and set up the partition 


7 



98 


INDIAN OASES. 


[1920 


WANU V. MATHURA PRASAD. 

which had been effeoted behind the plaint¬ 
iff’s baok. The plaintiff then brought the 
present suit for a declaration that he was 
entitled to possession of a half undivided 
share, and that the partition was not bind¬ 
ing upon him and was fraudulent. He also 
claimed aotual possession and damages. The 
defence, amongst other pleas, was that the 
partition was not fraudulent, that the suit 
was not maintainable because it offended 
against the provisions of section 233 ( k ) 
of the Revenue Act. The Subordinate 
Judge oame to the conclusion that the suit 
was not barred by the provisions of the 
Land Revenue Aot, II of 1901, and his find¬ 
ing has been left untouched by the lower 
Appellate Court and has not been challenged 
in appeal before us. He, however, found 
that it had not been shown that the judg¬ 
ment-debtor and his co-sharers colluded to¬ 
gether to defeat the plaintiff’s rights, and, 
therefore, the partition oould not be inter¬ 
fered with, and dismissed the suit. On 
appeal by the plaintiffs the Distriot Judge 
oame to the conclusion that it had been 
proved beyond all possible doubt that 
Nanu (tbe mortgagor), Bansi and Khubi, 
his co-sharers, conspired to defraud the 
plaintiff and to that end effected a fraudulent 
exchange of land under the guise of a 
partition amoDgst themselves. He also found 
that tbe partition was a bogus one and it 
oould not in any way effeot the plaintiff’s 
rights and decreed the plaintiff’s olein for 
recovery of possession, dismissing that for 
mesne profits. Some of the defendants, in- 
eluding the mortgagor, oome here in second 
appeal and raise various points. The first 
and the last grounds of appeal have not 
been at all touohed upon by the learned 
Counsel for the appellant in his argument. 
The second ground has not been pressed 
either. The case, however, which has been 
strongly pressed before us in argument comes 
to this that the plaintiff was not entitled 
to a decree beoause he had not shown that 
he had been in any way damnified by this 
fraudulent partition, and reliance has been 
placed on a large number of oases dealing 
with the subjer'. This case whioh resembles 
the present most olosely is that of 
Mahadeo Takia Bibi (I). The only 

disti clT' - r-<;*■, is that in that case the 


purchase by the mortgagee-deoree-holder 
was made after the partition had been 
carried out, whereas in the present oase the 
purohase was made before the partition was 
completed. If this distinction oould make 
any differenoe at all, it would be one in 
favour of tb6 plaintiff-respondent. The 
argument put forward before us, shortly, 
comes to this that the plaintiff has made 
a good bargain in so far as his purohase 
of the other items of the mortgaged pro¬ 
perty is oonoerned, and that the plaintiff 
oould not be damnified beoause he had not 
taken into consideration the profit whioh 
he has made out of the other purohase. 
The learned Counsel oould not show us 
any authority under whioh we oould oompel 
the plaintiff to give an account of the other 
purohase. So far as the judgments of the 
Courts below go, this point does not seem 
to have been touched upon nor does it 
appear to have been raised anywhere, so 
that we are Dot in a position to state 
whether there was aoy justification for this 
statement. Then it was oontended, on the 
strength of the ruling aforesaid, that we 
ought to remit an issue to find out whether 
the plaintiff had been in any way damnified, 
and, if so, what relief he was entitled to; 
but having regard to the finding of faot 
referred to above, namely, that the partition 
was a bogus one, having been brought about 
to defeat the plaintiffs' olaim, and that by 
virtue of that partition the defendant-mort¬ 
gagor got lands of muoh inferior quality 
than he would have been entitled to if 
the partition had been fair and abovo- 
board, we do not see how any question re¬ 
mains still to be deoided. It is olear, and 
more than olear, from the above finding that 
the plaintiff has been damnified. We think 
there is no foroe in this appeal. We, 
therefore, dismiss this appeal with oosts 

including in this Court-fees on the higher 
scale. 

Appeal dimiued. 


(1) 26 A, 19j A, W. N. (1C02) 282. 
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PATNA HIGH COURT. 

P.R3T Civil Appeils Noa. 28 and 30 

op 1918. 

August 9, 1920. 

Present :—Sir Dawson Miller, Kt , Chief 
Justioe, and Justioe Sir B. K. Mnlliok, Kt. 

Kumar BRAJ MOHAN SINGH — 
Plaintiff—Appellant in F. A. No. 28 
and Respondent in No. 30 
versus 

LAOHMI NARAIN AGARWALA 

AND OTBBR8—DEFENDANTS—RESPONDENTS 

in F. A. No. 28 and Appellants in No. 30. 

Stamp Act (II of 1899), ss. 26, 36— Object and 
construction oj Act—Scope of s. 36 —Mining lease 
bearing stamp of certain value-Royalty, whether can 
be recovered beyond the value covered by stamp on- 
payment of penalty. 


Unlike the Evidence Act, the Stamp Act does not 
base its rules on theories of relevancy or of public 
policy. It is purely fiscal and insists that certain 
documents shall pay a contribution to the State 
according to the purpose for which they were execut- 
ed. In regard to certain documents which create 
a right to money it prescribes that unless the stamp 
is proportionate to the valuation of the claim the 
document shall be inadmissible in evidence, and 
where the intention of the parties is that the valua- 
tion shall be unlimited it enacts by section 26 that 
the claimant will be entitled to realise a sum pro. 

. portionate to the stamp fee paid, subject to certain 
exceptions in the case of royalties on coal. It 
follows that wherever the claim exceeds the amount 
proportionate to the stamp the document is not duly 
stamped for the purpose for whioh it was executed 
within the meaning of section 35 of the Stamp 
Act, and the provisions of the section would apply 
thereto, [p. 104, col. 2.] 

There is nothing in the words of section 35 of the 
Stamp Act which necessarily excludes its operation 
from cases covered by seotion 26 of the Act. [p. 104, 
coL 1.] 

Where a mining lease boars a stamp of a certain 
value, the lessor's right to recover royalty is not 
confined to the amount covered by the stamp; if it is 
found that he is entitled to a greater amount ho can 
be given a decree for the sum to which he is entitl. 
ed on compliance with the provisions of section 35 
of the Stamp Act. [p- 104, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Parnlia dated the 27th September 
1917. 

Mr. A. K. Rai for the Plaintiff. 

Messrs. Hasan Imam , P. K. Sen , A. B. 
Mukharji and 8 , K. Mitter , for the Defend* 
ants. 


JUDGMENT. 

Miller, O. J.—In this oase both the 
plaintiff and the defendants have preferred 
appaala numbered respectively 28 and 30 of 
l&W the judgment and decree of the 


.in¬ 


subordinate Judge of Purulia, dated the 27th 
September 1917. 

The suit out of whioh the appeals arise 
was instituted on the 6th Maroh 1917 by 
the plaintiff as lessor against the defendants 
as lessees of 32 bighas of coal land, situate 
in Monza Jharia, claiming royalty and 
commission on coal raised from the land 
in qnestion for the years 1911 to 1916, 
The lease under whioh the plaintiff claims 
is dated the 14th December 1906. The land 
is demised for a term of 999 years in 
consideration of a sum of Rs. 1,920 Salami, 
subject to oertain conditions as to payment 
of royalty and commission. By the terms 
of the lease it is provided that the lessees 
shall bs bound to pay commission at the 
rate of 5 annas per ton on all sorts of 
coal, including dust, whioh shall be raised 
from the mine and despatched by rail or 
sold or otherwise disposed of at the mouth 
of the pit. The commission is payable by 
four quarterly instalments daring the year 
and arrears bear interest at 1 peroent per 
mensem. There is also a provision for a 
minimum royalty of Rs. 960 per annum 
payable by the lessees even if the oom* 
mission at 5 annas per ton falls short of 
that amount. The document was stamped 
with a revenue stamp of Rs. 40 of whioh 
Ri. 20 is payable in respect of the Salami 
and the balanoe for the estimated amount 
of the average yearly commission, whioh 
on a stamp of that value would be Rs. 2,000, 
The plaintiff was unable to give particulars 
of the aotual quantity of coal raised from 
the mine during the six years in question 
but he valued his claim at Rs. 39,000, an 
amount whioh on the evidence turned out 
to be exoessive. His oase was that, by the 
terms of the lease, he was entitled to 
commission on all ooal raised from the 
mine whether despatched by rail or sold 
at the pit’s mouth or whether appropriated 
by the lessees for their own purposes in 
connection with the working of the mine. 

The defendants contended that they were 
not liable under the terms of the lease for 
commission on the coal used by them for 
farnaces of the boilers and for other pur* 
poses connected with the working of the 
mine but only for suoh ooal as was raised 
and aotually despatched by rail or sold or 
otherwise transferred locally. They further 
contended that as the stamp on the least 
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was Rs. 20 ody in respeot of commission 
the plaintiff was preoladed by section 2 5 
of the Stamp Aot from claiming any 
commission beyond that whioh was propor¬ 
tionate to the amount of the stamp and could 
not cure the defect by payment of a penally 
under eeotion 35 of the Aot in suoh a 
case. 

It should be mentioned that the plaintiff 
had previously sued the same defendants for 
commission in respeot of ooal used by them 
for their own parposes during the years 
1908 to 1911. For those years oommision 
had b-eu paid on the ooal despatched by 
rail or sold locally but the plaintiff olaimed 
in addition commission on the ooal consumed 
by the lessees themselves for the purposes 
mentioned. That case had been tried by 
the learned Subordinate Judge before whom 
the present case came and had been 
decided by him a few months earlier dis¬ 
missing the plaintiff’s olaim for suoh ocm- 
mission and he deoided the same issue in 
the present case in the same manner holding 
that the plaintiff was entitled to commission 
only on the ooal despatched by rail or sold 
locally ; and, assessing the commission for 
the years in question in the present case 
upon the ooal actually sold, he gave the 
plaintiff a deoree for Rs. 20,622-5-9. If 
the plaintiff’s contention is right that he is 
entitled to commission on all ooal raised, it 
is admitted that the amount awarded should 
be increased by Rs. 3,320. 

. With regard to the defendants contention 
that the plaintiff is not entitled to olaim 
any commission beyond that proportionate 
to the value of the stamp the learned Judge 
deoided that, under section 35 of the Stamp 
Aot the plaintiff was entitled, upon paying 
the deffoit duty and penalty, amounting in 
all to Rs, 1,980, to enforce his oontraot to 
the full amount of the commission payable 
under the ^ lease. If, on the other hand, the 
defendants’ contention is right, the plaintiff 
would only be entitled to commission at 
the rate of R3. 2,000 per annum whioh 
for the six years in question amounts to 
Rs, 12,000 instead of Rs. 20,622 5 9. 

In Appeal No. 28 of 1918 the plaintiff is 
the appellant and contends that ihe learned 
Judge was wrong in refusing to award him 
commission upon the ooal used by the defend- 
ants. In the prsvioua suit in whioh a 
limilar claim was made for tho years 1903 


to 1911 and dismissed by the learned Judge 
an appeal numbered 187 of 1917 was pre- 
ferred to this Court by the plaintiff against 
that decision. In that appeal the plaintiff 
and defendants were the same parties and 
the question for determination was the same 
question and arose under the same lease. 
It was heard before this Bench a few days 
ago and was deoided against the plaintiff- 
appellant. It is unnecessary to, repeat 
agaiu our reasons for arriving at that con¬ 
clusion. The question is one of the inter¬ 
pretation of the terms of the lease and we 
deoided that no commission was payable by 
the lessees on ooal consumed at the oolliery 
by them for the purposes of the oolliery. 
The plaintiff’s appeal is aooordingly dismissed 
with oo9ts. 

In Appeal No. £0 of 1918 the defendants 
are the appellants and contend that the 
learned Judge was not justified, in view of 
the provisions of eeotion 26 of the Stamp 
Aot, in awarding the plaintiff any commis¬ 
sion in excess of an amount proportionate to 
the value of the stamp tie., Rs. 2,090 
per annum. 

Section 26 provides,—"Where the amount 
or value of the eubjeot-matter of any 
instrument chargeable with ad talorem 
duty oannot be ascertained at the date 
of its execution or first execution nothing 
shall be claimable under suoh instrument 
mere than the highest amount or value for 
wbiob, if stated in an instrument of the 
same description, the stamp actually used 
would, at the date of such execution, have 
been sufficient ”, There is a proviso to that 
section relating to the case of a lease of a 
mine in whioh royalty or a share of the 
produce is received as the rent or part of 
the rent and it is provided in the case of 
such a lease, granted by any person other 
than the Secretary of State in Council, 
that it shall ba sufficient to have estimated 
such royalty or value of suoh share for the 
purpose of stamp duty at Rs. 20,000 a year 
and in suoh a oase the whole amount of 
suoh royalty or share shall be claimable 
under suoh lease. The duty payable upon 
leases is contained in Artiole 35 of Sohedule 
I of the Aot. Clause (c) of that Artiole is 
applicable to the present case, where the 
lease is granted for a fine or premium or 
for money advanced in addition to rent 
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reserved. In such a case the duty is the 
Mine as on a conveyance for a consideration 
equal to the amount or value of such fine 
or premium or advanoe as set forth in the 
lease in addition to the duty whioh would 
have been payable on suoh lease if no 
fine or premium or advanoe had been paid 
or delivered. A conveyance for a considera¬ 
tion of Re. 1,920 would require a R?. 20 
stamp and in addition where the lease, as 
in the present case, purports to be for a 
term in exoees of three years under Artiole 35 
(m) a further duty is payable equal to that of 
a conveyance for a consideration equal to 
the amount or value of the average annual 
rent reserved. A further Rs. 20 was paid 
in respect to the average annual value 
which, in the case of a conveyance, would 
represent a consideration of Rs. 2,000. It 
would appear, therefore, that under seotion 
26 of the Stamp Act nothing is claimable 
under the instrument in question beyond 
the amount or value for which the stamp 
is sufficient. The duty payable in the case 
of a lease where a rent or royalty is reserved 
is undoubtedly an ad vilorem duty. In the 
case of a mining lease, however, where the 
royalty must necessarily be a matter of 
uncertainty the parties must estimate what 
they consider to ba the average annual 
value. They may estimate it at any amount 
they please, bat in order to protect the 
revenue section 26 provide s that nothing 
Bhall be claimable in such a case beyond 
.the highest amount or valae for which the 
stamp is sufficient subject, however, to the 
proviso that if a stamp is paid commensurate 
with an annual value of Rs. 20,000 (which 
in the case of a lease would be a Rs. 200 
stamp) then the whole amount shall be 
, oUimable whether it exceeds Rs. 20,003 
or not. The lessor, therefore, has ths option 
of choosing his own Btamp-duty in suoh a 
case and if he wished to proteot himself 
from the limitation of the section he should 
take care to see that the stamp paid is 
Sufficient to cover the maximum amount 
.whioh he may be likely to bsccme entitled 
to by way of royalty under the lease. If 
hi deliberately chooses to pay a duty of 
fen than Rs. 200 (the maximum amount) 
ha must always run the risk of being debarred 
from exercising his olaim against the lessee 
for the full amount of royalty payable under 
thf instrument, and, in the face of the 


express provisions of the section, he has 
nobody but himself to blame for such a 
contingency. 

The plain!iff contends, however, that under 
section c5 of the Aot the Court had power, 
M the Subordinate Judge held, to enable 
him to enforce his olaim for the full amount 
recoverable under the instrument, by exaoting 
the penalty therein mentioned. That section 
provides that,— ‘No instrument chargeable 
with duty shall be admitted in evidence 
for any purpose by any person having by 
law or consent of parties authority to 
receive evidence, or shall be aoted upon, 
registered or authenticated by aDy suoh 
person or by any publio officer, unless 
suoh instrument is duly stamped”. But the 
proviso to that section, upon which the plain- 
tiff relies, enaots that any suoh instrument, 
with certain exceptions not material to the 
present case, shall be admitted in evidence 
od payment of the duty with whioh the same 
is obargeable, or, id the oaee of an instrument 
insufficiently stamped, of the amount required 
to make up suoh duty, together with a 
penalty of 10 times the amount of the duty 
or defioieDoy. 

The learned Counsel for the defendants 
oontends that the proviso is not applicable 
to the present oase. His argument is, that 
it cannot be said that the instrument was 
not admissible in evidence or oould not be 
aoted upon unless registered or authenticated 
by any publio offioer. It was a perfectly 
valid instrument for all ' purposes subject 
to the limitation contained in seotion 26, a 
limitation whioh must be deemed to have 
been accepted by the lessor by bis own 
deliberate aot and at his own option, and 
the law does not require that the instru¬ 
ment in question shall bear a stamp of 
any greater value than that which it actual¬ 
ly bears and henoe it oannot be said that 
the instrument is not duly stamped accord¬ 
ing to law. Seotion 35, he argues, only 
applies to those instruments whioh are either 
unstamped or not duly stamped and has no 
application to the present case. The stamp 
was an optional stamp and the lessor must 
abide by his option. 

I confess that I was impressed by this 
argument put forward by Mr. Hasan Imam 
on behalf of the defendants. In support 
of it he referred to the oase of Sped Keramuf 
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Alt v. Moonshce Ahdool Wahab (I). 
That was a case under the Stamp Aot of 
1860. It was a suit brought by the mutwalee 
of the Hooghly Imambara against the 
treasurer of that endowment and his sureties 
for a sum of Rs. 17,280 alleged to have 
been misappropriated by the treasurer. The 
sesurity-bond was exeouted on an optional 
stamp of Rs. 8. It was held that no larger 
sum aould be reaovered under seotion 14 of 
the Act of 1860 upon a bond exeauted upon 
an optional stamp than that optional stamp 
covered (in that oase Rs. 1,000) and that 
no amount of penalty aould make up the 
deficiency in the stamp. The predecessor 
of the Subordinate Judge in the first in- 
stanae had permitted the plaintiff to pay 
the penalty, but on protest made on the part 
of the sureties the judgment of the Court 
was reserved on that point, vie., whether 
the plaintiff aould reaover more than the 
amount covered by the stamp. The Subordi¬ 
nate Judge, on perusal of the 13th and 
14th seotions of Act XXXVI of 1860, 
held it to be illegal for a Civil Court to 
pass an order for the recovery of a sum 
in exaess of the amoant which may he 
received on the strength of a dooament 
engrossed upon an optional stamp. He con¬ 
sidered that olause 6 of seotion 13 of that 
Act provided that when documents are 
engrossed upon insufficiently stamped or on 
unstamped paper the sum paid as penalty, 
is to make up the deficiency in stamp but 
that there was no provision to the effect 
that the deficiency should be made up by 
the exaction of a penalty in the oase of 
a dooument engrossed upon an optional stamp. 
On appeal to the High Court the deoision 
of the Subordinate Judge was affirmed. 
Seotion 14 of the Aot of 1860 provided that 
No larger sum shall be recovered in any 
Court of Justioe by reason of any deed, 
instrument, or writing for which an optional 
stamp is indicated to be proper by the 
said schedule, than the largest sum for 
which, if specially stated in a deed, instru¬ 
ment or writing of the same denomination, 
the stamp actually used under the option 
so given would be of sufficient value. And 
no suoh deed, instrument or writing shall 
he held by any Court of Justice to be valid 
in respect to any sum of mcmey larger than 

(1) 17 W. fi. 131, 


that for which the stamp on the said deed* 
instrument or writing would be sufficient.’* 
But section 13 of the Aot then in force, 
which enabled the Court to admit the in¬ 
strument on payment of a penalty, referred 
to documents executed on insufficient or 
unstamped paper from accident, ignoranoe, in¬ 
advertence, mistake or other unavoidable oause. 
The High Court considered that as the docu¬ 
ment was neither unstamped or insufficiently 
stamped from accident, ignorance, inad¬ 
vertence, mistake or other unavoidable cause 
it was not covered by the provisions of 
seotion 13 and that no larger sum could be 
reaovered by reason of section 14 than was 
commensurate with the optional stamp on the 
dooument. It is further to be noticed that in 
that oase no actual figure was mentioned in 
the bond as the amount for which the sureties 
would be liable, the only indication of the 
limit of the liability being the stamp. That 
oase ean hardly be regarded as an authority 
on the interpretation of seotion 35 of the 
present Aot whioh differs materially from 
seotion 13 of the Aot of 1860. Under the 
present Act, the Court has power to cure 
the defect in an insufficiently stamped docu¬ 
ment whether the insufficiency is due to 
mere inadvertence or accident or not, and 
if it oan be held that the provisions of 
seotion 26 are subjeot to the Court’s power 
of interference under seotion 35 it would not 
matter that the value of the stamp was the 
result of mature deliberation. 

. On the other hand, the plaintiff 
relied upon later decisions whioh inoline 
towards the view that a deficiency in the 
value of the stamp oan be cured by payment 
of a penalty even where the value 
is optional. In 1881 the case of Collector 
of Tanjore v. Ramasamier (2) was decided 
under the Stamp Aot of 1869. The instru¬ 
ment in question was an tjara lease, the 
rent reserved being a portion of the produce, 
the value of whioh varied from year 
to year. The dooament was stamped 
as a lease with a Rs. 4 stamp which 
was the proper stamp for a value of 
R>a. 800. For the first year Rs, 824 bad 
been paid by the defendant. The plaintiff 
sued to recover rent for a subsequent period 
and it was objeoted that he was not entitled 
to reaover more than the amount covered 


(2) 3 M. 842j 1 Ind. Dec. (n. a.) 793. 
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bf the stamp. As the prise of grain had 
risen hie elaim exceeded Rg, 800 per annum. 
The Subordinate Judge considered that the 
plaintiff oould not reoover more than the 
amount recovered for the 6rst year and 
dismissed his suit for thebalanoe. Under the 
provisions of the Aot then in force the 
stamp had to be oaloulated upon the 
estimated value of the first year’s rent and 
not as at present upon the average annual 
value. On appeal to the High Court it was 
deoided that as the Aot then in force 
directed the parties to have regard to the 
rent reserved in the first year as determiniug 
the proper stamp duty the penalty for an 
insufficient estimate should attach only to 
the obligation for that year end that sufficient 
effect would be given to section 26 of the 
Aot of 1879 by holding that in the first 
year of the term no more oould be recovered 
than the amount on which the stamp duty 
was oomputed, but that in any subsequent year 
the amount recoverable was to be determined 
by the terms of the instruments. It was not 
neoessery, therefore, to determine whether the 
deficiency oould be cured by payment of a 
penalty. The basis of the decision, however, 
oannot apply in the present oase where the 
royalty must be calculated not on the 
amount payable in the first year but on the 
average annual value. 

In 1886 in Mulji Beckar v. Jetha Jeshankar 
(3), the Chief Justice and two other Judges 
of the Bombay High Court, on a reference 
by the Subordinate Judge under section 49 
of the Stamp Aot of 1879, decided that a 
document written on a stamp of one anna was 
good under clause 2 of section 12, Regulation 
XYIIl of 1827, but that the plaintiff oould 
not obtain on it a judgment for a sum or 
value beyond what was covered by the stamp, 
^hey held, however, that there was nothing 
to prevent the Court from allowing him to 
obtain judgment for a larger sum by paying 
an additional stamp duty and penalty. 

In 1906 in the oase of tfathu Qangaram v. 
Hantrai Morarji (4) it was stated by Russell, 
J., that the effect of section 35 of the Stamp 
Act of 1899 was that, when any instrument, 
not being one of those excepted in sub section 
(a), is tendered in Ooart, the Oonrt is to 
aeeept it and shall admit it as evidence on 

{8) 10 B. 289, 5 Ind. Deo. (n. s.) 517. 

‘ 9 Bom. L. B. 122. 


payment of the duty; and the person tender¬ 
ing it is entitled to compel the Court to 
aooept the instrument if the duty and penally 
are paid, there being nothing in the section 
which prevents an instrument which is not 
absolutely rejected or which comes within 
the exception from being admitted on pay¬ 
ment of penalty. That was a oase in which 
it was held that an ad valorem stamp duty 
was necessary for the instrument in question 
which was an assignment of a chose in-actnn 
the value of which oould not presumably bs 
definitely ascertained. No objection, however, 
appears to have been taken that section 26 
was a bar to the operation of section 35. 

One other oase may be referred to which was 
relied on by the learned Subordinate Judge in 
support of the decision at whioh he arrived, 
namely, the oase of Qomez v. Young (5), deoided 
in 1869. TheimmediatequestioDfordetermina- 
tion was whether a promissory note sufficient¬ 
ly stamped to cover the principal sum due 
but not. the interest wa3 admissible in evi* 
denoe. Phear, J., deoided that it was not and 
rejected it. On appeal Sir Barnes Peaoook, 
C. J , took a contrary view with whioh 
MoPherson, J. agreed. In the course of his 
judgment the learned Cnief Justice is reported 
to have said —“i should be very sorry to 
see justice defeated by holding that a man 
is to lose his whole claim by making a 
mistake as to the construction to be put 
upon the Indian Aot, when the construction 
put upon it is in accordance with the 
construction whioh has been put upon similar 
words in the English Statute. The greateefc 
injustice might be caused if we were 
to hold that the plaintiff should lose his 
whole claim simply because he made such 
a mistake.” The decision is not a direct 
authority upon the question under considera¬ 
tion, but, I ventrne to think, it correctly 
expresses the attitude which the Courtsshould 
endeavour to adopt in dealing with the 
Stamp Aot in its effect upon the contractual 
obligations oreated between the parties, 
fceetion 27 requires the consideration and 
other faots affeotiDg the ohargeability of any 
instrument to be set forth therein. In 
dealing with a similar provision in the 
English Statute, “No case that I know”, 
said Bindley, L. J. “oan be cited to shew 
that that part of the Aot is otherwise than 

(5) 12 W. R. A.. O. J. C. 1, 2 B. L. R. O. O, J. 165; 

1 Ind. Dec. (N. s.) 1C01. 
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directory or that a mis-stated consideration 
would invalidate a deed”. Pticell v. London 
<V Provincial Bank (6). The object of the 
Stamp Aot is uot to alter the terms of the 
bargain between the parties but to protect 
the revenue by excluding pi oof of the bargain 
by an instrument unduly stamped. By deny¬ 
ing the benefit of seotion 35 in the case of 
mining leases requiring au ad t alorem stamp 
when the value can only be estimated the 
reverue would gain nothing. Jn fact it 
would suffer loss. The only person benefited 
would be the leesee who would escape a 
pari of the obligation wbioh by his contract 
be undertook to bear. Seoticn 35 provides 
the means by whiob, in the oaso of the 
estimate proving deficient, the revenue oan 
be amply protected and the terms of the 
bargain oan be proved and given effect to. 

I can find nothing in the words of seotion 
35 wbioh necessarily excludes its operation 
from cases covered by section l 6. It would 
be a strange result, which the Legislature 
could hardly have intended, if an instrument 

bearing nostamp and, therefore,not admissible 
in evidence under seotion 35,could be validated 
by payment of a penalty under the proviso 
of that seotion whereas a similar irstru- 
ment bearing a stamp and, therefore, admis- 
sible and enforceable to a limited extent 
oould in no oare be fully enforced even 
by paying the pacally, cr admitted in 
evidence for the purpoee of proving the 
full extent of the oontraot entered into 
between the parties. The argument that 
the instrument in the present case is duly 
stamjed within the meaning of eeotion 35 
and therefore, net entitled to the benefit 
of the proviso appears to me to be fella- 
oious. One must look at the existing oircum- 

stances to fee whether the stamp isseflfioient 

It is true that, as long as the royalty dees 

rr d * lbe e 8 ti ri ed amount "bioh 

be stamp is computed, no objection oan be 
taken to the instiumnet cn the ground of 
deficiency in the stamp, but once the estimate 
is exceeded the instrument becomes iZffl 
oienly stamped for the only tnrrns f' 

which it oan be put in evidence that i« f* 
the purpoee of proving and • 8 /, or 

terms of the bargain between the 0 '" 8 ^ 6 
It becomes just as much 

w! R. 645! 62 L ‘ J * Ch * 796; 2 R - 4S 2 
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in the altered circumstances as if the le&ff 
bad been one for a fixed rent written on 
a stamp inadequate for the expressed amount. 
I am of opinion that the deeision of the 
learned Subordinate Judge was right and 
that this appeal should be dismissed with 
costs. 

MrLiici, J.—I agree that the Subordinate 
JuJge was right iu applying seotion 35 to 
the lease in question. In that seotion 
the words no instrument chargeable with 
duty shall be admitted in evidenoe for aDy 
purpose” mean * shall be admitted in evidence 
for any purpoee for wbioh a stamp is 
necessary”, and so ifc bag been held that, 
althcagh a document is inadmissible for the 
purpose (f proving a olaim, it may be 
admissible for a collateral purpose, that is 
a purpoee foreign ‘and not subordinate to 
the purpose for wbioh the document was 
exeouted. Unlike the Evidenoe Aot the 
Stamp Aot does not base its rules on theo¬ 
ries of relevancy or of publio polioy. It 
is purely fiscal and insists that certain 
documents shall pay a contribution to the 
Btate according to the purpose for whioh 
they were executed. In regard to certain 
documents whioh create a right to money 
it prescribes that unless the stamp is pro¬ 
portionate to the valuation of the olaim the 
dooument shall be inadmissible in evidence 
and where the intention of the parties is 
that the valuation shall be unlimited it 
enaots by seotion 16 that the claimant 
will be entitled lo realise a sum propor¬ 
tionate to the slamp-fee paid, subjeet to 
certain exceptions in the case of royalties, 
on ooal. It follows that, wherever the olaim 
exoecds tie amount proportionate to the 
stamp, the doonmeDt is not duly stamp? 
ed for the purpose for whioh it wag 
executed. 

In regard to the lease under considera¬ 
tion, the object cf the parties was clearly 
to create an unlimited liability and, there¬ 
fore, the ad valorem fee of Rs, 20 was not 
the proper fee. Seotion 35 of the Aofy 
tteiefcre, was rightly called in aid by the 
Subordir ate Judge and I agree that the appeal 
must fail. 

Appeal dismissed. 


INDIAN OASES, 


105 


V* LVIIX] 

. SIM 8AR00P V. DALPAT RAI. 

ALLAHABAD HIGH COURT. 
Sicokd Civil Appeal No. 1284 or 1917. 

Jane 15, 1920. 

Present:— Mr. Justice Suleiman and 
Mr. Jastioe Gokal Prasad. 

RAM SAROOP— Pluntiff — 

APPELLANT 

versus 

DALPAT RAI and others— Defendants 

—Respondents. 

Civil Procedure Cede (Act V of H OSJ, 0. XXI, r. 
93— Execution of decree—Sale set aside — Auction-pur¬ 
chaser , remedy of — Suit to recover purchase-money , 
whether maintainable. 

There is no principle of equity or law according 
to nhioh an auction-purchaser is entitled to a refund 
of the purchase-money, in case it is discovered 
later on that the judgment-debtor had no saleable 
interest. The remedy provided by Order XXI, rule 
93 of the Civil Procedure Code is confined to an 
order for re-payment under the circumstances men- 
tioned in the rule. A suit for refund of the purchase- 
money is not maintainable, [p. IIP, col. 1.] 

Seoond appeal from a decree of the District 
Judge, Badaun. 

Mr. Tek Bahadur Sapru, for the Appel¬ 
lant. 

The Hon’ble Mr, Lakshmi Narain (with him 
Baba Narain Tratad Aethana ), for the Re* 
•pondents. 

JUDGMENT. 

Sulaiman, J.—This is a plaintiff’s appeal 
arising out of a suit brought by an auction- 
purchaser for recovery of the purchase money 
paid by him, aDd taken away by the deoree- 
holder, as well as for the surplus sale proceeds 
still in deposit in Court, on the ground that the 
judgment-debtor had no saleable interest in the 
property sold at all. It appears that Dalpat 
Raiand Basant Rai, who are now represented 
by defendants Nos. 2 to 6. held a simple 
money-decree against one Durga Prasad for 
a sum of Rs. 1,206 and odd. In exe¬ 
cution of that deoree certain property was 
attached as belonging to the judgment- 
debtor and put up for sale and purchased 
by the {resent plaintiff appellant The 
appellant paid the pnrchase-money and 
the sale was confirmed on the 27th of July 
1911. One Jawahir Lai brought a suit fora 
declaration of his own title and for setting 
6 side tbe sale against the decree holders, 
the judgment debtor and the auotion-pur¬ 
chaser. This suit was decreed on the 1st of 
December 1911. The deoree holders took 
QQt part of* the sale-proceeds, deposited in 


Court io satisfaction cf their deoree, leaviag a 
sum of Rs. 617-12 8 &9 the surplus sale pro¬ 
ceeds. In 1917, the present suit was filed 
for recovery of the purohase-money on the 
ground that the judgment debtor had no 
saleable interest in the property at all. The 
Court of first instance decreed the suit with 
respeot to the amount which was still in 
deposit in Court, but dismissed it as against 
the decree-holders. The plaintiff appealed to 
the Court of the District Judge and tbe 
defendants filed oross objections. The learned 
Judge affirmed the deoree of the Court of first 
instance, holding that the suit was not 
maintainable. The defendants have sub¬ 
mitted to the deoree. The plaintiff has 
oome up to this Court in seoond appeal. On 
his behalf it is contended that he is, in equity, 
entitled to recover the amount paid by him 
when he is cot able to retain the property, 
and that legally there is no bar to suoh a 
olaim. 

As tbe appeal raises an important question 
of law it is neoessary to oonsider it at some 
length. Under eeotion 258 of Aot VHI of 
1859 it was provided that,—“whenevera sale 
of immoveable property is set aside, the 
purchaser shnall be entitled to reoeive back 
bis purchase-money, with cr without interest, 
in such manner as it may appear proper to 
the Court to direct in each instance.” It is 
clear that, although under that Code, there 
was an express provision entitling the auotion- 
purchaser to reoeive back bis purchase- 
money in case the sale was set aside, there 
was no suoh provision in the case where the 
Bale had not been set aside, even though it 
were found that the jadgment debtor bad no 
saleable interest in the property at all. Again, 
the Code did not expressly specify tbe manner 
in which tbe right to recover this money could 
be enforced. It was open to the Conrt to direct 
the auotion-purchaser to reoover his money 
by an application in that Court or by a sepa¬ 
rate regular suit. The rnliDgs under this 
Code seem to have recognised,as an established 
principle of law, that a purchaser at a sale in 
execution of a deoree oould not reoover hia 
purohase money if it turned ont that the 
judgment debtor had no saleable interest 
in tbe property put up for sale, and that 
section 258 solely applied to those oases iu 
which the sale had been set aside for irre¬ 
gularity in publishing and conducting it; 
vide } Sow da mini Ohovsdhrain v. Krishna Kishore 



INDIAN CASES 


[1920 


103 

RAM SAROOP V. DALPAT RAI, 

Poddar ( 1), (where the sale had taken place 
even prior to the Act) Hira Lai v. Karim - 
unnista (2), and Ram Narain Singh v. Mahtab 
Bibi (3). While, therefore, the Code of 1859 
was in force, the Courts did not recognise 
any independent rule of equity, justice or 
good aonsoienae under which an auction- 
purahaoer could recover his purchase-money 
if it turned out that the judgment-debtor 
had no saleable interest at all. The case of 
Dorab Ally Khan v. Abdool Azeet (4) requires 
special consideration, because the learned 
Advocate for the appellant plaaes great re¬ 
liance on it and has ura-ed that the full signifi- 
eanee of this case has not been appreciated in 
subsequent rulings. His contention is, that it 
has not been clearly borne in mind that the 
Privy Council did ultimately remand the 
oase for the trial of the question whether 
the auction purchaser’s representative had 
shown a oase which, if proved, would entitle 
him to recover back the purchase money, "as 
money had and received to his use as upon a 
total failure of consideration.” In that oase, 
in execution of a simple money decree, certain 
property belonging to a judgment-debtor, 
situated in Oudh, had been seized by the 
Caloutta Sheriff at the instance of the 
decree-holder and put up for sale and 6old. 
Subsequently, the judgment debtor, in some 
proceedings in the Oudh Courts, obtained a 
decree declaring that the sale was null and 
void. On this the auction-purchaser’s repre¬ 
sentative brought a suit against the decree- 
holder for the recovery of the purchase-money 
paid by him. The question in that case 
was not, whether the auotion-purobaser was 
entitled to reoeive baok bis purchase money 
if it was found that the judgment-debtor had 
no saleable interest in the property at all 
but the question was, whether he was entitled 
to recover the money if it was found that the 
Sheriff had no jurisdiction to sell the pro¬ 
perty although the property did in faot belong 
to the judgment-debtor. In Dorab Ally 
Rhan v. Abdool Azeez (4) the question 
for consideration is stated to be 

as follows: “The question then arises 
can the purchaser, at a rale by the 


(1) 4 B. L. B. 11 (F. B.); 12 W. R. 8 (F. B.). 

(2) 2 A. 780; l lud. Deo. (n. s.) 1082. 

(3) 2 A. 828; 1 ltd. Deo. (n. s.) 1114. 

(4) 5 I. A. 110 at p. 124; 2 C. L. R. 629; 3 Suth. P 

C. J. 619; 3 Sar. P. 0. J. 818; 3 0. 608; 2 Ind Jnr* 
420; 1 hi 1 Deo. (n. b.) 1097. ’ 


Sheriff under a writ of fi. fa, upon 
being evicted by tie execution-debtor, 
recover the purohase-money, which he has 
paid, from the execution-creditor if it 
should turn out that the Sheriff had no 
authority to execute the writ at the 
plaoe where the property was situate.” 
The High Court of Calcutta [vide Dorab 
Ally Khan v. Ehajah Moheeooddeen (5)], 
had assumed that if the defendant wa 9 
to be treated as a principal in the trans¬ 
action the oase was governed by the 
ordinary rules relating to vendors and 
purchasers upon voluntary sales, and had 
applied the rule that a purchaser, who, 
after the execution of the conveyance, is 
evicted by a title to which the convenants 
in the conveyance do not extend, cannot 
recover the purohase-money from his 
vendors. Their Lordships of the Privy 
Counoil held that the rule, which governed 
sales by private contracts, was not properly 
applicable to sales by the Sheriff. At 
the same time, on page 126, their Lordships 
remarked, Now it is, of course, perfectly 
dear that when the property has been so 
sold under a regular execution, and the 
purchaser is afterwards evicted under a 
title paramount to that of the judgment- 
debtQr, he has no remedy against either 
t e Sheriff or the jndgment-oreditor. 
Ibis, however, is because the Sheriff is 
authorised by the writ to seiza the property 
of the execution-debtor which lies within 
his territorial jurisdiction and to pass the 
ebtor s title to it without warranting 
that title to be good. The Sheriff, how- 
ever, if he aots ultra tire» oannot invoke 
the protection which the law gives to him 
when acting within his jurisdiction.” That 
the decision of that oase turned on the 
absenoe of jurisdiction in the Sheriff to 
sell the property is farther borne out by 
the remarks on page 127 that. “Their 
Lordsh^s think that,upon a similar principle, 
the Sheriff may be held to undertake by 
his conduct that he has seized and put 
up for sale the property sold in the 
exercise of his jurisdiction, although when 
he has jurisdiction he does not in any 
way warrant that the judgment-debtor 
a a good title to it, or guarantee that 

gg (6) 1 C. 65; 24 W. R. 372; 1 Ind. Deo. 'n. 8.) 



INDIAN CASKS, 


107 


Vti. Lvm) 

' RAM BAROOP V. DALPATRAI. 

the purchaser Bhall cot be tamed oat o! 
possession by some person other than the 
judgment-debtor. In tbe present ease, the 
eabjeot*matter of the sale was the estate 
of the execution-debtor, so that, if the 
Sheriff bad bad jarisdietion, his conveyance 
would have passed the title. It was 
solely because he was acting beyond his 
territorial jurisdiction that the sale became 
inoperative and wholly ineffectual.” As 
the case had not been approached by the 
Courts below from the correct point of 
view their Lordships felt that the aotion 
eould not be determined without farther 
investigation into the faots. It is true 
that, in the concluding portion of the 
judgment, their Lordships say, They only 
decide that the plaintiff has not wholly 
failed to disclose a good oause of action 
on the face of the record;” ^ but their 
Lordships also say that they, of course, 
offer no opinion whether tbe plaintiff 
will ultimately succeed in establishing his 
right to any relief.” The distinguishing 
feature of that case is that there, at 
the instance of the decree holder, the 
Sheriff had tried to sell property situated 
outside his jurisdiction, and in this he 
was “in the position of an ordinary person 
who has sold that which he had no title 
to sell.” In my opinion, this case is no 
authority for the proposition that, inde¬ 
pendently of any provision of the Code, 
an auotion purchaser has a right to 
recover hiB purchase-money by a regular 
suit when it is found that the judgment- 
debtor bad no saleable interest at all, 
though the property is situated within 
tbe jurisdiction of the execution Court.. 

Act X of 1677, and the consolidating 
Act XIV of 1882, introduced material 
alterations in the Code. Seotion 315 of 
Act XlV of 1682 provided two things,— 

(1) It gave the purchaser a right to 
reoeive baok bis purobase-money from any 
person to whom tbe purchase-money bad 
been paid, in case the sale was set aside 
under seotion 312 or 313; and 

(2) It also gave him such right when, 
although the sale was not set aside, it 
was found that the judgment debtor had 
no saleable interest in the property which 
purported to be sold and the purchaser 
was, for that reason, deprived of it. The 
BBBtion then went on to provide that the 


re-payment of the said purchase-money 
might be enforced against the person to 
whom it had been paid under the rules 
provided by the Code for the execution 
of a decree for money. 

A controversy naturally arose as to 
whethsr the auotion-purohaser’s remedy 
was limited to an application in the ex¬ 
ecution department, or whether he oould 
maintain a separate suit. This controversy 
was set at rest by a deoision of the Full 
Bench of this Court, reported as 
Munna Singh v. Qajadhar Singh (6), where 
it was clearly laid down that there was 
do bar to a separate suit. The learned 
Advocate for the appellant has strongly 
contended that this Full Bench case re- 
oognises a rule of equity, independently of 
the provisions of any Code, that a separate 
suit is maintainable. In my opinion, the 
judgments of all the Judges who decided 
that oase proceeded on the assumption 
that a right to recover the purohase-money 
was given to the auction-purchaser by seotion 
315 of the Code, and I do not find any 
passage which would support the contention 
that they decided that there was a right 
to recover the money independently of the 
provisions of that section. On the other 
hand, the judgment of Stuart, C, J., on 
page 582, makes it quite dear that the 
case was held to be governed by the 
third clause of seotion ol5. That case has, 
of course, been followed by this Court in sub¬ 
sequent cases,—tide, Rishuii Lai v. 

Muhammad iiafdar Ali Khan (7), ishanto 
Chandar Muktrji v. Nain Sukh (8) and 
Sidheswari Prasad Narain Singh v. Goshain 
Mayanand (9), in which it was dearly 
held tl at. outside tbe provisions of tbe 
Code of Civil Procedure, an auotion pur¬ 
chaser bad no right to recover baok his 
pm chase-money merely by showing that 
the judgmeDt-debtor had no saleable in¬ 
terest. 

The provisions of Act V of 1908 differ 
from those of Act XlV of 1882. In the 
first place, the provision in seotion 315 to 
the effect that, when it is found that the 

(6) 5 A. 577; A. W. N. v 1883; 130; 3 Ind. Doc.(n. s.) 
491. 

(7) 13 A. 383; A. W. N. (1891) 138; 7 Ind Dec. 
(N. a.) 244. 

(8) 23 A. 355; A. W. N. (1901) 101. 

(0) 19 Ind. Caa. 986; 11 A. L. J. 606; 35 A, 419. . 
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judgment debtor has no saleable interest 
in the property whioh is purported to be 
sold, and the purohaser is for that reason 
deprived of it, the purohaser shall be en¬ 
titled to reoeive baok his purohase-money, 
does not 6nd a plaoe in Order XXT, 

rule 93 ; and, in the next plaoe, 

the expression “shall be entitled to 
reoeive baok his purohase-money” has been 
re placed by the words “shall be entitled 
to an order for re-payment of his purohase- 
money.” In my opinior, these are material 
alterations whioh cannot be ignored. If 
no right existed independently of the pro¬ 
visions of section 315 of the Code of 
1882, entitling an anotion-purohaser to 
reoeive baok his purohase-money by a 
regular suit in case the judgment-debtor 
had no saleable interest, then it is olear 
that no suoh right is recognised by Order 
XXI, rule 93; the only remedy provided 
by that rule is for the auction-purohaser 
to apply for an order for repayment of 
the purohase-money in oase the sale has 
been set aside by the Court, In my opinion, 
seotion 315 of the old Code had given a 
substantive right to an auotion-purohaser 
to bring a separate suit. That right has 
not been granted by Order XXI, rule 9 i. 
As had been held in the oases decided 
before Aot AlV of 1982 oame into foroe, 
there was no independent right under 
whioh an auotion purchaser oould reoeive 
back the purchase money on the ground 
that the judgment-debtor had no saleable 
interest in the property, apart from the 
express provisions of the Code of Civil 
Procedure. There is no euoh provision in 
the present Code; on the other hand, 
Order XXI, rule 92 (3) rather shows that 
no suit to set aside an order oon6rming a 
tale oan be brought by any person against 
whom suoh order is made. The prohibition 
against a regular 6uit oontained in the last 
clause of seotion 312 of Aot XIV of 1882 
was very limited in eoope. The seotion 
provided that “no suit to set aside, on the 
ground of meh irregularity , an order passed 
under this seotion shall be brought by 
the party against whom suoh order has 
been made.” Whereas the third olause 
of Order XXI, rule 92 of ihe present Cede 
is very genera! in its terms, and the ex- 
pieesion “on the ground of suoh irregularity” 
is not to be fopnd there. This seems to 


indicate that no ssparate suit challenging 
the order of oonhrmation oan be brought 
on any ground whatsoever. 

There is, as ha9 already been observed, 
a olear distinotion between auction sales 
and private salas. In the oase of a private 
sale whioh, is the result of a private 
oontraot bstwean the parties oonaerned, 
there is either an express or implied 
warranty of title. If it subsequently turns 
on 1 , that the properly transferred did not 
belong to the veodo-. the vendee is in equity 
and justice entitled to get baok his sals con¬ 
sideration. In an auction sale, however, whioh 
takes pi ice against the ill of the judgment- 
debtor, there oould possibly! be no warranty 
of title on babalf of the judgment debtor. 
Nor does the decree holder, through the sale 
officer, give any guarantee ; he merely puts 
up for sale the rights and interest whioh the 
judgment.debtor might possess in the pro¬ 
perty. The auotion-purohaser who purchases 
the properly, therefore, takes a risk, and if it 
turns out tt at the judgment-debtor really has 
no interest in the property sought to be sold, 
it is the misfortune of the auotion-pnrohaser. 
Unless there be a speoial remedy provided 
for oompensation, I fail to discover any rule 
cf equity whioh would entitle him to get 
baok his money. I oan oonoeive of many 
difficulties whioh might arise if suoh a right 
is reoognised independently of any express 
provision of law. It might be after a very 
long period that it is disoovered that the 
judgment debtor has no saleable interest at 
all. The sale prooeeds might be distributed 
among a number of deoree-holders and it 
might be very hard on the deoree-holders 
to be oalled upon to refund the amount after 
several years. Again, if there be a rule of 
equity under whioh an auotion purohaser oan 
recover his purohase-money in oase it is 
found that the judgment debtor had no sale* 
able interest at all, why should he not also 
reoover a proportionate amount when he has 
a smaller ioterest than what purported to be 
sold. In Mohideen Ibrahim v. Mahamed 
Meera Jevvai (10) Napier, J., oame to the 
oonolus on that, under the new Code of Civil 
Prt oedure, there was no provision entitling 
an auotion purohaser to reoeive biok bis 
purohase money in a regular suit, though it 

UO) 17 Ind. Cas. 4<7; 23 M. L. J. 487; 12 M. L. T. 
431; (19.2) M. \y. n, H30. 
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is true that Ayling, J., was a little doubtful 
on the point and considered it unnecessary to 
express an opinion on it. Iq the case of 
Ram Kumar Shaha v. Ham Qour Shaha (11) 
the Calootta High Coart was of the same 
opinion and pointed ont that, before the 
passing of Aot XtV of 18c2, do such right 
was recognised, as is manifest from the 
deoision in Dorab Ally Khan v. Abiool Azsez 
(4) and that it was only under the provisions 
of section 315 of Aot XIV of 1882 that a 
right to briog a snit was recognised. 

In Muhammad Najtb Ullah v. Jai Narain 
(12) a Division Bench of this Coart seems 
to have donhted the soundness of the deoision 
in Munna Singh v. Gajadhar Singh (6), and 
felt inclined to refer the point to a Full 
Bench. Bat, before doing so, they thought 
it desirable to refer an issue as to the interest 
of the judgment debtor at the time of the 
Bale. In Nannu Lai v. Bhagwan Das (13) 
the point raised in this appeal was clearly 
decided against the appellant. That case is 
on all fours with the present ease and I am 
in perfect accord with the reasoning of the 
learned Chief Justice who delivered the 
judgment in that ease. The provisions of 
Ac 1 * V of 1908 do not recognise the right of 
an auction-purchaser to maintain a suit for 
the reoovery of the pnrohase money or to get 
the^ealeset aside. His right is limited to 
an Application for an order for re-payment of 
the purchase money after the sale has been 
Bet aside, lumyopinior, therefore, the find¬ 
ing of the learned District Judge that the 
suit was not maintainable is oorreot. 

On behalf of the respondent it was farther 
urged that, on the face of it, the suit was 
barred by limitation baoause the dtoree 
declaring the sale to have been null and void 
was passed on the 1st of December 1911 
and the snit was brought more than three 
years after it. It is contended that, either 
Article 97 or Artiole 62 of the Limitation Aot 
applies to this case, and the suit is barred by 
the three years' rule. There' may be diffi¬ 
culty in holding that either Artiole ' 7 or 
Article 62 applies. If neither of these articles 
appfiee then the general Artiole 120 would 
Apply. However, in view of my opinion as to 

**I> * Ind. Cot. 669j 37 0. 67; 13 0. W. N. 1080, 10 
0. L. J. 668. 

(12; 26 Ind. Cas. 69; 36 A. 620; 12 A. L. J. fi08. 

(18) 87|Ind. Cas. 9; 39 A. 1X4; 14 A. L. J. 1219. 


the non-maintainability of the suit, I oonsider 
it quite unnecessary to decide this point. I 
would, therefore, dismiss the appeal. 

Gjkul Prasad, J.—I agree in the conclu¬ 
sion arrived at by my learned colleague. As 
the point raised is, however, of some import¬ 
ance I would like to add a few observa¬ 
tions. 

The question which arises in this case, put 
shortly, oomes to this. In a case where it is 
found that the property sold by auction in 
execution of a decree does Dot belong to a 
judgment debtor, is it open to an auction- 
purchaser to bring a suit, independently of 
the provisions of the Civil Procedure Code, 
to enforce a olaim for refund of the purchase- 
money on the ground, either of failure of con¬ 
sideration, or of a rule of equity that where 
a parfy baa parted with a sum of money and 
has not bad the full benefit of it, the person 
who has had the benefit of that money is 
bound to refund it? The question is not an 
eapy one to answer, and the difficulty has 
been made still greater by the fact that, in 
order to see that an auotion-purohaser is 
not prejudiced, there have been attempts by 
the Lagislatore to safeguard his rights to a 
certain extent. Most of the oases cited at 
the Bar have dealt with the special provisions 
of the Codes which governed the auction 
purchases under consideration. But the 
question really which has to be decided in the 
present suit is, it being admitted or being 
beyond dispute that the present Code of 
Civil Procedure recognises no such general 
right except to the extent to which it is 
limited under Order XXI, rule 93 of the 
Civil Procedure Code, which admittedly does 
not apply to the present case, does a suit 
lie independently of those provisions P In 
order to understand the position clearly it 
will be necessary to trace to some extent the 
history of the various pieces of legislation 
relating to thie subject. The first in poiat 
of time which, so far as India is concerned, 
dealt with this subjeot is Regulation VII of 
1825. The 7th olause of the 3rd section of 
that Regulation provided,— In all oases of 
public sale of property under this Regulation 
it shall be clearly explained to the bidders 
at the sale, that nothing is guaranteed to 
them in the land or other property sold, 
beyond the rights and interests therein of 
the individuals answerable for the amount of 
the decree, or other prooesa in execution of 
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whioh the sale is made.” Or, in other 
words, the only guarantee whioh attended 
the auction-sales was a guarantee that the 
judgment-debtor, or those who claim through 
him, would not recover back the property, 
This Regulation was apparently founded on 
the rule of English law that there is 
no warranty of title in auction sales exoept in 
so far that the Court’s jurisdiction to sell the 
property is assured; See Dorab Ally Khan v, 
Abdool Azeez (4). There is no guarantee 
that the judgment-debtor had a good title 
to the property or a guarantee that the 
purchaser shall not be turned out of posses¬ 
sion by some person other than the judg¬ 
ment debtor,” This was the rule enforoed 
b9fore the passing of Act VIII of 1859. 
The oase of Sotodamini Ghowdhrain v Krishna 
Kxshore Poddar (1), decided by a Full Bench 
of the Calontta High Court, very well ex¬ 
presses the principle underlying suoh sales. 
The sale in that oase took place in the 
year 1854, and the Judges there were con¬ 
sidering the question as to whether the 
auction purchaser oould have any right to 
a refund of the purchase-money in oase 
it was subsequently discovered that the 
judgment-debtor had no saleable interest in 
the property. The judgment was delivered 
by Peacock, C. J., and, after quoting the 
well-known passage from Sugden on Vendors 
and Purchasers whioh has also been referred 
to in the judgment of the Privy Council 
in the oase of Dorab Ally Khan v. Abdool 
Azeez (4), the learned Judge proceeded to 
observe as follows : — 

‘ There is a great distinotion between the 
oase of a purohaser being evioted by title 
paramount, and that of tbe conveyance by 
the vendors being set aside. In the one 
oase the owner of the land reoovers not¬ 
withstanding the oonveyanoe, beoanse it was 
a oonveyanoe of his land by a person who 
had no right to oonvey it; in the other 
oase, where a sale has been set aside, the 
purohaser usually has a right to recover 
back his purohase-money, beoause it would 
be inequitable that the vendor should retain 
the purchase-money when there are grounds 
for setting aside the sale by whioh the 
contract is put an end to. But a Court of 
Equity does not set aside a oonveyanoe simply 
because the oonveying party had no title to 
the property. There must be something 
»oro ? su*b ^ fraud or the like, to induce 
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the Court to interfere in that manner, A 
purohaser at a sale in execution knows that 
all that he purchases is the right and title 
of the judgment debtor. He knows that 
no ODe guarantees to him that the judgment- 
debtor bas a good title, and he purohases the 
property with his eyes open and he regu¬ 
lates tbe prioe whioh he bids for the land 
with reference to the ciroumstanoes under 
whioh he is purohasing, and the risk he 
runs. ’ In the absenoe of any express 
legislation, e. g , Acts of 1859, 1877 and 
1882, this principle would seem to regulate 
the right of an auction-purohaser so far as 
his right to a refund of the purohase-money 
is oonoerned. The oldest oase on the sub¬ 
ject., whioh I have besn able to discover, is 
a Full Bench decision of the Calontta 
Budder Court, Dost Mahomed Khan v. Pro - 
sunnonath Roy (14). The deoision is not re¬ 
ported in^full but the principle laid down 
is that, a purohaser at a sale in satisfac¬ 
tion of a decree, of a party’s rights and 
interests, is not entitled to the reoovery of 
his purohase-money, on the rights and 
interests sold turning out to be without 
title.” Another oase is Baboo Bughoonath Suhay 
v. Brijbeharee Lai (15). In that oase the 
auction sale was set aside in a regular 
suit and their Lordships oame to the same 
oonolusion. It was, perhaps, to remove the 
hardships thus entailed upon an auction- 
purohaser that section 258 of Aot VIII of 
1859 was enaoted. 

Questions arose about the interpretation 
of this seotion and, in some of them, it 
was held that the right given under this 
seotion was an absolute right, see Greeth 
Ohunder Pottar v. Lookhooda Moyee Dabee 
(16) and Brojendur Boy Ohowdhry v. Jugur - 
nath Roy (17). 

Later od, when Aot X of 1877 was passed, 
it was enaoted in seotion 315 that, "when 
it is found that the judgment-debtor had 
no saleable interest in the property whioh 
purported to be sold, and the purohaser 
is, for that reason, deprived of it, the 
purohaser shall be entitled to receive baok 

(14) (1855) 11 S. D. A. a. (L. P.) 649; 14 Ind. Deo, 
(o. s.) 396. 

, (,6 ‘<1857) 13 S. D. A. H. (L. P.) 486] 16 Ind.Deo 
(o. s.) 839. 

(16) 1 W. a. 66. 

(17) 6 W. a. 147. 
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his purohase-money (with or without in- 
tereafc as the Court may direot) from any 
person to whom the purohase money has 
been paid, eto.” This was the first cooasion 
on whioh the right of an auotion-purohaser 
to a refund of the purchase-money, simply 
on the ground of discovery that the judg- 
ment-debtor had no saleable interest in 
the property, was reoognised. The same 
was the effeot of the amending and con¬ 
solidating enactment of Act XIV of 1882. 
Most of the oases whioh have been oited 
to ns were oases in whioh the existence 
of this right to a refund was admitted, 
but the only question was whether the 
remedy lay by certain proceedings by way 
of an application, or there was also a 
remedy by a separate suit. This Court 
aonsistently held that the remedy provided 
by section 258 of Aot VIII of 1859 or 
seotion 315 of Aots of 187 7 and 13t2 was 
only permissive; or, in other words, it was 
not the only remedy open to an auction* 
purchaser but he could enforce the right 
given to him by the above seotions by a 
separate suit also. It was held by this 
High^ Court that the section was only 
permissive and that an auction-purchaser 
had a right of suit. None of the older 
eases touched, or could touob, upon the point 
now raised before us, namely, whether, 
independently of the enactment in the Civil 
Procedure Code, there was any right of 
suit; because in all those oases the atten¬ 
tion of the Courts was directed to the 
special provisions of the enactment then 
under consideration. The only oaseB in 
which these principles have been touched 


upon are the following Sheikh Mahomed 
Barirullah v. Sheikh Abdulla (18), Shanto 
Chandar Mukerji v. Nain Sukh (8), Sidheswari 
Prasad Narain Singh v. Qoshain Mayanand 
and Dorab Ally Khan v. Abdocl Azeez (4) 
The present Code of Civil Procedure, Aot 
v of 1908, has departed from the enaot- 
nient _ of 1877 and 1882 in this respect, 
that in this Aot the provision regarding 
■pe right of an auotion purchaser to a 
bis pnrohase-money on the ground 
■hat the judgment-debtor had no saleable 
interest in it, has been omitted Dr. Tej 
ftbadur Sapru, on behalf of the appellant, 
- 1 ■frongly relied upon the ruling in 


(App.) 351 16 W. B. 196*. 
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Munna Singh v. Oajadhar Singh (6), and 
has contended that the said case supports 
his contention to the full. He has argued 
that the case has laid down in clear and 
unambiguous language that the auction- 
purshaser bad a right of suit where it 
was discovered subsequently that the judg¬ 
ment-debtor had no saleable interest in the 
property. But, we must bear in mind, that, 
all through that case it was not contested 
that such a right did exist in the auotion- 
purohaser. The whole contest was centred 
round the question whether the remedy of the 
auotion-purohaser was by a separate suit or 
by way of proceedings in execution. That 
case, therefore, does not support the conten¬ 
tion so well put forward and strenuously 
urged. He has tried to distinguish the case 
in Dorab Ali Khan v. Abdool Ateez (4) 
on the ground that, although their 
Lirdships in one p3rt of the judgment 
held that there was no warranty 

of title in anotion sales, and, therefore, an 
auotion purchaser had no right to a refund 
of the purjhase-money, still, further on, 
about the close of the judgment, they remand 
the case for trial on the merits. But, we 
must bear in mind, that, the circumstances of 
that oase were somewhat peculiar. The sale of 
certain property outside his jurisdiction was 
made by the Sheriff. There was a 

further question if the auction-purchaser- 
knew that the Sheriff was acting ultra vires 
in selling property beyond the local limits of 
his own jurisdiction, and, thirdly, there was a 
question as to the amount realised and appro¬ 
priated by the auction-purchaser whioh might 
have to be set-off against the purchase- 
money, in case the Court came to the con¬ 
clusion that he was entitled to the latter. 
Their Lordships of the Privy Council con¬ 
sidered, first of all, the position of sales at 
anotion conducted by the Sheriff who had 
jurisdiction to sell the property, and came 
to the conclusion that, if that had been the 
oase, there would have been no question that 
the auotion-purohaser bad no right to a 
refund of the pnrohase-money, but they went 
on to held that, as the Sheriff had aoted 
beyond his jurisdiction, therefore, the follow¬ 
ing considerations might prevail. First, 
whether the auction-purchaser purchased the 
property with full knowledge that he was 
purchasing something which the Sheriff had 
no right to sell. If this fact was fouqfl - 
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against the auction-purchaser, perhaps, the 
6uit might fail, but. none-the-less, it was a 
fact which was to be found one way or the 
other, and in oase it turned out that the 
auotion-purohaser had no intimation of the 
defeat in the prooeedings taken by the 
Sheriff, the further question that might arise 
would be as to the amount whioh he would 
be entitled to get the refund of; and it was 
only for the consideration of these latter 
points that the oase was sent baok to the 
High Court, so that these last observations 
did in no way detract from the meaning of 
the previous pronouncement. That this is 
the meaning of their Lordships of the 
Privy Council is also evident from the views 
taken by the various High Courts in India 
in a large number of oases in whioh this 
care, as the leading case on the subject, has 
very often been ditoussed and referred to. 
As an example, we might mention the oase 
of Shanto Ohandar Mukerji v. Nain Suhh (8) 
decided by this Court. We have also to bear 
in mind the fact that, in oases where it has 
been found that the judgment-debtor had 
only a smaller interest in the property sold, 
compared to wbat was purported to be 6old, 
the Courts bad never allowed the auction- 
purchaser a proportionate refund, whioh 
they would have done if there had been some 
principle of equity, justice and good con- 
soienoe which enabled the auction purchaser 
to claim a refund. Apart altogether from the 
provisions of the Codes of Civil Procedure 
of 1877 and 1882, whioh would have entitled 
the auction purchaser to a refund of the full 
amount of the purchase money, in oase it 
was found that the judgment-debtor had 
no title whatever, there could nave been no 
warrant for bolding that, if the interest 
whioh the judgment-debtor really had in the 
property was smaller than wbat was sold, 
a proportionate reduction in the purchase- 
money should not have been refunded to the 
auction-purchaser. There is, tbu'j, no doubt 
whatever that there is no principle of equity 
or law aooording to whioh an auotion-pur- 
ohaser is entitled to a refund of the parohase- 
money, in case it is discovered later on that 
the judgment-debtor had no saleable interest. 
The whole of the law on this subjeot to be 
found in the reported oases in which such a 
right has been recognised, is on the express 
wordings of the various sections of the 
different enactments. I am, therefore, of 


opinion that the oase reported in Suinu Lai 
v. Bhagiozn Dass (13) was rightly decided, 
and that, having regard to the provisions of 
the present Code of Civil Procedure, a suit 
for refund does not lie except in a ease where 
a sale is set aside under the provisions of 
Order XXT, rule £2. 

I would, therefore, agree with the order 
proposed. 

By the Court. —The order of the Court is 
that the appeal ba dismissed with sost3. 

Appeil dismissed. ' 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Ciyil Appeal No. 237 of 1919. 

July 17, 1920. 

Present Mr. Hallifax A. J. C. 

JODHRAJ— Plaintiff — 

Appellant 

versus 

DAULlT and others — Defendants 
—Respondents. 

C. P. Tenancy Act (XI oj )898), s. 41 (7)— f 
Occupancy tenant—Alienation of part of holding 
— Landlord, whether can re-enter. 

An alienation by an absolute occupancy tenant of 
a part of his holding without the consent of the ‘ 
landlord does not entitle the malguzar to sue for ( 
ejectment of the transferee as a trespasser and to 
re-enter on the ground that the transfer is void 
as against him under section 41 (7 J of the Central 
Provinces Tenancy Act. [p. IJ 3, col. 1.] 

Appeal against the deoree of the District 1 
Judge, Nagpur, dated the 22od February 1919, 
in Civil Appeal No. 105 of 1918. 1 

Mr. S. K. Barlingay, for the Appellant, 

Messrs. M. B. Myogi and A, P. Sathaye, 
for the Respondents. 

JUDGMENT,—All the faots that require 
consideration in this appeal oan be stated 
in a few words. In 1902 an absolute 
occupancy tenant mortgaged a quartet share 
in his holding of about sixteen acres without ' 
the consent of his landlord. The rent of ' 
the holding was Rs. 28 4 0. The mortgagee 
obtained a deoree for foreclosure and in 
1916, in exeention of that deoree, a plot of * 
four aore3 was demarcate! from the hold¬ 
ing and the mortgagee Wat pui in p 03 S 9 ^ 
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Bioo, The plot is recorded in the jamabanii 
of 1916-17 (immediately after the Settle- 
meat) as his separate occupancy holding on 
a rent of Re. 9. The malguzar in this 
suit alaims to eject the transferee as a 
trespasser and to re-enter, on the ground 
that the transfer is void as against him 
under seotion 41 (7) of the Tenancy Aofc 
.of 1898. 

My learned brother Masnair, who 
deoided the appeal as District Judge, adopted 
the reasoning in an nnreported judgment 
of Sir Henry Drake Brockman, J. C., in 
Lachman v. Qangapvri (1) and also the rul 
ing of the Calcutta High Court in Icharan 
Singh v. Nilmonaj Ralidir (2) whioh is a 
paae from the Sambalpur District governed 
by the Central Provinces Tenancy Act. 

» Lachman v. Oangapuri (1) refers to the 
sale of a defined and demarcated half of 
his absolute oooupanoy holding of 24 acres 
by one Balaji without the landlord’s con 
sent, and the learned Judicial Commissioner 
■aid:— In second appeal the only point 
pressed is that the transfer of 12 acres 
gave the landlords no right of entry. Oa 
the other side the oontentionjis that Lachman, 
baing a mere trespasser, should bs ejected, 
the interest of Balaji befog adequately 
protected by section 41 (8) of the Tenancy 

Act, 1898, whiob will enable him to recover 
the land, if he chooses to do so! I think the 
ease should ba deoided with reference to the 
principles that, in order to maintain an action 
of ejectment, a plaintiff must be entitled to im¬ 
mediate entry and possession and that, before 
a landlord can ejeot bis tenant’s transferee, 
he must prove abandonment by the tenant; 
see Bhola v. Fathu (31. Balaji’s holding 
is one and indivisible it is not alleged that be 
has refused to pay the rent of the whole; and 
he cannot be said to have abandoned the 
holding while still in possession of part. In 
Banii Dm v. Jagdip Narain (4) the facts were 
similar to those now under consideration, 
in that, |>art of a holding was transferred 
And the claim was for khru possession of the 
transferred pat t only, Beverley and Travel- 
tan, JJ.f held that, whether or not the 
•ntire holding was transferable, alienation of 
.. . 

J (l) 8. A. No. 20* of 1905 

a) 86 0. 470, 12 0. W. N. 630, 7 0. L. J. 499. 

8) 16 0. P. L. E. 17. 

,« 3* C. 162, 12 Ind. Dec. (*. s.) 767. 

»■ •>- 
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part would not work a forfeiture. Sheik 
Oozaffur Hossein v. Dabltsh (5) was a case 
where part of a non-transferable holding 
was transferred, and the same two Judges 
declined to allow the landlord to recover the 
entire holding; but Durga Proiad Sen v. Djula 
Qazee (t>) is precisely in point. I may mention 
here that the judgments of Rampini, J., 
and Petheram, C. J., and Maopherson, J., 
referred to at page 16 i of the case last cited, 
will be found reproduced on page CLV of 2 
Calcutta Weekly Notes [Durga Oharan Roy 
v. Pandab Nath (7).] The landlord’s in- 
terests are safeguarded by reoognising their 
right to sue the original tenant, Balaji, for 
the rent of the entire holding if he fails 
to pay, seotion 43 of the Tenancy Act will 
enable them to sell the holding, and 
the sale could no more be opposed by 
Lachman than it could be by one who had 
taken tbe whole under an invalid conveyance. 
Nor can the provisions of seotion 42 of the 
Act be overlooked; they protect an absolute 
oooupany tenant from ejectment, by his 
landlord as such “ for any cause. ” 

The same interpretation was put on 
the similar words used in section 43 of 
the Tenancy Act of 1883 in Icharan Singh 
v. Nilmoney Baliiar (2) though the oase of 
an occupancy tenant may possibly now be 
different in this respect from that of an 
absolute occupancy tenant through the 
changes introduced by the Acts of 1893 and 
1917. In the present, oase it cannot be said 
that the tenant! has abandoned even that 
part of his holding now in the possession 
of his mortgagee until he has refused to 
pay rent for it. If he does refuse, the 
landlord mist sue him for the rent and oan 
sail the whole of the holding if necessary 
in execution of the decree. It is suggested 
that this opens a wide door to fraud be- 
oauss an absolute occupancy tenant can, in 
this view, transfer practically the whole of 
bii hoi3ing without bis Jandbrd’s consent 
retaining only a very small portion, and tbe 
landlord would have no remsdy against the 
transferee so long as the latter pa : d his 
rent through the original tenant, a matter 
in which the tenant would doabtless ba 
quite willing to oblige him. This may 
possibly occur, but it must be ramanibarqd 

(6) 1 C. W. N. 162. 

(0) 1 C. W. N. 160. 

(7) 2 C. W. N. clv, (155). 
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that the landlord has remedies other than 
the ejectment of the transferee and re-entry, 
though, perhaps, none quite so profitable to 
himself. The appeal fails and is dismissed 
with oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1293 of 1917. 

June 17,1920. 

Present-. —Mr, Justioe Bulaiman and 
Mr. Justice Gokal Prasad. 

JAWAHAR BANG and another— 
Defendants — Appellants 
versus 

SHUJAAT HUSAIN BEG and others— 

Plaintiffs— Respondents. 

Civil Procedure Code (Act V of It08^, O. XLI, r. 33 
—Decree against several defendants—Appeal by some 
defendants—Apellate Court, power of, to modijy 
decree in favour oj non-appealing defendant. 

A decree was made partly against A. and partly 
against D. A alone appealed and did not make B. a 
party to the appeal. The Appellate Court found that 
the whole claim of the plaintiff should have been 
decreed as against A alone; 

Held, that the Appellate Court had power, under 
Order XLI, rule 33, of the Civil Procedure Code, to 
modify the trial Court’s decree by dismissing the 
plaintiff’s suit as against B and decreeing the whole 
of it as against A. [p. 116, cols. 1 & 2.] 

Second appeal from a deoree of the 
First Additional Judge, Aligarh, modify¬ 
ing that of the Assistant Collector, First 
Class. 

Mr. Narain Prasad Asthana , for the Appel¬ 
lants. 

Messrs, Qirdharilal Agarwala and Iqbal 
Ahmad, for the Respondents, 

JUDGMENT.—These two connected 
appeals are appeals by the defendants in 
suits for profits under section 165 of the 
Tenancy Act against their oo-sharers. It 
is admitted that the plaintiffs are entitled 
to a l/6th share of the total profits. 

Seoond Appeal No. 1296 arises oat of 
a suit which was brought on the 21st of 
Jaly 1916. The sait was deoreed partly 
Cfeuinst Kaziin . * Beg and partly against 
Musammats Jawanar Bano and Mumtaz 
Bano. Musammats Jawahar Bano and Mumtaz 


BanO appealed to the Distriot vudge without 
making Kazim Ali Beg a party to the 
appeal. Kazim Ali did not appeal from 
the deoree against him. No appeal . or 
cross objection was filed by the plaintiffs 
against Musammats Jawahar Bano and 
Mumtaz Bano. 

Seoond Appeal No. 1293 arises out of 
Suit No. 12 of 1915 for profits by the 
same plaintiffs against the same set of 
defendants but for different years. In 
this case, also, a deoree was passed against 
these two sets of defendants, but both of 
them appealed to the Distriot Judge. After 
various remands, these three appeals were 
tried together by the Distriot Judge and 
have been disposed of by one judgment, 
which, unfortunately, has caused some con- 
fusion. In the opinion of the Distriot . 
Jadge, Kazim Ali was not liable for any 
share of the profits to the plaintiffs at all. 
On the other hand, he has fonnd that 
Jawahar Bano and Mumtaz Bano had 
realised more than their share of the 
profits and were alone responsible to the 
plaintiffs. The result of his finding • was 
this, that he allowed Kazim Ali’s appeal 
in the seoond suit and exempted him 

altogether from all liability. He dismissed 
Jawahar Bano’s and Mumtaz Bano’s appeal, 
but, at the same time, he has modified the 
deoree of the first Court in both these 
suits and deoreed the plaintiffs’ claim*, for 
the amounts found due by the first Court 
as against Jawahar Bano and Mumtaz 
Bano. Only two appeals have been filed 
in this Court, No appeal has been filed 
by the defendants, Jawahar Bano and 
Mumtaz Bano, from the decree allowing 
the appeal of Kazim Ali against them. 
In our opinion, when the Distriot Judge 
was satisfied that it was Jawahar Bano 
and Mumtaz Bano alone who were liable 
to pay the plaintiffs’ share of the profits, 
he had jurisdiction to modify the deers 
of the first Court and deoree the plaintiffs 
olaim as against these two defendants only- 
It is true that Kazim Ali was not formally 
made a party in the appeal whioh bad 
arisen out of the first suit. But, as the 
modification of the deoree was to be in 
favour of Kazim Ali himself, who had beoii 
a party to the original suit, the defect of is 
not having been formally brought on« • 
resord in that appeal is not very material, 
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Great reliance has been placed by the 
learned Vakil for the appellants on the 
Fall Bench case of Rangamlal v, Jhandu 
(1). In that ease, in a suit brought by a 
Zemindar against a tenant for rent, the 
Court of first instanoe had deoreed the olaim 
for a mneh smaller amount than that claimed 
by the plaintiff. The plaintiff submitted to 
the decree and never appealed from it. The 
defendant*tenant appealed to tbe District 
Judge, challenging the deoree. After a 
remand the District Judge was of opinion 
that the defendant was, in reality, liable to 
pay more to the plaintiff, and he, while 
dismissing the defendant’s appeal, modified 
the deoree of tbe first Court and granted 
the plaintiff a deoree for a greater amount. 
The Full Bench in that case held that, 
although the words of Order XL I, rule 33, 
were very wide and the Judge, strictly 
speaking, had jurisdiction to pass the deoree 
which he had made, still there was not a 
proper exercise of jurisdiction by him in 
that case. It was pointed out that, jin a 
ease where there is no sufficient reason for a 
respondent neglecting either to appeal or 
to file objeotiors, the Court will hesitate 
before allowing him to object at the hearing 
of the appeal. The case before us, however, 
is clearly distinguishable. In the present 
ease, if we simply allowed tbe defendants 
appeal and dismissed tbe plaintiffs’ suit as 
ag&inei' them, it would be doing a great 
injustice to the plaintiffs, because they 
would be deprived of the amount to which 
they have been found entitled. The plaintiffs 
must have their deoree for profits, and 
the only question for consideration before 
the Distriot Judge was whether that decree 
should be against one set of defendants or 
against another set of defendants. When 
the Judge was of opinion that Kazim Ali, 
defendant, was really not liable to the 
plaintiffs for their profits, he exercieei his 
jurisdiction very properly in directing that 
the defendants, Jawahar Bano and Mumtaz 
Bano, should be made liable for the whole 
amount. In Second Appeal No. 12i3, whioh 
•rises out of the second suit, Kazim Ali 
was actually' a respondent in the appeals 
before the Distriot Judge and no defect of 
non* joinder oan be urged in that ease. 

We think that the learned Distriot Judge 

(l) 11 lad. Cm. WOj 84 A. 82j 8 A. L. J. 1111. 
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has aoted within his jurisdiction in passing 
the deoree whioh he has passed and we find 
no grounds for holding that his exercise of 
jurisdiction, a9 conferred on him by Order 
XLI, rule 33, has in any way been improper. 
Substantial justice has been done in 
this case. These appeals are without foroe 
and are hereby dismissed with costs. 

Appeals dismissed , 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 91 op 1919, 

April 21, 1920. 

Fresent: —Mr. Lindsay, J. C. 

SAHEB BAKHSH SINGH— Plaintjpf— 

Appellant 
t ersus 

The Hon’ble Sik Raja MOHAMMAD 
ALI MOHAMMAD KHAN— Defendant- 

Respondent. 

Pleadings—Party, whether can succeed on case not 
set up—Mortgage—Redemption, suit for—Plea that 
mortgage was a sham, effect of—Court, whether can 
hold that transaction amounted to sale—Clog on equity 
of redemption — Interest, high rate of—Evidence Act (I 
of 1872), s. 92 —Plea that document is fictitious—Evi¬ 
dence, admissibility of. 

Where in a suit for redemption the case set up 
by the defendant is that the transaction was a sham 
which was not intended to have any legal effect, 
but was, for the purpose of defeating a thereatoned 
olaim to pre-emption, drawn up in order to mask a 
transaction of sale already completed, a finding that 
the transaction was intended to take effect as a sale 
cannot be sustained, as such finding, in effeot, sets up 
a case that was not advanced by the defendant f"P 
120, cols. 1 & 2.] 

It is not open to a plaintiff in a redemption suit 
to put forward a case of clog merely upon the 
ground that a high rate of interest has been etipulat. 
ed for in the mortgage-deed, nor, in the absence 
of any proof of undue influence or unfair dealing in 
the stipulation for interest, would the plaintiff be 
entitled to any relief on this head. [p. 121, ool. 2.] 

In a redemption suit tho defendant is entitled to 
raise tbe plea that the deed of mortgage in suit is 
a fictitious document intended to cover a previously 
completed transaction of sate between the parties 
and, under the first proviso to section 92 of the 
Evidence Act, to prove any facts whioh would 
invalidate the deed. [p. 119, cola. 1 & 2.] 
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Appeal from the decree of the second 
Additional District Judge, Lucknow, dated 
the 10th January 1919, confirming that of 
the Subordinate Judge, Bara Banki, dated 
the 19th September 1917. 

Babu Bibhethwcr Nath Sriiattu r-z, for the 

Appellant. 

The Hon’ble Syed Watir Hasan , for the 
Respondent. 

JUDGMENT.—This second appeal has 
arisen out of a suit for redemption whioh 
has been dismissed in both the Courts 
below. The suit was brought by one Saheb 
Bakheh Singh, who is the legal representa¬ 
tive of one Mahipat Singh, and the 
mortgage wbioh is in suit is faid to have 
been exeouted by Mahipat Singh cu the 
16th of June 1869 in favour of the 
then taluqdar of Mahmudabad who is repre¬ 
sented now by the present defendant respond¬ 
ent. 

This dooument purports to mortgage two 
4-anna shares in two villages named Sadra- 
pur and Nankuin. The mortgage-money 
was Re. 5,010 and the period of mortgage 
is thiity years. The mortgagee was to 
remain in possession and to appropriate the 
profits in satisfaction of a part of the 
interest. Over and above the profits, the 
mortgagee was to be entitle! to interest 
at the rate of 24 per oent. per annum 
on the principal 6um at the time of 
redemption. It is also provided by the 
■deed that there was to be no aooountiDg bet¬ 
ween the parties at the time the redemption 
is sought. , 

The defenoe set up in this case was that, 
there was no relation of mortgagor and 
mortgagee between the parties and that 
the plaintiff was not entitled to a decree 
for redemption. It was admitted that the 
deed upon whioh the plaintiff relied for 
the purpose of this suit had been executed 
and that a sum of Rs. 5,009 had changed 
hands at the time of the execution, but 
it was alleged that this dooument was 
really not a deed of mortgage at all but 
that it bad been executed as a mask to 
cover a transaction cf sale whioh bad 
already been concluded between the parties. 
It was stated that the purpose of executing the 
mortgage was to forestall any claim for pre¬ 
emption. 

The plan-iff denied the .allegations put 
forward in the written statement and main¬ 


tained that the dooument was a document 
of mortgage and that his predecessor, 
Mahipat Singh, was, at the time the 
dooument was drawn up, the owner of 
the shares mentioned in the mortgage- 
deed. It was denied that any sale had 
taken plaoe in favour of the defendant’s pre¬ 
decessor. 

Both the Courts below have come to 
findings whioh support the case put forward 
by the defendant and they have both held 
that, in spite of this document upon whioh 
the plaintiff relies, there is no relation of mort* 
gagor and mortgagee between the parties. 
They have accordingly dismissed the plaint¬ 
iff’s suit. > 

There are two other matters whioh need 
be mentioned here. It was part of tb$ 
plaintiff’s case that the deed ot mortgage 
had been exeouted in oiroumstanoes which 
gave the mortgagee an unfair advantage 
of whioh he availed himself for the pur*, 
pose cf extraotiDg uDOonsoionable terms 
from the mortgagor. In short, it was olaimed 
that the contract rate of interest should 
not be allowed on the ground that undue 
iLflaenoe bad been exercised by the mort¬ 
gagee. Another plea was also set up to 
the effeot that the plaintiff was entitled 
to relief against the onerous terms of the 
mortgage od the ground that there had 
been an attempt on the part of the 
mortgagee to clog the eqoity of redemption. 
Both the 'Courts below have found that 
there was no undue itfiaenoe and that 
there is no olog against whioh the plaintiff 
is entitled to relief; and, so, they have 
both held that in oase it be found that 
the mortgage relation does exist between 
the parties the plaintiff is entitled to redeem 
only in accordance with the terms of the 
bond. 

The first matter whioh is to be dealt 
with in eeoond appeal is the defence whioh 
was set up by the defendant-respondent in 
this oase. The oase has heen argued at 
great length before me but, put broadly, the 
argument on behalf of the appellant is that 
there is no evidence on the reoord 
to support the oase whioh was set up by 
the defendant-respondent in his written 
pleadings and in the statements whioh 
were made by Counsel on his bobalf in 
Court. •' y 
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After much consideration of the case l 
bate some to the oonelusion that the argu- 
®ent for the plaintiff most prevail I find 
that there is no evidence on the record to 
$rove the story whioh was pat forward by 
the defendant for the purpose of showing; 
that the mortgage deed in sait was a sham 
document exeouted for the purpose of oloakmg 
a previously oompleted transaction of sale. 

Before I oome to discuss this maltBr, it 
ia neoessary to refer to a few faots relating 
to the history of this property and the 
dealings whioh took place in connection 
with it. It is said that this property was, 
before the time of the British annexation, 
included in the taluqi held by the taluqdar 
of Mahmndabad, Whether that be so or 
not, it is a fact that the Summary Settle, 
ment was made with one Chhatar Pati 
Singh who is a oollataral relative of the 
.present, plaintiff, Saheb Bakhsh Singh. 
Saheb Bakhsh Singh is a grandson of one 
Jawahir Singh while Chhatar Pati Singh 
.was the grandson of one Basant Singh. 
The latter and Jawahir Singh were brothers. 
.Mahipat Singh, the man who exeontod the 
deed cow in tuit, was the paternal uncle 
of the present plaintiff. Another person, 
.whose name requires to be mentioned, is 
x>ne Bhim Singh. He was a cousin of 
Mahipat SiDgh the man who' exeouted the 
deed whioh is now before the Court. 

When the time of the first Regular 
Settlement came, the Court of Wards was 
In charge of the Mahmndabad estate and 
a suit was brought on behalf of the estate 
for the reoovery of these two villages of 
Sadrapnr and Nanknin and of certain other 
property, the Summary Settlement of whioh 
had been made with Chhatar Pati SiDgh. 
The olaim ou behalf of the Mahmndabad estate 
was dismissed. 

i ^ 

After this had taken place, suits were 
brought by Mahipat SiDgh and Bhim Singh 
•against Chhatar Pati Singh for the recovery 
J)f certain shares in the property which 
bad been settled with Chhatar Pati Singh 
including the two villages mentioned in the 
.mortgage-deed.- In appeal, Mahipat Singh 
JSnd Bhim Singh won their claims and 
Aaah of them got a 4-anna share in each 
«f the two villages as also in certain other 
property. After this had taken place, the 
taluqdar, on being released from the Court 
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of Wards, again brought suits for the pur * 
pose of recovering these villages and other 
properties on the ground that they 
belonged to the taluqa and had been wrongly 
settled with Chhatar Pati Singh. In those 
suits Mahipat Singh and Bhim Singh, 
who had already recovered their shares 
in the two villages mentioned in the deed, 
were made parties. In two oases, with whioh 
we are not concerned here, the taluqiar 
succeeded in obtaining a decree but in the 
other oases he was unsuccessful; and, eo far 
as these two villages of Sadrapnr and 
Nankuin were concerned, his case was 
definitely dismissed. 

We oome now to the 17th of Maroh 18 >9. 
On that date - Mahipat Singh and Bhim 
SiDgh made an application to the Settle¬ 
ment Officer a?king that mutation should 
be made in favour of the taluqdar in respect 
of their shares in Sadrapnr, Nankuin and 
eight pettis in certain villages in respect 
of whioh the suits of the Raja had been 
dismissed. In this application the previous 
history of the property was set out. There 
was a declaration that the property had 
keen mortgaged before annexation to the 
predecessor in.interest of the taluqiar and 
that possession had been made over to the 
taluqiar. There was then a reference made 
to the Summary Settlement made in the 
year 1264 Fasli with Chhatar Pati Singh. 
It was stated in this petition that the 
Settlement was made with him beoause he 
bad held a theka of the property from the 
taluqiar and beoause possession had been 
made over to him under the theka. The 
application then went on to reoite that, in 
the Regular Settlement, the two applicants, 
that is to say, Bhim Singh and Mahipat 
Singh, had put forward olaims against 
Chhatar Pati SiDgh and had got decrees 
against him for 4-anDas share each in the 
property. It was stated further that the 
applioaDts had been supplied with foods 
for this litigation by the taluqdur . The 
prayer was that mutation should be made 
in favour of the taluqdar. There was no 
definite statement that the property had 
beeD actually transferred by sale or other¬ 
wise. There is nothing but a vague state¬ 
ment that the petitioners bad received from 
the Raja the money whioh they had had to 
spend in running their oases against Chhatar 
Pati Singh. _ 
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The Settlement Officer. Mr. MoMinn, refus¬ 
ed to aooept this application for mutation 
on the ground that there waa before him 
no definite evidenoe of any transfer in favour 
of the Raja. After his order refusing: to 
make mutation, the mortgage now in snit 
was exeouted. There were also exeouted, 
subsequent to the date of the Settlement 
Officer’s order, oertain other documents of 
transfer which are described as deeds of 
relinquishment. Later on, this document of 
mortgage was produced in the Settlement 
Court before a Settlement Officer who had 
succeeded Mr. MoMinn. This gentleman 
apparently passed an order on the strength 
of this mortgage-deed directing that the 
ialuqdar should be recorded in the khcwat 
as the mortgagee of the properties mentioned 
in the deed. 

It is now possible to set out dearly 
what the defence set up by the taluqdar in 
the present oase was. The story is to be 
collected from paragraphs 14, 15, 16, 17, 18, 
19, 20, and 21 of the written statement. 
In the fourteenth paragraph of the written 
statement it was said that after the Court 
of Wards had lost the suit against Chhatar 
Pati the talvqdar's mother asked Mahipat 
Singh and Bhim Singh to file suits against 
Chhatar Pati Singh for the purpose of 
obtaining a decree against him and that 
it was proposed to them that after they 
had obtained suoh decrees they should be 
paid the expenses they incurred in the 
litigation against Chhatar Pati and in con* 
sideration of their beirg paid this sum 
they were to transfer the property decreed 
to the taluqdar who was a minor at that 
time. It is stated in paragraph fourteen 
of the written statement that both Mahipat 
and Bhim accepted this proposal. Paragraph 
fifteen refers to the suits whioh were 
brought by Mahipat Singh and Bhim Singh 
and to the deorees whioh they obtained 
in the month of September 1866, Paragraph 
sixteen refers to the suits subsequently 
brought by the Raja against Chhatar Pati 
Singh, Mahipat Singh and Bhim Singh 
and oontains an admission that the 6uit 
brought in respect of the two villages 
mentioned in the mortgage-deed failed on the 
5th of February 1869. Then we come to 
paragraph seventeen, which really oontains 
the gist of tfce defence put forward by the 

taluqdar in 'bis connection, This paragraph 
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seta out that, after the Raja’s suit against 
Chhatar Pati Singh, Mahipat Singh and 
Bhim Singh had failed, he called uponMahipat 
Singh and Bhim Singh to fulfil the agree* 
ment referred to in paragraph fourteen of the 
written statement. It is alleged that there¬ 
upon Mahipat Singh transferred his share to 
the Raja by sale and pnt him in possession. 
The sale was an oral sale and the considera¬ 
tion whioh was paid was the sum whioh 
Mahipat Singh had been out of pooket in 
prosecuting his suits against Chhatar Pati 
Singh. It was also alleged inlthis paragraph, 
seventeen, that a further consideration was a 
grant to Mahipat Singh and his wife for 
their joint lives of the profits of two villages 
Sastipnr and Gorehta. In paragraph twenty- 
four of the written statement it was alleged 
that the sum paid to Mahipat Singh on 
aooount of his law expenses in the eases be 
had against Chhatar Pati Singh amounted 
to Rs. 2, 500. Pausing here, it is at once 
dear that the allegations in paragraph seven¬ 
teen amount to a statement that a definite 
sale had been arranged and completed in the 
early part of 1869 prior to the date of the 
application made for mutation. 

Paragraph eighteen refers to the mnta* 
tion application dated the 17th of March 
1869 whioh has been mentioned above. 
Paragraphs nineteen and twenty refer to 
various incidents whioh took place in the 
course of the proceedings in mutation; and 
then we oome to paragraph twenty-one, in 
whioh it is alleged that, in order to comply 
with the order of the Settlement Officer and 
to protect the property against a threatened 
claim for pre-emption made in the course of 
the mutation proceedings by Ohhatar Pati 
Singh, Mahipat Singh executed the deed of 
mortgage on the 16th of June 1869. It was 
alleged, moreover, in this paragraph that la 
sum of Rs. 5,000 was raid to Mahipat Singh 
by way of “ additional consideration ” and 
that this deed did not affect, and was not in 
aoy way intended to affect, the sale trans¬ 
action referred to in paragraph seventeen as 
already completed. 

The plaintiff filed a written replication to 
these allegations. It is not necessary for me 
to refer to it in detail. It is sufficient to 
observe that it was denied that any sash 
sale, as was referred to in the written state* 
ment of the defendant, had ever taken 
place. 
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Before parting with the pleadings in the ease, 
it will he as well to refer to oertain oral pleas 
whieh were pat before the Ooart on behalf 
of the defendant. The plaintiff had com¬ 
plained in his replioation that the defendant 
had not famished partiealars of the negotia¬ 
tions for the sale referred to in the written 
statement and had not specified the date on 
which the sale bad been concluded. It is 
obvioue that the Counsel who appeared for 
the defendant had some difficulty in answer¬ 
ing these points put forward on behalf of 
the plaintiff. However, he stated that the 
facts upon which the defendant relied re¬ 
garding his defence that a sale had taken 
plaoe were all set out in paragraphs 14,15, 
17 and 18 of the written statement. He 
informed the Court that no specific date oould 
be mentioned upon which the negotiations 
for sale had been commenced. All he could 
Bay was, that the bargaining between the 
parties began some time after March 1865 and 
that the whole transaction was completed 
early in the year 1369. Referring to the 
mortgage-deed of the 16th of June 1869, he 
described it as being a " nominal document” 
in the tense that the previous transaction 
of sale was intended to be given effect 
(o under the guise of a deed of mortgage. I 
may say here that 1 am unable to under¬ 
stand the meaning of this last plea. It 
possibly means that the document in suit, 
although in form a mortgage, was in reality a 
dead of sale. 

The learned Counsel added that a sum 
of Rs. 5,000 had aotually passed at the 
time of the execution of this deed. He 
described this money as being “ a part 
of the original consideration” for the sale 
which had been previously effected. My 
only comment on this last plea is that it is 
raising a case which is inconsistent with the 
other pleas which were taken in the written 
statement. 

Before proceeding further on this part of 
the case, I may as well dispose of one objec¬ 
tion which was raised in the Courts below 
• and which had been repeated here. 
It is, argued that the defendant was 
not entitled to raise the plea that this 
deed of mortgage was a fiotitious 
document intended to cover a pre¬ 
viously completed transaction of sale 
between the parties. I think the Courts 
beloyt. were right in saying that this objection 
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was not tenable. It appears to me that the 
case is one which can fairly be said to fall 
within the purview of the first proviso to 
seotion 92 of the Indian Evidence Act. The 
defendant was entitled to prove any facts 
whioh would invalidate the document in suit, 
and he certainly oould render the document 
invalid if he managed to prove that, at the 
date the mortgage was executed, the mort¬ 
gagor was not the owner of the property 
while he (the mortgagee) was the full owner, 
A man cannot mortgage his o^ n property 
to himself, and, if the defendant succeeded 
in establishing the story whioh he set up in 
bis pleadings, there oan be no doubt that the 
deed in suit must be deemed to be of no legal 
effect. 

However, I am satisfied that the appellant 
is right when he contends that the story put 
forward by the defendant was not proved and 
that there is no evidence upoo whioh it oan 
be held that a sale actually took plaoe before 
the mutation proceedings began in the month 
of March 1869. It is an unfortunate circum¬ 
stance that both the Courts below have failed 
to keep in view what was the real point in 
issue between the parties. They have both 
allowed themselves to stray into a ma/.* of 
speculation and the findings at whioh they 
have arrived seem to me, upon analysis, to 
be quite inconsistent with the case set up in 
the written statement. There has been, in 
both judgments, a great deal of irrelevent and 
futile discussion. Both the Courts refer to 
the "rival theories put forward by the parties.” 
But we have nothing to do with theories 
put forward by the parties. Parties are under 
an obligation to plead facts and to prove 
them; and the question, therefore, really is- 
whether the defendant gave proof of any 
facts from which it could be inferred that a 
gale had aotually taken plaoe in the early 
part of 1869. In order to show how the 
Courts have strayed away from the point, I 
may refer to oertain passages in the judg¬ 
ment of the Subordinate Judge. After a 
great deal of speculative argument, he refers to 
the story put forward by the defendant in 
paragraph 14 of the written statement in 
which it was alleged that the preliminary 
arrangement for the sale of this property was 
entered into before Mahipat Singh and Bhim 
Singh commenced their litigation with 
Ohhatar Pati Singh. The Subordinate Judge 
says that this story is not preyed to be true 
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and yet- It is an essential part, of the 
etory which 13 put forward by the 

defendant. He also refers to the 

inability of the defendant to prove the 
time at which the Bale tock place. The 
Sabordiante Judge then Beem* to have 
found himpelf in pome difficulty in the 
matter of explaining how it came to pass 
that a 6nm of Rs 5,000 was advanoed at 
the time of the execution of this mortgage 
deed. He tells us that the outside value 
of the property at the time was not 
more than Rs 3,500, and so it is apparent 
that the Rs. 5,000 which changed hands at 

the time the deed was executed was, to 

say the least of it, a fanoy prioe. 
His conclusion was that the taluqdar was 
so anxious to get the property that he 
did not mind paying for it more than 
what it was worth. In this oonn9ction, 
however, he omits from consideration the 
allegation of the defendant that, in 
addition to this sam of Ri 5,000, the 
taluqdar had paid a sum of Rs. 2,500 on 
aooount of the oosts. As regards this 
latter allegation, regarding the amount of 
•osts, the Subordinate Judge in the con* 
eluding portion cf his judgment finds that 
there ie no proof that this sum was paid 
to Mahipat Singh. Having got himself into 
a tangle, the learned Subordinate Judge solved 
the difficulty before him by finding that the 
deed in suit was intended to take effect as a 
deed of sale. He says that the only finding 
open to him in the case was that the deed 
in suit was intended to be a deed of 
sale. 

To begin with, as a matter of law, the 
defendant was not entitled to raise a esse 
of this kind; and, in this connection, I 
ceed only refer to the judgment of 
Jenkins, C. J., in Dattoo v. Bamchandra 
Totaram (1), a decision whioh was oited 
with approval by their Lordships of the 
Privy Council in the oase reported as 
Mating Kyin v. Ma Shue La (2). But, 
over and above this, it is quite clear that 
the Subordinate Judge has found for the 
defeedant a oase whioh was never set up, 

(1) 30 B. 119; 7 Bom. L. R. 669. 

(2) 42 Ind. Cas. 642; 46 C. 320; 16 A. L. J. 826; 33 
M. L. J. 643; 3 P. L. W. 185; 6 L. W. 777; 22C. W. N. 
257; 23 M. L. T. 36; 27 C. L J. 175; 20 Bom. L. R. 
278; (1918) M. W. N. 300; 9 L. B. R. 114; 11 Bar. L. 
3L 21, 44 I, A. 230 (P..C.). 


It certainly was not the plea of the defendant 
that this mortgage deed in suit purported 
to operate as a deed of sale or was intended 
so to operate. The oase was that it was 
a sham transaction which was not intended 
to have any legal effect but was, for the 
purpose of defeating a threatened claim to 
pre emption, drawn up in order to mask 
a transaction of sale already completed. 

It is quite dear, therefore, that the judg* 
ment of the first Court oannofc be supported. 
For similar reasons, it is impossible to sustain 
the j nilgais nt of the lower Appellate Court. 
There is, in the judgment of the learned 
Judge, a great deal of discussion of some 
vague agreement betwesn the parties the 
object of whioh, according to the lower 
Court’s judgment, was to ‘ restore perman¬ 
ently ” to the taluqdar the property that 
had been deoreed to Bhim Singh and 
Mahipat Singh through the taluqdar’s assis¬ 
tance. 1 entertain some doubt as to what 
the learned Judge of the Court below 
means by restoration. I oannot say whether 
he intended to find that the arrangement 
between the parties was one by way of 
restitution, that is to say, an arrangement 
by whioh Bhim Singh and Mahipat Singh 
were to restore to the Rija property to 
which they knew they had really no title. 
If that be the moaning of the learned 
Judge, then all that need be observed is 
that this was not the oase whioh was set 
up by the defendant. Farther, I find from 
the judgment of the learned Judge that 
he rejects as absurd the case put forward 
on behalf of the defendant that the reim¬ 
bursement to Bhim Singh and Mahipat 
Singh of the oosts whioh they had incurred 
in their litigation of Ohhatar Pati Singh 
was to ba the consideration for what the 
learned Judge oalls “ restoration.” I agree 
with the learned Judge that snob a story, 
on the face of it, does appear to be absurd. 
It is very difficult to understand why 
Bhim Singh and Mahipat Singh should 
agree to “ restore ” to the taluqdar any 
property which they won in their suits 
against Chhatar Pati Singh merely in consi¬ 
deration of their being paid their out-of-pooket 
expenses by the Raja. It is obvious enough 
that an arrangement of this kind brought 
no benefit whatever to Bhim Singh and 
Mahipat Singb, The point, however, ie that 
this story, which the learned Additional 
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Judge calls absurd, is (he very story whioh 
(be defendant sets up in paragraph seventeen 
of bis ^written statement. Another observa¬ 
tion whieh I have to make on the judgment 
of Ibe lower Appellate Court is thi9. The 
learned Judge, after a good deal of dia- 
eussion of the matter, seems to have some 
to the oonolusion that the 9tory of the 
payment of Rs, 5,COO at the time of the 
exeaution of this mortgage deed was a 
myth. Here, agaiD, the Court has gore off 
the rails, for it was the ease of both 
parties that this sum of Rs. 5,000 bad 
been paid. 

I do not propose to disouss at any greater . 
length the judgments and the reason of the 
Courts below. I oan say de6nitely, after 
an examination of the reoord, that there is 
no evidenoe upon which any Court oould 
have found that a definite transaction of 
Eale had been concluded between the parties 
before the 17th of March 1£69—a sale 

by which the shares mentioned in the deed 
in suit were transferred by Mabipat SiDgh 
to the taluqdar in consideration for a sum 
of Rs. 2,500 alleged to have been paid to 
Mahipat Singh cn account of the costs 
he bad inourred in litigation. I m6y say 
that I regard all the dealings whioh tock 
place between the parties subsequent to 
the 17th of March 1869 as being no 
evidence to support the story whioh was 
raised for the defenoe. There was a definite 
ease put forward that the whole transaction 
of sale had been completed before Mar oh 
1669. That ease has failed, in my opinion, 
entirely and the result, therefore, is that 
the deed in suit must be deemed to operate 
as a mortgage. 

It now remains to disousB only two other 
matters, and it will not be necessary for me 
to refer to them at aoy great length. 
The plaintiff’s case was that tbia mortgage 
bad been procured by the exercise of undue 
influence. As 1 have mentioned before both 
the Oouit 9 below have found against this 
plea and I agree with their findings. There 
is no evidenoe whatever to show either 
that the taluqdar in 1£69 was in a position 
to dominate the will of the mortgagor, 
Mabipat Singb; nor, again, is there aDy 
evidence to show that he really took an 
unfair advantage. This finding puts an 
end to any case of undue influence. There 
ieuiein* tbe other plea of clog which has 


been argued at some length by the learned 
Counsel for tbe appellant. I may observe 
at onoe that it is somewhat curious to find 
a plea like this proceeding from a mortgagor 
who, being entitled to bring his suit for 
redemption in the year 1899, refrained from 
this. It seems to me that no relief oan 
be allowed to the plaintiff on the equitable 
ground that the terms of the mortgage- 
deed constitute a fetter upon the right to 
redeem. The learned Counsel refers to the 
very high rate of interest aod to the fact 
that interest was to be paid by the mort¬ 
gagor during tbe period of the mortgage. 
I have mentioned above that the covenant 
relating to interest was that the mortgagee 
was to be entitled to appropriate the prefits 
and he was, in addition, to be entitled at the 
time of redemption to interest at tbe rate 
of 24 per oent. per annum simple on the 
principal amount. The plaintiff relies chiefly 
on this latter stipulation regarding tbe pay¬ 
ment of interest at the rate of 24 percent, per 
annum and points out that this is indicative 
of an intention to render redemption all but 
impossible. 1 do Dot think it is open to the 
plaintiff to put forward a case of clog merely 
upon the ground that a high ra*e of interest 
has been stipulated for in tbe deed. One of 
the findings of the Courts below is that 
the property was of comparatively small 
value and that the sum of Rs. 5,0G0 ad¬ 
vanced on this mortgage was far more than 

the property was worth. Another point 
made by tbe Courts below is that, at the 
time the mortgage was made, the profits 
aooruing from the mortgaged property 

amounted to a sum whioh would 

gave the mortgagee only between 5 

and 6 per cent, on his money. I am not 
prepared, therefore, to hold that there is 
anything in the stipulation for interest wbioh, 
in the absence of any proof of undue influence 
or unfair dealing, entitles the plaintiff to 
any relief. As observed by Dr. Q-hosh in his 
book on the Law of Mortgage, at page 222 of 
the 4th Edition, ‘a mortgagor may no doubt 
olaim to be relieved from an oppressive 
bargain, but he can only do so under the 
same conditions as a debtor who has obtained 
an advance without any security, and is 
net entitled to any preferential treatment.” 
I agree with what is said by the learned 
author and also with bis farther state¬ 
ment that, in tbe absenoe of undue influence, 
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fraud or coercion, e. mortgage oanuot bn 
treated as an exception to the general rule 
that parties most he held hound by their 
contract., The plaintiff is entitled, in my 
opinion, to redeem but he aan only redeem 
on the terms oontained in the mortgage. 

The result, therefore, is that the appeal 
is allowed. The dearee of the Court beiow 
is set aside. The plaintiff will be given 
a dearee for redemption on payment of the 
principal sum and interest at the oontraot rate 
□ p to the time fixed for payment. A deoree 
for redemption in the usual form will be 
prepared, The plaintiff is, in my opinion, 
entitled to his oosts in all three Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No, 74 of 1919. 

Jane 21, 1920. 

Present: —Mr. Justioe Tadball and 
Mr. Justioe Kanhaya Lai. 

' BHUPAL SINGH —Plaintiff 
—Appellant 

versus 

UJAGAR SINGH and another—Defendants 

—Respondents. 

U. P. Land Revenue Act (III of 1901), 8. 233 (k)— 
Partition, imperfect—Suit by party to partition for 
declaration that land allotted to defendant belongs to 
him, maintainability of. 

Defomlant Bold certain land to a vendee. Plaintiff 
pre-empted the sale, obtained a decree, paid tho 
purchase-money and was put into possession of tho 
property but he failed to get mutation of names 
effected in his own favour. Subsequently, both par. 
ties applied for imperfect partition of their record, 
od shares. Tho partition was accordingly effected 
and the property in dispute was allotted to the 
defendant, in whoso namo it stood. Plaintiff applied 
for correction of tho records, but bis application 
was rejected. Uo then brought a suit for a declara¬ 
tion that the property in dispute belonged to him 
and that it had been wrongly allotted to tho 
defendant: 

Held, that tho suit was barred by the provisions 
of section 233 (k) of tho U. P. Land Rcvonuo Act. [p. 
123, col. 1.] 

Letters Patent appeal from a judgment of 
Mr. Justioe Kyves. 

Mr. Sital Prasad Qhosh for Mr. Panna 
Lai, for the Appellant, 


Mr. Baleshwari Prasad , for the Respond¬ 
ents. . 

JUDGMENT. —The facts of this ease, so, 
far as we have been able to discover them 
fro n the reoord, are as follows :— 

In the year 1897, or thereabouts, one 
Kanak Singh sold certain property to a, 
oerfain vendee. The present plaintiff ap¬ 
pellant brought a suit for pre-emption and: 
obtained a deoree and apparently paid up, 
the amount of money and was put in 
possession. In the year 1913 a oo-sbarer; 
in the village applied for an imperfect- 
partition of his share. Up to that date, 
the pre-emptor had not obtained mutation 
of names in reapeot to the pre empted 
property. KaDak Singh had then died 
and is represented now by the present defend- 
ante-respondents. These defendants-respond- 
ents also applied for an imperfect partition 
of their share as recorded in the kheusai 
whioh included the pre-empted share. The 
pre-emptor also applied for an imperfest 
partition of his recorded share whioh did 
not inolude the pre-empted share. Certain 
other persons also applied for partition of 
their shares. A partition prooeediDg was 
drawn np under whioh to the preienfc 
defendantr-respondents was allotted the whole 
share whioh stood reoorded in their namep. 
and whioh inoluded the pre empted share. 
To the present plaintiff-appellant was 
allotted the share whioh stood in his naniQ 
in the hhewat and that did not inolude the 
pre empted share. The partition proceedings 
continued. We note that in the partition 
proceedings that we have mentioned above., 
the tare x-toqsim , wa9 drawn up in January 

1915. In October 1915 the present plaintiffs 
appellant awoke to the wrong entry of the 
defendants’ namesin the reoords. He applied 
to the Pargaca Officer to have his name 
entered against it. That officer directed 
mutation in his favour. The opposite partyg 
the defendants-respondents, appealed and the 
Collector on appeal upset the order of the 
Pargana Offioer. The plaintiff took it up on 
farther appeal but lost the oase. On the 
19th of Jure 1916 the partition proceed¬ 
ings were concluded and finally sanctioned 
and oame into effeot on the 1st of July 

1916. On the 28th November 1916 the 
plaintiff brought the present suit for a 
declaration that the pre-empted share whioh 
stood in the name of the defendants and 
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whi«h bad been allotted to them by tbe 
partition belonged to him and did not 
belong to them. Tbe Courts below have 
held that the plaintiff is in aetual pos¬ 
session of tbe property and the lower Ap¬ 
pellate Court has held that the snit being 
one with reference to the partition of a 
wahal is barred by section 233 (k). This 
deoision has been upheld by a Single Judge 
of this Court: hence the present Letters 

patent appeal. 

An examination of the plaint shows 
clearly that the object of the present suit 
is to upset the partition proceedings. 
The plaintiff in his plaint sets forth the 
facts of the partition case in the Revenue 
Court and the fact that he applied for 
the correction of tbe khewat and failed; 
and hence he asks the Court for a * declara¬ 
tion that he is entitled to the property. 
The oase is, in our opinion, fully covered 
by the old Full Bench oase of Muhammad 
Badiq v. Laute Ram (1). That oase was 
followed subsequently in the case of Bijat 
Misir v. Kali Prasad Misir (2). The question 
is really a difficult question for decision. 
It is open to more than one opinion. The 
view taken in the oase of Muhammad 
Sadiq v. Laute Ram (1), had been consistent: 
ly followed until the deoision in Bt;ai 
Misir v. Kali Prasad Misir (2), when, for 
the first time, the then learned Chief Justice 
proposed to depart from it. The other Judges, 
who constituted the Full Benoh, however, 
differed. There was a former deoision to 
be found in Shambhu 8irtgh v. Daljit Singh 
(3) which, however, in our opinion, does not 
affect the deoision in the oase of Muhammad 
,Sadiq v. Laute Ram (1). The learned Chief 
Justice, no doubt, was of the opposite 
opinion to that expressed in the former 
Fall Benoh deoision bat the two learned 
Judges who sat with him decided the case on a 
totally different point; as a dose perusal of 

the judgment will digolose. . 

In view of the former deoisions of this 
Court on the point, we mrst hold that the 
deoision of the learned Judge of this Court 
is correct and this appeal, therefore, fails and 
is dismissed with costs. 

Appeal distr. Used. 


(if 23 A.. 29’, A. W. N. (1001) 80. 

• (2) 41 Ind. Cas. 912, 89 A. 469; 16 A. 
(8) 881»d. Cm. 19j 88 A. 243, 14 A. L. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rivision No. 122-B oi 1919, 

April 21, 1920. 

Present :—Mr, Maonair, A. J. C. 
MATHURA AND OTBER8—DEFENDANTS— 

Applicants 

versus 

Sheikh CHOTU— PlaiisTIFF—Non- 

Applicant. 

Contract Act (IX of 1872), s. 145— Principal and 
sure ty—Decree against both—Surety discharging decree 
by executing mortgage in favour of decree-holder— Mcrt. 
gage, whether good "payment''—Civil Procedure Code 
(Act V oj 1908), O. XXI, r. 2—Adjustment out of Court 
—Adjustment not ceitified, when may be ignored, 

A decree was obtained against the plaintiff as' 
surety jointly with tho principal debtor: tho plaintiff 
paid off the debt by executing a mortgage in favour 
of tbo decree-holder, and brought tho present suit 
to recover tho amount paid by him as surety from 
the heirs of the principal debtor: 

Held, that the suit was maintainable, as the mort. 
gage, being a conveyance or a transfer of property 
and not merely the incurring of a pecuniary obliga- 
tion, was a good payment under section 145 of the' 
Contract Act. [p. 124, col. 1.] 

Under rule ?, Order XXI, of the Civil Procedure 
Code an adjustment of decree out of Court which 
is not certified to the Court can only bo ignored in 
proceedings in execution of that particular decree, 
[p. 124, col. 1.] 

Revision of the judgment of the Small 
Cause Court, A kola, in Small Cause Suit 
No. 2121 of 1918, dated tke 15th April 1919. 

Mr. M. B. Nigogi, for the Applicants. 

Mr. M. R. Bobde, for the Non-Applicant. 

JUDGMENT.—A third rarty 'obtained 
a deoree against Kanna, the deceased father 
of the two defendants, as a principal debtor, 
jointly with the plaintiff as his surety. 
The rlaintiff, Sheikh Chotu, paid off the 
debt by a mcrlgage executed by his wife 
in favour of the deoree holder. The mort¬ 
gage bond reoites that the decree has been 
satisfied. Tbe present suit was fi.ed by 
Sheikh Chotu for recovery of the amount 
paid by him as a surety from the heirs of 
Kanna, the principal debtor, and the plaint¬ 
iff has been given a deoree for which he 
asked 

The defendants have appl'ed for revi¬ 
sion on the greand that the execution of 
the mortgege, being no more than an under¬ 
taking to pay, was no payment of the debt 
and, therefore, gave the eurety no right of 
action. A mortgage is a conveyance or a 
transfer of property and pot purely ap 
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incurring of pecuniary obligation and i?, 
therefore, a good ’ payment” under section 
14.5 of the Contract Act, as was held in 
Anwarkhan v. Oulim Kasavi (1) and Putti 
Narayanamurthi Ayyar v. Marimuthu Ptlloi 
(2). The learned Pleader for the applicants 
attempted to argue, further, that as tho pay¬ 
ment had never been certified by the Conrt 
exeauting the decree, the debt has not been 
extinguished. This is an entirely new plea 
raising a question of fact. It is quite possible 
that the adjustment has been so certified. 
In any ease, the adjustment can only be 
ignored under Order XXT, roll 2, of the 
Civil Procedure Code, in the execution pro¬ 
ceedings of this particular deoree, and a9 the 
deoree-bolder appeared as a witness in this 
case and admitted that his decree had been 
completely satisfied, the defendants do not 
seem to stand in any particular danger. 

• The application is rejected, and the 
applicants must pay the costs, in which the 
Pleader’s fee wilt be Rs. 15. 

Application rajtcicd. 

(1) 60 Ind. Caa. 611; 16 N. L. R. 78. 

(2) £6 M. 322. 


MADRAS HIGH COURT. 

Civil Apfkal No. 27 of 1919. 

March 26, 1920. 

Present : —Mr. Justice Sadasiva Aiyar 
and Mr. Justice Speccer. 

GOPALA KRISHNIER (minor) btjuxt 

friend SAMBASIVA AIYAR— Defendant 

No. 2 —Appellant 
versus 

GANAPATHY AIYAR and others— 
Plaint.ffs and Defendant No. 1— 
Respondents 

Civil Procedure Code (Act V of s.92—Suit 

instituted with sanction of Advocate-Qeneral — Party, 
addition of, after institution—Fresh sanction, whether 
necessary—Test—Charitable institution —Ohatram— 
Person possessing substantial interest, who is — Trustee, 
devolution of office of, in founder’s family—Vacancy in 
office, effect of. 

W here in a suit instituted with the sanction of 
tho Advocate-General uuder section 92 of the Civil 
Procedure Code, it is necessary to add a defendant, 
the test for determining whether such addition 


requires a fresh sanction from the Advocate-General 
before the suic can bo proceeded with against him, 
is whether the scope of the suit has been really 
enlarged by the addition of the now party, [p. 126, 

col. 2.J 

A person who has devoted time and energy in 
order to place the affairs of a chat ram on a proper 
footing and to see that the objects of the trust are 
duly carried out, is a person possessing a substan¬ 
tial interest in the maintenance of the charity so 
as to entitle him to sue under section 92 of the 
Civil Procedure Code, so, too, a person who lives in 
the neighbourhood of such an institution, and as a 
member of the community, is entitled to make 
use of the choultry, [p 12?, col. 1.] 

Where the founder of a charity ha9 provided for 
the olEco of trustee being held by tho members of 
the founder’s family and a vacancy occurs in the 
trusteeship, the otlice reverts to the family members 
in the line of tho founder, [p. 129, col. 1,] 

Appeal against the deoree of the Court 
of the Subordinate Jadge, Negapatam, in 
Original Suit No. 80 of 19i7. 

FACTS.—Scheme suit under section '2, 
Civil Procedure Code. Plaintiffs were two 
alleged worshippers living outside the locality 
where the trust was situate. The 1st defendant 
was the son of the founder and was super¬ 
seded from trusteeship by the High Court 
[Qanopaii Ayyan v. Savithri Animal (1)] 
at whose direction a trustee was appointed 
in 1897. That trustee died in 1917. The 
High Court’s deoree had direoted the Pre¬ 
sident of the Distinfc Board of Tanjore to fill 
up the vacanoy when it should ocour. The 
President was not a party to the decree. 
He refused to exercise the power of appoint¬ 
ment. Hence this suit. The 2nd defendant 
was the son of the 1st defendant. He was 
added as a party at the objection of the 1st 
defendant by order i f Court. But no sanction 
was obtained from the Advooate-General for 
adding him as a party. The lower Court 
framed a sobeme. The 2nd defendant 
appealed. 

This appeal oame on for hearing, on 
the 13th August 1919, before Sadasiva 
Aiyar, and Burn. JJ. 

The Hon’ble Mr. T. Arumainntha Filial , 
for the Respondent 0 , took a preliminay objec¬ 
tion that no appeal lay as there was do 
deoree” against the 2od defendant and 
cited Aiyappi Mudaliar v. Oopalaswami Mudj» 
liar (2). 

Mr. A. Krishnatwimy Aiyar, for the Appel¬ 
lant.— My contention is that the High Court’s 

(1) 21 M. 10:7 Trd Deo. (N a.) 364. 

(2) 16 Ind. Cas, 46; 12 Rf. L. T. *09; (1912; M. W, 

N. 1122. . 
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eebeme proved futile and so ou the death of 
the trustee appointed, the trusteeship revert¬ 
ed to the founder’s family. Inasmuch as 
it could cot vest in the 1st defendant, it has 
veBted in the 2nd defendant. So the scheme 
does operate substantially agaist the 2nd 
defendant. The lower Court has drawn up 
a decree. In Aiyappa Mudaliar v. Gopalaswami 
Mudalinr (2) there was no desree drawn up. 
1 submit that the appeal is sompetent. (The 
preliminary objection was overruled). 

The suit is not maintainable in view of the 
Full Bench decision in Ramachandra Iyer v. 
Faramuwaran Munbu (3). The plaintiffs, 
not being residents of the plaoe where the 
trust is situate and as they do not allege that 
they are regular worshippers, have not the 
"interest” required to maintain the suit. 

[Sadabiva Aitab, J —Has the objection 
been taken in your written statement.] 

The point ba6 been raised in the lower 

Court. 

(Sadasiva Aitab, J.—Was not the decision 
subsequent to the filing of the plaint]. 

Yes. 

My next contention is, that the suit as 
against the appellant must fail as the Advo- 
cate-General’s Lanotion did not extend there* 
to. Tbesorpe of the suit has been enlarged 
and a decree has been passed which operates 
agatQst the appellant also. See Abdul 
Rahman v. Oassum Ebrahim (4) following 
Davit v. Duke of Marlborough (5). See also 
8ayad Hussain Miyun v. Collector of Kaira 
( 6 ). 

Vaithilingum v, RamaUngam Pilloi (7 ) and 
Mulukutla Ramimurthi v. Ohxllara bhas- 
ha r gyya (8) proceed upon the ground that 
where formal parties are added without 
enlarging the soope of the suit sanction is not 
essential, go they do not apply. 

The Hon Mr. Arumainatha Pillai, in reply.— 
The plaintiffs were not responsible for the 
addition of the 2nd defendant who was added 
by order of Court on objection by the 1st 
defendant. Farther, the decision in Yaxthilin ■ 
gamy, Ramalingam Pillai (7) oovers the point. 
, (8)51 Ind. Cas. 693; £6 M. L. .1. 396; 25 M. L. r. 
801; 9 L. W. 492; 42 M. £60; (1919) M. W. N. 4<0. 

(4) 11 Ind. Cas. 726; 36 B. 168; 13 Bom. L R. 


683. 

(6) (1819) 87 E R. 253 at p. 282; 2 Wils. Ch. 130; 

6BR.R29. , 

( 6 1 ai.B. 257; 11 Ind. Dec. (n a.) 174 
* (7) 88 Ind. Cas. 133; 6 L. W. *»; (1917; M. W. N. 

660. 

(8) 60 Ind. Cm- 68. 


JUDGMENT.—The second defendant is 
the appellant before us. The suit was 
brought with the Advocate General’s sanction 
under section 92 of the Civil Procedure Code 
for the framing of a rcheme for the conduct 
of certain charities, for the appointment of a 
new trustee or new trustees (the office of 
trustee have become vacant according to the 
allegations in the plaint) and for other 
appropriate reliefs. 

A preliminary objection was taken for 
the respondents that no appeal lay, because ro 
determination of any question between the 
parties has been arrived at by the lower 
Court, and their leaned Yakil relied upon the 
decision in Aiyappa Mudaliar v. Gopalaswami 
Mudaliar (2). But in that case no deoree was 
at all drawn up embodying any determination 
of the Court, whereas in the present oase a 
formal deoree hag been drawn up determining 
that there is a vacancy in the office of trustee 
and that the plaintiffs are entitled to a de¬ 
claration that the trusteeship is not vested 
in the second defendant and that there is 
a vacancy which enabled the Court to frame 
a scheme. We, therefore, think that there is 
nothing in the preliminary objection put 
forward on behalf of the respondents. 

ComiDg to the appeal, two technical objec¬ 
tions to the maintainability of the suit were 
argued. One was, that the advocate General’s 
sanction did not cover the prosecution of 
the suit as against the eeoond defendant, 
beeaase he was added as a party some time 
after the suit was filed. Reliance is placed 
on Abdul Rahman v. Castum Ebrahim (4) 
and on an English decision on whioh Abdul 
Rahman v. Catsum Ebrahim (4) was supported 
by the learned Judges who deoided it. We 
thick that the test to be applied to the 
solution of the question whether the addition 
of a party requires a fresh sanction from 
the Advocate General before the suit against 
him could be proceeded with, is whether 
the scope of the suit has been really enlarged 
by the addition of the new party. Fol¬ 
lowing the deoision in Vaiihilivgam v. Rama • 
lir-gam tillai { 7) and Mulukutla Ramamurthi 
v. Chillara Bhaekarayya (8) we hold, having 
regard to the pleading and the character of 
this suit, that the addition of the eeoond 
defendant has not enlarged the ssope of the 
suit. We, therefore, overrule this contention. 

The next contention is bared upon the 
deoision of the Fall Beoob of this Co art 
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in the oase reported in Ramachandra lysr v. 
Paranxenwaran Munbu { 3). That any objection 
could be pnooessfnlly based on the strength 
of Ramachandra Iyer v. Parameswaran 
Munbu (3) seems not to have been present 
to the mind of any of the parties (either 
the plaintiffs or the defendants) till after 
the written statement was filed and till 
about the time of the framing of the 
issues whioh was done on the 20th 
February 1918. The plaintiffs did not, 
therefore, mention in the plaint that they 
bad suoh an interest in the charitable 
trust as, aooording to the Fall Bsnoh 
decision, would entitle them to bring a 
suit of this character with the oonsent of 
the Advocate-General. The defendants also 
did not contend in Iheir written statement 
that the plaintiffs did not pcs-iess suoh an in¬ 
terest. However, as issues have to be framed 
not only on the pleadings but on the conten¬ 
tions put forward by the parties and their 
Pleaders at the time of issues, the Court 
ought to have considered the allegations 
then made by the Pleaders of the defend¬ 
ants and settled the issues with reference 
to those allegations also. It is desirable 
that suoh allegations relating to the existence 
or non-existence of the interest required by 
law in the plaintiffs to enable them to 
maintain this suit should be in the form 
of affidavits or verified statements and as 
it is now alleged on behalf of the plaintiffs 
that they have got such an interest, 
we direot the plaintiffs to amend the 
plaint by adding allegations dearly setting 
out in detail the interest whioh entitles 
them to maintain the suit as plaintiffs. 
On such amendment being made, the lower 
Court should give time to the defendants to 
file written statements with respect to those 
allegations, and an issue or issues should be 
framed and deoided as regards that question. 
Acting under Order XLI, rule 25, we direot 
the lower Court to frame the neoeseary 
issues (after allowing the parties to put 
forward the additional pleadings) already 
mentioned, to try the issues and to return 
its findings on the issues and the reasons 
for the findings within four months from 
the reoeipt of the records. The suit is 
remittod to the lower Court for this purpose. 
The plaintiffs will be allowed to amend 
the plaint within three weeks of the receipt 
pf records by the lower Court, Seven 


days will be allowed for objections to the 

finding. 

In persuanoe of the order contained 
in the above judgment the Subordinate 
Judge of Negapatam submitted the fol¬ 
lowing . » 

FINDING:—The suit has been remanded 
by the High Court to enable the plaintiffs to 
amend the plaint setting out the nature of the 
interest whioh they possessed in the plaint 
institution in the light of the decision in 
Ramachandra Iyer v. Paramenoaran Munbu 
(3) with liberty to the defendants to file 
written statements with respect to those 
allegations and directing this Court to 
frame the necessary issue and to return a 
finding thereon after taking fresh evidence 
tendered by the parties. 

The plaint has been amended and written 
statement filed and the following additional 
issue framed:— 

“Whether the plaintiffs have a legal interest 
to maintain this suit?” 

2. In the Full Benoh oase Ramachandra 
Iyer v. Parameswaran Munbu (3) it is 
pointed out that section 539 of the Code 
of 1877, whioh corresponds to section 
92 of the present Code, was based on 
Romilly’s Act, that under the said Act 
it has been held in one ease that the 
person entitled to sue must possess a 
direot interest” and in another oase that 
he must have “a dear interest”, that the 
expression “dierot interest” employed in 
the said section was construed too strictly 
by oertain of the Indian High Courts with 
the result that in Jan Ali v. Ram Nath 
Mundul (9) it was deoided that Mnbam-. 
madans, residing in* the village of Gopalpur 
and in the habit of attending prayers at the 
mosque there, had not “a direot interest” 
in the endowment of the mosque within 
the meaning of the section, that there¬ 
upon the Legislature interfered and elimi¬ 
nated the word “direot”, that the object 
of the elimination was not to make a 
departure from the principle of Romilly’s 
Act but merely to discountenance the 
illiberal construction placed upon ,thfl 
expression previously employed and to 
enable the persons in the position of the 
plaintiffs in Jan Ali v, Ram Nath Mundul 
(9) to maintain a suit under the said 

(9) 8 0.32} 9 0. L. R. 488 } 4 Ind. Dec. (H. c.) 21. 
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•section, Id the opinion of the learned 
Chief Justioe, “the interest in the trust 
must still, in Lnrd Eldon’s words, be a 
olear interest, that it is to say, a present 
1 and substantial, and not a remote and 
’ fiotitious, or purely illusory, interest, and 
■that, whilst indicating the neoessity of 
‘taking a more liberal view than had 
been taken by our Courts in some oases, 
the Legislature did not intend that we 
should go to the other extreme and 
’ allow any member of the Hindu and 

• Muhammadan publio to sue with the 
requisite oonsent in regard to every temple 

• or mosque in British India.” In the 
words of Mr. Justice Oldfield, the interest 
intended is an interest whioh is substantial 

• and not sentimental nr remote.” His 
Lordship observes that, “Proof of residence 
in the neighbourhood of the institution 
will no doubt be one way of establishing 
possession of an interest, not by any 

• analogy with the rights of parishioners in 

• England, but on the simpler ground that 
those who live near to the institution 
will be most likely to take advantage of 

' its benefits.” According to Mr. Justioe 
Ooutts Trotter, “the interest required by 
the Statute to reside in the relator must 
be, in the words of Lord Eldon, ‘clear’ 

1 or, in the words of the learned Chief 
Justioe in thisoase, ‘a present and substantial, 
and not a remote and fiotitioup, or purely 
illusory, interest’; or, in the words of the 
learned Judges in Mchiuddin v. Sayiduddin 
: (10), ‘an existing interest and not a mere 
oontingenoy.” ’ His Lordship adds, “beyond 
•that, it seems to me that the question 
•as to whether any given person has or 
1 has not an interest, as so defined, is a 
pnre question of fact and must be left to 
the Court, before whom he appears, to 
deoide in the light of these general 
: principles on a consideration of the parti¬ 
cular circumstances of each case,” The 

• question for the Court’s consideration is 
whether the plaintiffs in this oase possessed 

! such an interest as is set forth above in 
1 the plaint institution. 

r 3. Now, the undisputed facts are these:— 
! The 1st plaintiff was one of two persons 
' who successfully prosecuted a suit under 
1 Section 30 of the Civil Procedure Code of 

(10) 20 0. 810 afcp 917; 10 lad- Deo. (n. b.) 646. 


1882 in connection with this very institu¬ 
tion— vide, Ganapati Ayyan v, Savithri 
Ammal (1). He formerly lived at Nemmeli, 
whioh is 9 furlongs from the suit chatram, 
and possessed an interest as a partner in 
a rice mill there. He now resides at 
Mannargudi, whioh is 8 miles from the 
suit chatram , and still claims an interest 
in the said rice mill at Nemmeli and in 
a portion of the house which he formerly 
occupied at that place. Ho also swears 
that he has taken meals at the chatram 
on various occasions. The other side, how¬ 
ever, does not concede that he has so taken 
meals and farther questions his alleged 
interest in the said house and rice mill. 
The 2nd plaintiff is a permanent resident 
of Nemmeli. He also affirms that he is 
a Dayadhi of the original donor and that 
he has been taking meals at times at the 
choultry , though these two facts are not 
admitted by the other side. 

4. It seems tome that the 1st plaintiff, 
having in the past devoted his time and 
energy in order that the affairs of the 
chatram might be plaoed on a proper 
footing and that the objeots of the trust 
were duly carried out, must be considered 
to be a person possessing an interest in 
the institution to see that the fruits of 
his labour are not lost. He is also a 
resident of Mannargudi and has oooasion 
to go to Nemmeli. In doing so, he has 
to pass by the suit „ choultry whioh lies 
on the way. The choultry is intended for 
the benefit of the Brahmins generally. 
Being a member of that community, be is 
entitled to take meals at the choultry if 
he ohooses to do so. Living within 8 
miles of the choultry and having oooasion 
to pass by it his chances of resorting to 
it are not remote. 

5. As regards the 2nd plaintiff, living in 
the neighbourhood of the institution and 
being a member of the Brahmin community 
and as such entitled to make use of the 
choultry he must, in the light of the 
observations of Mr. Justice Oldfield quoted 
above, be held to be a person possessing 
an interest in the institution. It is urged 
that he is a well to do peson and as 
such is not likely to resort to the choultry, 
all the more so, as his house is situated 
within easy distance thereof. But the 
benefit of the choultry ia not limited tg 
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the poor nor to travellers coming from a 
distance, but to Brahmins in general 
without restriction of sect or grade in 
life. 

6. For the above reasons, I Bud that 
the plaintiffs have a legal interest to 
maintain the snit. 

This appeal coming on for 5nal hearing, 
after the return of the finding of the 

lower Court upon the issues referred by 
this Court for trial, the Court delivered 
the following 

JUDGMENT. 

Sada8iva Aiyak, J.—The suit was brought 
by two plaintiffs with the sanction of 
the Advocate General to have a scheme 
framed in respect of a choultry oharity 

established in Nemmeli in the Mannargudi 
Taluk, Tanjore District. 

The first question argued in this appeal 
is whether the plaintiffs have got the 

necessary substantial interest to institute 
the suit, having regard to the Fall B9nch 
decision in Ramachandra Iyer v. Para • 
meiwiran Munbu (3). On the evidenoe 
taken on remand, I am clearly of opinion 
that tbe plaintiffs have got such a 

substantial interest in the maintenance of 
the oharity and that their interests are 
not merely "sentimental” or too "remote.” 

The next question is whether tbe finding 
of the lower Court that the second defend¬ 
ant is not a trustee of the institution and 
that there is, therefore, a vaoanoy in the 
office of trustee which has to be filled 
up, in other words, whether the opinion of 
the lower Court that the consideration of tbe 
question whether tbe 2nd defendant should be 
removed from tbe office of trusteeship before 
providing in*the new scheme for the appoint¬ 
ment of a trustee does cot arise in this 
ease owing to tbe 2nd defendant not being 
a trustee is correct. The lower Court says 
"the effect of the High Court’s judgment 
in the oase reported as Qanapati Ayyan v. 
Savithri Ammal (1) wbioh, in my bumble 
opinion, completely put an end to the right 
of trusteeship created in favour of his heirs by 
Gopalakriehna Ayyar” (the grandfather of 
tbe minor 2nd defendant and the father of 
the 1st defendant) "is to create a new line 
of trustees whiob, however, depended for 
its continuation on tbe willingness of tbe 
Distriot Board of Tanjore to interfere as 


each vaoanoy arose to appoint a new 
trustee. The argament of the 2nd de¬ 
fendant's Pleader assumes that the trustee¬ 
ship cannot be vacant even for a moment 
and that somebody or other must have 
besorae a trustee by operation of law as 
soon as the High Court’s scheme proved 
to be ineffective, a proposition for which 
there is no authority.” To understand 
these observations of the lower Court, a 
few facts have to be stated. The founder 
of the feeding oharity in question was the 
1st defendant’s father. He was also the 
1st trustee. The 1st defendant became a 
trustee on his father’s death iu accordance 
with the directions of the trust instrument. 
He was dismissed for misconduot in a suit 
brought on behalf of all the interested 
public by a few persons who were per¬ 
mitted to sue on such behalf under sec¬ 
tion 30 of the old Civil Procedure Code. 
( I'hat suit was not instituted under section 
539 of the old Code of Civil Procedure 
corresponding to the present section 92). 
It was in that suit that the fioal deoision 
referred to above wa9 passed by the High 
Court [see the judgment reported as 
Qmipiti Ayym v. Savithri Ammal (I)]. 
That decree beoame ineffective by the 
refusal of tho District Board to appoint 
a successor to the trastee appointed by the 
lower Court on dismissal of the 1st de¬ 
fendant. All the parties interested thought 
that the High Court itself had the power 
in execution in pursnanoe of its own 
decree to appoint a successor, but when 
the matter oame up before this Court in Civil 
Miscellaneous Petitions 717 and 983 of 1917 
my learned brother, sitting with Srinivasa 
Aiyangar, J., held as follows:—"There 
being no provision in the old decree allow¬ 
ing an application for an alteration qf 
the scheme and there being no provision 
of the Code under which we can entertain 
an application either for an alteration qf 
the scheme or for tbe appointment of A 
new trustee, we are unable to entertain 
these applications. Any alteration of tfye 
scheme or a fresh appointment of a trustee 
oan only be made in a suit under section 
92 of the pretent Civil Procedure Code 
instituted for that purpose.” It was 
in consequence of these observations that 
the present suit seems to have been in¬ 
stituted. 
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> I do not thiok fcbat the above decision 
passed on those petitions precludes the 2nd 
defendant from oonteodiDg that, under the 
general law, when a vacancy ooourrei in the 
office of trustee, the trusteeship reverted to the 
family members in the line of the foander 
and that, the 1st defendant, having been 
made incapable during his lifetime of 
olaiming the trusteeship owing to hi 9 
dismissal in the former suit (he has also 
disclaimed aDy right in himself in the 
pleadings in this suit), 2nd defendant, the 
son of the 1st defendant, who was not iu 
existence at the time of the former sui', 
has become the trustee a? he belongs to 
the family of the founder. I accapi t ie njn 
tantion as it is supported by the decision 
in Boidyo Oauranga Sahu v. Sudeci Mata (li) 
that the trusteeship has se reverted to 
the 2nd defendant. Tne lowar Court’s 
preliminary decree will be, therefore, 
modified by omitting the words ‘ that there 
is a vasanoy in the offije of the 
trusteeship of the pUiat ooirioy”, an 1 
the 2nd defendant oo account of his 
minority b3 disqualified to hold the trus¬ 
teeship of the plaint oharity.” The Sub¬ 
ordinate Judge’s Court while framing a 
scheme may, of course, if it o insiders it 
advisable ia the interests of the institution, 
appoint an acting trustee during tho 
minority of the 2nd defendant. 

The first de'endaot will bear hia own 
costs. The coats of the other.parties will bo 
provided for in the final orders to be 
passed in the suit. 

[ Spbncsk, J.—I agree. 

Order accordingly. 


M. C. P. 

(11 Ml lad. Caa.' 689} 40 M. 6l2j 32 M. L. J. 097 
(1917) M. W. N. 429. '■ 
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PATNA HIGH COURT. 

APIBIL Ff.Ojl APPELLATE DaCxEE No. 175 

of 1918. 

July 13, 1920. 

Present: — Mr. Justioe Contts and 
Mr. Justice Adami. 

Lala BAM NABAlN LAL and another— 

Ap. ellants 


versus 

Lala MURLIDHatt and anoihkr— 

Ra&pomdehts, 

'Mortgage — Consolidation, wh:n cm ha cjictel - 

£ • $ 


Itcdemptim, whether can be effected piece-meal — U. s« - 
fr actuary mortgages, several, on s i me property, whe¬ 
ther permissible Compromise by some of several 
successors of mortgagor, whether binding on others. 


The right of consolidation requires that (lie morfc- 
giges shall have beei: originally made by tho same 
m u tg.igor, it Uoes not exist where one mortgage 
is by a sole mortgagor and the other mortgage is by 
the same mortgagor jointly with another A mortgage 
by a co-o.vuer of his .-hare of the estate cannot be 
consult luted with a mortgage of the entirety. |_p. 131 , 
col. I J 

i’lie right of consolidation cm be asserted against 
successors m-tiilc to the mortgagors only so long 
as tne equities of redemption are not severed, fp. 
131, col. I.J 

A mortgage is an indivisible security for the debt 
and every part of it, and a mortgagor cannot redeem 
piee -m al [p I'l, col ;.j 

1’liere cannot lie two different usufructuary mort¬ 
gages on tho same lands at the same time. [p. .31, 
col 2 J 

Two out of live representatives of a mortgagor 
entered into a compromise with tiio mortgagees 
wlureby tner purported to effect afresh mortgage of 
the enure mortgaged property iu lieu of the old usu¬ 
fruct rary mortgage, in a suit by tho successors 
of all the live co-heirs for redemption of the original 


mortgige: 


Held, that the compromise was invalid, and that 
the plaintiffs were entitled to redeem the original 
in irtgage on the terms entered therein. |j>. L i *i col. 

1-J 


Appeal from n decision of the District 
Judge, Shahabad. 

Messrs. 0. 0. Das and S. N. Dos’, for the 
Appellants. 

Mr. Lachmi Narayan Singh, for the Re¬ 
spondents. 

JUDGMENT. 

Adam', J. — This sec ind appeal arises out 
of a suit in which tho plaintiffs sought the 
redemption of a unufruotuary mortgage on 
payment cf Ks. ICO. 

It appears that in 12G9 F. S. Musammot 
Subhag’, widow of Maihura La), executed a 
usnfruotuary mortgage of 2d h ghas cf land 
in favour of Lila Amani Lai, predecessor 
of the defendant, in ooosideraiion of a 
payment of Rs. “zGO. It was stipulated that 
the mortgagor might redeem the mortgage 
at the eLd cf Jcyth of any year after 
nine yearp, and that if the mortgagor paid 
her own .money to redeem the mortgage, 
no interest would te payable over and 
above that received as profits from the 
lane j while, if she had to borrow money 
and encumber tho property in any way, 
the ugh do interest would be oharged on 
tho first Rs. 109, interest at tho rate of 
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12 per cent par annum would be payable ou 
the second Rs. 100. 

Further advances were taken, it seem 0 , by 
the mortgagor and her successors and separate 
bonds were exeonted to seoure these amounts. 
On the death of Subhagi there was a Col- 
leotoiate partition between the five 
suooeseors who eaoh reoeived a one fifth 
share. 

After the partition in 1876, two of these 
successors instituted a f u it against the 
mortgagees to reoover possession of 11 bighas 
out of the 26 bighas. as their two fifths- 
share. The three other sneoessors were 
joined as pro forma defendants. That suit 
ended in a decree embodying a compromise 
entered into between the plaintiffs and the 
principal defendants, the mortgagees. The 
pro jorma defendants, the other three suc¬ 
cessors, were no parties to the compromise. 
The effect of the oomrpomise was that 
there had been an adjustment of the mort¬ 
gage-debt and other debts of the mortgagors 
to tb>6 mortgagees and Rs. 5C0 in nil had 
been found due to the mortgagees. It was 
agreed that, in oon&ideration of that amount, 
the defendants, mortgagees, were to continue 
in possession of the 26 bighas and if within 
one year the mortgagors did not pay the 
amount due, interest at 6 per cent, per 
annum was to be paid on Rs. 400, and 
the remaining Rs. 100 was to be free of 
interest, reference being made to the con¬ 
dition in the mortgage-bond of 12t9 that 
Rs. 100 was to be free of interest. The 
suit was decreed in the above terms. 

It is to be noted that the plaintiffs in 
that suit, though the suit was for reoovery 
of possession of 11 bighas as their two- 
fifths share, obtained a decree on their 
aompromise which amounted to a usufruc¬ 
tuary mortgage of the whole 26 bighas. 

In the Settlement operations the sum of 
Rs. 500 has been entered in the record as the 
amount payable for the redemption of the 26 
bighas. 

In the present suit the plaintiffs, who are 
the sole suooeseors of all -five of the morfc- 
gagors who were parties defendant to the 
suit of 1876, sought to redeem the mort¬ 
gage of 1269. The defendants olaimed 
that the mortgage of 1876 had been sub¬ 
stituted for that of 1269 and that Rs. 1,455 was 



now their oharge on the property for principal 
and interest. 

The learned Mnnsif held that as in the 
earlier suit only two fifths share of the 
property was olaimed, the decree could have 
effect only to the extent of a two-fifths 
share and extinguished the former mort- 
gage for Rs. 200 only to that extent. He 
decided that the compromise terms were 
not a olog on the equity of redemption 
as they operated to the extent of a two- 
fifths share to create a new mortgage in 
the place of the original one. By calculation 
he found Rs. 734-8-0 to be the amount payable 
by the plaintiffs to redeem the mortgage and 
decreed the suit accordingly. 

On appeal, the learned District Judge was 
of opinion that the compromise deoree only 
gave effect to the stipulation in the first 
mortgage that money might be borrowed to 
the full value of the laud, and that the 
compromise deoree created a new mortgage 
on the land for the total amount of the debt. 
He decided that the plaintiffs oonld redeem 
the whole of the land on payment of the whole 
of the mortgage-money on it, and that if the 
second transaction extinguished two fifths 
of the first transaction only the three-fifths 
of the land is still liable for three fifths 
of the first transaction. He dismissed the 
appeal. 

In the present appeal it is contended 
that the compromise was bad and oonld not 
have any effect on the mortgage of 1269 
in that it was entered into by two only 
out of the five mortgagors and the suit in 
which the deoree was given was for recovery 
of only two-fifths of the mortgage property. 
It is argued, first that the subjeot-matter 
of the agreement did not exist and the 
agreement was a mere paper transaction; 
seoondly, that a mortgage being an indivisi¬ 
ble seonrity, if part of the agreement in 
1876 failed by reason that it was bad as 
to a three fifths share it must be bad as 
to the whole; thirdly, that there oonld not 
be two usufrnotnary mortgages on the same 
land at the same time, and, fourthly, that the 
conditions of the second transaction fettered 
the right of redemption of the first mortgage 
as a olog and were, therefore, void. These 
contentions mnst, I think, succeed. 

The snit in 1876 was not a suit for re* 
demption it was a snit to recover posses* 
eion of their two-fifths share (n the property 
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by two of the successors of Musammat 
Subhagi on her death. Had these two 
persona sued to redeem their shares only 
the suit would seemingly have been barred 
by the last paragraph of section GO of the 
Transfer of Property Act, 1882. 

Obviously, the two persons who entered 
into the compromise could, under no oiroum- 
stanoes, mortgage more than their two* 
fifths share in the property the agreement 
was bad so far as the remaining three fifths 
was concerned. 

It oannot be contended that the second 
transaction was a mortgage in substitution 
for the earlier one, the parties were not 
identical and only a two fifths share of the 
mortgaged property could be affected by the 
Beoond transaction; nor can it be said that 
there has been a consolidation of mortgages, 
for the right of consolidation requires that 
the mortgages shall have been originally 
made b> the same mortgagor, it does not 
exist where one mortgage is by a sole 
mortgagor and the other mortgage is by 
the same mortgagor jointly with another. 
A mortgage by a oo owner of his share of 
■ the estate oannot be consolidated with a 
mortgage of the entirety f Thorneycrojt v. 
Crockett (1)], It may be that the right 
Exists where one mortgage is made by the 
mortgagor and another by persons claiming 
by devolution from him on his death [ White 
V. Hillacre (2)] but in the present case 
only two out of five of such persons parport 
to have mortgaged the property. 

The right of consolidation can be asserted 
against successors-in title to the mortgagors 

only so long as the equities of redemption 
are not severed [ Willie v. Lugg (3), Jones v. 
Smith (4) ], Here the transaction entered 
into by the two persons purported to sever 
the equity of redemption which the other three 
had in the prior mortgage. 

A mortgage is an indivisible aeourity for 
the debt and every part of it, and a mort* 
gagor cannot redeem piece-meal. If the 
agreement of 1876, which oannot bind the 
plaintiffs as they were not parties to the 
compromise, is held to be a substituted 
mortgage of-two fifths of the mortgaged 

(1) (1848) 2 H. L. 0. 239 at pp. 245, 265; 9 E. E* 
1082; 81 E. E. 127. 

(2) (1880) 3 Y. AO. (Ex.) 697; 8 L. J. Ex. 65; 160 
B. E. 830, 61 E. E. 413. 

(3) (1761) 2 Eden. 78; 28 E. E. 826. 

(4) (1794) 2 Vcc. Jur. 372; 30 E. B. 679. 
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lands, the plaintiffs would be able to redeem 
only to the extent of three fifths, and that 
would mean that the original security had 
been broken up. 

Eaoh one of the five mortgagors was 
interested in the payment of the mortgage- 
money, and the redemption of the property; 
here two of the five, by entering into the 
compromise mortgage, sought to fetter the 
right of the other three to redeem the first 
mortgage on payment of the sum mentioned in 
that mortgage-deed. 

Furthermore, the second transaction 
created a seoond usufructuary mortgage with 
mortgagors who were not identical with the 
mortgagors in the first mortgage. It is 
dear that there cannot be two different 
usufruotuary mortgages on the same lands at 
the same time. 

The respondents have placed reliance on 
the oases of Ranjit Khan v. Ramdhan Singh 

(5) and Brij Lai Singh v. Bhatoani Singh 

(6) . where it was decided that, where, sub- 
sequent to the execution of a mortgage, 
the mortgagors took further advanoes from 
the mortgagees and stipulated in the bonds 
that the amounts covered by them should 
be paid off before the first mortgage could 
be redeemed, such stipulation could not be 
held to be a clog on the equity of redemp* 
tion. Those oases were, however, different 
from the present one, the parties to both 
transactions were identical, while here the 
seoond mortgage could not bind three of 
the five successors to the original mort¬ 
gagor. 

Lastly, it is contended by the respondents 
that the appellants are barred by estoppel 
from contesting the second mortgage, in that 
they are the successors of the two mort¬ 
gagors who entered into the transaction. 
But no question of estoppel oan arise for 
the two mortgagors at the time of that 
transaction made no representation that 
they were entitled to mortgage the entire 
26 bighas. it was plainly stated in the 
compromise and the decree based on it, 
that they only had two fifths share, and 
the mortgagees knew fully that such was 
the fact. It is true that the present 
appellants are the successors of the two 
mortgagors, but they are also the 

(5) 2 Ind. Cas. 869; 31 A. 482; 6 A. L. J. 054. 

(0) 7 Ind. Cas. 116, 32 A. 061, 7 A L. J. 821, 
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8nooe86ors of all five of the successors to 
Musammnt feubhagi, the first mortgagor. 
The validity of the seoord mortgage has 
to be considered with regard to the oiroum* 
stances existing at the time when it was 
entered npon, and there were then five 
mortgagors alive. 

The learned District Judge mentions that 
the first mortgage deed stipulated that 
money might be borrowed up to the full 
value of the land. I can find no such 
stipulation in the document, which merely 
states * in accordance with my own neoes»ity 
and in aooordanoe with the oapaoity of 
the said property I have taken the ui'peshgi 
amount.” 

For the reasons given above, I find that 
the appellants are entitled to redeem tie 
mortgage of 1269 F. 8. and to recover 
possession of the entire 26 bighas on pay¬ 
ment to the respondents of the sum of 

Rs. 200. 

. There is no evidenoe before this Court 
that the appellants have entered into any 
transaction with respeot to this property 
with any person other than the respondents 
so that the stipulation as to payment of 
ihterest on Rs. 10J need not be observed. 

I would, therefore, allow the appeal and 
sbt aside the deoree of the lower Appellate 
Court, The appellants will deposit the sum 
of Rs. 20), or so much of that sum as 
has not already been deposited by them, 
and redeem their land within six months. 
In default their euit will stand dismissed 
with oosts. 

The appellants will get oosts in all three 
Courts. * 

Cocits, J.—I agree, 

4 

Apical allotted. 

■r . * 
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OUDH JUDICIAL COMMISSIONER’S- 

COURT. / 

First Civil Appeal No. 56 of 1919. 

June 9, 1920. 

Fictrnt :—Syed Wtzir Hasan, A. J, C. 

SWAMl NATH—Plaintiff - 
Afpellant 
versus 

JANG BAHADUR SINGH and others — 
D»fxnd»nts—Respondents. 

Court Fee* Act ( VII of 1^70), s. 7 (v) 'a) (1)— 

Under-proprietary tenure, suit for possession of shire of — 
Definite share of estate-Court-fee payable. 

A share in an muler-proprietary tenure in a 
permanently settled village is a dofinite share of 
the estate as a whole, and the Court-fee payable 
on a suit for possession of such share is on ton times 
the revenue payable on the share in suit. [p. 133, 
col. 2.] 

Appeal from the deoree of the Sub*, 
ordinate Judge, Gonda, dated the 11th July 
1919. 

Mr. S. N. Hoy, for the Appellant. 

Babu Bisheshwar Nath Srivastaia, for 
Respondents Nos. 1 to i. 

JUDGMENT.—The plaintiff brought the 
suit out of which this appeal arises for 
possession of a 5 annas, 4-pies share 
in the village / rawarpur, Pargana Bal* 
rampar, District Gonda. He valued the land^ 
whioh was the subject matter of the suit^ 
at Rs. 2,COG and paid an ad valorem 

Court-fee of Rs. 125 on that amoant.,- 
Among other pleas, the defendants raised, 
an objection as to the sufficiency of the 
Court fee paid by the plaintiff. The learned. 
Subordinate Judge, with a view to enquire 
into the market value of the property,, 

deputed a Commissioner to make investigaC 
tions on the spot and to submit his report 
on that point - to the Court. The Commis-" 
sioner accordingly reported that the market* 
value of the v -property in suit was Rs. 8.500. 
The learned Subordinate Judge accepted 
the conclusion arrived at by the Commis** 
sioner and direotei the plaintiff to pay 4 
Court-fee on that amount. After haying 
deduoted the Court-fee already paid by the 
plaintiff on his plaint, he ordered him to ' 
make good the deficiency of Rs. 290 till 
the 11th July 19i9. The plaintiff failed; 
to comply with the order and the learned 
Subordinate Judge under the provisions of* 
a$ot.on 10 of The Court Foes Act dismissed the 
euit. The plaintiff has now. .appealed to thisi 

Court, . 
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* It is contended by the learned Pleader 
on bis behalf that the Coart-fee already 
paid by him was far in excels of the 
Court fee which he was tnund in law to 
pay. His contention is that the case 
falls either nnder Part 1 of clause 
(a) or under olaufe (c), and not under olause 
(d) of sub-section V, seotion 7, of the Court 
Fees Aot (VII of 1S70). 

The whole of this village forms an under¬ 
proprietary tenure, one third of whioh is 
claimed by the plaintiff in this suit, and 
it is a permanently settled village with the 
Maharaja of Balrampur. The question is 
whether the land, whioh is the subjeot- 
matter of this suit, is a definite share of 
an estate paying annual revenue to Govern¬ 
ment. It is true that what is required as a 
test for the application of this part of 
clause (a) of eufc*seotion V is not that 
the land in suit cr the definite share in 
dispute should be Table to pay annual 
revenue to Government bat that it i9 the 
estate of whioh the land in suit forms a 
part or a definite share that should have 
a liability to pay the rr venue. It is com¬ 
mon ground that (he village as a whole 
pays annual revenue to Government though 
the person liable for that revenae is the 
superior proprietor, the Maharaja of B ilram- 
pur, and not the body of under proprietors 
owning the village as suoh: but that who 
•pays the revenue to Government is wholly 
immaterial for the purpcse of determining 
the Court fee payable on suoh a claim. 
As noted 'above, the 5-annas, 4 pies share 
which in the subject-matter of this suit 
is oertaiDly a definite share of the estate 
as a whole whioh pays annual revenue to 
Government and as such revenue is per¬ 
manently settled it follows that the amount 
'of Court-fee payable by the plaintiff in this 
duifc must he calculated with reference to 
ten times the revenue so payable. I took 
time to consider my jadgment because I 
Was anxious that my ruling on this point 
'should not clash with any well-established 
practice in this behalf, but I am satisfied 
that there is no suoh uniform practice 
prevailing either in the Courts below or 
in this Court. It is also obvious that the 
point will not attract attention at all unless 
an objection to the amount paid by a 
plaintiff or an appellant on bis plaint or 
memorandum of appeal, as the case may 


b'*, is raised either by the Taxing Officer 
or by any of the opposite parties. No 
such objection seems to have been raised 
in any of the cases that I have been told 
of. The Darned Counsel, who appear for 
the parties before me, were also unable to 
refer to any decision of this Court on the 
point under consideration. I have, therefore, 
come to the conclusion that at any rate 
in this particular aase, the Court-fee pay¬ 
able by the plaintiff in the Court below 
as well as on his memorandum of appeal 
in this Court should have been on ten 
times the Government revenue. It is admitted 
that the annual revenue payable to the 
Government with regard to the whole of 
the village by the superior proprietor is 
Rs. 64 4-0, one third of whioh is equal to 
Ri. 21-8 0 as referable to the share in suit. 
Ten times of this amount gives us a total 
of Rs. 215. The plaintiff, therefore, paid 
muoh more than he was liable to pay. In 
the view of law whioh I have taken I am 
supported by a decision of a Bench of the 
Calcutta High Court in Hubibid Hossein v. 
Mahomed Rezo. (1). 

The appeal is, therefore, allowed, the decree 
of the Court below set aside and, as the 
decision of the lower Court proceeded on 
a preliminary ground, the case is sent 
biok to that Court for disposal according 
to law. The apoellant will be entitled 
to hi) costs of this appeil from the respond¬ 
ent. 

Cause remanded. 

( 1)8 C. 192; 10 C. L. R. 38 j; i Inti. Doc. (n a.) 
123. 
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ALLAHABAD HIGH COURT. 

Ci7 il Retjsion No. 127 of 1919. 

May 12, 1920. 

Present Mr. Justice Piggott and 
Mr. Justice Walsh. 

NANHEY LAL and another— Defendants 

—Petitioners 
versus 

JAGA.NNATH PRASAD and another— 
Plaintiffs—Opposite Parties. 

Civil Procedure Code (Act V of 19089, «• 115,0. 
XXIII, r. I—Revision—Withdrawal of suit, order per. 
mitting, whether open to revision. 

An ordor, made with jurisdiction, permitting a 
plaintiff to withdraw a suit with permission to bring 
a fresh suit, is not open to revision by the High 
Court under section 116 of the Code of Civil Pro- 
cedure. 

Civil revision against the order of the 
Subordinate Judge, Badaun, dated the 25th 
June 1919. 

Mr. 8. A. Haidar , for the Applicants. 

Mr. Lakshmi Narain , for the Opposite 
Parties. 

JUDGMENT. 

PieQOTT, J.—This is an application in re¬ 
vision against an order permitting a plaint¬ 
iff to withdraw from a suit with liberty 
to bring a fresh suit. It is impossible to 
distinguish this case on the faots from the 
decision of a Bench of this Court in the 
oase of Jhunhu Lai v. Bisheshar Das (1), 
except that the present is a stronger oase 
in favour of permission to withdraw being 
granted than was the one then under the 
consideration of this Court. We have been 
asked to reconsider the deoision above re¬ 
ferred to on the strength of a number of 
other reported oases. In particular, our 
attention has been drawn to four oases of 
this Court, three of them decided by 
learned Judges sitting singly and one by a 
Bench of two Judges. The facts in almost 
every oase conld be more or less distin¬ 
guished, but the net result is that two 
learned Judges of this Court, either sitting 
singly or sitting together, have on occasions 
exeroised the revisional jurisdiction of this 
Court in a manner which it would not be 
easy to reconcile with the principles laid 
down in Jhunkti Lai v. Bisheshar Las (l). 
We think that this case was correctly decided 
and do not feel disposed to re-oonsider it. 
This application, therefore, fails and is dis- 

(1) 46 Ind. Cas. 71 j 16 A. L. J. 495; 40 A. 612, 


higher scale. 

Walsh, J. —I merely wish to add that I 
am satisfied I should have made the order 
that the learned Judge has made. 

Application dismissed. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 18 of 1919. 

April 23, 1920. 

Present: —Mr. Stuart, A. J. 0., and ' 
Pandit Kanhaiya Lai, A. J. 0. 

Nawab SHER MUHAMMAD KHAN 

AND OTHERS—PLAINTIFFS—APPELLANTS 

v ersus 

The DEPUTY COMMISSIONER of - 

BAHRAICH AND ANOTHER — DEFENDANTS 

—Respondents. 

Succession Act (X of 1865), a. 60— Will, attestation 
of, what is — Initials, whether operate as signature— 
Will containing pious reflections, effect of. 

Under section 60 of the Succession Aot it is suffi¬ 
cient for a valid attestation of a Will that the wit¬ 
nesses had a clear view of the testator when he wac 
in the act of signing: it is not necessary for a wit- 
ness to actually see the fingers of the testator move 
as the signature is made. [p. 188, col. 2.J 

Inasmuch as initials operate as a signature, the 
mere fact that a testator affixes only his initials to 
a Will would not render the Will invalid if there is 
a proper attestation of the initials, [p. 189, ool. 1.] 

The mere fact that a Will oontains pious reflec¬ 
tions as to the authority of the Deity in worldly 
affairs and the submission of the creature, would 
not render the effeot of the Will invalid, [p. 188, 
col. 2.] 

Appeal from the deoree of the Second 
Additional District Judge, Lnoknow, dated 
the 23rd December 1918. 

Pandit Jagmohan Nath Ohak, for the Appel* 
lants. 

Messrs. W, Wallach , Mohammad Natim and 
N. N % Ohothal, for Respondent No. 1. 
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• JUDGMENT.—Raja Muhammad Siddik 

Kh&D, Talukdar of the Nanpara Taluka, in 
the Bahraioh Dietriot, an estate worth over 
two orores of rupees, with an annual income 
of over Rs. 8,00.000, executed a Will in 
Bombay in January 1906. He died in Mecca 
on 30th December 1907. He had married 
in the following order Rani Kamar 
Zunani, Rani Saltanat, Rani Dilafza, and 
Kani Champa. He had gone through the 
eeremony of marriage with Rani Nasim 
Sahri, after he married Rani Champa. He 
could not marry legally more than four 
wives under his personal law. He asserted 
that before hie marriage with Nasim Sahri 
had taken place he had divorced Rani 
Kamar Zamani. Dilafza, Champa, and Nasim 
Sahri were maid servants in the zenana 
before their marriages. He left no children 
at his death. He was survived by the 
five ladies above-mentioned and bis sisters 
the Rani of Utraula and the Rani of 
Muhamdi. 


Under the Will, the estate was left to Rani 
Nasim Sahri for life with power to adopt, 
and then to Rani Saltanat with power 
to adopt. Rani Nasim Sahri forfeited 
ber rights under the Will by marrying 
a brother of Rani Saltanat in May 1908. 

At the time of the Raja’s death, the 
estate was under the management of the 
Court of Wards. The Court of Wards 
instituted an inter pleader suit that the 
Court might determine succession to the 
estate. In this suit, 

Rani Kamar Zamani claimed the estate 
denying the divoroe, and contesting the 

Will: 

Rani Saltanat olaimed the estate under 
the Will: 

Rani Dilafza olaimed maintenance and 
dower under the Will: 

Rani Champa olaimed maintenance and 
dower under the Will: 


Rani Nasim Sahri aooepted the Will 
and admitted that she had forfeited her 
rights, therefore, by her re-marriage. She 
claimed dower only: 

The Rani of Utraula asserted Rani 
Kamar Zamani’s divoroe, contested the Will, 
and oontested the marriages of Ranis 
Saltanat, Dilafza, Champa and Nasim 
Sahri. She olaimed the estate under the 
provisions of olause 11, section 22, Aot I 
of 1869. 


Three other persons put in olaims which 
were dismissed on merits. 

While proceedings were pending in the 

aVV j° ap *» R<ini Siltanat adopted Saadat 
Ah Khan, minor eon of the Rani of 

Muhamdi, and nephew of the deceased. 
Kani Kamar Zamani and the Rani of 
utraula then compromised, and contest 
oeased between them and Rani Saltanat. 

was agreed by this compromise that 
proprietary title in certain villages in the 
estate should be given to Rani Kamar Zamani, 
and the Ranis of Muhamdi and Utraula; 
that certain annuities should be paid to 
the Raias of Muhamdi and Utraula and 
Ram Kamar Zunani; that the Ranis of 
Muhamdi and Utraula should enjoy life- 
interests, and that the estate should 
eventually pass to Saadat Ali Khan. 
Contest proceeded. The trial Judge decided 
that the Will was genuine, but that olaims 
and aHowanoes under the terms of the 
Will could not be deoreed in the inter¬ 
pleader suit; that olaims for dower could 
not be deoreed in the interpleader sail; 
that Rani Saltanat Be^am was the able 
biradari wife of Raja Muhammad Siddik 
Khan but that she had lost all right of 
succession to (he taluka after the adop- 
tion of Saadat Ali Khan, and that the 
marriages of Dilafza. Champa, and Nasim 
Sahri were not established. He dismissed 
the remaining olaims and passed a decree 
according to the terms of the compromise. 
Against that decision Rani Saltanat, Rmi 
Dilafza, and Raoi Nasim Sahn, amongst 
others, appealed. These three ladies subee 
quently withdrew their appeals under the 
terms of a compromise made between 
them on the one side, and Rani Kamar 
Zamani, the Ranis of Muhamdi and 
Utraula. and Saadat Ali Khan on the 
other side.. In the subsequent appeal this 
Court varied the decision of the trial 
Judge only on the question of the marr:- 
ages of Ranis Dila'za, Champa, and Nasim 
Sahri. Since this Court’s decision of 28th 
May 1914 the Court of Wards has been 
managing the estate on behalf of Rani 
Kamar Zunani, Saadat Ali Khan, and 
the other bene6oiaries under the deoree 
The notiGoation taking the Nanpara estate 
under the Court of Wards appeared in 
the Lnited Province Gazette of 20th 
June 1914, and the notification under 
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section 17, Crurt of Wards Aot, T/^oal 
Aot IV of 1912 appeared in the Vn.tel 
} ro'incrs Haz^tle of 27th Juno 1914. 

The following suits were put insub'e* 
quently against the Court of Ward?, as 
manager of the estates, its wards being 
Rani Kamar Zamani, Saadat Ali Khan 
and the other bpnefioiaries : — 

(1) . A suit by Musimmof Mohdi Began?, 
mother of Rani Saltara*, for arrears of 
annuity alleged to be payable to her under 
the provisions of the Will. 

(2) . A suit by Mwia'nmal K*tkf, sister 
of Rani Champa, for arrears of annuity 
alleged to be payahlo to her under the 
provisions of the Will. 

The suits wore tried ard dismissed by the 
learned Additional District Judge of Luoknow. 
Appeal No. IS of 1919 has been filed agairst 
the dismissal of the first suit. Appeal No. 21 
of 1919 has been filed against the dismissal of 
the second suit. The Court of Wards in both 
suits admitted that the WiP, as executed 
on tth January 190 \ was a good Will. 
It agreed with the plaintiffs that it was 
duly exeouted and attested by the testator 
who was of sound disposing mind, hut, it 
asserted that out. of the annuities olaim-d 
in the suns only an annuity to Mehdi Begam 
of R a . 200 a month was author z^d in 
the Will as executed and atte>ted, ai d that 
she was eitopped from claiming anything 
under that annuity. 

To understand the nature of the contest 
in both suits it i3 Decassary to examine 
the oircumstanoes in which tbs Will oa ne 
to be prepared. 

Raja Muhammad Siddik Khar, at the 
time of the execution of the Will was 
living in Bombay with Rauis Saltan**-, 
Dilafza, Champa, and Nasim Sahri. Ho 
had no children. Ho had separated from 
Rani Kamar Z imani, with whom he had 
had a violent quarrel. Ha believed that 
he had divorced her validly. It is imma¬ 
terial whether he had good grounds for 
this belief, It is agreed that this was 
bis belief. He had dev ted mnoh thought 
and oare to the preparation of a Will, by 
which he would disinherit Rani Kamar 
Zamani and devise his property according 
to his own desires. Ha had engaged Mr. 
Abdul Rauf, Barrister-at-law, to draft this 
Will, retaining this gentleman in Bjmbay 
and paying him fees to devote his whole 


limeto his service. The consultations between 
lie Raja and Mr. Rauf were kept secret.- 
The position was as follows. Rani Saltanat 
w a9 a lady of good family and :be senior 
then in the zenana. Rani Nasim Sabri was 
an ex maid servant of no family, and the 
junior in the tenana, Th6 Raja for reasons 
which are not very clear on the record, 
made op his mird deliberately to prefer- 
Na-im Sahri. He naturally wished to keep 
his decision Quiet Sc he instructed Mr.’ 
Atdul Rauf to employ a man unconnected 
with his household to draft the body of 
the Will Mr. Rauf took a man called 
Anwaruddin for the purpose. 

The \V»11 oors'sts of the body and four 
lists. The succession to the taluka is laid 
down in the body. The ninth danse de¬ 
clares that certain property has been set 
aside in order that its profits may provide 
a fund fcr the payment of annuities to thfr 
Raja’s mother, Ranis Saltanat, Dilafza, and 
Champa, and oertain relatives and servants 
whose Faroes were to be added in a list to be 
a tael ed called List No. 4. 

It would have been better if tbe names of 
Ihffe annuitants had been entered in tbe body 
of the Will It wap, however, dearly the Raja’s 
intention that the names should be placed 
in the list, and he was able by so doiDg 
to add to the names later. It is agreed 
that the Raja was a masterful man who 
brooked little or no interference with bis 
plans and views even from a trusted legal 
adviser and that, although of sound dis¬ 
posing mird, he was eoo6ntrio and lavish 
with his money. 

Thope lists are as follows: — 

List No. 1 is a list of all the landed pro¬ 
perly, other than bcupe property, in the 
taluka. 

List No. 2 is a list of the property the 
profits of whioh were eet aside to pay tbe 
annuities 

List No. 3 is a list of house property. 

List No. 4 contains the names of annuitants 
and the amounts of annuities. 

There was nothing in the contents of 
List N >. 4 whioh could reveal the testator’s 
intentions, and only one entry in List No. -4 
out of those whioh were not subsequently 
written with the Raja’s own hand woald 
reveal to a person who had not seen 
clause 9 that the amounts were annuities 
and not legaoioa. The use of the word 
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"talary” in the twenty first entry might 
have connoted the idea of an annuity to 
an astute reader. So oh a reader would 
rot, however, have been in a position to 
knew whether the amount waa payable 
annually or monthly. Thus, there is nothing 
requiring eeoreoy in the first three lists, and 
very little in the fourth. 

According to both sides in both appeals, 
the body of the Will (with the exception 
of certain blanks), tbe first three listp, and 
the portion of the fourth list down to the 
twenty-first entry were faired cut and 
ready on the bth January 1906. On that 
day the Raja was in his rented residence 
in Bombay. Mr. Rauf ar.d three attesting 
witnesses, Dr. Chowksey, Mr. Jussawala, 
and Captain D : armid, of the Mercantile 
Marine, were present. A Sub-Registrar 
arrived. It was intended, on completion of 
the Will, to place it in a sealed oover and 
deposit it with the Sub*Registrar. The 
Raja, however, tock eo iruoh time in filling 
up the blanks that the Sub Registrar went 
away. After he bad gone, the Will waa 
initialled by the Raja and attested by 
the witnesses. Lists Nos. 1, 2, 3 weie 

initialled by tbe Raja, and attested by the 
witnesses on the first page of esoh list. 
List No. 4 was initialled by the Raja and 
attested by the witnesses at the bottom 
of the first page (the thirty-third page of 
the document) underneath entry No, 21. 
Amongst the first twenty one entries an 
annuity of Rs. kCO was allotted to Mutammut 
Mebdi Begam. Nothing more was done 
that day. So far, both sides agree in both 
appeal-. All the above facts are not 
brought out as clearly as they might be 
cn the evidence on the record of the two 
■ suits, but the parties agree that these are 
the faots. This Bench, having heard the 
appeal in the inter pleader suit in 

which the same faots were brought out 
in great detail, was in a favourable position 

to appreciate the points. 

The first point in dispute is this. 

Musammat Ketki’s Counsel urges that the 
next ten entries (wbioh inolude Musammat 
Ketki’s Dame) on List No. 4 were on the list 
when the Will was signed and attested on 
8th January liG6. The trial Judge has 

found that they were not then there 

but subsequently added between the time 


of signature and attestation and the 23rd 
January 1906. 

On that date the Raja, Mr. Rauf, Dr. 
Chowksey, and Mr. Jussawala again 
assembled in tbe Raja’s rented house in 
Bombay. The Sub-Registrar was again 
sent for. The evidence here is quite clear 

and theie is no contest as to what happened. 

The Raja sat at a table at gome distance 
from Mr. R»uf, the Sub Registrar, and the 
attesting witnesses. He took the Will and 
proceeded to write upon it. A blank page 
had been left after his initials and the 
signatures of tbe attesting witnesses at 
page 11 and about two-thirds of a blank 
page bad beeD left on the thirty-fourth 
page which was theeeoond page of List No. 4. 
Tbe Raja wrote on both pages. We shall 
consider subsequently what he wrote on 
the twelfth page. On the thirty-fourth page 
he wrote oot the cartes of other annuitants 
in his owd hand. The attesting witnesses 
were in a plaoe where they could see the 
Raja writing. They could not see what 
be was writing and they were not in a 
position to see whether he initialled his 
addititDS or corrections. When he had 
completed what he was doing he sent for 
the attesting witnesses. He put a piece 
of blotting paper over what he had written 
on the thirty fourth page and they attest¬ 
ed on the margin. They did not see 
what. he bad written on the 

twelfth page. They attested there also. 

Tbe Will was then plaoed in a 

sealed cover and handed over to the 

Sub-Registrar for safe deposit. When it 
was subsequently opened it was discovered 
that the Raja had initialled on the twelfth 
page but had emitted to initial on the 
thirty fourth page, although he had altered 
bd item of Rs. 300 to Ks. 400 in one 
plaoe on the thirty .fonrth page and initialled 
tbe oorreotioD. It is argued on behalf of 
the Court of Wards, that there was no 
execution and attestation as provided for 
by law on the 23rd January 190b and 
that the omission by the Raja to initial 
tbe thirty fourth page, in any circumstances, 
deprives all bequests made in his own band¬ 
writing of validity. 

We shall now consider what he wrote on 
the twelfth page A correct translation of 
what he wrote on that page is as follows ;— 
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“ May God proteat me from Satan! I 
eommeuse in the name of God who is moat 
merciful and most compassionate. 

“ God’s will must always be done through 
the graoe of God! 

“Every man looks to his own interest 
whoever be may be. It is hoped that the 
Presenae (». e., God) will look with favour¬ 
able patronage upon the deed of inherit- 
anse which has been executed and regis¬ 
tered.” (It was plaoed in a sealed cover for 
safe custody. But under the provisions of 
Act I of 1869 the effeot of placing such a 
Will with a Sub-Registrar for safe custody 
is the same as the effeot of registration. Of 
•ouree, the Will had not at the time that the 
words were written been plaoed in a sealed 
cover for safe custody hut this was done 
directly afterwards.) 

' On account of the desire that is to say 
the restless anxiety which a man of religion 
necessarily feels it is essential in this and 
substantial world that communion with the 
Prophet should be an accomplished 

fact in lifetime.” (It is very difficult 

to translate these words. The Raja 
was admittedly a man who had a strong 
religious element in his character which was 
undoubtedly genuine though his conduct 
was not always all that should have been 
desired. Hs was a man of very little educa¬ 
tion and had no olaims to be a clear writer. 
Most of this may be taken as an expression 
of religious devotion on the part of a not 
well-eduoated man.) “The life of man is 
divided into four parts” (Some diagrams 
were drawn after thi?,) “I think that on 
account of the press of mundane matters I 
have not been able to enter most important 
matters. But the remembranoe of God is 
most important. The greatest relianoe 
should be plaoed on God. So far as was in 
my power I executed this Will in favour of 
the Ranis who have been faithful to me.” 
(This is a clear indication of the difference 
of treatment between Rani Kamar Zamani 
and Ranis Saltanat, Dilafza, Champa, and 
Nasim Sahri.) '* I shall pass my life in 
prayer to God, the perusal of the Holy 
Koran, pilgrimages to sacred plaoes, and 
walking in the paths of Holy men—desires 
which I have always cherished. God is 
omnipresent and everything else is transitory. 

I shall perform all the duties which devolve 
on me as a man with pleasure and consent. 


I shall supervise these duties honestly. 1 
have always relied upon the Government 
to whioh I am religiously inclined. I have 
been vigilant to hear no ill-will against my 
enemies who wish to harm me and disgrace 
mo. 1 am thankful to the Holy God who 
has been po good to me. Amen, Amen, 
Amen. From the present moment to and 
after death I expect to be face to face with 
God who is imperishable. I pray with folded 
hands. May God protect me!” 

He then affixed his initials and added— 

‘ My la6t salutation with folded hands to 
the Government may be accepted.” 

He then initialled again. 

Now what is the effeot of this P The 
learned Counsel for the Court of Wards has 
argued that all this means nothing and that 
it oontains no more than pious expressions 
of a mind which, though admitted to be a 
good disposing mind, was the mind of an 
eccentric man and nothing more. But this 
is not the view that we would take. While 
admitting that the religious exordium was 
hardly necessary in a testamentary docu¬ 
ment, we do not lose 6ight of the fact that 
amongst Muhammadans, especially Muham¬ 
madans of a religious turn of mind as the 
Raja certainly was, it is frequently thought 
only becoming and right to introduce pious 
reflections, containing dear statements as to 
the authority of the Deity in worldly affairs 
and the submission of the creature, into 
testamentary documents. So, we do not con¬ 
sider that the many pious expressions in any 
way invalidate the effeot, and the effeot 
appears to us to be this. Although the 
Will, so far as it was in existence, had been 
duly executed and attested on the 8th January 
1906, there still remained under the testator’s 
desires certain additions to be made. Those 
additions were not made in the body cf 
the Will but were made in List No. 4. Having 
made these additions the Raja felt that 
a peroration was necessary and in this 
peroration he states distinctly that this is 
his last Will and testament and that he 
wishes that God may look favourably upon 
him. He states his main reason for mak¬ 
ing the Will—the desire to benefit those 
ladies who were his wives and who had 
been faithful to him. He explains that 
his future attitude towards life would be 
one of religious devotion although he does 
not wish to negleot his temporal affairs. 
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We look apon this as in the testator's opinion 
the final execution of the Will. In the 
previous judgment in the interpleader suit 
it was stated, when stating the facts, that 
the Will had been executed on the 8th 
January 1906. Bat the point did not 
then arise as to when it had been exeoated 
and was not material to the oase. After 
examining the matter more olosely we are 
of opinion that the Will was exeoated on 
the 23rd January 1906 provided that the 
signature and the attestation are oorreot. 
Now there oan he no donbt as to the fast 
that the initials at page 12 are the initials 
of the Raja, and initials operate as a 
signature. The learned Counsel for the 
Court of Wards has argued that there was 
no sufficient exeoution or attestation under 
the provisions of section 50 of Aot X of 
1865. Unless the provisions of this seotion 
are complied with, the Will will not be a 
good Will under the provisions of Aot I 
of 1869 so as to affeot talukdari property. 
The seotion lays down that the testator 
shall sign or affix his mark to the Will, 
or that it shall be signed by some other 
person in his presenoe and by his direction. 
There oan be no doubt as to the faot that 
the Raja affixed his initials to the Will 
on the 23rd January 1906. It next lays 
down that the signature or mark of the 
testator, or the signature of the person 
signing for him, shall be so placed that 
it shall appear that it was intended thereby 
to give effect to the writing as a Will. Here 
the learned Counsel for the Court of Wards 
argues that this last passage has nothing 
to do with giving effect to the writing as 
a Will. We oonsisder that it does so. It 
emphasizes the faot that this is the testator’s 
Will and it introduces one new element that 
it is proposed to register the Will. The 
seotion continues that the Will shall be 
attested by two or more witnesses, eaoh 
of whom must have seen the testator sign 
or affix his mark to the Will, or have seen 
some other person sign the Will, in the 
presenoe and by the direotion of the 
testator, or have received from the testator 
a personal acknowledgment of his signature 
or mark, or of the signature of suoh other 
person, and eaoh of the witnesses must 
sign the Will in the persenoe of the testator 
bat it shall not be necessary that more 
than one witnesaibe present at the same 


time, and no particular form of attestation 
shall be necessary. The first point that 
arises is—Did Dr, Chowksey and Mr. 
Jussawala see the Raja affix his initials p 
The evidence is quite clear on the point. 
They were in the same room. Prom a little 
distanoe they saw him in the aot of writing. 
At the di9tanoe that they were, it was 
impossible for them to see whether he did 
or did not affix bis initials at that time 
while be was in the aot of writing. But, 
on the evidence as a whole, there oan be no 
doubt to our minds that they saw him 
writing, that at the time of writing he 
signed by plaoing his initials upon the 
document and that they saw him while he 
waB doing this. We, therefore, find that 
they saw him sign the Will. The learned 
Counsel for the Court of Wards has refer, 
red us to the decision in Brown v, Skirrow 
(1), in whioh Gorell Barnes, J., found that 
where a testatrix signed her Will in a shop, 
and one witness, who saw her sign, attested 
it, but the other witness being, at the 
time when the testatrix and Sret witness 
signed, engaged at the other side of the 
shop with a person who stood between him 
and the testatrix, did not see them sign 
and did not know nor have the opportunity 
of knowing any thing about what they 
had been engaged upon until after they 
had signed when he was asked to be a 
witness, the testatrix did not sign in the 
prepenoe of the second witness. The 

learned Judge did not appear to have 
approached this decision without some 

difficulty, but, f n ft Dy oiroumstanoep, it would 
not affeot the present oase. The ratio 
decidendi there was that as some person was 
between the testatrix and the second witness, 
the eeoond witness saw nothing. But here 
the witnesses had an unimpeded field of vision. 
It oannot, we think, be laid down, under the 
provisions of the Indian Succession Act, that it 
is necessary for a witness to aotnally see the 
fiDgers move as the signature is made. It 
is only necessary to satisfy ourselves that 
the witnesses had a clear view of the testator 
when he was in the aot of signing. They 
oertainly had this here and as there oan be 
no possible doubt to our minds as to the fact 
that the Raja did on the 23rd January 1905 
sign this document while Mr. Jussawala and 

(1) (1902) P. D.3; 71 L. J. P. 19; 85 L. T. 045; 18 
T. L. E. 59. 
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Dr. Cbo^koey were in the same room with 
him with an unimpeded field of vision and as 
thpy both signed the Will as attesting wit. 
nesses in his presence, we find that the Will 
was exeouted not on the 8'h January 1906 
hut on the 23rd January 1906 according to 
law. The ab°enoe of the testator’s signature 
at tbe end of List No. 4 is not, in our opinion, 
material. We agree with the learned trial 
Judge that the initials on the correction of 
three to four cannot operate as the ‘ign iture of 
the list. Hut we do not consider that it was 
neoe9sary for the testator to sign the list at all 
or for the attesting witnesses to attest it. The 
signature and attestation to which we have 
already adverted cover everything in the 
Will, provided that we are satisfied that the 
entries in dispute were made with the 
knowledge and according to the wishes of 
the testator. These entries are two—one is 
the entry cf Rs. 500 monthly allowance to 
Mu'ammat Ketki which, as we havefound, was 
written by the hand of Ahmad Ziki and 
the other is an entry of a monthly allowance 
of Rs. 500 to ifusammat Mehdi Bigam which 
was written with the Raja’s own hand. 
With reference to the first entry, we are 
satisfied that it was made at the Riji’s 
desire. Mr. Abdul Rauf was in his confi¬ 
dence. Mr. Abdul Rauf gave the list 
to Ahmad Ziki to oopy. Musammat Ketki 
has deposed, and we see no reason to disbelieve 
her, that the Raja had told her about the 
licue that tbe Will was exeouted that he wis 
making provision for her thereiu. He had 
the entry in front of him at the time that 
he was making the subsequent entries in his 
own hand. In these oircumstaooe?, we find 
that the entry was made to his knowledge 
and with his consent. With regard to the 
second entry it is admitted by the learned 
Counsel for tbe Court of Wards that ns the 
entry is in the Raja’s own bandwriting he 
oannot suggest that it was not made at his 
wish. 

The next point that we have to consider 
in this appeal i®, how we are to interpret the 
first and second entry in favour of Musammat 
Mehdi Begam. In the list whioh was ad- 
mittedly prepared before the signature and 
attestation of the 8th January 19 6 she was 
given a monthly allowance of Rs 209. 
Subsequently, the Raja added a monthly 
allowance of Rs. 500 in his own handwriting 
It has teen argued that the allowance of 


R*. 200 is to be absorbed in the allowance' 
of R-i. 590. We cannot aoaot this conten¬ 
tion. We find tl a 1 , with regird to Mshdi 
Beam’s sons, Rani Si’tinat’s brothers, 
the Rija ornssed out entries giving them 
smaller amounts and substituted larger 
amounts. If he had wished to give Mehdi 
Begam an allowance of Rs. 500 only and out 
out the allowance of Rj. 200 we should have 
expected him to cross nut the entry of Ra, 200 
and initial the oorreot o \ There is nothing 
unlikely in his wishing to give RiDi Siltanat’a 
mother as muoh as Rs. 700 a month. He was 
lavish with his money. Ruii Siltanat’s 
mother w ul 1 be a suitable object for his 
generosity. We, therefore, decide that under 
the Will Musnmmat Mehdi Begam was 
entitled to Rs. 7C0 a month. 

We now oima to the last point in the 
appeal—the question of estoppel. Here the 
evidence is absolutely oonflioting. Acoordr 
ing to Rani Saltanat and Musa.nmat Mehdi 
Begam, since deoeased, who were both 
called as witnesses, Mutammal Mehdi Begam 
oanrot be estopped in any way by anything 
that subsequently happened. Rani Saltanat 
says that after she adopted Saadat Ali Khan 
she was left in a position cf defending her 
rights to her maintenance under the Will 
fixed at Rs. 4,000 a month and to her dower 
in respect of whioh she had olaimed 
Rs. 3,00,0.0. She also was not satisfied with 
the justice of the deoision whioh declared 
that by adoption of Saadat Ali Khan she 
forfeited a life-interest in the estate and she 
had filed an appeal to seenre the relief to 
whioh 6he felt herself entitled and wai 
proceeding with it before the Court of 
the Judicial Commissioner. She bad parted 
with muoh of her claim in favour of a 
certain Agha Sheikh K>ziir, a resident of 
K&zroain in Mesopotamia. This man who 
is a man of some property had acquired 
interests in the olaims of Rani Saltanat, 
Rani Dilafza, and Rani Nasini Sahri. These 
olaims are to some extent conflicting. Bat 
whatever may have been the case in respect 
of that matter, the aonduot of the litigation 
had passed into the hands of Agha Sheikh 
Kszicc. These olaims, as has already been 
mentioned, were eventually compromised, 
and it is with regard to what happened 
in that compromise that the plea of estoppel 
has arisen. Tntrj are two absolutely con¬ 
flicting. stories, The elory put forward by 
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Musammat Mehdi Begam, her daughter, and 
Agha Stieikh Kazim is as follows They 
say that they were persuaded to approaoh 
the other parly, whioh oonssted of Rani 
Kamar Zamaci and the Rauis of Muhamdi 
and Utiaulr, with a view to a settlement. 
The settlement was to be arranged under 
the advice of the late Sir Duncan Baillie, 
who was then a member of the Board cf 
Revenue in charge of the Court of Wards 
for the Province. Their story is that Rani 
Saltanat insisted on receiving as generous 
treatment as Rani Kamar Z imani, that 
she was determined to have her olaim for 
dower met generously, her personal pro¬ 
perty handed over to her, and her allowaLco 
raised from Re. 4,000 a month, the amount 
due under the Will, to Rs. 6.500, but that 
she had no objection to a portion cf the 
Rs, 6,500 being settled on her own relative?, 
that in the subsequent compromise all the 
benefits went to her, but that 6he of her 
own free will assigned portions of tho 
benefits to her own relatives. That is the 
ease put forward by the appelRntp, The 
oase put forward on the other side is that the 
compromise effected between Rani Saltanat 
cn the cne side and Kani Kamar Z imani 
and the Rar is of Muhamdi and Utraula on 
the other side not cr.ly included her 
olaims but included the claims cf her 
mother, brothers, and certain other 
per8onr, and that her mother and brothers, 
though they did not enter into the ocm- 
promise, agreed to be bound by the results. 
The principal witness in support of this 
story is Khan Bahadur Saiyid Muhammad 
Mustafp, who was then manager of the 
estate under the Court of Wards. He had 
previously been manager under Kaja Muham¬ 
mad Siddik and for a period had been 
assistant manager under an English manager 
of the Court of Wards, eventually becom¬ 
ing manager cf the estate. The learned 
trial Judge believed bis evidence and did 
not believe the ovidenoe on the other side. 
According to birr, this was what happened. 
Under the Wil', Rani Saltariat reoeived 
R-s. 4,0C0 a month. Rani Nasim Sahri receiv¬ 
ed a life-interest in the whole estate but she 

t \ 

forfeited all rights under the Will by her re¬ 
marriage. Mu.samnot Mehdi Bsgam was, 
according to the Court of Wards to reoeiva only 
I$». 500 a month for they refased to reoognise 
both anuuitiea, it mi Saltauat’d twu brothors 

- fc W V '■ , 


were to reoeive Rs. 400 a month eaoh under 
the Will. Sher Muhammad Khan, a third 
brother, was to receive nothing. Fashraat 
Jahan, a daughter’s daughter of Musimmat 
Mehdi Bpgarr, was to receive nothing and 
Tahira, Sher Muhammad Khan’s daughter, 
was to reoeive nothing. In addition, there 
were the ladies’ olaims to dower. Now, 
the action of Rani Kamar Z imani and the 
Rsnis of Muhamdi and Utraula whioh 
oancot be taken as the aotion of the hte 
Sir Dunoan Baillie (we do cot even know 
that he approved of it) was to treat the 
bentfioiaries under the Will as persons who 
might be got to reduoe tbeir olaims if 
pressure was put upon them. They v\ere 
rather inclined to take up the position 
that, if these annuitants wanted to contest 
the matter they were ready to meet them, 
and that they were not likely to give 
them all that the Will allowed. In the 
caee of Kani Kamar Zamani this attitude 
was lees unjustifiable as she had all along 
denied tLo validity of the Will and 
was ready to challenge its provisions. In 

tho oase cf the Rani of Utraula who bad also 

• 

contested the validity of the Will the posi¬ 
tion was the same. But, in tho oase of 
the Rai i of Muhanrd', who had accepted 
the Will and accepted Rani Saltanal’s 
adoption of her own son under the Will 
with a view to his eventual fucceesicn to 
the eetatc, the position does rot seem 
justifiable. However, this was the position. 
There appears to be no doubt as to ihe fact 
that Kani Saltanat, the ugh she was a lady 
cf petition, and her relatives were treated 
rather as adventurer?, who were luoky to 
get what they oculd and that Dilafzi and 
I'p.sim Sahri were treated as fortunate 
dcme6lios who were lucky to get anything. 
But this is the manner in which the 
ccmpicmise was ccnduoted and the oom- 
premise eventually arrived at was a very 
peculiar cue. According to Khan Bahadur 
Saiyid Muhammad Mustafe, the brothers of 
RaLi Saltanat were told that, though under 
the Will they were allowed annuities of 
R?, 410 each, the other side would not 
grant them more than Rs. 200 each, and 
they accepted this position. Musammat Mehdi 
Begam was told that all she would get 
would be Rs. 5L0. She accepted that 
position. They apparently were ready then 
to accept tho fact that the Raja.' had 
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intended to leas-e her at least R=*. 5G0 a 
month. It was then put to Rani Saltanat 
that she would get Rs. 4,000 a month, to 
Dilafza that she would get Rs. 950 and 
to Musammat Mehdi Begam that she would 
get Rs 500. This was the amount to 
whioh they held Musammat Mehdi Begam 
was entitled under the Will. Mehdi Beganrs 
two eons were to get Rs. 200 each. The 
third son Sher Muhammad Khan who got 
nothing under the Will was to get Rs. 40. 
Mubarak Jahan Begam, Mehdi Begam’s 
daughter, was to get Rs. 50. Bela, Ketki’s 
sister, who was put down to get Rs. 5 0, 
was to get Rs. 50 and a servant girl oalled 
Munga who was to get Rs. 100 under the 
Will was to get Rs. 10. Nasim Sahri was 
to get no annuity at all. She had lost all 
her rights under the Will. Those condi¬ 
tions were summarised on a memo, whioh 
was signed by Sheikh Muhammad Kazim 
and Akbar Ali who represented Rani 
Kamar Ziraani and the Rani of Muhamdi. 
Sheikh Muhammad Kazim was to get Rs. 300 
a month and Sheikh Abdul Karim, his 
brother, was to get Rs. 2U0. Oo this basis 
the compromise was to be made. The 
amount of Rs. 6, 500 thus made up did not 
concern Rani Saltanat, except with regard 
to Rs. 4,000. After subsequent discussion 
the figures were altered again. The 6nal 
compromise under whioh the appeals of 
Ranis Saltanat, Dilafza, and Nasim Sabri 
were withdrawn is dated the 22nd August 
1912. Under this compromise Rani Salta¬ 
nat was to get an annuity of Rs. 4,000. 
Rani Dilafza was to get an annuity of 
Rs. 1,000. The annuities of the two sons, 
Nawab Muhammad Ata Khan and Nawab 
Muhammad Sultan KhaD, were raised to 
Rs. 300. The annuity of Sher Muhammad 
Khan who got nothing under the Will 
was raised to Rs. 170. Mubarak Jahan’s 
annuity remained the same. Munga’s re¬ 
mained the same. Sheikh Muhammad 
Kazim’s annuity was reduced to Rs. 250. 
Abdul Karim’s remained Rs. 200. Two 
new annuities were added—one to Hasbmat 
Jahan, Mubarak Jahan’s daughter, of Rs. 30, 
and the other of Rs. 30 to Tahira, 
daughter of Sher Muhammad Khan. Mehdi 
Begam’s was reduced to Rs. 110, The 
story told by Khan Bahadur Saiyid Muham- 
mad Mustafa is as follows: According 
to the story told by Hm Mehdi Begam 


personally agreed to this. She said ac¬ 
cording to him, that she was ready to put 
her total olaim at Rs. 500 a month only 
of whioh she was content to take only 
R=>. 110 for herself provided that Muham¬ 
mad Ata Khan and Muhammad Sultan 
Khan’s shares were raised by Rs. 100 eaoh, 
Sher Muhammad Khan’s share raised from 
Rs. 40 to Rs, 170 and two annuites of 
Rs. 30 settled on her grand-daughters, 
thus making up Rs. 500. If she agreed 
to this arrangement it would undoubtedly be 
binding on her for the following reasons. Her 
aoquiesoenoe has oaused the other side to 
continue paying R 9 . 390 a month to other 
persons whioh they otherwise would not 
have been paying. She was an elderly lady 
(she has sinoe died) whose annuity in the 
ordinary course of events would have ter¬ 
minated before the annuities of her juniors. 
By making this arrangement the other side 
undertook to pay annuities to younger people. 
A grave omission was the failure to get 
Mehdi Begam and most of the other persons 
affected to sign the compromise. Khan 
Bahadur Saiyid Muhammad Mustafa has, 
however, deposed that the difficulty whioh 
arose was this. The compromise was filed 
in a suit. According to the views taken 
by the Counsel no one could sign the com¬ 
promise who was not a party to the suit. 
Mehdi Begam was, of oonrse, not a party to 
the suit. Further, there was some difficulty 
in introducing a reference to the Will as Rani 
Kamar Zamani and the Rani of Utraula 
refused to reoognise the Will. Nevertheless, 
it was a distinot omission not to obtain 
from Mehdi Begam and the other parties who 
were not actually parties to the compromise 
the withdrawal of all olaims on the condi¬ 
tions laid down. The compromise had 
further settled the olaims to dower. Under 
it, Rani Saltanat got Rs. 1,87,500, Rani 
Dilafza Rs. 50,000, Rani Nasim Sahri 
Rs. 25,000 and Sheikh Muhammad Kasim 
as their financier received Rs. 18,75,000. 
Against the story of the appellants is its 
inconsistency. Rani Saltanat has adhered to 
the statement that she wanted Rs. 6,500 a 
month for herself taking Rs. 2,500 a 
month in lieu of her abandonment of the 
olaim for the balanoe of her dower and 
other reliefs, and she wonld have us believe 
that, receiving that amount, she entered into 
the compromise. In the first place, it ia not 
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olear that Bhe abandoned any olaim to dower 
to speak of. She had only olaimed Rs. 3,00,000, 
had reaeived Rs. 1,37,500 and the proportion 
reoeived by her financier practically made 
up the b&lanoe. Next, it is to be noted that 
nnder the compromise Dilafza reoeived 
Rs. 1,000 a month. The olaim of Rani Dilafza 
was a perfectly separate olaim to Rani 
Saltanat’s. The story told by the appellants 
on this point is inconsistent and inconclusive. 
All that we have to decide ip, whether the 
learned trial Judge arrived at a right conclu¬ 
sion as to the credibility of the evidence. 
The two stories told are absolutely conflicting. 
We are faoed with the position as to whether 
Khan Bahadur Saiyid Muhammad Mustafa 
is tellingtbe truth or whether the witnesses 
on the other side are telling the truth. 
The learned trial Judge believed Khan 
Bahadur Saiyid Muhammad Mustafa 

and nothing has been elioited in the argu¬ 
ments before us to establish that he arrived 
at a wrong conclusion. Accepting Khan 
Bahadur Saiyid Muhammad Mustafa’s evi¬ 
dence as true upon the point, we find that 
Musammat Mehdi Begam distinctly agreed 
to forego claims to anything more than 
Rs. 110 a month on the understanding that 
the other side should increase the amounts 
payable to persons in whom she was interest¬ 
ed. We believe the evidence of Khan Baha¬ 
dur Saiyid Muhammad Mustafa upon this 
point. We find that the other side have 
kept their bargain and that they have paid 
out the amounts in the manner in which 
Musammat Mehdi Begam desired. She is 
thus precluded from standing on her rights 
under the Will after the date of the com¬ 
promise of the 22nd August 1912 which 
embodied the oral agreement at wbioh she 
had arrived but to which she was not actually 
a party. We do not agree with the learned 
tfial Judge that her olaim should be dis¬ 
missed as not falling within the terms of 
her plaint. The latter portion of her olaim 
is distinctly one under the Will. All that 
her Oonnsel says in effeot now is thi?,—‘‘Under 
the Will I should be entitled to Rs. 700 a 
month. But if the Court deoides against 
me that 1 am estopped from claiming more 
than Rs. 110 a month after the 22nd August 
1912, I still olaim that Rs. 110 a month 
Milder the Will and not on an independent 
eause of action. I do not olaim under 
Iht agreement. The agreement merely 


modifies my rights under the Will.” This 
is a reasonable view which must be ao- 
oepted. 

The result is as follows. We decree the 
appeal to this extent. The appellanfcp, who 
are the successors of the deoeased Musammat 
Mehdi Begam, are entitled in so far as they 
have interests in the estate of the deoeased, (it 
is to be noted that Rani SaltaDat who is one of 
Musammat Mehdi Begam’s beira is not a party 
to the appeal) to a relief based on the follow, 
ing calculations. At Rs. 700 a month from 
the date of the death of Raja Muhammad 
Siddik, t. e., the 31st Deoember 1907, to 
the 2lst August 1912 and from the 22od 
August 1912 to the 13th February 1917 
at Rs. 110 a month. As the Court of 
Wards have all along been ready to pay 
her Rs. 110 a month the appellants will 
receive interest only on the amount which 
accrued up to the 21st August 1912. 
Interest will be at the rate of six per 
oent, per annum. With regard to the question 
of costs, as the plaintiffs have partly succeeded 
and partly failed we diroct that the 
parties will bear their own costs in both 
Courts. 

Appeal partly allowed. 


LAHORE HIGH COURT. 
Miscellaneous Second Civil Appeal No. 1095 

of 1919. 

November 25, 191 
Present :—Mr. Justice Broadway. 

BHALLA and others—Defendants— 

Appellants 

versus 

FAZAL MUHAMMAD and others— 

Plaintiffs, HAYAT MUHaMMaD— 
Defendant—Respondents. 

Civil Procedure Code (Act V of 19Q8J, O. Ill, rr. 
1,4 , O. II, rr. 2, 3—Date for pronouncing judgment— 
Notice to Counsel, whether sufficient—Judgment record . 
ed and dated by predecessor of Court—Judgment 
pronounced second time by succeseor of Court, legality of 
— Jurisdiction. 

A Court adjourned a case to the 25th March 1918 
for the purpose of pronouncing judgment: on that 
date a decree for pre-emption was granted ooupled 
with the condition that unless the requisite pre« 
eruption -money was paid within one month thq 
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decree would become void. Payment was not made 
within the time fixed, but on the -th June l.-tlS the 
decree-holder made a representation to the Court 
t hat he was not. aware that judgment had been pro¬ 
nounced and asked for permission to pay the money, 
the officer who passed tbe decree having been trans¬ 
ferred, : his successor, while admitting that he had 
no power to extoml the time for payment, came to 
the conclusion that judgment had not been pro- 
nounced on the *5th March li*l8, although the 
record showed that on that .date parties’ Counsel 
were present, he accordingly, on the .ml December 
l‘J 8, proceeded to pronounce judgment, already 
signed and dated by his predecessor: 

Held, that under Order III, rules 1 and 4rfthe 
Civil Procedure Code notice to Counsel was sufficient, 
that there was no reason for holding that judgment 
had not beon prononuced on the 2 olh March 1MI8, 
and that the Court acted without jurisdiction in 
pronouncing, for the second time, a judgment record¬ 
ed and dated by his predecessor. 

Misoellaneoas second appeal from the order 
of the Distriot Jadge, Gurdaspnr, dated tbe 
22od March 1919, affirming that of the 
Munsif, 2nd Class, Pathaakot, Distriot 
Gordaspur, dated tbe 2nd Deoember 1918. 

Lala Mthar Ohand Muhajan, for the Ap^ 
pellant. 

Mr. Qhulam Rasul , for the Respondents. 

JUDGMENT.—This appeal has arisen out 
of a pre emption suit in the following oiroam- 
stances: — On the 20th February 19*8, the 
partie& olosed their respeotive oases and an 
order was passed ad journing tbe oase to the 
27th February 1918 for arguments. On that 
date the record shows that Counsel for the 
parties were present and the oase was 
adjourned to the 8th Maroh 1918 for judg- 
ment, it beiDg noted that Counsel would put 
in written arguments. On the 8th Maroh 
1918 the record shows that the Counsel for 
the parties were present and that the oase 
was adjourned to the 25th Maroh 1918 for 
judgment. Although it is not speoifioally 
stated in the order, the words employed 
indioate that by the 8th Maroh 1916 the 
written arguments had been filed in. On the 
25tb Maroh 1918 a decree for pre emption 
of the land in suit was granted and a period of 
one month fixed within whioh the requisite 
money was to be deposited: and ia default: 
of suoh payment the decree was declared to 
be void. Tbe money was not paid within a 
month from the date of tbe judgment; but 
on the 7th June 1918 the pre emptor deoree- 
holder moved the successor of the learned 
Munsif who had passed the deoree alleging 
that he had not been aware that the judg¬ 


ment bad been pronounoed and asking for. 
permission to pay in the requisite m mey, 
Upon thir, on the 2nd Deoember 1918, tbe 
learned Muns-f, while admitting that he 
had no power to extend the period fixed by 
the df cier, oame to the oonolusion that the 
judgment bad not been pronounoed on the 
25th Maroh 1918 and proceeded to pronounoe 
the judgment, already signed and dated on 
the 2nd Deoember 19.8. Againstthis order 
an appeal was prefened to the learned Dis¬ 
triot Judge who upheld the order of tbe 
learned Munsif and held that the note by . 
the R ader rf tbe Conrfc to the effeot that 
the parlies’ Counsel were piesent was not- 
suffioient to show that the judgment had 
been duly pronounced. The learned Distriot 
Judge considered that, as far as Counsel 
were concerned, the oat-e was over before the- 
25th Maroh HIS and that, therefore, there 
had been no proper pronouncement. Against 
this order on appeal the defendant has pre¬ 
ferred this seoond appeal to this Court, 
thmught Lala Mebr Chand, MahajaD, and 
I have heard Mr. Ghulam Rasul on behalf of 
the respondent. 

In ooming to his decision the learned 
Distriot Judge has lost sight of Order ill, 
rules 1 and 4, Civil Procedure Code, whioh 
clearly show that a notioe to Counsel is 
sufficient. The note referred to by the 
learned l istriot Judge as having been made 
by the Reader bears the signature of the pre¬ 
siding offioer, and there ie absolulely no reason 
for holding that judgment was not pronoano- 
ed in the presenoe of Counsel. It has to be 
noted that tbe Counsel was not produoed as 
a witness to rebut the presumption that 
exists as to the oorreotne38 of the record. 
In these oiroumstanoe*, I oonBider that the 
deoisions of the Courts below are inoorreot. 
Farther, it seems to me that the learned 
Munsif who passed the order on the 2nd 
Deoember 1918 aoted without jurisdiation 
when he prooeeded to pronounoe a judgment 
recorded and dated by his predeoessor for. 
the seoond time, thus, practically, giving the 
pre emptor a further period within whioh to 
pay up the pre-emption money. 

In these oirou instances, 1 accept this appeal . 
and set aside the orders of the Courts below. 

I leave toe parties to bear their own costs in 
this Court. ‘ tj 

Appeal acoeptoi, - 
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' BOMBAY HIGH COURT. 

Criminal Application for Revision No. 417 

of 1919. 

February 24, 1920. 

Present : —Mr. Justice Shah and 
Mr. Justice Hayward. 
PERMESHWARI fcUBBI— Applicant 

versus 

EMPEROR —Respondent. 

Penal Code (Act XLF of I860,), s. 372— Disposal 
of minor girl for f.urposes of prostitution —Gejjec 
ceremony t performance of — Offence. 

The mere performance of what is known as the 
gejjce ceremony in respect of a minor "ir 1 does 
not amount to a disposal of the girl with the intent 
that she shall be employed or used for the purpose 
of prostitution, within the meaning of section 372 
of the Penal Code. [p. 146, col. 1.] 

Criminal application for revision of the 
order of the Sessions Judge, Kanara, confirm¬ 
ing the order of conviction and sentence passed 
by the Magistrate, First Class, Kumta. 

Mr. 0. P. Murdeshicar % for the Acoused. 

Mr. £. S . Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Suah, J.—The applicant before us has 
been oonvioted under section 372 of the 
Indian Penal Code for having disposed of 
her daughter Subbi under the age of 16 
with intent that she shall be employed or 
used for the purpose of prostitution. The 
trial Court found that the ceremony des¬ 
cribed in the record as Geijse ceremony was 
in fact performed in respect of the girl in 
question, and that the performance of that 
ceremony amounted to a disposal of the girl 
within the meaning of the section. The 
Moused was accordingly oonvioted. In appeal 
the learned Sessions Judge has found that 
... a girl, who, upon the strength of the 
Gejjee oeremony alone, should begin to 
practise harlotry, would incur reprobation 
among her fellows, and would be put out 
of oommunion with the caste. Dedication 
to the life of a courtesan is not made by 
Gejjee Shastra but by FalshobhaD, which 
is the wedding of the votaress and her god.” 
|t is further found by him that the girl in 
question has not become a prostitute and 
that it is not admitted that she is intended 
to beoome a prostitute. He apparently be- 
lioved the evidenoe adduoed to show that 
some of the girls who had gone through 
this oeremony, were married women. He 


felt, however, pressed with what he believed 
to be the effect of certain decided oases 
and confirmed the oonviotion and sentence. 

In the application before us it has been 
argued on behalf of the applicant that on 
the findings there is no dedication of the 
girl which would amount to a disposal 
within the meaning of seotion 372 of the 
Indian Penal Cede. It seems to me on the 
findings of the Appellate Court that this 
contention is well-founded. It may be that 
the performance of the Gejjee ceremony 
may ultimately facilitate the fall of this 
girl. But it is net a necessary consequence 
of the oeremony, aooording to the findings 
that she should be treated as a girl dedica¬ 
ted to a temple as a danoiDg girl. The 
decisions in Queen-Emprets v. Ttppa (1) and 
Peg. v. Jaili Bhavin (2) must be taken to 
have been based upon the proved or admit¬ 
ted faots in those oases. In both these 
oases there was undoubtedly the faot of the 
dedication of the girl to the temple. In the 
present case on tbe findings it cannot be 
said that the girl is dedicated to tbe temple. 
On tbe contrary on the findings of tbe 
Appellate Court it would appear that the 
oeremony described as the Falshobhan cere- 
money would mark the stage when the girl 
is dedicated to the temple. The distinction 
whioh the Sessions Judge has drawn between 
the two stages marked by the performance 
of the Gejjee oeremony, and the Falshobhan 
ceremony is apparently based on tbe evi¬ 
dence in the case and must be accepted 
for the purpose of this application. In the 
case of Srinivasa v. Annas-imi (3) to whioh 
a reference has been made tbe faots were 
different. This case like the other two 
oases must be taken to have been decided 
with reference to the faots of the case. In 
the present case it 9eems to me that the 
position of the girl for all practical purposes 
with reference to her surroundings continued 
to be much tbe same after the ceremony as 
it was before. She continued to live with 
her mother, and it is not shown to be a 
neoessary oODsequsnce of the performance 
of the oeremony that she should either leave 
her mother or that she oannot marry or that 
she must lead the life of a prostitute. 


M) 16 B 737; 8 Iiul. Dec. (n. s.) 9/0. 

(2; 6 R. H. C. R. 60 Cr. 

^3) 16 M. 41; 1 Weir 365; 6 Tn<l Doc. (m, a.) 373 
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Under those oiroumstanaes the mere faot 
of the performance of the oeremony oannot 
be treated as amounting to a disposal within 
the meaning of section 372 of the girl by 
her mother. It mnst be distinctly under* 
stood that I have reached this conclusion 
on the faots found by the lower Appellate 
Court in this oaoe. 

I would make the Rule absolute, set aside 
the conviction and sentence and direot the 
fine, if paid, to be refunded. 

The bail bonds to be cancelled. 

Hayward, J.—I oonour. The oeremony 
known as Gejjee Shastra that was performed 
has been held to have been merely prelimi- 
nary and Dot the oeremony of dedication 
known as Palshobhan which bai been held 
the final oeremony. The case differs, there¬ 
fore, from the complete dedication to a 
temple which was proved in the oases of 
Reg.y.Jaili Bhatin (2) and Queen Empress 
v. Tippa (1). It seems to me, therefore, that 
there has been no disposal of the girl on 
the facts found by the learned Sessions 
Jndge within the meaning of seotion 372 of 
the Indian Penal Code 

Rule made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 208 of 1920, 

April 10, 1920. 

FresenU — Mr. Justice Walsh. 

MUNICIPAL BOARD, ETAWAH— 

Petitioner 

versus 

Pandit DEB1 PRASAD — 

Opposite Party. 

U. P. Municipalities Act (II of \916j, s. 267, notice 
under, contents of—Notice dealing icith matters other 
than sanitation, whether valid —Disobedience of such 
notice, whether offence. 

A notice under seotion 267 of the U. P. Municipali¬ 
ties Aot, 1916, must be oonfined to the removal of 
insanitary defects. A notice under that section 
which complains *f matters other than sanitation, 
e. g , a dangerous structure, or a nuisance in the 
sense of a danger on the highway, is not a good 
notice, and a disobedience of such a notioe is not an 
offence, [p. 146, ool. 2.] 


f . [1920 

% 

• 

Criminal revision against the order of the 
Magistrate, Etawah, dated the 30th October 
1919. " 

Mr. P. N. Banerjee, for the Applicant. 

JUDGMENT.—The Municipality in this 
case seem to me to have misconceived the 
position. I do not know why the District 
Magistrate thought it was a case of groaB 
injustice. At the outside there had only 
been a fine of Rs. 10. It looks more like 
a oase of misunderstanding. The Board 
issued a notioe under seotion 267 of the 
Municipalities Aot of 1916. Seotion 267 is 
a section contained in that part of the Aofc 
which empowers the Municipality to take 
such steps a3 are in their opinion necessary 
and of course, reasonable to protest the 
public against insanitary conditions. The 
notioe may require an owner to olose, 
remove, alter, repair, oleanse, disinfect or 
put in good order any latrine, drain, oesepool 
or other receptacle for carrying away or 
containing refuse. That section implies that 
the receptacle, whatever it may be, drain or 
oesspool is not in good order and not fit 
for the purpose, that is to say the sanitary 
purpose, for which it is required. Section 267 
does not contemplate or deal with any 
objection which might be raised to the 
existence of a receptacle whioh is not based 
upon a sanitary gronnd, and the notioe in 
specifying what is required to be provided 
must necessarily specify what it is whioh iB 
defective in the existing reoeptaole. The 
Municipality in this oase appreciated that 
necessity and stated in the notice what it was 
which was objectionable. The notioe com¬ 
plains of a oesspool without a covering, into 
whioh passers-by are likely to fall at night.. 
That is a sound objection but is not a 
sanitary objection. It really is an objection 
dealing with a dangerous struotnre or a 
nuisance in the sense of a souroe of danger 
upon the highway. The result is that the 
notice issued under eeotion 267 is a bad 
notioe, and the faots do not show that the 
reoeptaole was objectionable from a sanitary 
point of view. Therefore, the member of the 
public, Pandit Debi Prasad, hag committed 
no offenoe in igonriDg it. The Magistrate 
says that seotion 263 applies. Seotion 263 en¬ 
ables the Board to require an owner by notice 
to proteot or enclose BDy tank or reservoir or 
excavation in his possession, which appear * 1 
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to the Board to be dangerous by reason of 
ifo situation. That is cbe provision appro¬ 
priate for an open cesspool into whioh people 
are likely to fall at night, and if the 
Mnnioipality have any ground for taking 
aetion about this oesspool they most issue 
a notioe under that section. But if it be the 
foot, as the Benoh Magistrate has said in 
his original order, that it is not neoessary 
to rebuild the oesspool, the Mnnioipality 
ought to be oontent with the cover provided, 
so long as the protection placed over the 
opening of the oesspool does not in itself 
constitute a fresh danger. All that the 
Municipality have to see is that the covering 
ie sufficiently strong and stable to make the 
passage of the publio free from danger. I 
dismiss the application. 

Application dismissed. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 

372 of 1919. 

Match 2, 1920. 

Present: —Mr. Justioe Shah and Mr. 

Justice Hayward. 

OHIMAN DAMODAR BHATE -Accused - 

Applicant 

versus 

EMPEROR— RESPONDENT. 

Oaths Act (X of 1873), 88. 9, 10, 11 —Bombay Village 
Police Act (VIII of 1867^, «a. 14, 16 —Proceedings 
before Police Patil, nature of—Special oath, whether 
applicable to criminal proceedings. 

Proceedings before a Police Patil under sections 14 
and 16 of the Bombay Village Police Act are 
essentially criminal proceedings. 

The scheme of sections 9 to 11 of the Oaths Act 
shows that these seotions are not intended to apply 
to oriminal proceedings. 

In criminal matters the truth has to be ascertained 
by the Court, and the matter stated on special 
Oath oannot be and ought not to bo accepted as 
conclusively proved by such an oath in a oriminal 
proceeding. 

Oriminal application for revision from 
aonviotion and sentenoe passed by the Polioe 

I Patil, Dharangaon. 

B. Pradhan , for the Accused. 

Mfc..a a Patkar , Government Pleader, for 

. ; A* M 


JUDGMENT. 

SaAH, J.—This oase haB been decided by 
the Polioe Patil on the special oath of the 
oomplainant. The special oath was offered 
to the oomplainant at the instanoe of the 
accused and the decision is based on that 
oath. It has been held by this Court in 
Queen-Empress v. Murarji Qokulias (1) that 
sections 9 to 11 of the Indian Oaths Aot 
are not intended to apply to oriminal pro* 
oeedings. It is clear that the provisions of 
the Indian Oaths Aot relating to the special 
oaths oannot properly apply to oriminal pro¬ 
ceedings. Section 11 of the Aot provides 
that the evidence given on special oath as 
against the person who offered to be bound 
by it is conclusive proof of the matter 
stated. It seems to me that in oriminal 
matters the truth has to be ascertained by 
the Court; and the matter stated on special 
oath cannot be and ought not to be accepted 
as oonolusively proved by suoh an oath in 
a criminal proceeding. The soheme of these 
seotions shows that they are not intended to 
apply to oriminal proceedings. 

It is urged, however, on behalf of the 
Crown that though that view may be right 
with reference to the oriminal proceedings 
generally, it does not apply to proceedings 
before the Polioe Patil under the village 
Polioe Aot (VIII of 1867). It seems to 
me that the proceedings before the Police 
Patil under sections 14 and 15 are essential* 
ly oriminal proceedings; and the same rule 
whioh applies to oriminal proceedings ought 
to apply on general grounds to proceedings 
before the village Patil so far as the effeotof 
any special oath ie concerned, 

Generally speaking, we are very slow to 
interfere with any deoision of a Polioe Patil. 
But having regard to the nature of tbfe 
error in this oase, I am of opinion that it 
would not be right to allow the deoision to 
stand. 

I would, therefore, make the Rule absolute 
and set aside the conviction ani sentenoe. 

Hayward, J.—I agree. The case was not 
properly tried. The provisions of seotioos 9 
and 11 of the Indian Oaths Act, 1873, have 
in their nature no application to oriminal 
proceedings, as indicated in the case of Queen • 
Empress v. Murarri Qokuldae (1). 

Buie made absolute. 

(1) 18 B, 389; 7 lad. Dec. (n, b.) 268, 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 351 of 1920. 

Judo 8, 1620. 

Tiesf.nt: — Mr. Justice Tudball. 

MADAN MOHAN NATH RAINA— 

A CCDS ED — A I PEL LAM 
verms 

EMPEROR— Opposite Party. 

Motor Vehicles Act (VUl of 19I4J, #. S —Failure to 
produce license upon demand—“Upon demand," mean¬ 
ing of. 

Under section 8 of the Motor Vehicles Act it is 
compulsory upon a driver of a motor vehicle to 
carry his w license with him, and he is hound to 
produce it at once directly a Police Officer calls upon 
him to do so. Failure to produce a license immediate¬ 
ly upon such demand is punishablo under the 
section, [p '48, col. i J 

The words “upon demand'’ in section 8 of the Motor 
Vehicles Act mean at once directly the demand is 
made. [p. 4. w , col 2 ] 

Crimioal revision from an order of the 
Sessions Jndge, Allahabad. 

The Hon’ble Dr. Te> Bahadar Sapiu, for 
the ApplioaDt. 

Mr. R. Malcorr.son (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant, Pandit 

Madan Mohan Nath Raina, has been oonviot- 
ed under sections 8 and 16 of Act VIIL of 
1914, an Act to consolidate and amend the 
law relating to motor vehicles in British 
India. He has been fined R.9. 1. The facts 
are not in dispute. Tbe contention is that, 
on the aotual faotp, no offenoe has been 
committed under sections 8 and 16 of the 
Aot. The facts are britfly as follows:—Mr. 
Raina was travelling along the road on a 
motor oyole when he was stopped by a Police 
Sergeant and asked to show his driving 
license. It was not in his possession at 
that time. He asked the Sergeant to wait 
for five minutes so that he might go home 
and bring it, but the Sergeant declined. 
Upon this the Sergeant took down his name 
and address and reported the matter to the 
Magistrate. The answer to the question 
depends upon the meaning of section 8 of the 
Aot which runs as follows:—The driver of a 
motor vehiole shall produoe his “license upon 
demand by aDy Police Officer.” The oorres- 
^ponding section in the Eoglish Aot III 
Edward VII, Chapter 36, seotion 3, olauae 4, 
runs as follows:—"A license must be produced 
by any person driving a motor oar token 
demanded by a -Pclioe Cpnetable. If any 


tl&20 

person fails so to produoe his lioense ha 
shall be liable on summary conviction, etc.': 
So far as the English Aot is concerned there 
is no doubt wbatscever that it is compulsory 
upon a driver of a motor vehiole to carry his 
lioenee with him, that he is bound to pro-, 
duoe it at oDce direotly a Polioe Constable 
oalls upon him to do so and that failure 
to produce immediately upon such demand 
is punishable under the Act. To my mind 
the language of these two sections of the 
English Act and of the Indian Act has 
exactly tbe fame meaning. A driver of 
the motor vehiole is the person who is actually 
at the time driving. He is bonnd under 
the section to produoe his lioense . upon 
demand. ‘Upon demand” must mean im¬ 
mediately upon “demand.” The reason 
is obvious, if a person driving a oar has 
not his lioense and cannot produoe it 
immediately and if he be allowed to go 
away, it will be open to anybody to evade 
the Aot and at once depart and never be 
seen aDy more by the Police Officer con¬ 
cerned. The number on the oar will only 
inform the Polioe as to the ownership of 
the oar but it would not inform them who 

was the driver. . - , 

A comparison of this seotion with the 
eeotion of the former Local Aot, namely, 
Aot IL of 1911 of the United Provinces, 
ahows that a dear alteration has been 
made in the law and it must have been 
deliberate. The former seotion ran as 
follows:—“The driver of a motor vehiole 
shall upon demand by aDy Polioe Officer 
produoe his lioense at once or at any Police 
Station within twenty four hours.” That 
seotion clearly gave him the option of either 
produoiDg a lioense on the spot or of pro¬ 
ducing it at the looal Police Station within 
twenty four hours. The wording of the 
present seotion seems to me - to make it 
clear that the option has been removed and 
that a driver must produce his lioense inn 
mediately. The words “upon demand” are 
dear and can have only one meaning^ 
namely, at onee, direotly the demand is made. 
It is urged that it would be very hsrd 
lines upon maDy persons who aooidentally 
leave their licenses behind and are only 
a short distance from home. It cannot be 
oalled hard lines on anybody. The law 
is known and it is easily oarried out.^ The 
object of tbe words “upon demand” is also. 
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"to enable the Police Officers to prevent 
unlicensed persons from driving oars, and 
■that can only be done by giving the Police 
Officers' power to demand immediate pro¬ 
duction of the document when they oill 
for it. When this Act was passed, pre* 
snmably the Legislature had before it the 
English Act and the reasons whioh oiused 
the English Legislature to make it com¬ 
pulsory upon a driver to produce his license 
immediately a Constable demands it. Those 
reasons operate equally well in India as 
in England. The words in the English 
Act “when demanded” have exactly the 
same meaning as the words in the Indian 
Act “upon demand.” In my opinion the 
interpretation of t.ha law whioh the lover 
Gourt has adopted is oorreo 1 and technically 
the applicant was guilty of the offence of 
failure to produoe. The application is, therefore, 
dismissed. 

Application dismissed. 


1 


BOMBAY HIGH COURT. 

Criminal Application for Rsvihion No. 39 

or 19*0 

April 22, 1920. 

Present: —Mr, Justice Shah and 
Mr. Justice Kajiji. 

RAM GOPAL RUPJI— Aocosed— P£Tino.<ER 

versus 

EMPEROR— Opposite Party. 

Bombay Rent (War Restriction* No 2) Act (i’ll of 
191RJ, s. 7 —Receiving rent in excess of standard rent 
— Charge for electricity, receipt of—Offence. 

The supply of electric light for premises let on 
rent is a matter of arrangement or contract between 
the tenant and the landlord and the charge levied 
by the landlord for such supply does not necessarily 
form part of the rent, [p 16 \ col. i.] 

A landlord who ch irgas a fair a no mb for elootrio 
light supplied to the premises in addition to the 
standard rent cannot bo convicted of receiving 
excess rent under section 7 (Oof tie Rorabiy Root 
(War Restrictions No. &) Act. [p. 15 ), ool i.J 

Criminal application for revision from 
oonviotion and sentence passed by the Acting 
Fourth Presidency Magistrate, Bimbiy. 

—Mr, & 4. Shete , for the Aoouaed, 


JUDGMENT. 

SuiH, J.—The petitioner in this case was 
oharged with having committed an offence 
punishable under eeotion 7, sub section 1, 
of the Bombay Rent (War Restrictions 
No. 2) Act, 191S, by oharging Rg. 13-7-2 
on account of rent for Octobgr 1919, whereas 
according to the standard rent fixed under 
the Act in June 1919 he was entitled to 
charge Re. 13 3 2 as rent. The bill show¬ 
ed that he oharged Rs. 13 3 2 for the 
rent and 4 annas extra for the electric light 
whioh was supplied on the passages in the 
building of whioh the premises in question 
formed a part. The learned Magistrate, 
who tried the case, came to the conclusion 
that in fixing the standard rent the Con¬ 
troller must have taken into account the 
charges for the oleotrio light thus supplied 
and that by oharging 4 annas more for 
the light he indirectly received on account 
of reDt 4 anDas more than the standard 
rent whioh he was allowed to recover and 
by doing so he committal an offence punish¬ 
able under eeotion 7 (]) of that Act. 

In ooming to this conclusion the learned 
Magistrate seems to have ignored the letter 
(Exhibit No. 1) whioh the present petitioner 
wrote to the Deputy Rent Controller on 
the 15th of Jaly 1919, in whioh he pointed 
out that the rent fixed by him did not 
iDolude the oharge for electric lighting and 
that he should be allowed to recover in all 
from his various tenants Rs. 8 in addition 
to the rent fixed or permitted to stop the 
lighting. The reply to that latter was that 
the Controller had no power to determine 
the charges for eleotrio lights and could not, 
therefore, issue orders on the subject. In 
spite of this the petitioner was prosecuted 
for having oharged rent in excess of the 
standard rent fixed, and the Magistrate pre¬ 
sumed that the Controller must have taken 
the fact of eleotrio light being supplied to 
the tenants on the passages of the premises 
into consideration in fixing the standard 
rent. I do not think that in face of the 
reply of the Deputy Rent Controller snch 
a presumption oould be made. Bat apart 
from the presumption it is clear from the 
definition of the standard rent given in the 
principal Act (Bom, Act It of 1918) 
that the standard rent means in relation to 
any premises the rent at whioh the premises 
were let on the 1st day of January 191# 
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with the addition of 10 per oent. of snoh rent. 
The standard rent fixed in the present ease 
is exaotly the sum of Bs. 12, whioh was 
the rent at whioh the premises in question 
were let on the 1st day of January 1916 
with the 10 per oent. added thereto. It is 
clear that the Controller fixed the rent 
aooordiDg to the definition in the present 
ease at Rs. 13 3 2, The enpplying of the 
eleotrio light on the passages of the build¬ 
ing of whioh the premises in question form 
part is a matter of arrangement or oontraot 
between the tenant and the landlord. It 
does not neoeesarily form a part of the 
rent, and in the present case there is noth¬ 
ing to show that it did form part of the 
standard rent. The eleotrio light on the 
passages oame to he supplied after January 
1916, and the petitioner had oommenoed to 
oharge Rs. 14 as rent instead of Rs. 12, until 
the standard rent was fixed. But that 
•iroumstanoe does not alter the meaning 
of * standard rent”, nor does it indioate that 
the Controller oould have included the 
oharges for eleotrio light in the standard 
rent. The sum whioh the present petitioner 
is said to have charged in this oase re¬ 
presents a fair amount for the light sup¬ 
plied. Whether the Aot is effective to 
prevent any profiteering by the landlord in 
xespeot of the supply of eleotrio lights is 
a question, upon whioh it is not necessary 
for me to express any opinion in this oa6e. 
But, having regard to the proved faots in 
this oase, it is quite olear that the petitioner 
has not received anything as rent in exoess 
of the standard rent and that the sum 
ef 4 annas oharged for the supply of eleotrio 
light has nothing to do with the standard 
rent. He has, therefore, committed no offeno 
whatever. 

1 would, therefore, set aside the oonviotion 
and sentenoe and direot the fine, if paid, to 
he refunded. 

Kajiji, J.—I agree. 1 think the learned 
Magistrate was olearly in error when he 
says in his judgment that the Deputy 
Controller of Rents inoreased and deoided 
the standard rent to he Rs. 13-3 2 when 
the rent of the premises in question before 
the 1st of January 1916 was Rs, 12. Ho 
is olearly iD error, because the Controller 
never took into aoaount the oharge made 
.for the supply of eleotrio light; for on 
«alonh}tion it is olear that Rs. 13-3-2 is 


exaotly 10 per oent. over Bs. 12, when our* 
attention is drawn to Exhibit 1, vis. t the 
letter of the landlord to the Deputy Controller 
and the reply on its reverse, whioh olearly 
show that he never took into aoaount the 
supply of eleotrio light to the premises. 
On that bow oan the learned Magistrate say 
that the Deputy Controller took into aooount, 
when he inoreased the rent to Rs. 13-3-2, 
the supply of eleotrio light, and I think it 
cannot be said that under section 7 of the 
second Aot the landlord is indireotly trying 
to reoover more rent, beoause the rent re- 
oovered is Rs. 13-3 2 whioh has been fixed 
by the Deputy Controller, and, speaking for 
myself, I should oertainly say that he would 
be trying to reoover indireotly more rent if 
he oharged by way of eletrio light or under 
any other heading in his rent-bill a sum 
whioh would be by far in exoess of the aotual 
oost, vtz„ for light if he oharged anything 
like Rs. 10 orRs. 12 from eaoh tenantP Then 
perhaps it may be argued that the landlord 
is indireotly trying to reoover more rent than 
that fixed by the Deputy Controller. In 
this oase nothing of that kind has been 
done. He oharges only Rs. 8 in all. Or¬ 
dinarily, if one oan take judioial notioe, 
the oost of supplying eleotrio light domes to 
Rs. 5 at least. Rs. 5 is the minimum charge 
and in the oharges the landlord oharges in 
all Rs. 8, One oannot, therefore, say that 
under section 7 he was indireotly trying to 
recover more rent than was allowed by the 
Aot. The oonviotion is bad and must be set 
aside and the fine refunded. 

Buie made absolute. 


PATNA HIGH COURT. 

Civil Revision Case No. 120 or 1920. 

July 8, 1920. 

Present : — Mr. Jnstioe Das and 
Mr. Justice Adami, 
NARENDRA NATH DAS— 
Petitioner 
versus 

SIVA KUMAR JHA— Opposite 

Pa bty. 

Legal Practitioners Act (XVIII of 1879^, «. 18«- 
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Ifiscbnduct—Pleader charged with grave criminal 
offences^Procedure —Afiscouduct in capacity of snitor t 
whether can be enquired into. 

, Proceedings under the Legal Practitioners Act are 
Summary proceedings and they are not proper 
proceedings to try a Pleader for what are in reality 
grave oriminal charges, [p. 151, col, 2.] 

There is ample jurisdiction in a Court to investi¬ 
gate cases of moral turpitude unconnected with 
the discharge by a practitioner of his professional 
duty. The Court has complete jurisdiction to remove 
and suspend Pleaders and Mukhtears for causes ren¬ 
dering them unfit for the continued exercise of their 
profession. But the case of a suitor stands on a 
different footing, though the suitor be a Pleader or 
a Mukhtear. [p. 162, col. 1.] 

Proceedings under the Legal Prastitioners Act 
should not be taken against a Pleader for what is done 
by him in the capacity of a suitor in respect of his 
supposed rights as a suitor, where his conduct has 
no connection whatever with his professional charac¬ 
ter or anything done by him professionally, [p. 152, 
cols. 1 & 2.] 

Appeal from a decision of tbe Mnnsif of 
Madbipnra. 

Messrs. P. K, Sen and S, S. Bose, for the 
Petitioner. 

Messrs. 0. 0. Das and L. K. Jka, for the 
Opposite Party', 

11 JUDGMENT. 

• Dab, J. —We are invited in this applica¬ 
tion to quash the prooeedings against the 
petitioner under the Legal Practitioners 
Act. I am of opinion that this application 
Should succeed on two grounds; first, on 
the ground that the petitioner will be pre¬ 
judiced by the adoption of summary pro- 
oedore for the investigation of what is in 
reality a grave oriminal charge, and secondly , 
on the ground that misconduct as a suitor 
oannot be investigated under the Legal Prao 
titioners Act. 

It is unnecessary to deal with the facts 
Uxoept to point out that the charges against 
the Pleader depend on a petition for execu¬ 
tion which he filed against the opposite 
party. It is undisputed that there was a 
decree in favour of the petitioner for 
Rs. 654-6-3, It is also admitted that the 
opposite party paid Rs. 330 to the petitioner 
towards the decretal amount for which 
Receipt was granted by the petitioner to 
the opposite party. But the petitioner 
took out fresh execution for the full 
ittfouqt of the decree, although the petition it- 
Njlf showed that there had been part payment. 
JJiitf is the main charge against the peti- 


The next oharge is that although the 
petitioner agreed to return the sum of 
Rg. 3.^0 to the opposite party after the 
sale had taken place in execution of the 
decree for the full amount and deposited 
the amount with Babu Surendra Nath 
Makherji, he subsequently withdrew the 
money fraudulently from Babu Surendra Nath 
Makherji without any reference to the 
opposite party. 

The last oharge against the petitioner is 
that with a view to suppress documentary 
evidence of the faat that R<*. 330 had 

been paid by him to the opposite 
party, he tore off a portion of a receipt 
granted by him to the opposite party, 

It ie the case of the opposite-party 
that grave oriminal offenoeg have been 
committed by the petitioner, and indeed it 
oannot be disputed that if the opposite 
party succeeds in proving the allegations 
made by him, grave oriminal offenoes 
have in fact been committed by the peti 
tioner. In these oiroumstanoeg the question 
arises whether the petitioner ought to be 
proceeded against under the Legal Practi¬ 
tioners Act. 

The question was debated before the 
Calcutta High Court in the recent case of 
Ohandi Gharan Mitra v. Emperor 
(1), The learned Judges pointed out 
that although it was not necessary 

to lay down an indexible rule that there 
must iu every case be a trial and con¬ 
viction for oriminal misconduct before dis¬ 
barment will be ordered, still that should 
be the ordinary rule, where the misoondaao 
alleged has no direct connection with the 
conduot of the Pleader in his practical 
and immediate relation to the Court. Ac¬ 
cording to the learned Judges, the test to 
be applied in eaoh case is, whether the 
person concerned will be prejudiced by the 
adoption of summary procedure for the 
investigation of what is in reality a grave 
criminal oharge. In my view, the proceed¬ 
ings taken in this case might result in an 
obvious injustice to tbe Pleader. The pro¬ 
oeedings under the Legal Practitioners Act 
are summary proceedings and they are not 
proper proceedings to try a Pleader 
for what are in reality grave criminal 
charges. 

(1) 67 Ind. Cm. 931; 31 0. L. L. 47 J| 24 0. W. N. 
765. 



INDIAN CASES. 


[ieao 


152 

VRIJ VALLABHDA8 V, EMFKKOK. 

In the next place there oanuot ne any 
doubt that all the charges againet the 
Pleader are intimately oonneo'ed with what 
was done by him in the execution pro¬ 
ceedings. In other words, what was done 
by him was done in the oapaoily of a 
suitor and not in the copaoiiy of a ^Pleader, 
i am quite aware that the words for any 
other reasonable oauee” in olau?e f J) of 
section 13 of the Legal Practitioners Act 
ought not to be read as ejusdem geren s 
with the preceding clauses of section 13. 
In other worde, there is ample jurisdiction 
in a Court to investigate cases of moral 
turpitude unconnected with the discharge 
by a praotitioner of his professional duty. 
The Court baa complete jcrisdiotion to 
remove and suspend Pleaders and Mukhtears 
for causes rendering them un6t for the 
continued exercise of their profession. But 
the case of a suiter stand on a different 
footing, though the 6uitor be a Pleader or 
a Mnkbtear. We are in this oase con¬ 
cerned with a Pleader who has acted in 
a particular manner as a suitor in the 
exercise of his supposed rights as a suitor. 
So far as the first oharge is concerned, 
namely, that he presented an application for 
execution for the full amount although there 
bad been a part payment of Rs 330. the 
oharge is clearly unsustainable, because the 
petition on the face of it shows that there 
bad been a part pay.ment. If there were 
no other obarges against the Pleader, we 
would have quashed the proceedings on the 
ground that they were bound to end in 
his favour. It is only the two other 
charges that have given us trouble in this 
matter. But so far as fcbo^e obarges are 
concerned, the Pleader gives an explanation 
which may be right or wrong but whioh 
certainly discloees that in his opinion he 
was entitled to act in the manner admitted 
by him as a suitor. In the oaee of 
Poorna Chandra Addy, In re (2) the 
Caloutta High Court thought that proceed- 
ings under the Legal Practitioners Act 
oould not be taken against a Pleader for 
what was done by him in the capacity 
cf a suiter in respect of his supposed rights 
as a suitor and of an imaginary injury 
done to him as a suitor, when it had no 

(2) 32 Ind. Cac. 667» 23 [C. L. J. 237;. 20 C. W. N. 
278j 43 C. 685j 17 Cr. L. J. 66. 


connection whatever with his professional 
character or anything done by him profes¬ 
sionally. Iu my opinion, that is a oorreot 
viow. I would accordingly quash the pro¬ 
ceedings pending against him in the Court o£ # 
the Munsif of Madbipura. _ ■ 

Ar ami, J. — I agree. 


.) 
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BOMBAY HIGH COURT. 

Grimmal Applications fjr Revision 
Nos. 87—90 op 1920. 

June 16, 1920. 

Present:— Mr. Justice Shah and 
Mr. Justice Crump. 

VRIJVALLABHDAS JEKISONDAS . 

AND OTHERS—ACCOjED—APPLICANTS 
; t ersus „ 

EMPEROR— Opposite Party. 

Factories Act (III of 191 0, construction of- 

Penalty, amount of, recoverable. 


Section of the Factories Act is a penal seotion 
ind ought to be construed strictly. The natural 
nterpretation of the clause in the section relating 
;o the penalty seemB to be that the occupier and 
manager both or either of them can be required to 
pay affine which may extend to Ra 200, but that 
belween the two they cannot be required to pay aoy 
mm exceeding Rs. 200 for eaoh offence, [p. 158, 

C ° Criminal applications for revision of the 
order of the Sessions Judge, Ahmedabad, con- 
Srming the order of convictions and sen- 
ances passed by the City Magistrate, 1st 


n 


Mr, Q. N. Thakor, for the Aocnsed. 

The Hon’ble Mr. S/runpman, Advocate- 
General, (with him Mr, S . 5. Patkar t 

Government Pleader), for the Grown. - 

JUDGMENT. 

Shah, J. —All these applications were 
admitted on the question of sentence. Under 
seotion 41 of the Indian Factories Act, XII 
of 1911, if any pereon is employed or allowed 
to work oontrary to any of the provisions 
of this Act, the oooupire and manager shall 
be jointly and severally liable to a fine, 
whioh may extend to Re. 200. In these oases 
it has been found that twelve different, 
persons w6re employed or allowed to work* 
contrary to the proyisiops pf the Aot, andj 
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in respeot of eaoh offenoe the manager and 
oooupier have been separately sentenced. 
The total fine inflicted on both ootnes to 
Rs. 300 for eaoh offenoe: and the argament 
for the applicants is that under the Eeition 
the osoupier and manager are jointly and 
severally liable to a fine not exceeding 
Rs. 200. On the other band it is argued that 
the oocupire and manager are severally 
liable under the ssotion to pay the maximum 
fine laid down in the seotion. This is a 
penal section aud. in my opinion, it ought to 
be oonstrned striotly. The natural interpre- 
tation of the olause relating to the penalty 
seems to be that the oooupier and manager 
both or either of them oan be required to 
pay a fine whioh may extend to Rs. 200, 
but that between the two they oannot be 
required to pay any sum exoeeding Rs. 200 
for eaoh offenoe. It seem9 to me, therefore, 
that the applicants’ contention on this point 
must be allowed. 

It is further urged on behalf of the 
applioants that the sentences even then 
would be unduly severe. That contention 
1 have no hesitation in rejecting. It was 
for the trial Court to infliot appropriate 
fines having due regard to the oiroumstanoes 
of the oa?c; and cubjeot to the maximum 
prescribed under the seotion I am not 
prepared to bold that the discretion has been 
improperly exeroised. 

The result is that for eaoh offenoe in all 
these applioations we reduce the fine, whioh 
the oooupier, petitioner No. 1, is required to 
pay from Rs. 200 to Rs. 100. The effect 
of this modification in the sentences will 
be that fcr the employment of twelve 
different persons, between the oooupier and 
the manager they will have to pay in all a 
fine cf Rs. 2,400. , 

The exoess of fine, if paid, should be 
refunded. 

Crump, J.—I agree. 

Sentences reduc d. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 4s6 of 1919, 
January 24, 1920. 

I resent : —Mr. Justice P-ggott. 
MANNU - Accused—Appellant 

versus 

EMPEROR —Opposite Party. 

U.P. Municipalities Act (II of 1916), ss. 298 (G) 
(■f), 299, 3 1 8 - License to store wood, refusal of, b<j 

Municipal Board — Appeal, failure to prefer, effect of _ 

Storing wood inspite o / refusal — Offence. 

Accused, ufter having beon twice convicted for 
storing fire wood on a plot of land without a license 
from the Municipal Board, applied for the grant 
of a license, but the Board, without assigning any 
reason, definitely and peremptorily refused the 
application. He continued, however, to use the site 
for the purpose of storing wood, with the result 
that he was again prosecuted and convicted. In 
revision to the High Court: 

Held, that on his application for a license being 
refused accused had a remedy by an appeal under 
section 318 of the U. P. Municipalities Act and not 
having preferred such appeal but having persisted 
in usiDg the land for storing wood without a license, 
lie had been rightly convicted, [p. 157, col. 1] 1 

Criminal revision from an order of the 
Magistrate, First Class, Cawopcre. 

Mr. Kailas Nath Katju, for the Appellant. 
Mr. B. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision by one Manna, who is the oooupier 
of a oertain plot of ground situated on or near 
the banks of the Ganges within the limits of 
the Munioipality cf Cawnpore. In the year 
1914 a dispute arose between the said Manna 
and the Municipal Board of Cawnpore, the 
Board olaiming that the land in question 
belonged to them as nazul and that Manna 
was occupying it without their oonaent. The 
attempt then made to ejeot Manna from the 
site by means of prooeedings ia a Criminal 
Court oame to nothing, beoausethe Court was 
satisfied that there was a Iona fide dispute 
between the parties on the question of title. 
After the United Provinces Municipalities 
Aofc (No. II of 1916) had some into foroe ( 
certain bye laws were duly promulgated by 
the Municipal Board of Cawnpore under 
Part G(x) of seotion 298 of the said Ast 
and since then Mannu has been twioe pro- 
scouted for the offenoe of using the plot of 
ground in question for storing wood without 
a lioense granted by the Municipal Board. 

On ths first oooasion the proseoation oame 
before this Court in revision and- the matte© 
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was dealt with by myself in a judgment to 
he found in Mannua v. Emperor (I). Since 
that judgment was pronounced Mannu has 
formally applied to the proper authorities to 
grant him a lieense for storing wood, up to 
the preserved limit of one thousand maunds, 
on the site in question and this lioenee has 
been definitely and peremptorily refused him. 
He continued nevertheless to use the site as 
before for the purpose of storing wood and 
the result is that he has been again prosecuted 
to conviction. The application now before 
xne is against the order of a Magistrate of 
the first class convicting Mannu and sentenc¬ 
ing him to a small fine. In admitting the 
application I seem to have overlooked, or 
•ondoned, the omission of Mannu to apply 
in the first instance in revision either to the 
Sessions Judge or to the Distriot Magistrate, 
but in any case the questions raised by tbe 
applicant have been fully argued out before 
me and I propose to deal with the matter on 
its merits. 

It has been suggested before me that 
Mannu has not really been guilty of a breaoh 
of any bye-law, because in his application for 
a license he offered to be bound by all con¬ 
ditions laid down in the bye-laws them¬ 
selves, subject to which a license for storing 
wood on any place within Municipal limits 
is ordinarily granted, and no evidence has 
been offered to show that Mannu has not in 
fast observed all those conditions. This 
argument overlooks the wording of section 
299 (I) of tbe United Provinces Municipa¬ 
lities Act (No. II of 1916) and the fact that 
the oonviotion has been recorded for using 
the site in question for storing wood “in 
default of a license granted by the Board.” 
The question of the due observance of the 
•onditions prescribed in the bye-laws could 
only arise in tbe case of a man to whom a 
license had been granted. 

- It is, however, contended that, if the bye¬ 
laws on the subject be properly considered 
and given effect to as a whole, it should be 
held that the Municipal Board is bound to 
grant a lioenee to any one who is prepared 
to abide by tbe prescribed conditions, unless 
it be found that the neoessary lioenee oannot 
be granted in respect of the particular site 
in question without prejudice to the health, 

' (1) 62 Ind. Caa. 786; 1-7 A. L. J. 976; 1 U, P. L. R. 
(A) 126; 20Or, L. J.506* 


safety or convenience of the inhabitants of 
the Municipality. It has in substance been 
conceded in argument that, if the . Municipal 
Board in rejecting Mannu’s application for 
a license had plaoed it on record that in their 
opinion there were reasons connected with 
the health, safety or convenience of the 
inhabitants of .be Municipality which render¬ 
ed it inadvisable that the particular site m 
question should be used for tbe purpose of 
storing wood, it would not be open to tbe 
Criminal Courts, on a prosecution like tbe 
present, to go into tbe question of the ade¬ 
quacy of tbe reasons assigned for refusirg 
a lioenee. At any rate I am olearly of 
opinion that this would be bo. Even in tbe 
strongest case which tbe applicant has been 
able to quote on bis side, namely, the oase of 
Haji Ismail Baji Essac y. Municipal 
Commissioner of Bombay (2), it is olearly laid 
down that the Court oannot substitute its 
judgment for that of tbe Mnuieipal Com¬ 
missioner, or interfere in suoh a matter as 
the refusal of a lioenee, unless it is clear 
beyond doubt that the Municipal Commis¬ 
sioner is using bis authority with some 
indireot motive and for a collateral purpose, 
not for the purpose for which the Legislature 
has armed him with tbe power. The oase 
for the applicant, however, is that, upon tbe 
facts now before me, this Court ought to 
interfere in order to enforce the principle 
laid down in this ruling. It is represented 
that tbe plot of land in question is of no 
practical use to Mannu, unless he is permitted 
to use it for tbe purpose of storing wood and 
that the Municipal Board, in refusing him 
a license, is not aoting with any purpose of 
promoting or maintaining the health, safety 
or convenience of the inhabitants of the 
Municipality but simply in order to serve a 
collateral purpose by compelling Mannu to 
give up the piece of land about wbioh he has 
a dispute with the Municipal Board on the 
question of title. So far as the record before 
me goes, it does not appear that the Municipal 
Board of Cawnpore considers that the health, 
safety or convenience of the inhabitants of 
the Municipality is in any away concerned 
in the question of Mannu’s using the site 
in question for the storing of wood. It is 
possible that some suoh question may be 
involved, but tbe Municipal Board has 

(2) 28 B. 253; 6 Bom. L. R. 1C01. 
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bleated to fight the matter oat to this Conrt 
upon the pare qaestioo of the limits of its 
authority. It ha9 refused to grant Manna 
a license without giving any reasons for its 
refusal, and it has not felt itself bound to put 
forward any reasons for that refusal, either 
in the Coart of the trying Magistrate or even 
>in the course of argument before this Court. 
I feel justified, therefore, in dealing with the 
point on the materials before me and in 
aooepting, at least for the sake of argument, 
the applicant's contention that no question of 
the health, safety or convenience of the 
inhabitants of the Municipality of Cawnpore 
is involved in the use which he desires to 
make of the plot of land in question and that 
he has been refused a license simply because 
the members of the Municipal Board, having 
a claim against him that he has no right to 
occupy tbi9 pieoe of land at all, do not choose 
to stultify themselve9 by granting him a 
license to use it for any partioular'purpose. 
Incidentally, no doubt, this refusal on the 
part of the Municipal Board may bring 
considerable pressure upon Manna to submit 
without farther resistance to the olaim of the 
Municipal Board in the matter of the title to 
the disputed site, and may thus be said to serve 
a collateral purpose within the meaning of 
that expression as used by the learned Judges 
of the Bombay High Court, but 1 have thought 
it fair to state the point as it might reason¬ 
ably appear to the members of the Muni¬ 
cipal Board when dealing with Manna’s ap¬ 
plication for a license. 

In substance, therefore, the question of 
law whiob I am called upon to decide pre¬ 
sents itself to my mind somewhat as follows. 
Manna has been gailty of a breaoh of the 
law in continuing to use this plot of land 
for the purpose of storing wood after 
he had been refused a license by the 
Municipal Board ; should the Criminal Courts 
ifefuse to enforoe the provisions of the Statute, 
that is to eay, of Local Act No. II of 1916, 
according to their plain meaning, merely on 
the ground that there seems reason for 
suspecting that the Municipal Board of 
Cawnpore is using its powers under that 
Statute in an oppressive manner and not in 
accordance with the spirit of section 298 of 
the Act? It must be remembered that in 
tibe Bombay case to which I have already 
tfcfeMed, the High Court was dealing with a 
question whieh arose before it in the exercise 


of its powers under section 45 of the Specific 
Relief Act (No. I of 1877). The provisions 
of that seotion confine its operation to the 
Presidency towns and to the High 
Courts of Calcutta, Madras and Bombay 
in the exercise of their original oivil juris¬ 
diction. They have, therefore, no application 
to the faots now before me. Looking at the 
decisions of other High Courts in cases in 
which a question has arisen as f o the proper 
exercise by a MuDioipal Board of the powers 
with which it has been armed by the Legis¬ 
lature, I find that the Madras High Court 
in Somu Pillai v. Municipal Council, 
Mayavaram (3) refused to enforce an agree¬ 
ment which depended for its efficacy on 
what was, in the opinion of the Hon’ble 
Court, a misuse on the part of the Municipal 
Board concerned of its discretion in the 
matter of granting or witholding licenses. 
In the course of this deoision the learned 
Judges have made some strong remarks re¬ 
garding the duty laid upon Municipal Boards 
of using a sound and equitable discretion in 
the exercise of their powers, bat the ruling 
itself has little or no bearing on the question 
now in issue before me. The Conrt had to 
deoide mainly whether a certain agreement 
was or was not enforceable, and what they 
really found was that the contract in question 
was against public policy. On the other 
band the Calcutta High Court has in two 
different oases, one on the oivil side and one 
on the criminal side, laid down principles 
which, if applied to the facts of the present 
oase, would be quite fatal to the application 
before me I refer to Moran v. Chairman of 
Motihari Municipality (4/ and Queen-Empress 
v. Mukunda Ohunder Chatteljee (5). The 
latter case is particularly important, because 
the learned Judges were clearly of opinion 
that the Municipal Board with which 
they were dealing had abused its powers 
under the Statute and they go so far as to 
suggest that the Legislature, iu framing the 
Statute in question, oould scarcely have 
contemplated arming Municipal Boards with 
powers so liable to misuse; nevertheless they 
laid down the general principle that, under 
the Bengal Municipal Aot with which they 
were dealing (Bengal Aot No, III of 1884), 

(3) 28 M. 520. 

(4) 17 C. 329; 8 Ind. Dec. (n. s.) 768. 

(5) 20 C. 664; 10 Ind. Dec. (n. b.) 442* 
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it was entirely within the discretion ot the 
Municipal Commissioners to grant or refuse 
a license for a market and the Coarts had 
no jurisdiction to control such power, how- 
ever arbitrarily exeroised. It has, however, 
been oontended that there are oases of this 
Court whioh support a contrary view. One 
of these is Qanga barain v. Municipal 
Board of Cawnpore (6). There are expres¬ 
sions used in the oourse of the judgment of 
this Court in that ease whioh lend some 
support to the applicant's contention; but 
the case in itself is no authority for aoy 
proposition of law whioh would warrant my 
interference in the matter now before me. 
The case then before this Court was a seoond 
appeal fromadeoree of a District Judge passed 
in the exercise of his oivil jurisdiction. The 
Statute with which this Court was concerned 
was the N. W. P , and Oadh Municipalities 
Act (No. XV of lb>3), and the fact that the 
Oivil Courts had jurisdiction to entertain a 
suit for an injunction agaiost a Municipal 
Board upon the faots alleged in the plaint 
either was not contested, or had already been 
disposed of in favour of the then plaintiff with 
reference to the terms of the particular Act 
then in foroe. The other case relied upon 
in support of this application is that of 
Emperor v. Bal Ki'han (7). That case is 
more nearly in point A earned Judge of 
this Court who had to deal with the ques- 
tion of the oonviction of the applicant in 
revision for breach of a certain bye-law 
passed by the Municipal Board of Naim Tal, 
held on the authority of the rule of law 
prevailing in England that, before a crimina 
Court will affirm a conviction for breach of 
a bye law passed by such an authority as a 
Municipal Bbard. it is entitled to examine the 
terms of the bye law in order to d.seover 
whether it is reasonable in itself. It might 
under some circumstances have been necessary 
for me to consider whether this principle 
would now be affirmed by a Bench of this 

Court in respect of a bye law passed under 

the present Act (No II cf 191b) in view 
more particularly of the provisions of sections 
318 and 321 of that Act. I think it uoneces- 

aary to oonsider this, because in my opinion 

the principle of law laid down in Emperor v. 

(0) 19 A. 3 3} A. W. X. (1897), 65; 9 Ind Dec. 
^ \ J ) 24 A. 439; A, W. N. (1902), 117. . 



Bal Kiehan (/) does not go anything like the 
length of the contention raised by the present 
applicant. There is no question now before 
me as to the reasonableness of the 
passed by the Cawnpore Mnnioipal Board 
under seotion 298G (x) of the aforesaid Act. 
The bye laws in question are obviously 
reasonable and calculated to promote the 
health, rafety and convenience of the in¬ 
habitants of the Municipality. What I 
have been asked to oonsider is whether the 
faots laid before me amount to an abuse on 
the part of the Municipal Board of the 
powers conferred upon it by the Statute and 
the bye laws made thfreunder and, if so, 
what would bo the legal oonsequence of suoh 
abuse of power upon a prosecution like the 

present. 1 

There has been some argument before me 
a 9 to whether the provisions of seotion 318 
of Local Act (No. II of 1916) would apply to 
the faots of the present oaee. That did- 
ouseion ia not really relevant, because .the 
validity of the oonviotion of Manna for 
breaoh of the rule prohibiting unlicensed 
persons to U6e any plot of land within Muni¬ 
cipal limits for the purpose of storing wood 
does not depend aeon the consideration of 
the remediep, if any, open to Manna against 
the refusal of the Mnnioipal Board to grant 
him the license for whioh he applied. The 
point has, however, been argued before me 
aDd I should not be doing the applicant any 
servioe if I refrain from expressing the 
opinion at whioh I have arrived. I have, no 
doubt myself that an order of the Municipal 
Board refusing to grant a lioense under a 
bye-law made under heading G of seotion 
29£ is just as muoh an order or direction 
made by the Board under the aforesaid bye¬ 
law as would be an order of the Board 
granting the license instead of refusing t it, 

1 have no doubt, therefore, that Manna had 
a remedy in this oase by appealing against 
the order of the Board to the officer appoint¬ 
ed by the Looal Government for tl e purpose. 
If I am right in this view, it would seem to 
follow that the Board’s order refusing a 
license could not be questioned by suit in 
any Civil Court; bub on this point I do not. 
pronounoe any final opinion, because ques-. 
tions might arise as to the competence of 
the Looal Legislature to take away that 
jurisdiction of the ordinary Ooqrti in aueh %. 
matter* .- - * - — 
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Tbe Bocoluaion I have arrived at on the 
whole oaee is that Manna should have sought 
big remedy by an appeal nnder section 3.8 
of Looal Aot (No. II of 1916) and that he 
has been rightly movioted of the offense 
ofcarged, in view of the fast that without 
preferring suih appeal be has asaerted his 
right to ufce the land in qnestion for the 
purpose of storing wood withont holding 
any lioense from the Munioipal Board. 
Something has been said on the question of 
sentence, but the learned Magistrate has 
taken into consideration the oironmstanoes 
of the ease and the remarks made by this 
Oourt when passing judgment in respect of 
the former prosecution. The sentence which 
he has pasFed is almost nominal and I do 
not feel oalled upon to reduce it farther. 
The result is that I reject this application. 

Application rejected. 


BOMBAY HIGH COURT. 

Criminal Rsfeubnc* No. 9 op 1920. 

May 5, 1920. 

Present'.— Mr. Justice Shah and 
Mr. Justice Kajiji. 

EMPEROR —ProdtcoTOR 

tersu* 

HA.JI ABOO— Accused. 

Bombay District Municipal Act (III of IfOO, «. 142 
(1 ;—Meat unfit for human food, sale of—Offence — 
Procedure. 

No offence can be committed uuder section 142 
(l) of the Bombay District Municipal Act with 
reference to meat which is a perishable article. 
The only power which the section gives to a Munici¬ 
pality is the power to destroy forthwith any article 
Which is of a perishable nature, and which in its 
opinion is diseased, unsound, unwholeBOmo or unlit 
for food, drink and medicine. 

Criminal reference made by ths District 
Magistrate, Thaua. 

r Mr. K, N. Koyajee , for the Complainant, 
t, Mr. D. Q. pattcardhan, for the Accused. 
JUDGMENT.—In this oase the accused 

ftye betu oopviatcd under section 142 (Oof 

• . .. 


the Bombay Distriot Municipal Aot (Bombay 
Aot III of 1901) for selling at a beef stall 
meat unfit fer bnman food. The District 
Magistrate of Thana has made a reference to 
thisCcnrt against these oonviotioDS. 

No offence with reference to meat which 
is an article of a perishable nature oonld have 
been committed under section 142 (1) and 
the convioticns are clearly wrong. The 
power which the section gives to the Munici¬ 
pality is tbe power to destroy forthwith any 
article which is of a perishable nature, and 
whiob in its opinion is diseased, umound, 
unwholesome or unfit for food, drink aod 
medicine. The last paragraph of sub-section 
(1) relates to any animal and any article 
which is Dot of a perishable nature, and whiob 
under tbe next preceding paragraph can be 
taken before a Magistrate. Mr. Koyajee for 
(be Municipality has not contested this 
position. But he has suggested id the 
argument before us that these oonviotions 
cught to be upheld on the ground that the 
facts whioh are alleged in the information 
disolose an offence under seoticn 273 of the 
Indian Penal Cede. It is clear that the 
complaint related to an offence under a 
special Act, and not to an offence under 
seotion 273; and it would not be fair to allow 
tbe case at this etage to be treated as one 
relating to an offence under tbe Indian 
Penal Code. Further, having regard to the 
wording of tbe laet paragraph of the sub- 
seoticD, tbe Magistrate’s finding involves the 
result that tbe provisions of seotion 273, 
Indian Penal Code, do not apply,to this oaee. 
We, therefore, set aside the convictions and 
sentences, and direct the fine, if paid, to be 
refunded. 

Convictions and sentences set aside. 


• • 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 8 of 1920. 

March 17, 1920. 

Present :—Justice Sir George Kncx, Kt. 
ABDUL KARIM and another — AccueED 

—Appillant 
versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860J, *s. 34, 300, excep. 
(4), 307— Grave and sudden provocation, plea of, when 
available— Assault—Accused acting in concert, what 
amounts to. 

The ploa of grave and sudden provocation is not 
open to a person who, merely because his relatives 
are abused, arms himself with a knife and attacks 
a defenceless man inflicting severe injuries The 
conviction of such a person under section 307 of 
the Penal Code is not invalid, [p. 168, co! 2.] 

Where a person commits an assault upon another 
and a third person joins in committing the assault, 
it is a fair inference that the two were acting in 
concert [p. 158, coL 2-3 

Criminal appeal against the order of the 
Sessions Judge, Badaun, dated the 26th of 
November 1919. 

Mr. Nehal Ohand, for the Aooused. 

The Government Pleader, for the Crown, 

JUDGMENT.—Abdul Karim and Abdul 
Aziz have been convicted of an offence under 
seotion 307, Indian Penal Code, and sentenced 
to rigorous imprisonment for seven years 
each. The faots are not denied. It appears 
that on the 5th of October 1919 wbeD Jamal* 
nd-din, the person assaulted, returned home 
in the evening between 6 and 7, bis sons 
complained that they had been soolded by 
Abdul Aziz, odo of the aooused. Upon this 
Jamal-ud-Din went to Abdul Aziz with the 
intention and object of reproving him. He 
asked Abdul Aziz why he soolded his sons in 
his absence. Abdul Aziz admitted having 
soolded his sons and added: ‘l will now beat 
you:” Abdul Aziz then caught hold of Jamal* 
nd-Din while, as the deposition goes, Abdul 
Karim struok him with a knife iu the belly. 
The two aooused have been defended by a 
learned Counsel in this Court. The conten¬ 
tion is tbaj) because the evidenoe does not 
prove that Abdul Aziz had any oommon 
intention with Abdul Karim to stab Jamal- 
ud-Din, Abdul Aziz ought to have been 
acquitted. The contention on behalf of 
Abdul Karim is that his offence does Dot fall 
within the provisions of section 307, Indian 
Penal Code, inasmuch as the injury was 
inflicted by him on a sudden and grave pro* 
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vocation. This latter contention may be 
brushed aside at once. The provisions of 
seotion 300, exception 4, have not been re* 
membered. Whether the abuse of mother 
and sister is grave and sudden provocation, 
may be open to question; but there is no 
doubt that a person whose relations have been 
thus abused cannot take a knife and fall 
upon a defenceless man and then plead that 
he was led to do the act by grave and 
sudden provocation. There can be no doubt 
whatever that if death had resulted from 
the act of Abdul Karim, he would have been 
guilty of murder. As regards the contention 
raised on behalf of Abdul Aziz it is true that 
we have not in so many words a deposition on 
oath that Abdul Karim oalled upon Abdul 
Az'z to commit this ao f , but on reading the 
whole of the evidenoe together it is evident 
that Abdul Az'z was the first person to com¬ 
mit an assault upon Jamal-ud-Din and that 
while he was in the act of committing the 
assault Abdul Karim struok Jamal-ud-Din 
with a knife. A fair inference is that the 
two were aoting in concert. At any rate it 
lay upon Abdul Aziz to put forward evidenoe 
showing that he was completely separate 
from Abdul Karim when he did this aot 
and that he had no connection whatever with 
the aot. To explain that one needs only to 
look at the statement made by Abdul Aziz. 
It is not to the effect: "True; I did lay hold 
of Jamal-ud Din but I never anticipated for 
a single moment that my aot will be followed 
up by the act done by Abdul Karim.” On 
the contrary he denies having had aDy 
participation in the assault upon Jamal-ud- 
Din altogether. So far 1 oonsider the oon- 
viotion by the learned Sessions Judge justifi¬ 
ed. At the 6ame time there is no doubt that 
this was a sad aot oauaed no doubt by an 
utter want of self discipline and control in 
this household of Jaxal-ud-Din, The 
uncle lost his temper, the nephews equally 
were out of control, specially Abdul Karim 
rushed upon his unole much after the manner 
of a savage beast instead of a civilized man* 
It is not likely that this offenoe will repeat 
itself so as to cause any alarm. It is to be 
hoped that the lesson learnt by Abdul Karim 
will be remembered by him the whole of 
his life and though he did not realise then, 
he has by this time realised the savage 
nature of his conduit. I reduce the sentence 
passed upon him to a sentence of five (5} 
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years rigorous imprisonment, and the sentence 
passed upon Abdul Az ; z to a sentenoes of 
rigorous imprisonment for two years and 
Bix months. The sentences will oommdDce 
to run from the date on which the original 
sentenoes were passed. 

Sentences reduced. 


PATNA HIGH COURT. 

Criminal Revision No. 97 cf 1920. 
March IP, 1920. 

Present: — Mr. Justice Jwala Pratad. 

KULBANS NARA1N SINGH —_nd 
Party—Petiti oner 
t ersus 

RAMSIDH SINGH— 1st Party- 
Opposite Party. 

Criminal Procedure Code (Act V of 1898/, s. 145 — 
Proceedings initiated on Police report—Police report, 
admissibility of. 

Where a proceeding under section 145 of the 
Criminal Procedure Code is initiated upon a Police 
report, that report is inadmissible in evidence upon 
the factum of possession, which must be proved by 
Other independent evidence, [p. 160, col. 2.J 

Application against the order of the 
Magistrate, Sbahabad, dated the 14th January 
1920. 

i 

Messrs. Q 0. Pal and Shambhu Satan, for 
the Petitioner. 

Messrs. P. K. Sen, Shahabuddm Khan and 
S. 8. Bose , for the Opposite Party. 

JUDGMENT.—This application is directed 
against an order of the Magistrate of Sbaha- 
bad, dated the 14th January 1920, declaring 
under section 145 of the Code of Criminal 
Procedure the posaeision of the 1st party, 
Rameidh Singh, on bahalf of his principals, 
Musammat Ratan Koer and Birendra 
Bahadur. 

Musammat Ratan Koer is wife of one Raj- 
bans Narain Singb, and Birendra Bahadur 
is son of Raghubans, a deoeaaed brother of 
R'&jbanS'. The 2nd party, Knlbans Narayan 
SiDgh, is cousin of Raj bans, four degrees 
removed. The lands in dispute 25*12, 
Mres, consisting of 34 plots, are the bakasht 
lands of the proprietor, situate in three 

village Mustafapur Bhad- 
irw, No, 9505 village Dumra and No. 10165 


village Chatar. Sixteen annas of the 
aforesaid Tauzis were sold in execution of 
• a money-decree of Padam Kuer against 
Raj bans and were purchased by the 2nd 
party Kulbans Narain Singh on the 9th 
April 1918. On the 27th August, delivery of 
possession was effeoted by a Civil Court peon 
under a wiit of the Court, 

Rajbans instituted a proceeding to set 
aside the sale. Kulbans got his name register- 
ed under the Land Registration Act in respeofc 
cf 16 annas in Taozi No. 10i65, but in 
respect of Saunas only in Tauzi Nos. 11151 
and 9565, leaving apparently 8-annas share of 
Birendra Bahadur, who was not a party to the 
Civil Court sale or dakhaldehani. The share 
was corrected in a proceeding under section 28 
of the Land Registration Act, terminating with 
the order of the Deputy Collector, dated the 
16th September 1919. 0 

The case of the 1st party is that Rajbans 
was of wasteful habits and was incurring 
unnoessary debts. The Sub Divisional Officsr 
of Arrab therefore, induced him to execute 
a deed of gift in favour of his wife, Ratan 
Kuer, in respect of all his properties, but in 
the meantime, the aforesaid Tauzis were put 
up to auction. Ratan Koer, in order to 
prevent the properties going into the bands 
of a stranger, purchased them at auction 
sale with her own money and, with a view to 
oonoeal the purchase from her husband, avail¬ 
ed herself of the name of Kulbans, the 2nd 

“ e . ar , r ® laei ° n of , fa er husband, and 
that the Civil Court purchase, dakhaldehani 

and the land registration were all done in the 
name of Kulbans, benamidar of Musammat 
Ratan Koer; whereas Ratan Koerand Birendra 
Bahadur were jointly in possession of the 
properties, including the lands in diepnte, 
the 2nd party after the last order in 

the Land Begietration Department, dated 
the lBth September, taking advantage 
of hie name appearing in the aforesaid nro. 
oeed.nge, on the 2nd October 1919 tried to 
interfere with the cutting of the .rope then 
standing on the lands in dispute, which 

Zln'ZZr. ^ th6 Ut Party “ o* 

The 2nd party Knlbans Narain Singh 
denies being a fur Mar of Uu.ammat Batan 
Koer and asserts that he is the real pur. 
chaser and hae obtained joint paesee.ion 
with Birendra Bahadur ef the properties 
purchased, and this year by a private part), 
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tion with him the lands in dispute have 
bean allotted to him and that he has ex¬ 
clusively grown the crop in dispute. He 
further oontends that his name having been 
registered under the Lind Registration Act, 
which ia based upon possession, the criminal 
Court under section 145 must presume that 
the possession was with him and recognise 
it by an order under that section. This 
view is no doubt supported by the deoision 
in the oase of Qobind Ohunder Moitra v. Abdul 
Sayed (l), which has held that a summary 
adjudication upon the question of possession by 
the Lind Registration Officer under Act Vll 
of ltt75 b tends pm pisiu with thedeoision of a 
Civil Court and ia entitled to the same respect 
on the question of possession in a proceed¬ 
ing under section 145 of the Code of Cri¬ 
minal Procedure as a deoree of a Civil 
Court. I am in full accord with that view. 
But there was no dispute in the land regis¬ 
tration oase between Mutammat Ratan Koer 
and Kulbans Narain Singh and, therefore, 
there oould be no adjudication of possession 
between them, her case being that the name 
of Kulbans was registered with her oonsent 
in order to preserve the farzi character of 
the auction purchase. The ruling in ques- 
tion has, therefore, no application to the pre- 

sent oase. 

If the oase of the 1st party is true, the 
documentary evidence consisting of the Civil 
Court dakhaldehani of the 27th June 1918, 
the Land Registration deorees and orders, the 
last being of the 13th Ssptembsr 1919, must 
neoessarily be in the name of Kulbans, the 
2nd party. The lower Court has also 
held upon the consideration of the oral 
evidenoe. particularly of Basdeo Saran Singh, 
witness No. 2, a relation of both the parties, 
and Pandit Bishun Datt Patbak, witness 
No. 8 who proves the admission of the 
2 nd party in the proceeding instituting by 
Rajbans to set aside the sale, that property 
was purchased by Musxmmat Ratan Koer 
in the farzi Dame of Kulbans and that 
it would Mf reoonveyed to her, and that 
upon that assurance Rajbans withdrew his 

objection to the sale. 

I need hardly in a summary proceeding, 
as this, deal with the question of benami 
raised in the oase, whioh is more properly 

( 1 > 6 o. 836; 8 C. L. R. 217; 1 Shorno L. R. 116; 3 
Jad- Dec. u?. b ) 540. 


oases. [i»ao 
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_ • * m * * • . ' • 

within the province of the Civil Court to de¬ 
cide, inasmuch as the finding of the Court 
below as to the actual possession and the 
growing of the crop on the land in 
question is a finding of fact. The Magistrate- 
has disoussed the oral evidenoe on bothi 
sides and has for very oogent reasons 
aooepted the evidenoe on behalf of 1st 

party and rejected that of 2nd party. The 
witnesses of the 1st party are mostly 
boundary men. Basudeo Saran Bingb, 
witness No. 1, equally related to both the 
parties, aud Lai Behari Lai witness No. 12, 
an accredited musaddi of both the parties, 
dearly prove the possession of the 1st party 
over the plots in question. I, therefore, 
aooept the finding of the Magistrate v as to 
the aotual possession of the lands in dispute 
and uphold the orders made by him under 
seotion 145 of the Code. 

I do not, however, appreciate the criti¬ 
cism of the lower Court against the Civil 
Court dnklialdehani , inasmuoh as the case 
of Musammat Ratan Koer, one of the prin¬ 
cipals of the 1st party, and of Rajbans, the 
2nd party, as presented in this Court and as 
disolosed in their respective written state*, 
ments is based on the dakhaldehani , the only, 
dispnte between them being as to the real 
or farzi nature of the purchase. If the 
dakhaldehani was fiotitiooe, as held by the 
Court below, the property continued to be 
in the possession of the judgment-debtor, 
Rajbans, and he would, then, have been a 
necessary party to the proceedings under 
seotion 145 of the Code of Criminal Proce¬ 
dure. It may be pointed out that the learned 
Magistrate is also wrong in referring in his 
judgment to the Police report and the' 
evidenoe contained therein upon the factum 
of possession. It is not admissible for any 
purpose excepting for initiating the proceed¬ 
ing. The finding of possession is, however, 
based upon other good evidenoe. 

The result is that the application must be 
dismissed. r 

% 

Rule discharged. 


f 
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OAJAIHAR OHATTBET V. PANT RAKHSH 8TNOH. 

• OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No 35 of 1919. 

September 18 191 

Pr**onf: — Mr Tjv1o f 4, J. 0. 

GAJADHAR OHAUBET— P^inuff— 

Appellant 

’emu* 

SANT BAKHSH SINGH—Difendant— 

Respov FNT. 

Mortgage , usufructuary —Full consideration not paid 
^-Mortgogee, suit by, for possession —Decree, form of — 
Redemption, whether permissible. 

A pxeonted a usufructuary mortgage in favour of 
B The full consideration for the mortgage was not 
pai l, a part of it being left with 73 to pay off other 
debts due by A These debts were not paid nor was 
possession piven to fl. who accordingly brought the 
present suit for possession: 

Heid, that the mortgage was a gnod mortgage for 
the amount of cor S'deration actually paid and that 
B was entitled to possession on payment by him of 
that portion of the consideration which was left 
with him [p. 10', col. ’.] 

. Held, also, that in such a suit the mortgagor had 
no right to elect whether possession should be 
delivered or the mortgage should be redeemed, nor 
could the amount payable on redemption be deter¬ 
mined Lp. 162, col. 2.] 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 22nd November 
19’8. reversing that of the Munsif, Fyzabad, 
dated the 2lst May 191S. 

Bibu Bisheshwar Nath Srivastava, for the 
Appellant. 

Mr A , P, c aw, for the Respondent. 

JUDGMENT.—The defendant respondent, 
and his father executed a mortgage deed 
in favour of the Dlaintiff appellant on the 
2lst of June ‘19C6 fora sum of Rs. 1,150. 
In the mortgage-deed it is stated that the 
mortgagee has been plaoed in possession 
of the mortgaged property, and that ont 
of the total consideration of Rs. 1,150, 
Rq. 5 0 has been left for payment to other 
•reditors, ‘ ki digar maha*an ko ada hare” 
It baa also been definitely stated in the 
mortgage*deed that the property mortgaged 
was up to the time of the mortgage in the 
possession of the mortgagors and that it 
Was free of all encumbrances, except a prior 
mortgage in favour of the plaintiff mort¬ 
gagee which has been mentioned at the 
foot of the deed. The plaintiff was in 
faoi not put in possession of the mort¬ 
gaged property and he brought the present 

let of May 1917 for possession of 
thf^ojperty. 

11 


OASfiS. is* 

The defendant among other pica* pleaded 
that as the plai* tiff had not paid Rv 550 
to pri- r creditors ard as he had in consequ¬ 
ence himeplf to redeem a prior mortgage 
held by Ram Sudip*, the plaintiff is not 
entitled to possessiru of the mortgaged pro¬ 
perty. 

The C' urt of first instaree found that 
the earn of Rs 550 left with the plaintiff 
had been expended in paying off certain debts 
due from the defendant’s father to Raghu- 
bar and Sri Dat and decreed the plaintiff’s 
suit. 

In appeal the learned District Judge 
held that the pvidenoe relating to the 
payment to Rughubar and Sri D<t was 
false and that, the plaintiff had failed to 
P»ove 'hat any portion rf the sum of 
R a . 5> c 0 left with him bad been expended 
in payment to the mortgagor’a creditors, 
Ha baa on this findiog dismissed the 
p'aintiff’s claim for possession of the 
mortgaged property. 

In eeoond appeal it is urged that the 
finding of fact that a portion only of the 
consideration for the mortgage h?s been 
paid by the mortgagee is not sufficient to 
justify the dismissal of the plaintiff’s 
suit for possession and reliance is 
plaoed on Tirumal Rau y, 
Pandla Muihial Xoidu (1), Rashi'c Lai v. 
Ram JSarain (2), Munsht Bajrangi ^ahai 
v. TJdit Norain Sit/gh (.’<) and Bh gabo% v. 
Narayan Oop l (4>. On the other hand 
the learned Counsel for the defendant- 
respondent. relies on Husaini v. Ram 
Oharan (5) and the principle stated 
in Frag v. Bobu Mohan Lnl (6.) to the 
effect that he who seeks equity must do 
equity and a person oannot expect another 
to ab'de by the contract which be himself 
ha« broken. 

It seems to me that the ruling in 
Humini v. Ram Gharan (5) is not 
apDlioahle to the present cass. In 
that oase the mortgagee was plaoed in 
possession of a portion of the mortgaged 
property. The remainder of the mortgaged 

D) 9Tnd. f’as. 2^0; 35 M. P4 : (1911) 1 M. W. N, 113; 

9 M. L. T. 286-21 M. L. J. 169. 

(2) 13 Tnd Cas 5*3; 34 A. 273; 9 A. L. J. 198. 

(3) 10 C W. N 932. 

( 4 ) 3 1 B 552 9 Bom. L. R. 950. 

1 5) 32 Jnd. Cas. 34 • IS O. C. 2*0; 2 O. L. J. 488 

(6/ 47 Tnd. Cas. 161; 6 0. L. J. 283, 


« 
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property was in the possession of a prior 
mortgagee and a portion of the considera¬ 
tion had been left with the plaintiff 
mortgagee for redemption of the prior 
mortgage. Patently the mortgagor could 
not place the plaintiff in possession until 
the prior mortgage was redeemed. The 
plaintiff, however, failed to redeem the 
prior mortgage, although the money for 
doing so had been left with him and the 
defendant herself had after a very long 
period of time redeemed the prior mortgage. 
It was held in that oase that the provi¬ 
sions of section 54 of the Indian Contract 
Act applied and that the plaintiff having 
failed to perform his part of the promise 
the performance of which must necessarily 
precede the performance of the promise 
of the defendant to put the plaintiff in 
possession, the plaintiff was not entitled 
to a decree. In the present case clearly 
section 54 of the Indian Contract Aot has 
no application. The mortgage-deed itself 
reoites that the mortgagee has been placed 
in possession of the property which is 

free from all encumbrances except a 

mortgage-debt due to the mortgagee 
himself, and a portion of the consideration 
was, apart altogether from the question of 
possession, left with the mortgagee for 
payment of other debts due by the 
mortgagor. Those other debts were not 
specified in any way, nor was the payment 
of those debts a condition precedent to the 
delivery of possession to the mortgagee. 

There is a consensus of opinion that in 
oases like the present the mortgage is a 
good mortgage for the amount of considera¬ 
tion actually paid, and it seems to me that in 
the special circumstances of this case 
there is not good reason why the plaintiff- 
appellant should not be given possession in 
accordance with the terms of the mort¬ 
gage deed, But as remarked by Mr. 
Justioe Chamier in the oase of Rashik Lai 
V. Ram Narain (2), the decree for posses¬ 
sion should he conditional on the mortgagee 
paying to the mortgagor that portion of 
the consideration which was left with him. 
It is urged on behalf of the defendant- 
respondent that he is willing and ready 
to redeem the mortgage, but in the 
present case which is a suit for posses¬ 
sion in the terms of the mortgage deed, I 
do not think that the mortgagor has 


[im 

a right to elect whether* possession should 
he delivered or the mortgage should be 
redeemed and the question as to the 
amount payable on redemption cannot be 
determined: Fakira Khan v. Badullah Khan 
(7) and Muhammad Sher Khan v. Raja 
Seth Stcami Dayal (5). It is true that 
there is nothing in the terms of the deed 
to prevent the mortgagor from at once 
bringing a suit for redemption and in 
order to avoid further litigation, I have 
attempted, but without success, to persuade 
the parties to oome to terms. They would 
clearly be well advised even now to settle 
their dispute without further litigation. 

I allow the appeal and decree the plaintiff’s, 
suit for possession on condition of payment 
to the defendant of the sum of Rs. 550 within 
one month from this date. If payment be 
not made within the time allowed,, the 
plaintiff’s suit for possession will stand 
dismissed with costs. In the circumstances 
of the oase I direot that the parties pay their 
own costs in all Courts. I 

} 

Appeal allowed. ! 

(7) 6 0. C. 143. 

(8) 30 Ind. Cas. 377; 18 O. 0. 105; 2 0. L. J. 372. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 42 of 1919. 

June. 12, 1920. 

Present : — Justioe Sir Grimwood Meare, Kt., 

Chief Justioe, and Mr. Justioe Salaiman. 

Mahant BASDEO GIR— Petitionfr 

versus 

PREETAM GIR— Oppobit* Party. 

Religious Endowments Act (XX of 1863^, ts. 4, 6—■ 
District Judge, jurisdiction of, to proceed under s. 6, 
when arises. 

Before seotion 5 of the Religious Endowments Act 
can be made applicable to a case, it is clear from a 
perusal of sections 4 and 5 of the Act that the 
property in question should be one which had been 
under the management of any trustee, manager, or 
superintendent at the time of the passing of the 
Aot and that the said property should have been 
transferred to suoh trustee, manager or superintend¬ 
ent) by the Local Government as directed by th at 
Aot. [p. 164, col. 1.] 
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Oivil revision from an order of the Dis¬ 
triot Judge, Qhazipur. 

Messrs. Haribans Sahai and Lakhmi Narain, 
for the Petitioner. 

Mr. Purushottam Das Tandon , for the 
Opposite Party. 

JUDGMENT.—This is an application in 
revision under section 115 of the Code of 
Civil Procedure against an order of the 
District Judge of Ghazipur, dated the 14th 
of December 1917. Before we can interfere 
in this revision, we have to be satisfied that 
the oase falls under one or other of the 
three clauses of seation 115 of the Code 
of Civil Procedure. The property in dispute 
in this oase belongs to a math situated in 
Qisba Bairia. Jt appears that in 1901 a 
suit was brought under Beotion 92 of the 
Code of Civil Procedure for the removal of 
tbe then trustee and that ultimately, in 1903 
the trustee was removed and another trustee 
was appointed by the District Judge. There 
were several successors to that trustee, the 
last one being one Rama Nand Gir. Rama 
Nand Gir died on the 7th of October 1916. 
On his death a dispute seems to have 
arisen as to tbe succession to that math. 
There was an application for mutation of 
names made by Basdeo Gir, which was resist* 
ed by one Musammat Sewa Giri, alias 
Sudhi Mai, and one Sbeo Ram Gir. On the 
20th of October 1916 Musammat Sewa Giri, 
alias Sudhi Mai, filed an application in the 
Court of the District Judge of Ghazipur to 
the effect that Rama Nand Gir had died 
and that the math was without any head 
and manager. The application purported to 
be an application under Act XX of 1863, 
and it was prayed that an order for the 
management of the said math should be 
passed immediately &Dd the whole of the 
property should be confiscated and made 
over to the Collector. This application was 
supported by an affidavit. The learned Dis¬ 
trict Judge, without issuing notice to any 
other party concerned and apparently with¬ 
out holding any enquiry at all, passed an 
order there and then appointing the Collector 
of Ballia as the manager of the math and 
directing that he should continue to act as 
euoh until some other person should by suit 
have established his right of succession to 
the gaddi of the math. After this, on the 
15th of November 1916, Basdeo Gir brought 
• suit for a declaration that he was a 


Mahant. In this suit he had impleaded 
Musammat Sewa Giri, Sheo Ram Gir and 
also the Collector of Ballia. On the 4th of 
April 1917 he obtained an ex parte decree. 
Having obtained his decree, he filed an 
application on the 11th of April 1917 in 
the Court of the District Judge praying that 
inasmuch as he had established his title to 
the math , the property should be handed 
over to him. On the next day the learned 
District Judge passed an order directing 
that the Collector of Ballia should deliver the 
possession of the property to Basdeo Gir. This 
order also seems to have been passed without 
there having been any formal enquiry. 
Sheo Ram Gir, a defendant against whom the 
ex parte deoree had been obtained, applied 
for setting aside that decree on the ground 
that the summons had not been served on him. 
The deoree was set aside as against Sheo Ram 
Gir on the 25th of May 1917; the other 
two defendants, however, not having made 
any application for the setting aside of that 
deoree, the deoree against them stood good. 
After the oase had been restored, an appli< 
oation Reems to have been made by Sheo 
Ram Gir to the Distriot Judge requesting 
him to hand over possession of the property 
to the Collector. On the 6th of June 1917 
the barned Distriot Judge dismissed that 
application, holding that inasmuch as the 
deoree had been set aside only as against 
Sheo Ram Gir, he was not prepared to 
deprive Basdeo Gir of the math property 
pending the disposal of the suit as against 
Sheo Ram Gir. When Basdeo Gir found 
that Sheo Ram Gir was prepared to oontest 
his olaim, he thought fit to withdraw his 
Buit and exempt him. On this the learned 
Subordinate Judge before whom the oase 
was pending passed an order on the 16th 
of August 1917 saying that as the plaintiff 
did not wish to have his title threshed out 
as against the defendant Sheo Ram Gir, his 
suit against that defendant must be dis¬ 
missed. He accordingly dismissed the suit 
as against Sheo Ram Gir. In the meantime 
one Jagdesha Nand had brought a oivil 
suit against Basdeo Gir for a declaration 
that he himself was the rightful trustee of 
this math property and that the defendant 
Basdeo Gir was not a trustee at all. This 
suit appears to have been dismissed by the 
first Court on the 25th of August 1917. The 
learned Subordinate Judge held that Jagdesha 
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Nand bad failed to prove that le was 

the trustee of the property. He, however, 
also went on to 6t.d that Basdeo G f r, the 
defendant, had failed to prove hi* «i'!e. 

A oopy of this judgment was diipoted to 
be sent to the District Judge of G iaz : pur 
for consideration. Oo the arrival of a copy 
of this judgment in the Court of the District 
Judge two applications were filed; one was 
an application by Basdeo Gir, dated the 
3rd of September, 1917, and another by 
one Mabant Preetam Gir, dated the 18th 
of September 1917. In his application 
dated the 3rd of September 1917 Basdeo 
Gir pleaded that Act XX cf 1861 had 
no application to the malh property at all 
and be also urged that the Gndingofthe 
learned subordinate Judge in Jagdesha 
Nand’s suit on Is^ue No. 4 was wholly 
unnecessary for the decision of that suit 
and should not bi taken into account. 
Mahant Preetam Gir, however, urged that 
the judgment of ihe Subordinate Judge 
was conclusive and that the endowed pro¬ 
perty ought to be confiscated. It was on 
these applications that the District Judge 
on the 14 h of Deoember 1917 ordered 
that the Collector should take over poshes* 
sion of this property from Bisdeo Gir, 
It is this last order whioh is the subject of 
revision in this Court. 

On behalf of the applicant it is con¬ 
tended that before the learned District 
Judge proceeded to aofc under this Ao*, 
he should have satisfied himself that be 
had jurisdiction to act. Before section 5 
of Aot XX of 1:63 can be made appli¬ 
cable, it is clear from a perusal of 
sections 4 and 5 of the Aot tlat the property 
in question should be one which had been 
under the management of any trustee, 
manager or superintendent at the time of 
the passing of the Aot and that the said 
property should have been tran farred to 
snob trustee, manager or superintendent by 
the Looal Government as directed by that 
Act. Section 5 dearly says that "whenever 
from BDy oau>e a vaoanoy shall oocur io the 
office of aDy trustee, manager or superin¬ 
tendent to whom any property shall have been 
transferred under the last preceding section, 
and any dispute shall arise respecting the 
right of Buooeesion to such office, it shall 
be lawful for aDy person interested in the 

morgue, temple or religious establisfcpnct 


[19S0 


to which snob property shall beloDg, or 
in the performance of the worship or of. 
the service thereof or the trusts relating 
thereto, to apply to the Civil Court to 
appoint a manager, etc.” We are of opinion 
that it is clear from the language of sec- 
tioDs 4 and 5 that the District Judge 
would have jurisdiction to appoints tem¬ 
porary manager of trust property under 
section 5 of the Act only in the oase 
where a vacancy has ooourred in the 
office of trustee to whom such properly 
shall have been transferred under sec¬ 
tion 3 of the Aot. This is the view taken 
by the Madras High Court io lttuni 
Panikkar v. Irani Nanbudripad 0) and 
Q >pala Ay\,ar v. A r tinachuU >m Ohelty (2) 
and by the Calcutta High Court in 
Shen Naudan Qir v. Dhupan Upadhya («). If 
then it be the fact that this is not a oase 
whioh falls under section 4 of the Aot,. then 
the District Judge would have no jusisdiotion 
to prooeed under seotion 5. 

On behalf of the respondent, however, it 
is contended that this point had. not been 
raised expressly before the District Judge, 
and that in faot the applicant Basdeo Gir 
had acquiesoed and acted upon the order of 
the Distriot Judge dated the 20th of October 
1916, and that, therefore, it is dear from 
the ocnduot of Basdeo Gir himself that be 
had accepted that this oase was governed 
by Aot XX of 1863. In our opinion in view 
of the dear plea raised by him in his appli¬ 
cation dated the 3rd of September 19i7, it 
is impcssible for us to hold that he by his 
aot is estopped from raising the question of 
jurisdiction of the Distriot Judge. If the 
Distriot Judge had considered this question 
of jurisdiction at all, in howsoever cursory a 
manner, we would have been very reluctant 
to interfere, but in our opinion, he has not 
directed hi* attention to the plea raised by 
Basdeo. As far as we have been able to 
ascertain, there is no evideic* on the reoord 
to show whether this endowment existed in 
1863 or not, and whether this had ever been 
transferred by the Looal Government to the 
trustee. This point has not been decided. 
Further, we find that the learned Distriot 
Judge in his order dated the 14th of Decern- 

(1) 3 M 401} l Ind. Dec. (n. s ) £34. 

(2) 26 M.£6. 

(3) 7 Ind. Cas. 164; 14 0. W. N. U04, 
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ber 1917 set aside bis previous order, on the 
sole ground, as he say« f that the ex pirtg 
decree which was the ba«is of his previous 
order had been exploded by the iulgm«nfc 
of the Subordinate Jadge in Suit No 6 t of 
1917 At the time when this order was 
passed, the judgment of the Subordinate 
Judge had not betnme final, and our atten¬ 
tion had been invited to the fast that on 
appeal the High Court has molifiei the 
deoree of the Subordinate Judge and has 
held that the deolaration contained therein 
to the effect that Bisdeo Gir was not the 
trustee of the property ought to be expunged. 
In our opinion this also was an irregularity 
committed by the Distriot Judge. At the 
same time we quite appreciate the contention 
advanced on behalf of the respondent that 
Basdeo Gir had not yet established his clear 
title in a Civil Court in a fair fight. The 
ex parte decree which he had obtained against 
the Collector, Sheo Ram Gir and Musammat 
Sewa Giri was subsequently challenged by 
Sheo Ram Gir, on whose application the 
ex parte deoree was aotually set aside. 
Basdeo Gir, however, aho wed no inclination 
to fight out the case against S'oeo Rim Gir 
who was prepared to oontest his claim, and 
feeling ehy of the fight he withdrew his suit 
as against Sheo Ram Gir. Tne ultimate 
order passed by the Distriot Jadge was an 
order dismissing the suit of Basdeo Gir as 
against Sheo Ram Gir. As matters stand, 
there are in one senre two Civil Court 
decrees, one an ex pnte decree in favnnr of 
Basdeo Gir against the Collector and Musum- 
m t Sewa G ri, and the other a deoree dis¬ 
missing Basdeo Gir’s suit against Sheo Ram 
Gir. 

If the Distriot Judge, after an enquiry, is 
of opinion that seotion 5 of Act XX of lc63 
applies to the case and that he has jarisdio- 
tion to proceed under that seotion, he would, 
in ouropinioD, be quite justified in allowing 
the Collector to retain possession of the pro¬ 
perty unless and until Bisdeo Gir establishes 
his title in a regular tuit brought against 
Preetam Gir. Oo the other hand, if seotion 
5 of Act XX « f 1*6 i does not apply at all 
and the Disiriot Judge la* no juriedio'ion 
to prooeed under that section, ther, in oar 
opininr, the order dated the 14rh of Decem¬ 
ber 19i/ passed by him would be without 
jurisdietion and Basdeo Gir will have to be 
ftltaffd-tQ retain possession of this property 


unless a suit is brought against him for hie 
diamhml or dMcoisexsinn Pmding the 
enquiry hy the learned District Jadge we 
think it would be alvisable that the Collector 
should remiin in o^aassion of the estate as 
he at present is. Wi allow the application 
to set aside the order of the Distriot Jadge 
dated the 14th of December 19 1 7 and 
remand this case to his Court for disDOsal 
according to law. Costs of this revision 
shall abide the event. 

Application allowed] 
Case lemanded. 


ODDH JUDICIAL COMMISSIONER’S 

COURIh 

First Civil Appeals Nos. 43 and 
59 or 1918. 

November 10, 1919. 

Present: — Pandit, ICaohaiya Lil A. J. C., and 

M-. L?le, A. J. 0. 

Musamni'it SUKHP4L KU 4R—Defend- 
ant—Appellant in B>Ta 
versus 

DASU AND ANOTHER—PuiyfiPpa, 

SHEO R* J SINGH ano ot ieks — Defend¬ 
ants - Respondents in No. 4d 
GINGA DIN—Pluntifp —Respondent 

in No. 59. 

Transfer in consideration of natural love and affection, 
nature of—Voluntary transjer -Good faith—Estop pel- 
Ex poatfacto submission, whether amounts to estoppel 

Transfers founded on what is designated good or 
meritorious consideration, such aa natural love and 
affection, while creating as they do a moral as distin- 
guiahed from a legal obligation, do not count aa 
transfers for consideration, but are looked upon as 
merely voluntary. Such voluntary transfers are not 
transfers m good faith and for value, to which the 
law extend* pr .teorion, if fraud is meditated or if 

the n-.OH8*ary effect of thn^e tnnafers ia to perpe- 

trace a fraad on third parties, [p 67, ool • ] 

A mere ex pint ta~io submission to what, haa 
alrea ly taken pla-e, not am mating to a ratifioatmn 
does not amount to an estoppel, for the submiajioh 
cannot change the past [p 167, col. 2.j 

Appeal from the decree of the Subordinate 

Judge, Rai Bareli, dated the 5th February 
1918 # , * 
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i Messrs. Mohammad Stddiq and B. K. 
Ghosh, for the Appellant in Appeals Nos. 43 

and 59, 

• Messrs. Aditya Prasad and Bishambhar 
Bayal, for Respondent No. 2 m Appeal 

No. 43. 

Mr. Aditya Prasad, for the Respondent in 
Appeal No. 59. 

JUDGMENT.—These appeals arise out of 
two suits, one of which was brought by 
Ganga Din and the other by Sarju, his son, 
and Dasu, the son of his sister, for the 
reeovery of moneys due on aertain deeds of 
mortgage and further oharge, purporting to 
have been exeeuted by Sheoraj Singh, Israj 
Singh, Sheodarshan Singh and Sridat Singh 
on different dates. Israj Singh has Binae 
paid off his share of the mortgage moneys 
and has not consequently been made a party 
to these suits. 


One of the mortgages in suit was exeouted 
on the 24th Oatober 1905. Another was 
exeauted on the 14th November 1905. After 
the exeaution of these mortgage-deeds 
Sheoraj SiDgh set apart 7 plots of land, 
measuring 11 bighas 11 bisicas 3 biswansis and 
yielding a profit of Rs. 150 per year, for the 
maintenanoe of his wife, Musammat Sukhpal 
Knar, and granted the same to her for her 
life without any power of transfer, subjeot to 
the condition that she was to remain in 
possession of the same rent-free and enjoy 
their profits and that they were to revert to 
him and his heirs after her death. A docu- 
ment evidencing the said grant was exeouted 
and registered by him on the 27th June 1907, 
A few months later he exeouted a lease, re* 
placing the previous grant by another grant of 
44 plotB of cultivated land, measuring 250 
bighas 2 biswas 2 biswansis , subject to the 
payment of Rs. 50 per year as rent 
to him. This lease was exeouted on the 
6th September 1907 and empowered the 
lessee to hold the plots leased in 

perpetuity with full rights of sale, 
mortgage and disposal and gave no power 
to the lessor or his heirs either to termi¬ 
nate the lease or to claim any rent in 
excess of what w as entered in the lease. 
The deeds of fc vher oharge were exeouted 
* thereafter but no mention of the perpetual 
lease aforesaid is made in those deeds. On 
the other hand the mortgagors described 
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therein the property mortgaged as still in 

their possession and ownership. 

The deeds of mortgage and further oharge 
do not cover the entire share of the 
mortgagors: but the effect of the perpetual 
lease was to reduce the value of the mortgaged 
property so far as the share of Sheoraj 
Singh was concerned very materially and 
to render that share liable for the payment 
of revenue in respect of the land comprised 
in the lease and to reduoe thereafter the 
income which the lessor used to derive 
from Rs. 395-0-9 to Rs. 50 per year. 

The learned Subordinate Jndge held 
that the said lease was executed by Sheoraj 
Singh to defraud his creditors and was not 
binding on the plaintiffs. The lessee 
disputes the correctness of that finding, 
but it is admitted by Sheoraj Singh, who 
was examined by the lessee as her witness, 
that he had exeouted the lease in question 
to save property from being seized for the 
debts that existed prior to the lease. The 
other circumstances established go to support 
the same view. Sheoraj Singh states that 

the property mortgaged by him to the 

plaintiffs was worth Rs. 8,000 to Rs, 25,000 

exoludjng the land comprised in the lease, 
and that he was indebted to the extent 
of Rs. 26,000 when he executed that lease. 
He further admits that the land leased 
was worth Rs. 5,000 and that some of 
it was worth a rental of Rs. 8, some of 
Rs. 10 and some of R3. 12 per bigha, 

Musammat Sukhpal Knar states in her 
evidence that she has been realising the 
rent of the land granted to her since the 
date of the lease and that one of the 
tenants, who cultivated 13, bighas 10 biswas 
9 biswansis out of the said land fromhefore 
and has been paying rent to her was 
Ganga Din himself. She has produced 
DebfDayal in support of her statement 
and has filed counterfoils of certain receipts 
granted by her. Debi Dayal asserts that 
Ganga Din has been paying rent to the 
lady and that the receipts used to be 
written by the lady herself. But Sheoraj 
Singh deposes that his wife was pardanashxn 
and did her management through some 
servants. Gur Prasad, the patwarx of the 
village, has also been examined by her. 
He states that the lady does not observe 
parda from him and that she reoeives rents 
direot from the tenants and at times 
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Debi Dayal eolleots rents for her, but 
Debi Dayal does not say that he has been 
doing so. 

Assuming, however, that Ganga Din has 
been paying the rent of some of the plots 
which he cultivated from before to the 
lady, that fact is not suffieient to briDg 
borne to him a knowledge of the contents 
of the lease in question,- She was granted 
some land for her maintenance before 
without any power of transfer; and if 
Ganga Din paid any rent to her, it would 
be unreasonable to suppose that he did so 
knowing that she held a lease in perpetuity 
whieh conferred on her under proprietary 
rights in derogation of the mortgage held 
by him. There was no reason, moreover, 
for Sheoraj Singh to have granted over 
250 bighas of land to his wife in under¬ 
proprietary right yielding over Rs. 345 
per annum exclusive of the rent for which 
the lease made her liable, if only a few 
months earlier a guzara grant, yielding 
a profit of Rs. 150 per year free of rent 
and limited for her life, was considered 
sufficient. Sheoraj Singh has truly stated 
that his object in granting the lease in 
question was merely to save the property 
from the hands of his creditors. The lease 
cannot, therefore, be regarded otherwise 
than fraudulent within the meaning of 
section 53 of the Transfer of Property 
Act (IV of 1882) and unenforceable 
against the creditors so intended to be 
defrauded. 

There was undoubtedly a moral obliga¬ 
tion on Sheoraj Singh to look after the 
maintenance of his wife, but as pointed 
out in Mathews v. Feaver (1), transfers 
founded on what is designated good or 
meritorious consideration, such as natural 
love and affection, while creating as they do 
a moral as distinguished from a legal 
obligation, do not count as transfers 
for consideration, but are looked upon as 
merely voluntary. Such voluntary transfers 
kre not transfers in good faith and for value, 
to whioh the law extends protection, if fraud 
is meditated or if the necessary effect of those 
transfers is to perpetrate a fraud on third 
parties. The lady was not probably unaware 
that her husband was indebted, for she 

(D (1780) 1 Cox. 278 at p. 280; 29 E. B. 1105; 1 B. 

80 b 


admits that there was some debt whioh had 
swollen up on account of interest. A mere 
ex post facto submission to what has already 
takeD place, not amounting to a ratification, 
does not, moreover, amount to an estoppel, 
for the submission cannot change the 
past. 

As regards Sarju and Dasu, there is no 
sufficient evidenoe to show that they had 
paid any rent. If the lease was fraudulent 
and invalid, it was as ineffectual as regards 
the previous mortgages as it would be as 
regards the deeds of farther charge subse¬ 
quently executed. 

The appeals, therefore, fail and are dismissed 
with costs. 

Appeals dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 465 op 1919. 

July 3, H20. 

Present :—Mr. Justice Soott-Smith and 
Mr. Justice Dundas. 

ABBAS KHAN minor through GHAZI 
KHAN and another—Defendants— 

Appellants 

versus 

NUR KHAN minor through SAID 
RASUL— Plaintiff — Respondent. 

Provincial Small Cause Courts Act (IK of 1887,1. 
Sch, II, Art. 35 (h.— Suit for recovery of rogha, whe¬ 
ther cognizable by Court of Small Causes — Appeal, 
second, whether lies—Contract Act (IX of 1672,1, 

23, 26 - Custom enforcing payment of bride price, 
nature of—Suit for recovery of bride price, whether 
maintainable. 

A suit for the recovery of a certain Bum of money 
on account of rogha (compensation) due to the plaint- 
iff by custom of the tribe or ila'ia for losing his 
wife is excluded from the jurisdiction of a Court of 
Small Causes and, therefore, in suoh a suit a second 
appeal can be maintained, [p. 188, col. 2.] 

A custom by which a person marrying a girl 
who is sut juris is bound to pay to her relatives a 
sum of money as bride price is immoral, in restraint 
of marriage and apposed to the principle of section 
26 of the Contract Act and cannot, therefore, be 
enforced, [p. 169, col. 2; p. 170, col. l.J 

Seaond appeal from the desree of the 
District Judge, Jhelum, affirming that of the 
Munsif, 1st Class, Pindi Gheb, Distriet 
Attook, dated the 5th November 1915. 



168 


INDIAN OASifle. 


[1920 



ABBAS KHAN t’. NOR KHAN. 

Mr. Badr ud Dm Qureshi , for the Appal* 
lants. 

Mr. L. 0. Mehra for t.b** Respondent. 

JUDGMENT. 

Du«DAF, J. — The parties to this litigation 
are Pathans of the Makbad Ilaqa of the 
Attook Dietriot and are related as shown in 
the pedigree below:— 

ALLAH KHAN 
I 

r 'i 

Rasul Khan, Said Khan, 

Nnr Khan, plaintiff 


Munammat Khan Bibi, Musammat Ribi Tan 

defendant No. 3. =Ghazi, defendant No. 2 

Abbas, defendant No. 1 , 

The plaintiff, Nnr Khan, elaimed to recover 
a sum of Rp.40; from Abbas and G^ez : 
father of Abbas, on the allegation that 
Musammat Bibi Jan, daughter of bis nnole 
Said Khan, had been married to him in 
Kohat District bat had subsequently b=en 
abducted by the defendant Abbas, who had 
gone through a ceremony of marriage with 
her. He,'therefore, claimed a sum of Rs. 400 
on three grounds, firstly. as compensation 
for loeing his wife; es bride price dne to 
the nearest male relative of Musammat Bibi 
Jar, which compensation is known as rogha- 
and thirdly, beoanse Musammat Bibi Jan 
had lived since her father’s death in his honse 
at his expense. 

The first Court found that Musammat 
Bibi Jan had been be ro hed to Nar K-ian 
plaintiff, hot had never married him, that 
she was 19 years of age and had been 
living in plaintiff’s father’s house whence 
she had been removed by her elder sister 
Musammat Khan Bibi and married to the 
defendants Abbas. It found that there 
was a nnivereal custom amongst these Patbana 
that if a woman, whether virgin, married 
or widow is abduoted without the consent of 
her nearest male relative or guardian, the 
abductor is by o istom in any case liable to 
pay a snm of money to that relative or 
guardian. It found that the customary sum 
wa* oertainly not less than Rs 4^0, the 
amount elaimed, bat that in this case Abbas 
and bis father bad paid Rs 120 to Musammat 


Khrn Bibi Ieevirg a balance of Rs. 280 (o 
which tie plaint ff was entitled, The 
Mur pif r« marked in his judgment as fol¬ 
lows:— 

' As prima f-cie it oan be presumed that 
it is improper to receive compensation for a 
girl or a woman, yet this onstom prevails 
in this tribe. In view of the mode cf living 
of this trifcp, tor, it is reoeseary to receive 
tfce faid regha. Generally the male members . 
remain abroed cn pervioe. Their women 
folk remain at their homes. If virgin 
daughter?, married women and widows be 
abducted with impunity, it will give rise to a 
disturbance in almost all the villages of 
Narrah ard no woman will remain obad in 
her house, Shah Bahman v. Ismail bhon 
(1) supports the view that it is not illegal 
to award o< mpensation if the custom be 
proved,” < 

The District Judge supported the deoree, 
holding that the oase was governed by the 
deoision quoted above, and a eeoond appeal 
has been preferred to this Court 

It was cbjeoted at first that ioasmnoh as 
the claim iu the Munsif’s Court was not 
excluded from the jurisdiction of a Court of 
t mall Causes, hence do Eeoond appeal was 
competent, bnt we oonsider that in the plaint 
as laid in which the plaintiff’s marriage 
was alleged, the snit was so excluded under 
olac*e (h) of Article 35 of the Sohedule to the 
Provincial fcmall Canse Courts Act and, 
therefore, a eeoond appeal oan be main¬ 
tained. i 

The existence of the onstom of rogha has 
been questioned in the appeal bnt we agree 
with both tbe Courts below that the evideroe 
as to the existence of this custom is over¬ 
whelm Dg and that by the custom of the 
tribe Nur Kban, although not yet a major, 
woo'd be entitled to rtoieveroga from any 
person who married Musammat Bibi Jan 
without bis consent. 

It is also urged that in his plaint he 
alleged bis own marriage to Musammat Bibi 
Jan. This is no doubt true, but it is not tbe 
only ground on which compensation was 
claimed. 

The real question that arises is whether 
the claim oan be enforced by law in tbe 
circumstances of tbe present oa*e. Musammat 
Bibi Jau has attained tbe age of i9 years, 

(1) 82 P. Br ;»04, 


• j. 
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She is cut uris and by her personal law she 
is entitled to enter into a oontraot of 
marriage, with any man of her own religion 
whoip she may select. There is, besides, no 
legal bar to Abbas entering into a oontraot 
of marriage with Musn/mat Bibi Jan. 
There is, therefore, no question of a criminal 
offence having been committed nor of any 
actionable wrong nnder the ordinary Civil 
Law of India. The nature of the custom set 
up is touched upon at page 56 of the G-zstteer 
of the Attook Distrio*, where it is remarked 
that “all tribes, except the Pathaoe of Makhad 
Ilaqa and Attook, repudiated any oustom of 
bride price, although as will be seen, 
marriage everywhere involves both families 
in muoh expense.” The subject is, however, 
treated at some length in the Settlement 
Report of the Kobat Diatriot at pages 
76 to 79. In paragraph 162 it is said 
that no womar, whether spinster or 
widow, whatever her age, is able to marry 
without the consent in the first case of 
her own male relations, in the second case 
of her deceased husband’s heirs. Anyone 
marryirg her witboat the oonsent of her 
guardian is made to pay a heavy fine as 
damages to the latter, This fiue is as heavy 
as in a oase of adultery, being about Rt. 30 J. 
It is known as tharmctna or rasm mulk A 
son gets shatmana on his mother’s re marri¬ 
age; a nephew for his aunf; a husband for 
his wife. It is surprising what large sums 
are paid in this way. A man seducing a 
spinster or widow is treated just as if he 
had debauched a married woman. He may 
get her in maniage, but he must pay up 
first. All oases of this sort are by local 
custom considered as affording fair grounds 
for a blood feud.” In paragraph 15# Mr. 
Tucker makes a general remark that the 
oustoma of the Pathan population of thia 
district as regards women are barbarous 
in the extreme. Women are looked upon as 
cattle, to be bought and sold. He goes 
on to point ont that the injury to the 
relatives of an abdueted female is a matter 
for blood feud and that compensation is 
the only alternative. flow in Shah 
j fiahman v. Itmail Shan (l) the question 
was whether a promise to pBy a sum of 
money as compensation for the abduction 
of a woman is enforceable, as not being 
immoral or opposed to public poliey, 

baying regard to the terms of section 23 
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of the Contraofc Aot. The deoision was 
that if the abdnotion did not constitute a 
non oompoundable offenoe, then a promise to 
pay compensation for the aot done was 
enforceable by suit, from which it may be 
concluded that the Court did not regard 
the consideration as unlawful. The facts 
of that case do not clearfy appear, but the 
present claim is one for recovery of bride 
price, pure and simple, and is not based on 
any agreement whatever. Jt is merely a olaim 
for compensation for loss of a ohattel or for 
the plaintiff’s abstaining from committing 
an illegal act, that is to say, abstaining 
from any attempt to murder or otherwise 
imure the defendant. It oannot be paid that 
either the Civil Law of India or the 
Personal Law of Islam recognises a person 
cr a woman who is eui juris as being a 
ohattel for the loss of which a relative 
oan olaim compensation. It is obvious that 
no olaim is maintainable which is brought 
on the open or implied groaod that the 
oonsideiatnn is the plaintiff’s abstaining 
from an illegal act. It may be that if a 
man elopes with a woman and voluntarily 
agrees to compensate her relttiyes for the 
injury which in general opinion has been 
done to them, that agreement may be 
enforceable, but it does not follow that the 
law will fasten any such liability upon him 
unless he has by his own act voluntarily 
undertaken it. 

In a Pull Bsnoh decision of the Madras 
H gh Court reported ae Kalnvygunta Venkata 
Kristnayya v. Kalavagunta Lakshmi Narayana 
(O it was held that a contract to make a 
payment to a father in consideration of 
his giving bis daughter in marriage is to 
be regarded as immoral and opposed to 
public policy within the meaning of section 
23 of the Indian Contract Act. The Fall 
Bsnoh remarked that if the point were 
not covered by authority, they would have 
no hesitation in holding that such agree* 
ments for payment to a father in considers* 
tion rf his giving his daughter in marriage, 
are immoral and opposed to public policy, 
whether the question be approached from 
the standpoint of Hindn Law or of justice, 
equity and good conscience. In my opinion 
the Courts of this eouDtry are not bound 

f 2) « Ind. 664; 82 If. 186; 4 M. L. T. 1 (F, B.)i 
18 H. L. J. 403. ’ 
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to enforoe a paymant by a person who has 
performed an aot whiah he was legally 
entitled to perform and whioh does not 
expose him to aDy oontraetnal liability, 
because by a barbarous oastom the alterna* 
tive is the enmity of the relatives of the 
bride whiah is likely to take the form of 
attempts upon his life. He may be well 
advised to comply with the custom, but if 
he does not do so I do not think that 
under the Law of India be can be aompelled 
to do so. 

I would, therefore, aoaept the appeal. 

Scott-Smith, J.—I fully agree with all 
that my brother Dundas has written. I oon- 
eider that the oustom sought to be enforced 
in the present case is immoral. To enforce 
such a oustom would be tantamount to saying 
that a woman of full age cannot marry 
a man unless the latter pays a large sum, 
whioh it may be impossible for him to do, 
to her nearest male relative. It would be 
a oustom in restraint of marriage and 
opposed to the principle of section 26 of the 
Contract Act. The appeal is, therefore, 
aoaepted and the decree of the lower Courts 
being set aside the suit is dismissed, but 
under all the ciroumstanoes of the case I 
would leave the parties to bear their own 
costs throughout. 

I concur in the proposed order as to costs. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1389 

of 1918. 

August 12, 1919. 

Present: —Mr. Justioe Newbould 
and Justioe Sir Syed Shamsul Huda, Kt. 
BAIKUNTHA NATH KUNDU and others 
— Defen dants— A ppe llants 

versa 8 

MOHANANDA BORAT MODAK 

AMD OTHERS—PLAINTIFFS—RESPONDENTS. 
Mesne profits during pendency of suit, whether can 
■he claimed in suit- Suit, nature of— Transfer of suit to 
Court having higher pecuniary jurisdiction, effect of. 


A person who sues for the recovery of possesBien 
can in the same suit recover mesne profits which 
have accrued before the suit and also whioh have 
accrued ponding the litigation, and in enforcing 
this latter claim he is continuing one and the same 
suit. The fact that the relief on this part of the 
claim amounts to a sum exceeding the pecuniary 
jurisdiction of the Court, merely involves a transfer 
of the proceedings to a Court of higher jurisdiction 
and does not amount to an interruption so as to 
make the subsequent proceedings in the higher Court 
a different suit. [p. 171, cols. 1 & 2.] 

Appeal against the deoree of the Distriot 
Judge, Bankura, dated the 26thof Marsh 1918, 
modifying that of the Subordinate Judge 
of that Distriot, dated the 12th of September 
1916. 

Babu Porunamou Bose, for the Appellant. 

Babus Dwarka Nath Ohakravarti and 
Phanindra Nath Dat , for the Respondents. 

JUDGMENT.—This is an appeal against 
a deoree for mesne profits. The only question 
that has been argued before us is whether 
the plaintiff’s olaim should not have been 
dismissed on the ground that it is barred by 
limitation. 

In order to understand how this point 
arises it is neeessary to state the dates and 
history of the litigation. On the 21st Sep* 
tember 1908 the father of the present plaint¬ 
iffs sued the defendants to reoover possession 
of oertain lands valued at Rs. 1,100 and 
olaimed also mesne profits valned at B>9, 5 
for the period before the suit from the date 
of the alleged dispossession, about two months 
prior to the suit, and also for the subsequent 
period until delivery of possession under the 
deoree whioh the plaintiffs might obtain. . On 
the 3ist Marob 1910 the plaintiffs obtained 
a deoree for khat possession and mesne 
profits up to the delivery of possession. 
Against this deoision the defendants appealed 
unsuooessfully both to the Distriot Judge 
and to the High Conrt and their appeal in 
the latter Court waB dismissed on the 27th 
Maroh 1914. In the meantime the plaintiffs 
had taken out execution of their deoree of 
possession and possession had been delivered 
to them on the 6th July 1911. Subsequent 
to the delivery of possession the plaintiffs 
applied for assessment of mesne profits for the 
period they were out of possession and valued 
these mesne profits at Rs. 5,582 15 annas. 
This application wa9 made to the Munsif in 
whose Conrt the euit had been tried, and on 
the 27th May 1912 the Munsif oame to a 
deoision that he had no jurisdiction to enter* 
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tain this application as it exceeded his 
pecnniary jurisdiction. The Munsif in pass* 
ing this order direoted that the plaint shoald 
be returned to the plaintiffs and in so doing 
followed the procedure prescribed in the case 
of Bhupendra Krtmar Ohakravarti v. Purna 
Chandra Bose (1). As the records of the case 
were in the High Court on account of the 
appeal, the plaint could not be returned to the 
plaintiffs until the 5tb December 1914. Ten 
days later on the 15th December 1914 the 
plaintiffs filed the original plaint and the 
application for mesne profits in the Court of 
the Subordinate Judge. In dealing with the 
question of limitation the lower Appellate 
Court has held that section 14 of the Limi- 
tation Act is applicable and prevented the 
plaintiffs’ claim from being barred. 

On behalf of the appellants reliance is 
plaoed on the decision of this Court in the 
case of Abhoya Churn Ohuckerbutty v. Qour 
Mohun Butt (2), in which it was held that in 
cases where the plaintiff had filed the plaint 
in a wrong Court, he was not entitled to 
exoludf, when calculating the period of 
limitation, the time which elapsed after the 
order returning the plaint waB passed and 
until the plaint was actually returned. 
Belying on this decision it is contended that 
in the present case the plaintiffs are not 
entitled to exclude from limitation the period 
between the 27th May 1912 when the Munsif 
held that the application must be made to 
another Court and the 15th December 1914 
when the application in the Subordinate 
Judge’s Court was filed. 

In our opinion the contention of the learned 
Vakil for the respondents is correct, namely, 
that the question of the applicability of section 
14 of the Limitation Act does not arise in 
this case. The law provides that when a 
person sues for recovery of possession, he can 
in the same suit recover mesne profits which 
have aoorued before the suit and also which 
is exceptional, the mesne profits whioh 
have aoorued pending the litigatior, that is 
to say, can obtain relief on a cause of action 
whioh had not arisen when his plaint was 
filed. When the plaintiff prooeeds to take 
advantage of this provision of the law and 
enforce his claim on his subsequent cause of 
notion, he most be, we think, held to be 

continuing one and the same suit, The fact 

( 1 ) S Ind. Caa. 34, 18 0. L. J. 182, 16 0. W. N. 600. 

(8) 24 W. B. 20, 


that on the subsequent cause of action the 
relief claimed by him amounts, owing to the 
action of the defendant, to a sum exceeding 
the pecuniary jurisdiction of the Court whioh 
decided the Buit on the first cause of action, 
necessitates a transfer of the proceedings in 
the suit to a Court of higher jurisdiction, but 
it does not amount to an interruption so as 
to make the subsequent proceeding in the 
higher Court a different suit. Taking this 
view that the proceedings throughout are 
continuous, no question of limitation arises, as 
was pointed out in the Pull Bench aase of 
Puran Ohand v. Boy Radha Sishen (3). 

We must, therefore, affirm the deoision of 
the lower Appellate Court though on different 
grounds, and dismiss this appeal with costs. 

Appeal dismissed, 

(3) 19 C. 132, 9 Ind. Dec. (n. b.) 634. 
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Mortgage of undivided share—Partition, effect of — 
Mortgagee, rights of—Decree for sale passed before 
partition, effect of. 

The mortgagee of an undivided share takes the 
security subject to the rights of tho co-sharera of 
bis mortgagor to obtain a partition, and if a parti¬ 
tion bo effected by the mortgagor and his co-sharers 
fairly and without fraud, and the mortgaged share 
is allotted to some other co-owner, tho mortgagee is 
not entitled to enforce his security on the share so 
allotted. It is immaterial whether the partition is 
made by the Revenue Authorities, or by the Civil 
Court, or by arbitration, or by private arrangement, 
and it is not necessary that the mortgagee should 
be a party to the partition. If the partition is 
tainted with fraud or if in making the partition the 
encumbrance is taken into account and the partition 
is made subject to the encumbrance, the result will 
be different; but in the absence of fraud or the 
circumstance mentioned above, the mortgagee's 
remedy is against tho share or property which the 
mortgagor has obtained under the partition. It 
makes no difference that before the partition is 
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made the mortgagee obtains a decree for sale of the 
share mortgaged to him. [p. l7<, cols. 1 A 4 p. I7d, 
col. 2; p. 17 1 , col. 1.] 

First appeal from a deoree of the First 
Additional Subordinate Jadge, Aligarh. 

Mr. Shiam Krishna Dar, for the Appel¬ 
lants. 

Mr. N. G. Vais\ t for the Respondents. 

JUDGMENT. 

Banerji. J.—The question which arises 
in this appeal is a simple one bat is by no 
means easy of solution. 

The facts are these : — 

On the 10th of February 1904 Hyder 
Shah executed a mortgage in favour of 
Laahhman Prasad, the predecessor in title 
of the plaintiffs, and among the property 
mortgaged was a share in the village of 
Hasanpur Ladaoki the extent of which was 
two-fifths of S/15. The present suit is for 
enforcement of this mortgage. 

The property comprised in the mortgage 
originally belonged to Sardar Bahadur Mir 
Khan, who died on the 14th of Jane 18S9 
leaving considerable property and a large 
number of heirs, namely, eight sons, eight 
daughters and three widows. Among the 
sons were Hyder Shah aforesaid and Amir 
Mohammad Khan. The latter executed a 
mortgage on 7th March 1989 in favour 
of Sant Lai and Moti Lai in respect of 
several items of property, one of which 
was an eighth share in the aforesaid village 
of Hasanpur Ladanki. Sant Lai and Moti 
Lai brought a suit for sale on the basis 
of that mortgage and obtained a decree for 
sale on the 3rd of May 1901. In execution 
of this deoree they caused a 24/ 92 share 
in Hasanpur Ladauki to be sold by auotion 
on lOth July 1903 and themselves pur¬ 
chased it. Their woidows sold that share 
to the defendants of the 4th party who, 
under a deoree subsequently obtained, are 
in possession of a 14/192 share. Mean¬ 
while, in 1896, Nur Begam, one of the 
widows of Sardar Bahadur Mir Khan, and 
Wozir Bagam, one of his daughter?, brought 
a suit for partition of their shares in the 
estate of Sardar Mir Khan against his 
other heirs and obtained a deeree on the 17ch 
of February 1898. This deoree was made 
final on the 18th of July 1903, that is, 
two days before the auction sale helu in. execu¬ 
tion of Sant Lai and M. ti Lai’s deoree. Under 
this final deoree whith was passed after the 


death of Nur Begam, who appears to have died 
after the passing of the preliminary deoree, 
the whole of the village Hasanpur Ladauki 
was allotted to the share of Nor Begam 
and Wezir Bagam; and Hyder Shah, who 
was brought on the reoord as one of the 
legal representatives of Nur Begam, aeqaired 
a : /oths si are out of S/i5 in the aforesaid 
village. It is this share whioh he mortgaged to 
the plaintiffs’ predecessor in title on the 10th 
of February 1904 and it is this share the 
sale of which is Fought by the plaintiffs in 
enforcement of that mortgage. 

The defendants of the 4th party objected 
to this pirb of the claim and urged that 
the 14/192 share purchased by them should 
he exempted from the deoree on the ground 
that their vendors had already purchased 
it before the exroution of the mortgage- 
deed of 10th February H04 and Hyder 
Shah had no title in respect of it at the. 
date of the mortgage. 

The Court below has accepted this con¬ 
tention and exempted a 14/192 share in the 
village of Hasanpur Lodauki from the claim. 
The plaintiffs dispute the correctness of 
this part of the lower Court's decision and, 
have preferred this appeal. The only. ques¬ 
tion whioh we have to decide is whether 
Amir Mohammad owned the above-mention¬ 
ed share at the date of the auction sale 
at whioh the vendors of the defendants of 
the 4th parly purchased it and whether 
they validly acquired that share. If they 
did so, Hyder Shah was not competent to 
mortgage it and the plaintiffs are not entitled 
to have it sold. 

It must be borne in mind that when 
Amir Mohammad mortgaged a I/8th undivided 
share in the village he did not own that 
share, as his father was alive. It was only 
after the death of his father that he acquired 
a share in the village as one of his heirs. The 
extent of the share so aeqaired was less 
than that mortgaged By virtue of section 
43 of the Transfer of Property Aofc, the 
mortgage in favour of Sant L»1 and Moti 
Lai operated on the el are aoquired by the 
mortgagor. It is probable that the mort¬ 
gagees were aware of the faot that Sardar 
Bahadur Mir Khan was alive at the date 
of the mortgage and that his sop, the 
mortgagor, had' no share in the property. 
If this were so, it would be difficult for 
the mortgagees to invoke in aid the pro- 
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visions of aeation 43. There is, however, 
no evideDOe on the reo>rd that they had 
knowledge of the absence of their mort¬ 
gagor's title, and the faob remains that 
they obtained a deoree for the sale of the 
share mortgaged to them, and the Coart 
whioh passed the deoree must be deemed 
to have accepted the position that the 
mortgage attached to the share. 

It is now settled law that the mortgagee of 
an nndivided share takes the eeourity eabjeot 
to the rights of the oo-sharers of bis mortgagor 
to obtain a partition, and if a partition 
be effeoted by the mortgagor and hi9 co- 
sharers fairly and without fraud, and the 
• mortgaged 3bare is allotted to some othfr 
oo-owner, the mortgagee is not entitled to 
enfoioe hie security on the share eo allotted. 
The leading oase on the point is that of 
By nath Lall v. Bamoodeen Ghcwdry (1), 
decided by their Lordships of the Privy 
Council. The principle laid down in this 
ruling was followed in a Dombsr of ease 3 , 
many of whioh are cited on page 318 of 
Shepherd and Brown’s Edition cf the Transfer 
of Property Aot (7th Edition). It is 
immaterial whether the partition was made 
by the Revenne Authorities, or by the civil 
Court, or by arbitration, or by private 
arrangement, and it is not necessary that 
tbe mortgagee should have been a party 
to the partition. It is one of the incidents 
of a mortgage of an undivided share that 
tbe mortgagee cannot follow his security 
into the hands of a co sharer of «bs mort¬ 
gagor who hft6 obtained the mortgaged share 
upon partition. Of aonree, if the partition 
is taintfd with fraud or if in making the 
partition the encnmbnnoe was taken into 
aooonnt and the partition was made snbjeot 
to tbe encumbrance, the result will be 
different; but in tbe absence of fraud or the 
oiroumstanee msnt'onedabov < \ the mortgagee’s 
remedy is against the share or property 
whioh tbe moitjagor has obtained under 
the partition. In the present case there is 
no euggestion of fraud cr unfairness, nor 
is it alleged that in the partition whioh 
took plaoe regard was bad to the mort¬ 
gage in favour of Sant Lai and Moti Lab 
Therefore, those mortgagees were not entitled 
to enforce their mortgage on the village of 
Haeanpur Ladanki which under the final 

^ — • • m 

(1) 11. A. 100; 21 W, R. 233. 

1 < 
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decree for partition was allotted to the 
shares of Nur Begam and Wazir Begam 
alone. The diffianlty whioh arises in this 
case is dne to the fact that a deoree for 
sale had already been passed in favour of 
the mortgagees before the date of the final 
deoree for partition, and it is urged that 
the i ourt executing tbe deoree oonld not 
go behind it and sell property whioh the 
deoree had not directed to be sold. After 
giving tbe matter my besc consideration 
I think that this argument is untenable. 
If before the actual auction sale the property 
sold had oeased to be the property of the 
mortgagor and had become »he property 
of his oo-sbarers, and the latter had acquired 
it free from the mortgage, tbe share so 
arquirtd ooald not be sold under the morfc- 
gage and tbe faot of a deoree having been 
obtained by the mortgagee against the 
mortgagor oanDot affeot the interests obtain¬ 
ed by the co sharers under tbe partition. 
Wheio property has devolved on a third 
person by operation of law, and the deoree 
for sale is not binding on him, the exist¬ 
ence of the deoree aDd a sale in pursuance 
of it cannot convey his rights to the pur¬ 
chaser at the sale. As before the aotnal 
sale in the present case Amir Muhammad 
Khan bad ceased to own aDy share in the 
village of Hasanpur Ladanki it oonld not 
be sold as his property and the pnrohasers 
did not acquire aDy share in that village. 
Hyder Shah wap, therefore, competent to 
mortgage the share whioh he inherited 
from his mother, Nur Begam, and the plaint¬ 
iffs are entitled to a deoree for the sale of 
that share. 

It is urged that the final deoree for 
partition was an invalid deoree having been 
passed by the Civil Court. I do not think 
this is a valid contention. The deoree has 
been submitted to by all tbe oo-sharers, 
and it would not be unreasonable to regard 
the partition as one made by the oo-sbarers 
themselves. Suoh a partition would have 
tbe same effect aa a partition made by a 
Court. 

For the above reasons I am of opinion 
that Hyder Shah was competent to mort¬ 
gage the share in question and that the 
Court below was wroDg in exempting it 
from tbe elaim. I would accordingly 
allow the appeal, and varying the 
decree of the Court below make a decree 
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for the sale of 14/192 share in Hasanpnr the mortgage of the properties belonging to 

Ladauki in addition to the other property the Sardar Babador was perfectly void, and 

ordered by that Court to be sold. The as there was no allegation even of erroneous 
appellants will have their oosts of this representation, much less proof of it, boo- 
appeal. The defendants of the 4th party tion 43 of the Transfer of Property Act 
should be allowed six months from this date did not help the mortgagees, it nevertheless 
for payment of the mortgage-money. passed a decree for sale, directing that 

Sclaiman, J—This appeal arises out of a the Bank should have priority as regards 
suit for Bale on foot of a mortgage deed, the properties mortgaged to it. After this 
The faotB of this sase whiob are sufficient Sant Lai and Moti Lai obtained a final 
to explain the points which arise for deoree for sale, and then purchased at 
determination in the appeal may be briefly auction one-eighth share in Hasanpur Ladauki 
stated as follows:—One Sardar Bahadur on the 20th of July 1903 and subsequently 
Mir Khan was the owner of considerable their widows transferred the same to the 
property including 19 bitwas share in defendants 4th party, who are the oon- 
village Hasanpnr Ladauki. He had three testing respondents in this appeal, 

wives, eight sous and eight daughters. On The defendants 4th party have, under 
the 7th Mach 1889 one of his sonp, Amir a decree for possession, recovered 14 sihairu 
Mohammad, during the lifetime of his out of 192 in the 19-&isw>us share and 
father mortgaged a one-eighth share in Manza claimed its exemption from the present 
Hasanpur Ladauki along with other pro- claim. The learned Subordinate Judge has 
perties to Sant Lai and Moti Lai. It is exempted this share, holding that Sant 
admitted that at the time of this mort- Lai and Moti Lai were entitled to the 
gage Amir Mohammad had no interest in benefit of seotion 43 and could hold the 
this village' at all. His father, however, share inherited by Amir Mohammad from 
died soon after. Amir Mohammad and his father liable for their mortgage money, 
two of his brothers then mortgaged the and he has further held that inasmuch 
whole of the 19 biswas share in village as Sant Lai and Moti Lai had previously 
Hasanpur Ladauki to the Bank of Upper obtained a deoree for sale, the partitiop 
India, wbioh obtained a preliminary deoree for deoree oould not affeot their rights, 
sale in 1895. After this in 1896 Nur Begam, In the grounds of appeal to this Court 
one of the widows, and Wazir Begam, one of the finding of the Court below on the 
the daughters, instituted a suit for recovery question of the erroneous representation by 
of their share in the estate of the Sardar Amir Mohammad and the applicability of 
Bahadur by partition, and they made the section 43, Transfer of Property Aot, have 
Bank of Upper India a party, but not Sant Dot been challenged, and I am, therefore, 
Lai and Moti Lai. A preliminary deoree not prepared to allow that, question to be 
for partition was passed on the 17th re opened, especially as it ia a mixed 

February 1898 and this was followed by question of law and faot. _ . .. ■ 

a final deoree for partition on the 18th The second question raised in 18 

of July 1903. Under this latter deoree appeal is by no means free from difficulty, 

the whole of the village Hasanpur Ladauki, The partition suit and the mortgage aui 
along with other property, was allotted to were going on'side by side an in open 
Wazir Begam and the heirs of Nur Begam, ently of each other. The nna eoree 

Hyder Bhah, one of the sons of Nur for sale was passed before t e na 

Begam, mortgaged the share inherited by deoree for partition, but the auotionsa e 

him from his mother to Bachman Prasad, took plaoa subsequent to the par ition 

whose representatives are the present deoree. Was the mortgage-decree J®® 
plaintiffs. to the partition deoree or was it the 

In the meantime, in the year 1900, reverseP To answer this question H .will 

Sant Lai and Moti Lai had instituted a be neoessary to. consider the principles 

suit for sale on foot of their mortgage* governing the rights of so-owners in joint 

deed of 1889 against Amir Mohammad, property. # 

making the Bank of Upper India also a When a property is joint and undivided 

£ arty. Although the trial Court held that and belopgs to a number of eo-aharers, 
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every Buoh go sharer has a right to joint 
possession of it together with an inherent 
right to enforce a partition and get his 
share divided off from the rest. His right 
to a severance of his share by partition 
mnst, in the absence of a contract to the 
contrary, always exist, as he cannot against 
his will be compelled to hold the property 
in common. 

There oar, of course, be no objection to 
his transferring his undivided share even 
before partition. Such (transferee will 
aoquire his right to joint possession, 
coupled with the right to enforoe a parti* 
tion and saddled with the liability to have 
hie own share partitioned off by the other 
oo*sharers. When, therefore, a mortgagee 
takes a mortgage of an undivided share 
of a oc-sharer, he takes it subject to the 
right of the other oo-sbarers to enforce a 
partition in spite of bis mortgage. This is 
a necessary result of the very incidents of 
joint ownership. The effeot of the partition 
is simply to substitute a definite and 
separate part for an undivided share iu 
the joint whole, and thereby to transfer 
the lien to that portion which the 
mortgagor has obtained in substitution of 
what he had mortgaged. It was the right 
and interest of the mortgagor in the 
whole estate which had been mortgaged, 
and if after partition his right, instead of 
being represented by an undivided share in 
the whole, comes to be represented by a 
separate and divided sharp, the obarge ought 
to attach to this separated share. 

In the leading oase of Byjnalh Lall v. 
Bamoodeen Ohowdry (l), which set at rest the 
previous conflict of opinion, their Lordships 
of the Privy Oounoil laid down that the owner 
of an undivided share has power to pledge his 
own undivided share, “ but be cannot, by so 
doing, affeot the interest of the other 
sharers in them, and that the persons who 
took the security took it subject to the right 
of those sharers to enforoe a partition and 
thereby to convert what was an undivided 
share of the whole into a defined portion 
held in severalty, ” If a mortgagee aseented 
to a partition which had been fairly and 
eonelusively made, it oould not be doubted 

that the mortgagee of the undivided share 
of one so sharer, who has no privity of 
eontraot with the other co-sharers, weald 
have no recourse against the lands allotted 


to suoh oo-sharers ; but must pursue his 
remedy against the lands allotted to his 
mortgagor, and as against him, would have 
a charge on the whole of suoh lands. He 
would take the subject of the pledge in the 
new form which it had assumed. ” The 
mortgagee being “ content to aooept what 
has been allotted in substitution of the an* 
divided interest as the fair enquivalent of it, 
their Lordships are of opinion that not 
only he has a right to do so, but that this, 
in the oiroumetanoes of the oase, was bis* 
sole right, and that he oould not successfully 
have sought to oharge any other parcel of 
the estate in the hands of any of the 
former oo-sharers. There is, therefore, no 
question here of election, or of the time 
when the election was made.” 

The same principle, though in a different 
form, is embodied in section 44 of the Trans¬ 
fer of Property Act, whioh gives to the 
transferee of an undivided share the trans* 
feror’s right to joint possession or other 
oommon or part enjoyment of the property 
as well as the right to enforoe a partition 
of the same, but also subject to the con* 
ditions and liabilities affecting the share 
transferred, And the same principle has 
been consistently followed in all cases where 
subsequent to the mortgage of an undivided 
share, the mortgagor’s share has been 
divided off by a partition, which was fair 
and without fraud, the Courts holding that 
the mortgagee’s only remedy was to pro. 
seed against the Dew form whioh the equity 
of redemption has assumed. 

In Hem Chunder Qhose v. Thako Moni Debt 
(2) a co-owner had mortgaged his undivided 
share in certain land whioh had been jointly 
held with another; and subsequently to the 

in a partition suit 
to which the mortgagee was not a party 

the mortgaged property was allotted to the 
other owner, other property in substitution 
being allotted to the mortgagor. In a suit 
by the mortgagee to reoover the sum due 
on the mortgage by sale of the mortgaged 
property, it was held that the mortgagee 
oould not proceed against the mortgaged pro- 
perty which had, on partition, been allotted 
to another, but that he should be allowed 
to proceed against that which had been 
allotted as substitute to the mortgagor. 

(2) 20 0. 633; 10 Ind. Deo. (n. a,) 362, 
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In Amolak Ram v. ChanJan Singh (3) 
one Naubat Ram mortgaged a. b-bis o >s share 
in villfigJ Muzaffra and other properties to 
Mukand and Manna, who were oo-sbarsis 
in the village, in a partition between the 
mortgagor and the mortgagees, the mort¬ 
gagor got other villages in substitution for 
hie share in Moziffra, and mortgaged them 
to subsequent mortgagees. The sub-eq&ent 
mortgagees in execution cf their deoree for 
sale purchased these other villages. The 
original mortgagees obtained a decree for 
sale of the 5-6tsu>a» share in Muzaffra and 
other properties and assigned the deoree to 
one Laohmi, with a stipulation that he 
was not to proceed against Muzaffra. In 
a subsequent suit it was held that the 
villages purchased by the subsequent mort¬ 
gagees were liable to be Bold in execution 
of the deoree on the first mortgage. The 
subsequent mortgagees, having paid up 
the whole amount, sued for contribution 
against Muzaffra. It was held that even 
apart from the fact that at the time of 
partition both parties to the mortgage had 
intended that the mortgage shoull not be 
enforced against Muzaffra, the old mortgage 
could not after the partition be enforced 
against the b-biitcas share in Moziffra 
which had passed out of the share of the 
mortgagor, and that, therefore, there ooold 
be no claim for contribution against it 

In Ven^alurama Iyer v. E*umsa Roulhen (4) 
the defendant No. 1 had moitgaged to the 
plaintiff a decree in his favour and against 
defendants Nos. 2 to 9. Certain creditors 
of the defendant No. 1 attached the deoree, 
but the defendant No. 1 executed his 
deoree and realised the deoretal araoun f , 
which was deposited in Court. The plaintiff 
sued to recover his mortgage money from 
the amount in deposit. It was held that 
"there are numerous authorities in support 
of the position that the mortgagee is entitled 
to a charge upon the property whioh through 
no fault of the mortgagee has taken the 
plecs of the mortgaged property.” 

In Muthi' R<ia v. Appala Ra a ( r >) a son, 
who waB living separate from his father and 
a brother, executed a mortgage of his ^cd 

(3) 24 A. 483; A. W. N (1A02> 137 

.14) 5 Ind. Cos. \>2; 33 M. 429; 7 M. L. T. 143; 20 M. 
L.J. 330. 

(5- 6 Ind. Cas 991 A M. 175; 20 M. L. J. €93; 8 

#. V T. 133; ; M. w. N. 418. 


share; subsequent to this a private partition 
was effected between the father and the sons. 
The brother brought a suit for a declaration 
that the land allotted to him was free from 
the mortgage, and asked for possession. It was 
held that he was entitled to a deoree for the 
declaration sought and for possession. 

In <hahehzida Mahomed Katim Shah v. B. 
S. Hills (b) it was conceded that after a 
partition has been effected against the mort* 
gagor, the mortgagee is entitled to regard 
his mortgage as attaohing to the property 
alljtted to his mortgagor in substitution for 
the security on the mortgagor's undivided 
share in the property generally, and that 
the security is shifted, as the result of the 
partition, from the undivided share of the 
mortgagor on to the property directed to be 
oouveved to him under the deoree. And it 
was further held that if the property allotted 
to the mortgagor under the partition deoree 
is made subject to any charge, then such 
charge has priority over the mortgage. 

In H-kin Lai v. Ram Lai (7) the same 
rale was applied, and M 'okerji, J., in bis 
elaborate judgment has illustrated in what 
manner the substituted security oan be 
ascertained in case the partition deoree leaves 
it ui determined. 

The same rale has been laid down in a 
numbtr of other oases reported in the various 
volumes of the Indian Oases whioh it is not 
necessary to enumerate. 

It may, therefore, be taken to be a well- 
pet tied principle of law that' after a parti* 
tion the mortgagee’s only remedy is to pro¬ 
ceed against the substituted security and 
not to follow the original share mortgaged 
in the hands of the other co-sharers with 
whom he had do privity of oontraot. It has 
still to be considered whether the faot of 
the partition having taken place subsequent 
to the passing of i final deoree for sale would 
make any difference. It was strongly con¬ 
tended on behalf of the respondents that the 
effect of the passing cf a deoree absolute for 
sale under the old section 8 > of the Trans¬ 
fer of Property Act was to extinguish the 
mortgage seoniity altogether, as provided by 
that sect-on, and that the only remedy left 
to the mortgagee wa9 to execute the deoree 
as it stood. It was also eontended that the 

(6' 35 0. 383; 12 0. W. N 373. 

(7) 6 0. L.J, 46. 
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execution Court would have no power to go 
behind the decree and direct the s-«le of pro¬ 
perty other than that mentioned in the decree. 
And it was pointed out that in oases where 
the mortgage was confined to only a fraotion 
of the share of the mortgagor in the undivid- 
ed estate, and there was nothing in the 
partition decree to fix the exaot equivalent of 
that share, the exeoutirn Court may have to 
try almost a new parti'ion suit in order to 
be able to ascertain the substituted equiva¬ 
lent of the share mortgaged. 

. m y Opinion, if tbe effect of the partition 
is looked upon as converting what was an 
undivided share of the whole into a defined 
portion held in severalty, it will be manifest 
that the obarge must shift on to the new 
substitute. Though the ioterest of the 
mortgagor gets transformed into a ne^ form, 
it must nevertheless oontinue to be liable for 
the mortgage-debt. 

The mortgage of an undivided share was 
subjeot to the rights of tbe other oo sharers 
to enforce a partition and get their shares 
separated off How c uld their rights be 
affected in any way by the mere oiroum- 
stance that the mortgagee has behind their 
backs obtained a deoree for sale against bis 
mortgagor? Jf a mortgagee, before he obtains 
a deoree for sale, is bound to submit to a 
substitution of the mortgaged proparly 
effected by partition, he will have to do the 
same even after his deoree. Of course, the 
same resolt may not follow in case of a 
foreclosure deoree, or where the property 
has been sold away before partitior, for in 
these cases ti.e mortgagor would oeaee to 
have any interest at all at the time of the 
partition, and iu order to make the parti¬ 
tion effective the persons in whom the interest 
has become vested might have to be 
made parties. But so long as tbe 
equity of redemption remains in the mort- 
gagor and has not passed out of his owner¬ 
ship, and the only right aoquired by the 
mortgagee is to put to sale the undivided share 
of tbe mortgagor, a conversion of tbe mort¬ 
gaged property woald merely make the 
mortgage liability attaoh to the new sub¬ 
stitute. . 

Ifc is well k nown that the money or 
property given by Government in subs'itn 
tion. for tha lands taken up under tbe 
Land Acquisition Act is charged in favour 
pi the mortgagee, who bad his claim upon 

12 


the property so taken. Similarly, the charge 
od the proceeds of sale of tbe mortgaged 
property for arrears of revenue or of rent 

is provided for by section 7d of the Transfer 

of Property Act. And the puisne mortgagee’s 
claim to a oharge on the surplus proceeds 
of a aale under a prior mortgage is well 
recognised. Agam, in oases where under 
a Revenue Court partition new Mahals have 
been formed, execution Courts have often 
had to determine the equivalent of tbe 
mortgaged chare, or ascertain its new 
nomenclature even though the identity of 
the mortgaged property remains unchanged. 
In all such oases the execution Court, 
striotly speaking has to go behind the letter 
of the decree, but iu sufcstanoe it is still 
executing the deoree against the right 
and interest of the mortgagor in the mort¬ 
gaged property which has assumed a new 
form, 

I can well realize the diffioulty which 
an execution Court may have to face in 
trying to ascertain the equivalent substitute 
of the mortgaged property, where the 
partition deoree leaves it undetermined. 
But tbe_ difficulty is no less than what 
the origmal Court would have had to face 
if the question had arisen before the deoree. 
It w merely the stage at whioh tbe inquiry 
is to be made that is altered, and not that 
the difficulty is enhanced in any way. I 
oan conceive of endless difficulties that may 
arise, and great hardships to whioh mort- 
gagees may be put, under oertain circum¬ 
stances. But if persons who take mortgages 
of undivided shares are sufficiently prudent 
acd ailment and make inquiries about their 
mortgagor’s interest before putting it up for 

sale, many of tbe difficulties will be easily 
avoided. 

Id this view of the Jaw it i, 0 l ear that 
wheo on the 20th of July 1903, a I/?th 
share in Hasanpur Ladauki was put up for 
saJe and purported to be sold as against 
Amir Mohammad, tbe latter had, j n con¬ 
sequence of tbe previous partition deoree, 
ceased to have any interest in that village 
at all. 1 em, therefore, constrained to hoH 
that the mortgagor’s right in that village 
havmg become extinguished, the auction- 
purchasers acqohed no rights whatsoever. 
Ibeir representatives, the defendants 4th 
party, cannot, therefore, resist tbe plaintiffs’ 
claim based on a mortgage exeouted by one 
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of the p€i ecdb \d o obtained the paititicn 
decree. 

By the Court. —The appeal is allowed, the 
decree of the Court below is varied and 
a deoree is made in favour of the plaintiffs 
for the eale of 14/192 share in Hasanpur 
Ladauki, in addition to the property 
ordered by the Court below to be sold. 
Tbe appellants will have tbeir ooets of this 
appeal. 

The defendants of tbe 4th party are allowed 
six months from this date for payment of the 
mortgage money. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 199 B of 1918. 

April 30, 1920. 

Present Mr. Maonair, A. J. C. 
BHAG1RATH— Plaintifp—Appellant 

versus 

NARAYAN —Defendant—Respondent. 

Civil Procedure Code (Act V of 1908,1, 0. XXXII, 
r , 7 — Mortgage unit — Minor defendant—Decree on 
admission—Decree not made absolute — Mortgage, second , 
of suit -property—Sanction of Court not obtained — 
Mortgage, whether t ot'd or voidable. 

In a mortgage suit certain of the defendants were 
minors and the claim was admitted on their behalf 
by their guardians for the 6uit, and a preliminary 
decree for foreclosure was passed. The decree was 
not made absolute. The guardians of the minors 
then executed another mortgage of the same pro- 
perty in favour of the decree-holder in part pay¬ 
ment of his decree and for the remainder executed 
a money bond, but this arrangement was not report¬ 
ed to the Court and the sanction of the Court was 
not obtained. Upon a suit on this mortgage one of 
the guardians admitted the mortgage while on 
behalf of the other there was a denial: 

Held, that the mortgage was not void but merely 
voidable as against the person who contested it. 
[p 179,col. 1J 

Appeal frem the deoree of tbe Dietriot 
Judge, Akola, dated the 19th February 1918, 
in Civil Appeal No. 90 of 1917. 

Mr. V. B. Pandit , R. B., for the Appel¬ 
lant. 

Mr. M. B. Niyogi, for the Respondent. 
JUDGMENT.—The third and fourth 
defendants in this mortgage suit are 6ob- 


Eec.uei.fc transferees of the mortgaged property 
and we are not really ooncerned with them. 
The Bret two defendante, Narayan and 
Sakharam, are minor sons of Danji ard 
Krishna who are brothers. After Danji 8 
death Narayan’s mother, Musammat Girja, 
acting on behalf of her son, and Sakbaram’s 
father Krishna exeouted a mortgage-deed in 
favour of the plaintiff Bhagiratb Marwari 
on 21st March 1907 with a consideration of 
Rs. 80C in oasb. Krishna died not long 
afterwards and in 1911 the plaintiff instituted 
a suit on his mortgage. Tbe claim was 
admitted on behalf of the minors by their 
mothers aoting as guardians for the suit, and 
a preliminary decree for foreclosure was 
passed on 18th October 1911 for a sum of 
Rs. 1,752-7 3. Tbe time allowed for pay¬ 
ment expired on 18th April 1912. On 
7th June 1912 tbe conditional deoree not 
having been made absolute, the mothers of 
the minors exeouted another mortgage- 
deed in favour of the decree holder for 
Rs. 1,500 which was in part payment of his 
mortgage deoree. For the remainder along 
with other advances they executed a money- 
bond. This arrangement was never reported 
to the Court. Bhagirath Marwari has now 
sued on this eeoond mortgage-bond. 

Narayan’s mother, Musammat Girja, 
has acted as biB guardian throughout this 
suit. Sakbaram’s mother, Musammat Tani, 
however, refused to aot for her son and the 
reader waB appointed as his guardian. On 
Narayan’s behalf his mother as guardian for 
the suit admitted the mortgage and the 
receipt of consideration and pleaded two 
re-payments of Rs. 2t>5 each in addition to 
the one re-payment of the same amount 
admitted in the plaint. On behalf of 
Sakharam a general sweeping denial was 
made of every allegation in the plaint. 

It has been held in both the lower 
Courts that the original mortgage smt was 
fi till pending when the mortgage now sued 
upon was exeouted, as no final deoree had 
then been passed, and further that the 
execution of tbe mortgage now'in suit was 
an agreement with reference to the snit then 
pending against the minors which, not hay¬ 
ing the sanction of the Court, is void. The 
•ontention that the original mortgage suit 
was no longer pending after the passing of 
the conditional deoree therein is not tenable 
in the fase of the decisions in Latcmi Bai y« 
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Bamchandra (l) and Vir.a b akrao Krishmrao 
V ‘ Ba mnath Salt gram (2) and wag 
withdrawn by the learned Counsel for the 
appellant. He further argued that 
the execution of the mortgage could not 
be called an agreement with reference to the 
suit within the meaning of rule 7 of Order 
XXXII of the Civil Procedure Code, but found 
himself unable to maintain this position. 
His 6nal argument was that the agreement 

m ® reIy voidab,e and not void and, therefore, 
the decree should have been granted against 
the first defendant Narayan who did not seek 
to avoid it in this suit. This is obviously 
sonn-i, as the wird used in the second clause 
of rule 7 is voidable” and the plaintiffs are 
entitled to a mortgage decree against all the 
defendants other than Sakharam. 

The second and third issues framed in 
the first Court were in respect of the two 
alleged te payments of Rs. 265 each and 
it was held that there was no proof of any 
re payment having been made. No finding 
on this point was given in the lower Appel- 
late Court. Under section 103 of the Civil Pro- 
oedure Code I find that the two re payments 
pleaded were not made as no evidence 
whatever was given in regard to them. 

The decree of the lower Appellate Court 
is accordingly set aside and a preliminary 
decree for foreclosure will be issued against 
the first, third and fourth defendants in the 
suit, allowing them time up to 31st October 
1920 in which to redeem the mortgage. 
The amount due on the mortgage at the date 
of suit, calculating interest at ly par cent, 
per mensem only, was Rs. 3,160-10-0. In¬ 
terest on this amount at one per cent, per 
mensem from the date of suit to the date 
now fixed for payment is Rs. 1,102. The 
plaintiff is, however, limited to Rs. 3,000 by 
the rule of damdupat. The amount payable 
for redemption is also to include the oosts 
incurred by the plaintiff in all three Courts, 
but be is to pay the oosts of the minor 
Sakharam, and this must be deiuoted. The 
Amount payable for redemption thus is 
Bs. 3,676-13 0. 

(1) 3 N. L. B. 146. 

(aj 46 Ind. Oaa. 934, 16 N L. B. 86. 


ALLAHABAD HIGH COURT. 

Privy Council Appeal No, 21 of 1919 

April 26, 1920. 

Present :—-Sir Grimwood Mearp, Kt., Chief 
Justice, and Mr. Justice Tudball 
Musammat MAINA BIBT, and affer’her 
death Ohaudhri KHALILUR RAHMAN 

AND OTHER8—PETITIONERS 
versus 

Ohaudhri WAS! AHMAD, and after hib 
death Ohaudhri VAKIL AHMAD and others 

—Opposite Parties. 

Cwd Procedure Code (Act V of 1903J s 110 
Appeal to Privy Council—Decree of lower Court con. 
firmed m appeal - Appellant taking up new position in 
appeal to Privy Council -Certificate for leave to appeal , 
whether should be granted . ^ * 


iJ m a k 6 s ? b J? c .t-matter in a suit exceeded 

Rs. 10,000. and the decision of the first Court was 
affirmed on appeal by the High Court. The appel¬ 
lant applied for leave to appeal to His Majesty in 
Cou.cil proposmg i„ that appeal to take up a 
position that was not taken up in the argument of 
the appeal in the High Court: 

Held, that the case was not a fit one for the 
grant of a certificate for leave to appeal to His 
Majesty in Council, [p. 180, col. 1.] S 

Application for leave to appeal to His 
Majesty in Council. 

The Hon’ble Mr. Motilal Nehru and Dr 
8. N. Sen, for the Appellants. 

'i! 6 ^ T * B ' 8apru and Wal 
Ahmaa t for the Respondents. 

JUDGMENT. -Tbia is an application fop 
leave to appeal to H.a Majesty in Coanoil. 
The value of the property in dispute in the 
Court of first instance and also in the Court 
of Appeal was over Rs. 10.000, but the decree 
of Court on appeal affirmed the decision 

tl tL Tv "I™’* Ifc !?’ therefor *. Pessary 

for the applicants to show that some sub- 
stan .al question of law is involved or some 
question of general interest before leave oan 
be given to them to appeal. The facts of 
the case are very clearly set forth in the 
judgment of. thia Court which is to be 
found in Mama Bibi v. Wasi Ahmad (I) 

It ,s urged before us that the second suit! 
tha is the one out of which the present 
application has arisen, i 8 barred by the rule 
of res judicata , that the former suit having 
been dismissed, no further suit will lie 
and that possession should not have been 
granted to the plaintiffs without their pay“ 
ing their share of the dower debt due at the 

ivVl l £d?m 4,jL 538 ‘ 17 ^ '• «»i 
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date of the decree. No other point is pressed 
before ns. So far as the rale of re* judicata 
is oonoerned, an examination of the plaints 
in the two oases will show olearly that that 
rale has no application at all. In the 
present suit the plaintiffs oatne into Court 
with an entirely different cause cf action. 

In the former suit the rights of the parties 
were dehned and the plaintiffs were given the 
option of paying the amount due at that time 
and taking possession. There is nothing in 
that deoision to bar a fresh suit when fresh 
oiroumstanoes have arisen. So far as the 
plea is taken that possession ehould not be 
granted without payment of the dower-debt 
or a proportionate part thereof, th6 only basis 
on whioh this plea was placed when the 
appeal was argued in this Court was that 
the widow, in transferring the complete 
ownership of the property, might be said to 
have transferred her right to the dower debt 
and her right to possession, this being a lesser 
right whioh was inoluded in the larger right 
that she transferred. Before us it is sought 
to base this plea on the faot that there are 
decisions that as long as a Muhammadan 
widow is alive, no matter how she may deal 
with i f , the heirs oann r .t demand possession 
from her or her transferees so long as they 
do not pay their proportionate share of the 
dower debt, and reference is made to oertain 
old decisions of this Court with a view to 
showing that there is really a substantial 
question of law for deoision and also a ques¬ 
tion of general interest. In view of the 
faot that this is not the position that was 
taken up in the argument at the hearing of 
thin appeal in this Court, we do not tbink 
that it should be allowed to be taken up 
now. In our opinion this is not a fit oase 
for leave to be granted and the application 
is, therefore, disallowed with ocsts including 
fees on the higher soale. 


Application disallowed. 


PATNA HIGH COURT. 

Appeal from Appellate Deo .kb No. lOlO 

of 191*. 

•Inly 7, 19 -C. 

Present'. —Mr. Juntioe Coutts and 
Mr. Justice Soltan Ahmed. 

TARA CHAND MA RWARl—P laintiff 

— A Pr ELLaMT 
versus 

Babu BROJO GOPaL MUKHARJI 

RksPONDB-'T. 

Civil Procedure Code (Act V of 90flJ, 0. XXXtV, 
rr 2, : J , 4. 5—Mortgaye decree—Amount accruing due 
to mortgagor after due date-Suit to recover amount, 
uhether maintainable . 


In a suit brought upon a mortgage the amount 
due is calculated only up till the due date fixed in 
the preliminary decree, and in the Civil Procedure 
Code there is no provision by which a suit for an 
amount which became duo after the duo date should 
not bo readable ina subsequent suit. [p. 18J, col. KJ 
Appeal from a deoision of the District 

Judge, MoDgbyr. • 

Messrs. Kulwanl Sahay and Jagarnatn 

Frasal , for the Appellant. 

Messrs. Purnendu Narntn Sinha, Ham Lai 
Dutt and Nttai Chander Ghosh, for the Res- 
pondent. 

JUDGMENT. 

CoufTS. J.—This appeal arises out of a suit 
brought for recovery of a sum of Rs. 2,000 
due on account of rent of a house. The 
suit was decreed in the Court of first instance, 
but on appeal to the District Judge the decree 
has been eet aside and the suit has been dis¬ 
missed. 1 

The facts of the oase are as follows:-—I be 

house originally belonged to one A 0. Biswas, 
He died leaving him surviving his widow and 
a son Abilash Chandra Biswas. The shares 

of the widow and Abilaeh were reepeet.vely v 

i,d BLd f d. In Mas 1802, Abilaeh end b,s 
mother tanooted a mor gage “ 

the d.feodanfc in the En ’!', Br ,“ 3 ? ^P* 1 
Mnkerji, ( or tie. 4.500. In Jnly of the same 
year they exeonled an ekrarnama whereby 
they agreed that Brajo Gopal Mokhar ji should 
remain in possession of the house on paymont 
of a rent of Rb. 50, out of which were to 
be paid Municipal taxes and khcu mahal 
rent and the balance was to be set off 
against the interest on thelcan. Subsequently 
Abilash sold his frds sharo to the plaintiff 
in the suit, lara Chand Marwari. Tara 
Chand thereupon beoame entitled to frds 
and tbe widow of A. 0. Biswas to ird 
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share m the house. On the 2nd of Novem- 
her 1905 Brajo Gipal brought a suit 
on h«s mortgage bond and on the 22od of 
December ISOS an order fora preliminary 
deiree in favour of the plaintiff was passed. 
Against this there was an appeal to the High 
Uourt; that appeal, however, was dismissed 
and the order of the trial Court affirmed. 
On the 22nd of September 1910 the pre¬ 
liminary decree was drawn up. Against this 
preliminary decree there was another appaal 
to the High Court. The result of this appeal 
was that the High Court confirmed the 
deoision of the Subordinate Juige and 
directed that an account should be taken up 
till the due date, which was the 23rd of 
Maroh 1913. An aoaount wag aooorlingly 
taken up till the date and a deoree passed 
accordingly. On the 24th of September 
1915 the final deoree was passed. 

The period for which Tara Chand was 
claiming in this suit from Brajo G >pal is a 
period subsequent to the 2 3rd of March 
lyl3 f which was the due date of payment 
fixed by the High Court. As I have already 
said, the suit was decreed in the Court of 
first instanoe but has been dismissed on 
appeal on the preliminary ground that the 
suit does not lie became Tara Chand 
should have made his claim for the rent 
(which be is now claiming! at the time of 
the passing of the final de*r«e. Under the 
provisions of Order XXXI V, rules 2, 3, 4 and 
5. it is clear that in a suit brought upon a 
mortgage the amount due is oaloulared only 
up till the due da'e fixed in rhe preliminary 
decree, and in the Civil Pnoeiure Code there 

1B J 1 - 0 i. Pr0V,8,0n k y wb '°5 a suit for an amount 
which became due after the due date should 
not be realisable in a subsequent suit; nor is 
there any author.ty for this proposition 
•xoept the case of Kashi v. Bajrangi Prasad 
' This was a decision of a single Judge 
and it purports to be based on the decision 
of KmeyaA Shivarao Dig he v. DaUatraga 
Uopal (2). This deoision, however, is no 
authority for the decision in the Allahabad 
oase (I) for in that oaee the appellate deoree 
was dated the 2nd of September 189 > and 
by it the original deoree was amended by 
substituting Rs. 9,K0'*-9 9 for R„. 6.200 in 
the deoree and it was directed that six 


months* time was to run from this date, that 
is to say, the 2nd of September 1895. 
Nothing was said as to the profits from 1894 
to the date of payment of Rs. 9,309-9 9, 
and it was to recover those mesne profits 
that the suit was brought that is to say, the 
suit was brought to recover mesne profits for a 
period not only before the due date but before 
the date of the deoree. 

This is an altogether different oase from 
the present case, which is to recover rent for a 
period subsequent to the due date, and we 
have direct authority for the proposition, 
that such a suit can be brought, in Sakari' 
Datta v, Ainudiy (3). That was a suit for 
mesne profits for a period intervening bet¬ 
ween the da l e fixed for redemotion in the 
decree and the date of actntl delivery of ' 
possession, and it was held that the suit 
was maintainable. In this oase in the course 
of his judgment Mookerji, J., remarked: 

In our opinion there is no room for reasonable 
doubt that a suit for these mesne profits 
is maintainable. The test to be applied is 
whether the sum now claimed could have 
bean recovered by the mortgagor in the pre¬ 
vious suit for redemption.” As in that 
case so in the oase now before us the 
answer must obviously be in the negative. 

In the present oase according to the terms 
of the preliminary deoree no account could 
have been taken for the rent whioh might 
have accrued after the due date, that is the 
23 rd of March 1913, 

In ray opinion the enit is dearly main- 
tainablo. I wonld accordingly set aside the 
judgment and decree of the learned Subor¬ 
dinate Judge and would remand the appeal 
for re hearing on the merits. Costs will 
abide the result. 

This deoision will also govern Second 
Appeals Nos. 1393 and 1399 of 1918. 

Sultan Ahmed, J.—1 agree. 

Appeal remanded. 

(8) 0 Ind. Cas. 880j 12 0. L. J. 020: 14 0. W, N. 

1001 . 
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ALLAHABAD HIGH COURT. 

Civil Revision No. 72 of 1919. 

March 11, 19k0. 

Present: —Justice Sir P. C. Bacerji, Kt. 

HAR SAHAI MAL- Dependant- 
Appellant—Petitionee 
versus 

B. BIRJ LAL— Plaintiff—Respondent 
— Opposite Party. 

Civil Procedure Code (Act V oj 1908J, s. 115— 
Revision—Error of law, whether ground for revision 
— Legal Practitioners Act (XVIII of 1679,J, *. 28— 
Mukhtar, suit ly,Jor work done, maintainability of. 

A mere error of law by an Appellate Court does 
not afford to the defeated party a right to apply for 
revision under section 116 of the Civil Procedure 
Code. 

A suit by a Mukhtar to recover a sum of money 
on account of work done is maintainable and does 
not offend agamst the provisions of section 28 of 
the Legal Practitioners Act. 

Civil revision against the order of the 
Subordinate Judge, Moradabad, dated the 
14th February 1919. 

Mr. M. L. Sandal, for the Appellant. 

The Hon’ble Mr. Narayan Prasad Ashthana, 
for the Respondent. 

JUDGMENT.—This was a suit brought 
by a Mukhtar for servioes rendered by him 
to the defendant as a Mukhtar in a criminal 
ease which was pending against the defend* 
ant. He stated that his fee for attend¬ 
ance in the Court was Rs. 20 a day besides 
travelling expenses; that he bad received 
Rs. 40 and that a balanoe of Rs. 95 was due. 
The defendant disputed the claim mainly on 
the ground that it offended against the pro¬ 
visions of seotion 28 of the Legal Praotitioners 
Act. The Court of 6rst instanco over* 
zuled this objection and held that the suit 
was one for work done and made a deoree 
in the plaintiff’s favour for Rs. 50, whioh it 
held to be reasonable remuneration for the 
work done by the plaintiff for the defendant. 
This deoree has been affirmed by the lower 
Appellate Court. The present application 
is one for revision of the deoree of the lower 
Appellate Court, on the ground that that 
deoree is erroneous iDasmuoh as the learned 
Judge of that Court did not give effect to 
the provisions of seotion 28 of the Legal 
Praotitioners Aot. The application purports 
to have been made under seotion 115 of the 
Code of Civil ^rooedure. In my opinion 
the appli"' -- re not maintainable under 

that ■ec-etk.f There .waB no question of 
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jurisdiction and it cannot be said that th$ 
Court aoted illegally in the matter of its 
jurisdiction. That an appeal lay to the 
lower Appellate Court oan admit of no doubt 
and it oannot be disputed that it had juris* 
diotion to bear the appeal. If in deciding 
the appeal and in exercise of its jurisdiction 
it has committed an error of law, that would 
not afford to the defeated party a right to 
apply for revision under seotion 115. Fur* 
thermore, the decisions of the Courts below 
are in accordance with the view held by this 
Court in Baghunath Saran Singh v. Sri Bam 
(1). The suit was one for work done and 
has been rightly treated by the Court below 
as such. I dismiss the application with 
eosts. 

Application dismissed, 

(1) 28 A. 764; 8 A. L. J.679; A. W. N. (1906) 2£5» 
1 M. L. T. 242. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. $16 

of 1918. 

February 23, 1920. 

Present ;—Mr. Justice Das and 
Mr. Justioe Adami. 

RAM NARAIN LALL SHAW— Defendant 

—Appellant 
versus 

TOOKI SAO alias SRAM NARAIN— 
Plaintiff— Respondent. 

Fraud—Ex parte decree, suit to set aside, on ground 
of fraud—Nature of fraud— Proof—Perjury, whether 
ground for setting aside decree. 

An ex parte decree operates as res judicata, between 
the parties. It oan be set aside by a suit only if 
fraud was practised in relation to proceedings in 
Court by which the defendant in the original 
notion was prevented from placing his oase before 
the Court, [p. 163, coIb. 1 & 2.] 

That an ex parte deoree was obtained by perjured 
evidence is no ground, for setting it aside, [p. 188, 

0°L 1.1 

Appeal from a deoieion of the District Judge, 
Patna. 

Messrs. takhruddin and Harihar B, 
Singh, for the Appellant. 

Messrs. Suluant Sahai and Jal Oohind 
Prasad Singh, for the Respondent. 



INDIAN OASES. 


183 


Vel. LVIII] 

RAM NARAIN LAL 8HAW V. TOOKI IAO. 

JUDGMENT.—This appeal arises ont of 
a suit instituted by the respondent against 
the appellant to set aside an ex parte 
decree obtained by tho appellant against 
the respondent on 23rd June 1915 in money 
Suit No. 22 of 1915, That suit was for 
recovery of rent from May 1911 to 15th 
April 1914 at the rate of Rs. 8 a month. 
It is not suggested that there was any 
contrivance by the appellant by which the 
respondent was prevented from placing 
his case before the Court. As a matter 
of fact, the respondent entered appearance 
in the rent suit and filed his written 
statement. When the case was called on 
for hearing, he applied for adjournment, 
and when his application was refused he 
withdrew from the case, with the result 
that an ex parte decree was passed against 
him. The question at once arises whether 
the present suit is maintainable, having 
regard to the fact that the respondent 
was not prevented by aDy fraud on the 
part of the appellant from placing hie case 
before the Court. 

The learned Judge thought that he was 
at liberty to examine the evidence in the 
record for the purpose of deciding the issue 
whether the suit was maintainable. I am 
wholly unable to agree with this view. 
The previous judgment operated as res 
judicata between the parties and prevented 
the Court from trying the merits between 
the parties. Fraod is no doubt an extrinsic 
collateral act, which vitiates the most 
solemn proceedings of Courts of Justice; 
hut, in my view, fraud must first be establish¬ 
ed as a fraud in relation to the proceedings 
in Court before the record can be examined 
for the purpose of givingone Court the oppor¬ 
tunity to differ from another Court on a ques¬ 
tion of fact. 

Tn this case the only fraud complained 
of is that the appellant procured a deoree 
by putting forward perjured evidence in 
hie favour. If the view of the learned 
Judge be correct, then there is nothing 
to prevent the appellant from instituting 
another suit to set aside the present deoree 
on the ground that it has been procured 
by perjured evidence. As Lord Justice 
James enquired very pertinently in Flower 
v. Lloyd (I), ‘Where is litigation to end 


if a judgment obtained in an action fought 
out adversely between two litigants sui 
luris and at arm’s length could be set 
aside by a fresh aotion on the ground that 
perjury had been committed in the first 

a< ? t,0D .” 1 d o not at all agree with the 

view that the test is whether the original 
suit was a false suit [ Kedur Nath Das v. 
Remanta Kumari Dasi (2)] The test, in my 
view, is whether there was a fraud prac 
tised in relation to the proceedings in Court 
by which the defendant in the original 
aotion was prevented from placing his case 
before the Court. Until this is found the 
Court, in my judgment, has not arrived 
at the stage when it can investigate the ques- 

tion whether the original suit was a false suit 
or not. 

It has been said that Flower v. Lloyd 
(l) has been expressly dissented from in 
England, and that Abouloff v. Oppenheimer 
(3) and Vadala v. Lawes (4) are the last 
words on the subject. The last two oases 
are oases where the judgments impeached 
were foreign judgments, and it is well 
established that foreign judgments stand 
on a footing of their own. At one time 
great doubts existed whether a judgment 
recovered in a foreign Court was conclusive 
between the parties or whether the matter 
could be opened and agitated in England. 
The principle on which English Courts give 
effect to foreign judgments has been debated 
in many oases. That principle was stated 
to be, not, as is sometimes loosely said, 
international comity, but “that the judgment 
of a Court of competent jurisdiction over 
the defendant imposes a duty or obligation 
on the defendant to pay the sum for which 
judgment is given, whioh the Courts in this 
country are bound to enforoe; and consequently, 
that anything which negatives that duty 

or forms a legal exouse for not performing 

it, is a defence to the aotion” on the 
foreign judgment: Schuby v. Westenbolz (5). 

A foreign judgment is, therefore, “no more 
than evidence of a debt;” 8 ee Haivksford 








(3) (1884) 10 Q B. D. 295; 52 L. J. Q. B. ]• 47 L 
T. 326; 31 VV. B. 57. * ' 

694^ ^ 63 L. T, 128; 38 W. It. 

,5) (1871) 6 Q. B. 155; '40 L. J. Q. B. 73 24 L T 
9J; 19 W, ft 587. ’ 4 * 


(1) (1878) 10 Oh. D, 327j 39 L. T. 013; 37 W. R. 493. 
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v. Qiffard (6) and it is obvious that a 
very large ohoioe ie left to the defendant 
to oballenge each a judgment. In India, 
under the Civil Procedure Code, a foreign 
judgment oan ho impeached, not only on the 
ground of fraud, hut on various other ground?, 
one of whioh ia that the proceedings in which 
the judgment was obtained are opposed 
to natural justice. In my view, it is 
unsafe to refer to foreign judgments, which 
stand on a footing of the'r own, in a oase 
suoh as this where the judgment operates 
as T(S judicata between the parties. I am 
not prepared to admit that flower y. 

Lloyd (l) has been definitely overruled in 
England Baker v. Wadsworth (7) suggests 
that its authority still exists. So far as 
our Courts in India are concerned, we have, 
with one or two exceptions, been always 
guided by the remarks of Lord Justice 
James in that case, and I intend to follow 
them in this oase. 

There being no allegation that there was 
a fraud on the part of the appellant in 
relation to the proceedings in Court or 
that the respondent was prevented by the 
fraud of the appellant from placing his 
case before the Court, the plaint, in my 
view, did not disclose a cause of action. 

That being my opinion, I must allow this 
appeal and dismiss the suit with costs 
throughout. 


Appeal allowed. 

■ (0) (1887? 12 App. Cas. 122 at p. 126; 66 L. J. P. C. 
10; 66 L. T. 82. 

. (7) (1893) 67 L. J. Q B. 301. 


BOMBAY HIGH COURT. 

Second Civil - ppb>l No 468 of i919. 

Maioh 9, 19-0. 

Present: —Mr. Juetioe Sbah and 
Mr. Justice Hayward. 

K. R. CHITGUPPI & Co.— Plaintiffs 
. —Appbll.nis 
ter sum 

VINAYKA^HINATH RHADILKAR— 

Defendant—Rbsposdent. 

Contract Act (IX of 1872J, «. 193- Contract of sub. 


agency -Surety-Variation in contract-Surety, whe- 
liter absolved from liability• 

Under a contract entered into between the plaint, 
iff firm and defendant Vo I the latter wag appoint- 
cd their sub-agent for the sale of certain goods on 
commission on the price of the goods sold. He was 
in addition to get all his office expenses. Defendant 
No. 2 undertook to indemnify the firm against all 
losses, damages and expenses whatsoever they might 
suffer by reason or in consequence of any default 
on the part of the sub agent he “expressly waived 
all or any of the rights as surety which may at 
any time be inconsistent herewith and which he 
might be otherwise entitled to claim and enforce 
and agreed that “the guarantee shall not be revocable 
by him at any time, but shall continue during the 
employment of the sub-agent." Subsequently, with- 
out the knowledge or consent of defendant No. I 
the terms of the sub-agency were varied, the varia¬ 
tion being that the sub-agent would receive com- 
mission at a higher rate inclusive of all office 
expenses. The question was whether the variation 
had the effect of discharging the surety from all 

subsequent liability: . . 

Held, that the variation amounted to a variation 
of the terms of tho original contract, and, as it was 
made without tho knowledge or consent of defend- 
ant No. 2, under eoction 133 of the Contract Act 
tho variation involved the result of absolving him 
from liability as surety in respect of transactions 
subsequent to the variation, [p. 185, col. p. loo, 
cols. 1 & 2.] # . - 

Seoond appeal from the decision of the 

District Jodge, Dharwar, io Appeal No. 1C5 
of 1918, confirming the decree passed by the 
Subordinate Judge at Hnbli, in Civil Suit 
No. 435 of 1916. 


Mr. R A. Jahagirdar t for the Appellants, 

Mr D R. Patwardhan. for the Rsepondenfc. 

JUDGMENT. 

Shah, J.—The plaintiffs in this cape sued 
defendant No. 1, the principal debtor, on 
the oontraot of sub agency, for the price 
of goods supplied to him and for accounts, 
aDd defendant No. 2 upon his contract of in¬ 
demnity and guarantee. _ ... 

The defence of defendant No. 2 with 

whioh we are concerned m this appeal 
was that in oonseqaenoe of a subsequent 
variation in the oontraot between the plaintiffs 
and defendant No. 1 be was absolved from 
all liability in re«peot of the oontraot sub¬ 
sequent to the variation. 

The lower Courts have disallowed the 
plain*iff*’ olaim as against defendant No. 2 
and in the present appeal, which is against 
defendant No. 2, the question is whether 
the lower Appellate Court ie right in its 
conclusion as to the liability of defendant 
No. 2. The oontraot in question betweeq 
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the plaintiffs and defendant No. 1 was 
entered into on the 1st of October 1909. 
Broadly speaking, the oontrast was for the 
sale -of oertain goods by the snb agent in 
the District of Poona on commission at 
the rate of 1 i per cent, oo the price of the 
goods sold, and in addition the snb agent 
was to get all the office expensfs. On the 
same day defendant No. 2 wrote a letter 
to the plaintiffs in which the terms of the 
oontraot of indemnity and guarantee were 
set forth. He undertook to indemnify the 
firm againBt all losses, damages end expenses 
whatsoever the plaintiffs might suffer by 
reason or in consequence of any default on 
the part of the sub agent, it was also 
agreed that the plaintiffs were at liberty, at 
any time or times at their absolute disore 
tion and without giving him any notice, to 
refuse further credit or supply of goods to 
the sub-agent and to grant to the sub agent 
any time or other iodulgdDoe and to com¬ 
pound with him or to show him any for- 
bearanoe in respect of any failure or neglect 
on his part to perform his services and 
duties to their firm or to aaoount for the 
moneys, goods and property of their firm, 
and to treat the defendant No. 2, in all 
respects as though he and the sub-agent 
were jointly liable with him as a debtor to 
the plaintiffs. It was further agreed that 
no ohange whatever in the constitution of 
the plaintiffs’ firm or in the constitution of 
the firm of the sub-agent should affeot, 
impair, curtail, diminish or discharge hie 
liability. Defendant No. 2 "expressly 
waived all or any of the rights as surety 
(legal, equitable, statutory or otherwise) 
which may at aDy time be inconsistent 
herewith and which he might be otherwise 
entitled to claim and enforce.” Lastly he 
agreed that “ the guarantee shall not be 
revocable by him at any time, but shall 
oontinne during the employment of the sub¬ 
agent.” Subsequently the terms of the sub- 
agency were varied in June 1910 without the 
knowledge or consent of the defendant No. 2. 
The variation was that the sub agent was to 
reoeive commission at the rate of 22 per 
cent, inclusive cf all office expenses. 

The question is whether the variation has 
the effect of discharging the surety from all 
subsequent liability. It depends upon the 
construction of the letter. It seems to me 
tbfit fcbpre is no express provision in the letter 


that the surety will not be entitled toolaimtbe 
benefit of the legal consequences of any varia¬ 
tion in the terms of the contract of sub- 
agenoy. It is argued that defendant No. 2 
consented to the variation in anticipation 
without knowing the nature of the variation. 
It seems to me that it would not be such 
consent to the variation as is contemplated 
by section 133. It has been urged on behalf 
of the plaintiffs that as seotion 133 enables the 
surety to consent to the variation, there 
is nothing wroug or objectionable in the 
surety giving such consent in anticipation. 
In the present oase it is an admitted faot 
that there was a variation of one of the 
principal terms in the oontraot on the 
1st of June 1910. The variation was that 
insiead of 1\ per cent, commission on the 
price of the goods sold and the office 
expenses the sub agent was to get a 
commission of 22 per cent, inclusive of all 
office expenees. It is urged that this 
really is not a variation. But I feel quite 
dear that it is a variation in the terms 
of the original contract and certainly not 
an insignificant variation ly any means. 
As to whether this variation would be 
beneficial to the surety or not is a question 
with which we are not concerned. Under 
eeotion 133 of the Indian Contract Act 
the variation involves the result that the 
surety is discharged as to transactions 
subsequent to the variation. I do Dot 
think that the general danse in the 
letter of indemnity under whioh he waived 
all rights under the Statutes can be read 
a« implying any coneent to the variation 
within the meaning of seotion 133 or as 
entitling the plaintiffs to enforce the liability 
against the surety even though, according to 
law, he is discharged from suoh liability. 
The discharge from liability is an incident of 
the variation, and I do not see how any sueb 
general agreement oould be interpreted as 
amounting to that speoi6o consent to the 
variation contemplated by seotion 133, Suoh 
a consent necessarily implies that the surety 
has knowledge of the nature of the variation. 
It is not suggested in the present oase that the 
de f endaot No. 2 had any suoh knowledge or 
that he consented to the variation. I do not say 
that a surety can never anticipate the nature 
of a future variation and give his consent 
in anticipation of suoh variation. Bpt it 
seems to me that in the present case there 
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is neither a general nor a epeoifio consent to 
the variation in the terms of the sub agenoy, 
I am therefore, of opinion that the lower 
Appellate Court was right in holding t^at in 
virtue of the provisions of section 133 the 
defendant No. 2 was absolved from liability. 

It is urged, however, that the defendant 
No. 2 would still be liable in respect of the 
transactions prior to the date of the variation. 
No point as to the short period between the 
1st October and the 1st of June, when the 
variation was effcoted, was made in the lower 
Appellate Court. The substantial period with 
which we are aonoerned in this suit is the 
period subsequent to the variation; and in 
respect of the liability of the defendant No. 1 
for the goods supplied in that period the 
defendant No. 2 is not responsible a9 a surety. 
It is not neaessary to remand the case now 
for a finding as to whether there is any 
liability of defendant No. 2 in respect of the 
goods supplied from the 1st of October 1909 
to the 1st of June 1910, having regard to the 
Btate of the accounts between the plaintiffs 
and the defendant No. 1. If there was any 
substance in this contention, I feel sure that 
it would have been raised in the lower 
Appellate Court at the proper time. But the 
omission to raise that point indicates in my 
opinion that there is no substance in it; and 
no attempt is made to show that any appre- 
(liable part of the liability of defendant No. 1 
determined by the trial Court relates to 
transactions prior to the variation. It is not 
necessary now to prolong this litigation by 
remand on snob a point, as was not made in 
the lower Appellate Court, and as is not shown 
to be substantial. 

I would, therefore, dismiss the appeal and 
confirm the decree of the lower Appellate 
Court with oosts. 

Hat ward, J.—I oonour. A contract of con¬ 
tinuing guarantee was, in my opinion, dearly 
constituted by the letter between the parties. 
A commission of 7^ per cent, and a payment 
of office expenses was one of the conditions of 
the contract with the principal, and a com 
mission of 22 per cent, without payment of 
oToe expenses was the condition subsequent¬ 
ly introduced. The Courts do not consider 
how far modification is material, but leave 
it for the surety to judge the importance of 
any variation. If hi9 consent is not obtained 
to tuoh modification as thip, wbioh is obvious¬ 
ly a variation, he is discharged from his 


suretyship by section 133 of the Indian 
Contract Act. But it has been argued that 
there is a saving provision to the effect that 
"notbiog herein contained shall affect...any 
inoident of any contract not inconsistent with 
the provisions of this Ao»” in section 1 of the 
Contract Act and that it has been provided 
in the letter that any rights of a surety 
inconsistent therewith should be waived and 
that full liberty has been given by the letter 
to introduce variations notwithstanding 
section 133 of the Indian Contraot Act. It 
seems to me impossible to hold that these 
provisions of the letter were not in express 
terms inconsistent with the provisions of the 
Contraot Act. Wherever it has been intended 
that independent provisions should be per- 
mitted, it has always been expressly provided 
for such provisions by the introduction of the 
phrase 'in the absence of any oontraot to 
the contrary,' wbioh occur in seotibn 146 
and a number of other sections of the Con¬ 
traot Act. 

I oonour, therefore, that this appeal ought 
to be dismissed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

St osd Civil Appeal No. 1403 and 1404 of 

1918. 

June 22, 1920. 

Present: —Mr. Justice Jwala Prasad and 

Mr. Justioe Adami. 

In No. 1403 of 1918 

Raja Sri Sri UDHAB CHANDRA SINGH— 

Plaintiff—Appellant 
versus 

NARAIN MANJHI and another— 
Defendants -Respondents 
Ik No. 1404 of 1918 

Baja Sri Sri UDHAB CHANDRA SINGH 

_ Plaintiff —A ppbllaht 

versus 

CHHATHU MANJHI and others— 
Dependants— Rbsponlents. 

Transfer of Property Act (IV of 1882J, s. 108 — 
Landlord and tenant—Possession not delivered to 
tenant—Rent, suit for, whether maintainable—Joint 
tenancy—Apportionment of rent—Co-sharer tenants, 
whether necessary parties. 
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It ia a well-recognised principle that governs the 
relationship between landlords and tenants that 
the delivery of possession by tho lessor is a condition 
necessary for the maintenance of an aotion for rent. 
That principle applies to all kinds of leases, agri¬ 
cultural and non-agricultnral. [p. 188, ool. 

A landlord is not entitled, in a suit to which all 
the co-sharer tenants of a joint holding are not 
parties, to apportion the rent among the several 
joint tenants, [p. 189, col. 1-3 

Appeals from a deoision of the Judicial 
Commissioner, Manbhum, dated the 22nd 

May 1918. , „ 

Messrs. S. M. Mullick and Baikuntha Nath 

Mitra , for the Appellant. 

Mr. 8. N. Falit , for the Respondents. 

JUDGMENT. 

JwaLA Prasad, J.—These two appeals 
arise out of a deoision of the Judioial Com¬ 
missioner of Manbhum, dated the 22nd May 
1918. disagreeing with that of the Deputy 
Colleotor, dated the 27th September 1917, 
and dismissing two suits of the plaintiff (Nos. 
951 and 949) for rent in respeot of two 
villages Dimu and Rigid respeotively. The 
euits were tried together and were disposed 
of by one judgment of the Deputy Colleotor 
and also by one judgment of the Judioial 
Commissioner. They have been heard toge 
ther by us and it will be sufficient to give 
one judgment with regard to both of them. 

The faots are similar. 

The plaintiff is the landlord of the villages. 

He instituted two suits against the defendants 
and their oo-sharers for ejeotment from the 
villages on the ground that they were only 
ijaradars in the said villages. These suits 
were numbered 29 and oO of 1913. They 
were contested by all the defendants and 
ultimately terminated in a compromise 
decree. The present defendants were only 
parties to that compromise and the oo-sharers 
who are not before us did not join in that 
compromise and the plaintiff withdrew his 

•laim against them. , 

By the terms of the compromise embodied 

in the decree of the Court, the present 
defendants were deslared to be permanent 
ijaradara of the entire villages and entitled to 
hold possession thereof on payment of 


eDhanoed rents. . , . , . 

The co sharers of the present defendants 

thereafter instituted fcuits Nos. 101 and 111 

of 1914 in the Court of the Subordinate 

Judge of Purulia for a declaration of 

their permanent mukarran right in both 

the Tillages, alleging that they were not 


' OA:< (Kashmir) 

bound by the said rafanama entered into 
between the present plaintiff and the present 

defendants in Suits N 09 . 29 and 30 of 1913 

and that on the strength of the said 
rafanama the present defendants interfered 
with their possession. They also sought a 
declaration that the rents before the said 
solenama were permanent and that they 
were not liable to pay the enhanced jamas 
agreed to by the present defendants. 

These suits were decreed and it was declar¬ 
ed that the plaintiffs in those suits and the 
present defendants were oo-sharers in the 
mukarrari interest in the villages and that 
the rents were fixed and permanent and 
that they were not liable to pay the enhanced 
rentals agreed to by the present defendants. 

The'plaintiff in the present suits commenced 
an aotion for recovery of rent entered into 
in the compromise against the present defend¬ 
ants. Their oo-sharers were not made parties. 
The defendants pleaded that the compromise 
was obtained by the plaintiff on acoounl of 
collusion and fraud and that they were not 
bound by the same and that they were not 
liable to pay the enhanced rents entered 
therein. These euits were dismissed by the 
trial Court, whose deoision was upheld by 
the Judioial Commissioner of Manbhum. 

The plaintiff then came in second appeal 
to this Court. It was conceded in the oourse 
of arguments on behalf of the plaintiff that 
the decisions of the Courts below dismissing 
the suit oonld not be disturbed, that the 
only oourse open to him was to apply for 
withdrawing the suit with liberty to briog a 
fresh aotion. 

One of the suggestions made for this prayer 
before the learned Judges, who heard the 
said appeal, was that the defendants having 
been in possession of part of the property 
comprised within the mukarrari grant, the 
plaintiff should have been given a decree for 
rent at least in respeot of the lands in posses¬ 
sion of the preeent defendants. Mr. Justice 
Atkinson, who decided that appeal, observed 
that there we»e various matters plaoed before 
him for consideration wh'oh were neither 
raised nor discussed in the Courts below 
and, therefore, id the interest of justice it 
was necessary to allow the plaintiff to with¬ 
draw the case and to institute a fresh aotion, 
for raising proper issues and placing all the 
matters before tho Court for proper adjudi¬ 
cation in the ease. These two suits out. 
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of wbioh these appeals have arisen were, 
therefore, instituted afresh. 

Comparing, however, the plaints in these 
two suits with those of the previous ones, 
there appears to be no additional fast or 
circumstance state! in the present plaint 0 , 
nor has any additional faot been brought 
out in the evidence on the reoord, The 
evidence on the record consists entirely of 
the decisions of the previous litigation be¬ 
tween the parties and the oo-sbarers already 
adverted to and of one witness on behalf 
of tie plaintiff and another on behalf of 
the defendants in each of the two oases. 
We have gone through the judgments of the 
Deputy Collector and the Judicial Commis¬ 
sioner in the previous cases. We do not find 
any fact now placed before os in this case 
which was not considered in those previous 
oases. 

The only contention raised before us is 
that the defendants are boand by the terms 
of the compromise, inasmuch as the 
Courts below have rejected their contention 
that it was obtained by fraud or compul¬ 
sion. No doubt, the defendants are bound 
by the terms of the said compromise decrees. 
These terms, as already stated, were that 
they would be in possession of the property 
as mukarraridars thereof and would pay a 
rental of Rs. 125. It was, however, finally 
decided in the previous litigation inter partes 
between the plaintiff, the defendants and 
their co-sharers that the defendants were 
never in possession of the entire properties 
as mukarraridars thereof and that their 
oo-sharers were all along in possession of 
their interest in the sime. The plaintiff's 
suit in wbioh the compromise deorees were 
obtained was for ejeotment, treating the 
defendants as trespassers on the land. 
The defendants, thinking that the plaintiff 
was entitled to confer a mukarrari right 
to the entire properties, entered into an 
agreement covenanting to pay the enhanced 
rents mentioned in the rafunama but if 
the plaintiff’s right to confer the entire 
mukarrari interest upon the present defend¬ 
ants was illusory, the whole oontraot of 
lease embodied in the said compromise 
deoree was the result of the mistaken 
notion of the rights of the plaintiff. The 
plaintiff in faot was not and oooid never 
have been able to g!,-a. possession to the 
defendants whioh as a lessor he wt boand 


to do. It is a well reoognised principle 
that governs the relationship between land¬ 
lords and tenants that the delivery of 
possession by the lessor is a condition 
necessary for the maintenance of an action 
for rent. It is not neoessary that there 
should have been an actual eviction or an 
interference on the part of the landlord,, 
as has been contended for by Mr. Mulliok. 
In the present o8S) the defendants never 
got into possession of the entire lt> annas 
of the properties as mo;tgigore. Therefore, 
no ques ion of eviction can arise. In the case - 
brought by the oo sharers of the defendants, 
it was held that the present defend ints 
attempted to obtain possession of the entire 
village on the strength of the compromise 
but they did not succeed and their attempt 
was held to be unjustifiable. The rights 
of the oo-sharers were deolared in the mukar¬ 
rari whioh they had previously held. The 
plaintiff ltsmr has not shown that he was 
able to give possession of the property but 
that the lessee defendants did not avail of 
that and wilfu ly neglected to taka possession.' » 
In the present case it has already been ' 
shown that the property was already in 
possession of 3rd parties, the co-sharers ' 
of the defendaDtp, acd it was impossible 
for the plaintiff to give possession to the 
present defendants, and until he was able 
to give possession of the properties be is 
Dot entitled to rent for the same, in lien 
of the use and occupation of the land by 
the lessee. The principle was laid down . 
in the cape of Hurish Ohunder Koondoo v. 
Mohinee Mohun Mitter (l), wbioh has einoe 
been affirmed in later decisions and ia the 
law up to the prefeat day, vide Bullan 
v. Lnlit Jha (2), Narainsatomy Naidu Qaru 
V, YtsrramaH Bam Krishnaya{S). The principle 
has been reoognised by the positive enact¬ 
ment in section 108 of the Transfe- of . 
Property Act. That principle applies to all 
kinds of leases, agrioultnral and non agri¬ 
cultural. The plaintiff is, therefore, Dot 
entitled to rent for the entire properties as . 
covenanted for in the compromise deorees. 
The decision in the case of Burhunuddi , 
Boieladar v. Mohun Ohunder Quha (4) relied 

(1) 9 W. R. 682. , 

(2) 3 B. L. B. (App > 119 

(3) 6Ind. Cas. 4?» { 7 M. L. T. 119; (1910) M. W, 

N. 221 and 280; 83 M. 499. 

(4) 8 0. L. R. 511, * .. w . 
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on by Mr. Malliok does not apply to the 
facts of the present case There one of 
the holders of an under-tenure had pur* 
ported to agree for himself and on behalf 
of the oo-shareis to pay the enhanced rent 
fixed and this ariaugement was acquiesced 
in by all the oo sharers. In the present 
ease far from aoquieeoeDoe in the arrange* 
ment made by the present defendants, the 
•o*Bharers expressly contended and succeeded 
ip obtaining a declaration that they were 
pot bound by' the said arrangement. The 
•ontention of Mr, Mulliok must, therefore, 
fail and the claim of the plaintiff for rent 
of the mukarrari tenure of the villages 
must be dismissed, and the Courts below 
were right in dismissing it. 

It has then been contended that the plaint¬ 
iff is entitled to proportionate rent, at 
least at the rate embodied in the compro¬ 
mise decree with respeot to the share held 
by the present defendants as mukarraridars 
in the village, and relianoe is placed upon 
the case of Ramlaran OhUter/ee v. Asmatullah 
Sheikh (5). In that oase, one of several 
joint tenants executed a kabuliyat in favour 
of the landlord for the entire tenure, and 
in a suit brought by the other tenants it 
was proved that the other tenants bad not 
acquiesced in the arrangement stated in 
the kabuliyat , and accordingly it was held 
tbafr they were not bound by the terms 
thereof. Subsequently upon an action brought 
by the tenant, who had exeouted the 
kabuliyat, for a declaration that he was 
bound only to pay rent proportionate to his 
share in the land, and not to pay the 
entire rental for the entire quantity of land, 
it was held that be was liable only to -1- 
annas share in the interest which he held 
in the bolding. The facts of that oase 
appear to agree in many respects with the 
facts of the present cage and tie principle 
governing that oase will probably apply to 
tbe present case. But the plaintiff is not 
antitied to apportion the rent among tbe 
several joint tenants thereof, inasmuch as 
be has not brought all tbe co-sharer ten¬ 
ants on the record and in their absence 
apportionment of tbe rent cannot take 
plaoe. In tbe second place, neither in 
Ibis ncr in the pravioas litigation 
anywhere has the sharj of the present 

w.s.m. 


defendants been stated. There has been no 
prayer also in the plaint olaiming propor¬ 
tionate share of the rent from the defend¬ 
ants. 

Mr. Malliok then prays that the case may 
be sent biok for further investigation into 
these matters and for their determination. 
That would be ohanging the character of the 
whole suit, and we are afraid it is not 
permissible under the law. We cannot, there- 
fore, accede to the request of Mr. Mulliok. 

The result is that the appeal is dismissed 
with oosts throughout. 

Adam i, J. —I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeals fkOm Appellate Hackees Noj. 144s 

and 1741 op 1918, 

June 2), 1920. 

Present :—Mr. Justice Teunon and 
Mr. Justioe Newbould. 

In No. 1448 op 191$ 

BANGA CHANDRA PAL— Plaintiff 

—Appellant • 


t ersus 

KA1LASH CHANDRA PAL and others— 

Respondents. 

In No. 1741 of 1918 
SY AM A CHARAN PAL and ctheri— 
Plaintiffs—Appellants 


versus 

KAILASH CHANDRA PAL — 
Defendant, and others—Respondents. 

Appeal, second —Pluintij) not given opportunity of 
meeting case-Failure to apply f or remand u V ' 
Appellate Couit Plaintiff, tvhethe, entitled to ask 
for remand in second appeal-Landlord and tenant— 
tenancy, nature ol, determination of—Residential 
tenancy—Improvements made by ,rJnt-^t nt 
varied foi long time — Inference. 


► 

Where in the Court of drat appeal a plaintiff 
knowa exactly the case he ha. to meeD, and conaidera 
that authcient opportunity haa not been given to 

■ ca f e V he « b ° U,d iD that Court apply 
fla ™ d ^ for a remand 


to the trial Court for the purpose oF detemTning 
that issue, and if hq omit, to do *o ho ia not entitb 


, . j . * . w no is not entitl- 

Wher^ ttPPeal t0 r UaVe tU, ‘ 8 d ° U0 - CP- 19 »- ool. 1.] ’ 

ia Si thaf Th g,n ofat f uanc / «s uukuown and it 
is found that tha original tenant and his successor 
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have been in occupation for over sixty years during 
which time the rent has not been railed and the 
tenancy has been treated by the landlords as herit¬ 
able, and it is a tenancy for residential purposes 
and substantial improvements to the homestead have 
been effeoted by the tenants by the formation of a 
valuable orchard of fruit trees, it is open to the Court 
to draw an inference that the tenancy is a perma. 
neut one. [p. 191, cols. 1 & 2 J 

Appeals against the decrees of the District 
Judge, Daooa, dated the 10th of April 1918, 
reversing that of the Registrar Mansif, 
Mnnshigange, dated the 30th March 1S17, 

FACTS appear from the judgment. 

Babu Dtoarkanath Ohakrabutty (with him 
Babu Kali Kinkar Chakrabuity), for the Ap¬ 
pellants,—The lower Appellate Court ought 
not to have raised an issue as to whether 
the tenanoy was permanent cr not, because 
that was nobody’s case. If the lower Ap¬ 
pellate Court thought that an additional 
issue was necessary, the proper procedure 
would have been to frame that issue and 
refer the same for trial by the Court of 
first instance. There is no justification 
whatever for the procedure by whioh the 
lower Appellate Court ohanged the issue of 
transferability into a question as to whether 
the tenanoy was permanent or not. Refers 
to I rosunno Ooomaree Debea v. Sheikh Button 
Bepary (l). 

Mr. B. Chakerbutty (with him Babu 
Satindranath Mukherjee ), for the Respond¬ 
ents.—I rely upon the findings of fact 
by both the Courts below. On those findings 
of fast it cannot be said that the Courts below 
committed any error of law in arriving at the 
oonolusion that the tenanoy was a permanent 
one. The oa6e in Mohoram Sheikh Ohaprasi v. 
Telamuddin Khan (2), relied upon by the lower 
Appellate Court, has been reoently followed 
in Shorothi Oharan Qhose v. Bhagloo 8ah (3) 
deoided by Mookerjee, A. C. J., and Fletcher, 
J., on 3rd May 1920. 

Babu Dtoarkanath Ohakrabutty replied. 

JUDGMENT.—These appeals arise out 
of two suits brought by the respective 
plaintiff each to recover 4-annas share in a 
certain homestead. It appears that the 
plaintiffs, the defendant and the plaintiff in 
a third suit in whioh no appeal has been 
preferred to this Court are four brothers 

10 (1) 3 O. 606, 1 0. L. B. 677, 1 Ind. Dee. ( N . 8 .) 

60^ 13 Ind * CaS * 3061 16 L ‘ J * 220; 16 °* 

(3) 67 lnd. Car 877, 32 0. L, J. 86. 


and hold the superior interest in the land 
in suit in four equal shares. The homestead 
in suit adjoins their partitioned homestead. 
It belonged originally to one Annoda Charan 
Sen and his tenancy right therein has been 
purchased by the defendant Kailash. Plaintiffs 
then brought these suits in order to recover 
joint possession with Kailash eaoh in 4 annas 
share. The suits succeeded in substance in 
the first Court. By the deorees of the first 
Court the plaintiffs were eaoh required to 
pay to the defendant a one fonrth share of 
the value of the homestead. In the Court 
of Srst appeal it has been held that the 
tenanoy of Annoda Oharan Sen is transfer¬ 
able and that the plaintiffs are, therefore, 
not entitled to take any share in the home¬ 
stead purchased by the defendant for him¬ 
self alone. That the homestead of Annoda 
Oharan Sen is transferable is based on 
the finding that his tenancy is, in fact, a 
permanent tenanoy. In the appeals before 
us it has been contended on behalf of the 
appellants that the learned Distriot Judge 
has, in faot, deoided the appeals on a oase 
not made out in the written statement and 
a oase on which no issue was framed in 
the Court of first instanoe. It is quite true 
that in the written statement it was not 
distinctly alleged that the tenancy of Annoda 
Charan Sen was a permanent tenancy, bat 
there was throughout a dear allegation that 
the tenanoy right described in the written 
statement as projai right was transferable* 
The issue framed in the first Court took 
this form: “ Had Annoda Sen the former 
tenant, a Don-transferable right in the land 
in suit?” This issue is perhaps not very 
happily framed and perhaps it would haw 
been more oorreot had the is6ne run 
whether Annoda Sen, the former tenant, 
had a transferable right in the land in suit?” 
It is quite clear from the judgment or the 
first Court that the plaintiffs were in no 
way misled by the manner in whioh the 
issue was framed. In the conveyance by 
which Annoda transferred his homestead to 
the defendant, the homestead or the land in 
question is described as one with ordinary 
korsa taiyati right of ooonpanoy. This 
description appears to have been framed 
with a view to the provisions of section 182 
of the Bengal Tenancy Aot, and the eon* 
tention of the appellants before us then is 
that in trying the issue that had been 
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framed the defendant should have been 
eoufined to the question whether this oooupanoy 
holding was transferable by local oustom or 
qsage. Bat it is olear from the evidenoe 
that was given in the suits that the des- 
oription given in the oonveyanae was a 
misdesoription. Annoda Charan Sen, the 
vendor, wae not, in faot, a raiyat. He was 
a Kabiraj and service holder. The land 
sold is exclusively homestead, and on the evi¬ 
denoe that was given, the Judges in both 
the Courts below having this oonveyanoe 
before them have properly oome to the 
eonolusion that this holding or homestad is 
not governed by the provisions of the Bengal 
Tenancy Act but by the law which was in 
foroe with respeot to homesteads before the 
enactment of the Transfer of Property Act. 
On the evidenoe that was given the Court 
of first instance found that Annoda’s tenancy 
was created more than sixty years before 
suit and that it was created for residential 
purposes. It is also found that it was in¬ 
herited by Annoda Charan Sen from bis father. 
The judgment further shows that in the Court 
of first inBtanoe the defendant urged the very 
question upon whioh the case has been decided 
in the Court of first appeal. In^tbe Munsif’s 
judgment we find this passage: The learned 

Pleader for the defendant urges that the 
tenanoy should be held as transferable con¬ 
sidering the faot that it was inherited by 
Annoda Sen from his father.” Thus when 
the matter went up to the Court of first appeal 
the plaintiffs knew exaotly what case they 
had to meet, and if they thought that they 
had Dot had a sufficient opportunity of 
meeting that case they should in that Court 
have applied for the framing of a distinct 
issue on the question whether the tenanoy in 
question was, in faot, a permanent tenancy 
and for a remand to the Court of first instance 
for tne purpose of determining that issue. 
They did not, in faot, make any such ap 
plication, and as they did not do so in the 
Court of first appeal, we are of opinion that 
it is now too late for them to ask this 
Court to direot the framing of an issue and 
a remand for the purpose of enabling the 
parties to adduce farther evideuoe on an 
issue thus framed. The faote, as found by 
the Court of first papeal, are that the origin 
of this tenanoy is unknown, that the original 
Itpaut and his successor have been in 
puupation for over sixty years, that during 


those sixty years the rent did not vary, that 
the tenanoy was treated by the landlords as 
heritable and that it was a tenanoy for resi¬ 
dential purposes. The learned District Judge 
further finds that substantial improvements 
to the homestead were effeoted by the tenants 
by the formation of a valuable orchard of 
fruit trees. On these findings of fact, he 
eornes to the conclusion that the tenanoy is 
permanent and, therefore, transferable, and 
in support of this view he refers to the oaBe 
of Mohcram Sheikh Ghaprasi v, Telamuidin 
Khan (2). On his findings of faot, it was 
clearly open to him to draw the inference 
that this tenanoy was a permanent tenanoy 
and we oannot say, from the faots found, 
that be has, as a matter of fact, oome to a 
wrong inference in point of law. For these 
reasons, these appeals must be dismissed 
with costs. 

Appeals dismissed. 


PATNA HIGH COURT. 

Civil EUvision No 74 op 1920. 

July 20, 1920. 

Tresent-. —Mr. Justice Adami. 

Raja SHEORAJNANDAN SINGH 

BABADCR-— PxTIJ 10NER 
versus 

Raj Kumar G1R1JANAND SINGH— 
Opposite Pasty. 

Civil Procedure Code ( Act V of 1908,1, 0 . IX, r. 9 
O. XLVII, r. Dismissal of suit jor default—Remedy 
of plaintiff — Restoration, application for — Review, 
application for, whether entertainable. 

Where a suit has been dismissed for default, the 
only course open to the plaintiff is to make an 
application for restoration under Order IX, rule 9 
of the Civil Procedure Code 8uch an application must 
be made within 30 days from the order of dismissal, 
and this rule of limitation cannot bo evaded by 
making an application for review under rule 1 of 
Order XLVII. [p. 192, col. 2.] 

Revision from a decision of the Munsif, 
Motihari (Cbamparao), 

Mr. Harnarayan Prasad , for the Peti¬ 
tioner. 

Mr. Ganesh Dutt Singh, for the Opposite 
Party. 

JUDGMENT,—This is an application in 
revision to set aside an order of the Muneil 
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of Motihari allowing the restoration of a 
suit, whiah hed been dismifssd for default 
under rale 1 of Order XVLII of the 
Code of Civil Procedure. The petitioner 
appealed against this order to the District 
Judge, bnt the Distriot Judge decided that 
no appeal lay to him and dismissed the 
appeal. 

The faots are that the opposite party 
instituted a suit against the petitioner 
for the reaovery of possession of certain 
land. A Commissioner was appointed to 
make enquiries and submitted his report 
on the 10th December 1J* 18. The hearing 
was fixed for the 14th December. On that 
date the plaintiffs, the opposite party, 
a^ked for time on the ground that one 
of their Pleaders was ill and they had 
not. had time to study the Commissioner’s 
report. They arked that another Commis- 
sioner should be appointed as the report 
submitted was incorrect. The Munsif reject 
ed the petition for time and celled upon 
the plaintiffs to produce their evidence. 
The Pleader who appeared for the plaintiffs 
stated that be had no instructions and 
then the Munsif dismissed the suit for 
default No steps were taken under 
Order IX, rale 9, for the restoration of the 
suit by the plaintiffs within c0 days, but 
some time afterwards, within 90 days the 
opposite party applied for review under 
Order XLYI I, rule 1. The ground given was 
that their Pleaders were ill and bad not had 
time to study the Commissioners report. 
Ab stated above, the learned Munsif allowed 
the application for review of judgment 
and restored the suit under Order XLVII, 
rule 1 finding that there were sufficient 
reasons. 

It is contended before me that the only 
oouree wbioh the opposite party oould take 
was to make an application under Order IX, 
rule 9, for the restoration of the suit aid 
this must be made within 30 dayp. No 
application having been made under that rule 
within 30 days, the Court had no jurisdiction 
to entertain an application under Order 
XLVII, rule 1. 

The learned Vakil for the petitioner relies 
on the case of Deodip Singh v . Gopal Singh 
U). J~ that oase this Court has decided 
that an application under rule 9 of 

(1) 88 Ind Cas. 53; l P. L. J. 647; 3 P. L. W, 66. : 


Order IX of the Cede of Civil Prooe¬ 
dare for restoration of a suit must be 
made within 30 days from the order of 
dismissal, and this rule of limitation cannot 
be evaded by making an aoplioation for 
review under rule 1 of Order XLVIL This 1 
being a ruling of this Court, I am bound 
by it. It was open to the opposite party 
to make an application under Order IX,' 
rule 9, which is the special provision in 1 
the Code for the restoration of suite which 1 
have been dismissed for default. Rule 1 
of Order XLVII is a more general rule and 
is intended to apply for review of jadg-' 
ment. It is argued by Mr. Oanesh Datt Singh 
that in accepting the application under 
rule 1 of Order XLVII the Munsif was not 
aoting without jurisdiction or exceeding his 1 
jurisdiction aod that whether the oause 
whfoh he found sufficient was really' 
Sufficient or not does not touch the question 
of jurisdiction. Following the ruling above- 
cited, however, I am bound to find that 
the Munsif had no jurisdiction to enter¬ 
tain the application under rale 1, Order 

XLVII. 

On these grounds the petition mast be - 
allowed, and the order of the Munsif 
restoring the suit as well as that of the 
Distriot Judge confirming that order must be 
set aside and the suit must remain dismissed 
for default. • » 

Hearing fee odo gold mohur. v 

o j 

Petition allowed. 

. • t 

j • ; . i 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sicjhd OiYiL Appeal No. 378*B of 1918. 

Maroh 17, 1920. 

Present: —Mr. Maonair, A. J. O. ; 
SAHEBRAO AMD OTHERS— DEFENDANTS 

Nos. 2 to 6— Appellants 
tersua 

JaI WANT RAO and, another—Plaintiff and 
D>f*ndant No 1— Respondents. , 

Evidence Act (l of 1 87'?J, s. 110 —Suit for possession 
under sale—Custom restraining transfer set up by' 
defendant-Burden of proof of custom, * v 
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Where in a suit for possession of a site in a village 
under a sale-deed oxeouted by a person who had 
been in possession of the site for a long time the 
defendant alleges that according to the custom of 
the village the vendor had no right to transfer tho 
site, the burden of proving the oxisteueo of such a 
oustom lies upon the defendant. 

Appeal against) the decree of the Addi¬ 
tional District Judge, Amracti, dated the 
6th November 1918, in Civil Appeal No. 87 of 
1918, 

Messrs. M. Gupta aod K. V . Deosher, for the 
Appellants. 

Dr. fl. 8, Qour and Messrs. HA. V. 
Joshi and K, K , Gandhe, for the Respond¬ 
ents. 

JUDGMENT.—The plaintiff sued for pos¬ 
session of a site in Monza Lakhanwadi. 
relying on a sale-deed dated 6th May 1902 
executed by Govind. The defendants plead¬ 
ed that their father had given the site to 
the mother of Govind in order that she 
might build a house theraon. It has been 
found, however, that they have failed to 
prove this. Govinda then has been in 
possession of the site for admittedly 30 or 35 
years and the origin of his possession is not 
clearly proved. 

It seems dear then that section 110 
of the Evidence Act applies and that the 
harden of proving that Govinda was not 
the owner lay on the defendant. The de¬ 
fendant refers me to the rating in Narain v. 
Bohari (l). This ruling states that the whole 
of the abadi site belongs to the landlord, 
and prima facie every tenant or village 
servant dwelling thereon and growing orop 3 
ip the bari attached to his hoase is a 
licensee, protected in his ooaupation by the 
terms of the unjib-ul are. The note to sec¬ 
tion 203 of the Central Provinces Land 
Rsveone Act 11 of 1917 statss that an 
ordinary oustom has prevailed in agricul¬ 
tural villages ia these proviases, that 
agriculturists and agricultural artisans and 
labourers anl the Kotwar are entitle! to 
reasonable Inass sites fre3 of charge, bat 
have no right to transfer anything ba‘, the 
materials, except to their heirs or a person 
entitled to a honse-3ite free. UUasej 5 to 7 
of section 203 show fch at even in the Central 
Provinces it is net alwsyj the autom 
that the oemaat of the proprietor is ordi 
narily obtained to transfers made by pereoas 

' U) 3> lud. Cas. 3)7j 11 tf. L. R. 123. 

13 


other than agriculturist*, agricultural artisans, 
labourers and the Kotwar. It does not 
appear possible to deduce from the existing 
customs in the Central Provinces that an 
occupant of a house site in Berar has no 
right of transfer. It seems clear that a 
person who oooupies a house-site and has 
powers to transfer his right of occupancy 
to any one he pleases may be described 
a9 a limited owner of that site. I do 
not think that it can be held that 
seotion 110 of the Evidence Act is appli- 
cable merely because it is shown that the 
palampatdar in Barar has certain rights 
over the whole village abadi. Govinda has 
been shown to have been in possession of 
the site for many years and the burden 
of proving that he has no transferable 
rights lies on the defendants. The defendants 
have failed to discharge this burden: they 
have not shown that in accordance with 
the oustom of the village Govinda could 
not transfer the site. The first two grounds 
of appeal, therefore, fail. It is unnecessary 
to deoide the third ground. The appeal 
fails and is dismissed. Costs on appellant. 

Appeal dismissed , 


PATNA HIGH COURT. 

ApPZiLEROM ApPZLLaTE DiC tBKS NOS. 

1310—42 OK 1918. 

August 13, 1920. 

Present:— Mr. Justioe Coutts and 
Mr. Justice Sultan Ahmad. 
bri RADntA KRISHNA J[ and otheri 

—Appellants 
versus 

SUKH NANDAN SINGH and oruziu 

-RsSPOSDEMrS. 

Linihrd awl tomtit—Estate pnrehued b-j landlord 
— Encumbrance, failure to avoid—Rent receipts granted 
by pat A'ari, whether bind landlord — Estoppel. 

Wlnrc a landlord who purchase an estatu at a 
revenue sale hid knowledge of an encumbrance 
winch he is entitled to avoid, but instead of avoid¬ 
ing it he allows his patwiri to colleci rent from 
the mok irraniar, he is bound by tho acts of his 
jxitwtri and must be presume i to have recognised 
tho mjk irruri, [p. 193, col. 2.J 



194, INDIAN 

RADHA KRISHNA JI V. 8UKH NANDAN SINGH. 

Appeals egairet tfce decision of the District 
Judpp, Dnrhh'rpa. 

FACTS appear from the followirg Order 
of Reference by Mr. Jnstioe Das, dated the 

18;h May 1920:— 

“This was a suit by the plaintiffs for a 
deolaration of tbeir title to, and for recovery 
of possession of, the properties in dispute. It 
appears that a certain estate to whioh the 
property in suit appertains was sold for 
non-payment of arrears of Government 
revenue and was purchased by the father 
of defendants third party. Thereafter 
the defendants third party conveyed 
the entire estate to the plaintiffs. The 
defendant No. 1 is in possession of the 
properties in dispute and olaims to have a 
Mukarrari interest therein, and he says that 
his interest cannot be avoided by the pur¬ 
chaser at the levenue sale; in otbpr words, 
he comes, aooordiDg to him, within the first 
exception of section 37 of Aot II of 
1859. 

The Courts below have concurrently 
found that be did not come within the 
first exception of that section and that 
consequently the purchaser was entitled to 
avoid the inoumbranoe. Bat the lower 
Appellate Court, taking a different view from 
the Court of first .instance, has come to the 
conclusion that though it was open to the 
purchaser to avoid the inoumbranoe, as a mat¬ 
ter of faot he recognized it and that conse¬ 
quently he bus made bis election once for 
all to treat the defendant as bis tenant. 
This is the finding of the lower Appellate 
Court. 

It appears that the lower Appellate Court 
based its decision on certain rent receipts 
granted by the Patwari of the original 
purchaser to defendant No. 1. The view 
of the learned Judge in the Court below is 
that in giving the receipts the Patwari was 
primafocie acting within his authority aid 
that aooordiDgly the rent receipts bound the 
landlord conclusively. 

The broad question is—Can a Patwari hy 
granting rent receipts bind the landlord ? The 
question was debated at considerable length in 
the oase of fendowan Jemadar v. Behaii Mohton 
(1). Ibe ltamed Judges in that oaseo&me 
to the co» "Ineion that no ii fl. xible rule 
of law ccnio be laid down as governing 
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all cases, but they did point out that 
in accordance with section 105 of . the 
Evideioe Aot the burd»n of proof was in 
the first instance npon the lar dlord to show 
the preoise scope of the authority he had 
conferred upon his agent, because that is a 
matter peculiarly within bis knowledge. 
Aoaording to the learned Jndg68 in that 
oase it is inonmbent upon the landlord to 
show the preoiee scope of the authority 
conferred by him upon his Patwari or 
Gnmasta and if the landlord gives no evidence 
as to the precise authority conferred by him 
upon his agent, the Court may in oertain 
circumstances reasonably draw the inference 
that the aot of the agent was within the 
scope of bis authority. In other words, 
according to the decision of the learned 
Judges in the aase just oited the question 
ultimately is a question of faot and must 
be deoided on the faots in each case. 

In this Court, however, there is dearly 
a conflict of decisions on this point. In 
the oase of Wyatt v. Sheo Oobind Sahu (2) 
the late Chief Justice of this Court 
seemed to have laid down as a 
matter of law that it is not within the 
soope of the authority of a rent oolleotoj? 
to ooDsent on behalf of bis master to tha 
transfer of an ooonpanoy holding. The 
learned Chief Justice oertainly repudiated 
the suggestion that it lay on the landlord 
to prove that the Patwari had not the 
authority to ooDsent to the transfer. This 
decision is dearly in conflict with the deoision 
of the Caloutta High Coart, bat, whatever 
my own view may be in tbe matter, I 
would be bound to follow tbe decision 
of the late Chief Justice of this Court, 
if there was no other deoision of this 
Court equally binding on me. In the oase 
of Srikishun Prasad Punjiar v. Musammat 
Jeoh.ai huer (3) the learned Judges 
seemed to have taken the view that the 
case of TTvott v. Sheo Qcb.nd Sahu t2) was 
deoided on the facts of that particular 
case. It will be useful to cite the following 
passage from the judgment of Mulliok, 
j ._“The learned Vakil for the appel¬ 

lant, however, relies upon the case of 
Bpfc# v. Sheo Qobind Sahu (2), in whioh 

(2) 86 Ind Cm 777* 1 P. L. J. 414: 8 P L. W. 88. 
(8j 46 ind. Cm. 294, v!9i8) Pat. 8iJ| 4 P. h. W* 
816 . 


(1) 10 Ind, Cas. io0j 16 0. W. N. 958, 
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there are observations to the effeot 
that if a Patwari gives a reoeipt recog¬ 
nising a division of a tenanoy, the onas 
of proof is upon the tenant, and not upon 
the landlord. That oase, however, was decid¬ 
ed in reference to its own facts, which 
showed that the Patwari concerned was not 
a person ordinarily entrusted with the 
duty of recognising divisions of holdings. 
In my opinion this ease does not oonfltot 
with the long line of decisions whioh have 
held that in regard to receipts given by 
Gomastbas the onns of showing that the 
Gomastha had no authority to recognise a 
distribution of rent or division of tenancies 
lies upon the landlord. In the case now 
before us this point as to the want of 
authority in the Gomastha Ramasis was 
never raised and as neither party has 
given evidence, the Courts below have rightly 
assumed that the Gomastha had authority 
to bind his principal,” According to the 
decision of Mulliok, J., then the onus is 
nndoubtelly on the landlord to show that 
the Gomastha had no authority to recognise 
a division of tenancies. I am unable to 
agree that the case of Wyitt v. Sheo Qobind 
Sahu (2) was decided in reference 
to its own facts; but I am in 
complete accord with the view of Mulliok, 
J., that the onus is in the first place upon 
the landlord to show the extent of authority 
ooDferred by him upon bis agent. 

Having regard to the eonfl ot of decisions 
on this point, a point whioh in one form 
or another is always arising in this Court, 
I am of opinion that the question should be 
authoritatively settled by a decision of a 
larger Bench. I have no authority to refer 
the matter for deoision to the Full Bench 
but I have power to send the oase to a 
Division Bench. I direct that this case be 
placed before a Division Bench.” 

Messrs. L. N. Sinha and Janak Eishor, for 
the Appellants. 

Messrs. 0. D. Sinha and Sambbii Saran, for 
the Respondents, 

JUDGMENT. 

Codttb, J.—These appeals arise out of a 
suit whioh was brought for a declaration of 
title to, and for reoovery of possession of, 
certain land, The land appertains to an estate 
whioh was sold for non payment of arrears of 
Government revenue and was purchased by 
the father of the defendants third party, 


Afterwards these defendants oonveyed the 
entire estate to the plaintiffs. The defendant 
No. 1 is in possession of the land and claimed 
Mokarrari interest, whioh he said could not 
be avoided by the purchaser at the revenue 
sale. In both the Courts below it was found 
that he did not come within the first 
exception of section 37, Act XI of 1859, but 
the lower Appellate Court found that be 
had been reoognieed by the landlord, who 
was, therefore, not entitled to avoid the 
encumbrance. The plaintiffs have appealed. 

The only question in the appeal is whether 
or not the Mokarrari has been recognized 
by the landlord. For recognition the 
Mokararridar relies on the fact that for 
many years after the revenue sale receipts 
were granted to him by the landlord’s 
Patwari. Now it has been held in this Court 
that grant of receipts by a Patwari does 
not amount to recognition of a transfer of a 
holding and it has been urged by the 
appellants that the same rule should apply 
to the present oase. In my opinion, 
however, there is a clear distinction between 
the two oases. In the oase of a transfer 
the landlord would know oothing about the 
matter and as was pointed out by the learned 
Chief Justice in the oase of Wyatt v. 
Seo Qobind Sahu (2), landlords would 
be in a very difficult position if it were 
held that Patwaris and other underlings 
should be presumed, till the oontrary is 
shown, to have the power to sign away 
their masters’ rights. In a oase like one 
before us the matter, however, is on an 
entirely different footing. In this case the 
landlord purchased at a revenue sale, he 
knew of the encumbrance and he knew that 
be was entitled to avoid it; instead of 
avoiding it, however, he allowed his Patwari 
to collect rent from the Mokarraridar. He 
must, therefore, under the circumstance, be 
bound by the acta of the Patwari. I agree, 
therefore, with the learned District Judge 
that in this oase tbe grant of reoeipts by the 
landlord’s Patwari amounts to recognition. 

I would accordingly dismiss these appeals 
with oosts, 

Sultan Ahmed, J.—I agree. 

Appeal dismined, 
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BALWANT SINGH V. NABAYAN, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 506 of 1918, 

Joly 28, 1P20. 

Present: — Mr. Hallifax, A. J. C. 
Thahur BALWANT SINGH and 
others—Plaintiffs— Appellants 

t€T8U8 

NARAYAN and others—Defendants— 

Respondents. 

Majority Act 'IX o* 1875,), 8. 3 —Guardians and 
Wards Act (l III of 1890,), s 52 —Guardian appointed 
under Act—Minor, release of, from guardianship, effect 
of - Minority, allegation of—Durden of proof. 


The fact that a minor ia released from the guar¬ 
dianship of a guardian appointed under the Guar- 
dians and Wards Act, has not tho effect of reducing 
the extension of his minority and he does not 
attain majority till he attains tho age of 21 years fn 
J 96, col. 2.] 

The burden of proving that a person at a particu¬ 
lar date was a minor, lies upon tho person making 
the allegation, [p. 197, col. J.] ° 

Appeal against the deoree of the Distriot 
Judge, Jubbalpur, in Civil Appeal No. 21 
of 1918, deoided on the 21st Jnly 1918, arising 
out of Civil Suit No. 3 of 1918, decided on 
the 30th April 1918, in the Court of the Ad- 
ditional Distriot Judge, NarsiDgpur. 

Dr. B. S. Gour , for the Appellants. 

Mr. Gupta, for the Respondents. 


JUDGMENT.—The defendant-respondent 

obtained possession on 15th Ootober 1917 ol 
an absolute oooupanoy holding in execution of 
a foreclosure deoree obtained on two morU 
gages, one exeouted on 4th August 1904 
(Exhibit P 2) and the other on 15th Jnl v 1910 
(Exhibit P-l). The plaintiffs are the succes¬ 
sors m-mterest of one Tejbal Singh, who was 
Malgnzir and Limbardar of the village in 
which the holding is situated at the time 
of the execution of both mortgages, and they 
have sued to eject the defendant as a 
trespasser on the ground that Tejbal Singh 
never consented to the transfer and that 
if he did consent to the mortgage of 1904 
he was a minor at the time. On both 
points the findings of both Courts are against 
them, and they now contest in second appaal 
only the finding that the burden of proof 
has been wrongly plaoed. Some reference 
was made in the petition of appeal here 
to the want of the Malgozir’s consent to 
the mortgage of 1910, but the matter was 
not mentioned io argument and it j 3 ^ard 
to see what bea-' g it oould possibly have 
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cn the oase. In the plaint the plaintiffs 
stated that the mortgage of 1904 was 
attested by Tejbal Singh, but that be was 
a minor at the time. The defendant, in 
his written statement, said merely that “he 
was not a minor at that time. ” In a 
later oral pleading he said : “ Tejbal 

Singh was 20 or 22 years old at the time 
at which he gave his oonsent to the mort* 
gage bond.” 

It has throughout been admitted 
that Tejbal Singh remained a minor till 
his 21st birth day, for the reason that bis 
mother was appointed guardian of his person 
and properly on 17th April 18y9, when he was 
under 18, by the Deputy Commissioner under 
the provisions of the Guardians 8nd Wards 
Aot (eee Exhibit P-6), the Deputy Com* 
missioner heiDg at that time the Judge of 
the Distriot Court as defined in section 4 
of the Guardians and Wards Aot. It is 
not stated whether Tejbal Singh was ever 
released from this guardianship or not, and 
it wou.’d teem probable that there never 
was aDy formal release. It seems clear, 
however, that a release from guardianship 
would not reduoethe extension of his minor¬ 
ity. This is clearly explained in Qordhandas 
v. Barivalubhdos (1), which followed Khiva* 
hish Alt v. Surju Pratai Singh (2) and 
Rudra Prokath Misser v. Bhola Nath Mu* 
k\er;ee (3) and distinguished Bir.mohun Lai 
v. Rudra Per hash Mitser (4). It is also 
sufficiently obvious from the words of section 
3 of the Indian Majority Aot of 1875 as 
amen led by section 52 of the Guardians 
and Wards Aot of 1890, 

3. All that the Additional District Jadge 
bad to say on the matter of Tejbal Singh’s 
age is this :— 

Exhibit P-f>, which is a certified copy of 
the statement of Tejbal’s mother, is relied 
□pon to prove the fact that Tejbal was 
below 21 years on the date of the execution 
of the mortgage-bond, but, at the time 
of registration of Exhibit D*2, Tejbal Singh 
himself gave out his age to be 22 years 
and the Court holds that it is not proved 
that Tejbal Singh was a minor on the 

(!) 21 B. 28 h CJUitty’a S. C. C. R. 514; 11 Iud. 
Deo. (n. b ) 191. 

(2) 3 A. 538; A. W. N. (1831) 30; 2. Iud. Dec, 

(n. b ) 308. 

(3) 12 0. 612; 6Ind. Dec. (n s.) 41G. 

(4) 17 0. Oil; 8 Ind. Deo. tN.a.) 1175. 
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date of the execution of the mortgage bond 
in suit. ” 


Exhibit P-6 in this extract is a mistake 
for Exhibit P-5, and aha Exhibit D 2 is 

% “‘* take for E 5h»bit P 2. This discussion 
ot the matter, as was pointed out in the 
ju gment in appeal, was inadequate and 
earele90. The learned Distriot Judge himself 
carefully examined the evidence and summed 
UD t his conclusions as follows 

The position is a peculiar one, for [ 
have no doubt that Tejbal Singh wag 
oomportmg himself as of full status when 
he was 19 years of age. The exotic 
provisions of the law that wards under the 
Act do not beoome major until they are 
is not known outside the Courts and 
liar Rooms, and is utterly ignored in pr&o- 
tiO 0 if the Coarts do not ohooee to give 
tronbh about it. I really believe that Tej- 
bal Singh was somewhere dangerously near 

the age limit when this dooument was 
attested by h 

,m .I think the fairest decision 

on the eviJenoe is to the effect that Tejbal 
Singh’s age ba3 not been proved. He was 
a growQ man at the time and, admittedly, the 

• _ v.llaga ; and under these 

circumstances, his consent must stand good 
in the abieoaa of piji'.iva proof ragirding 
his minority. ” 

J a theQ Parfeetly oloar that in 
bith Courts the burden of proving that 
Tejbal Singh was a minor in Augost 
1904 has been placed entirely on the 
plaintiffs. Both findings come to this, that 
at that time Tejbal Singh was between 20 
and 22 years of age and aoting io all 
matters as of full age, and as the plaintiffs 
have failed to prove that he was under 21 
it must be held that he was not. 1 oannot 
aocede to the contention of the learned 
Counsel for the appellants that in respect 
of an allegation of minority the burden 
of proof is to be placed otherwise than in 
respeot of any other allegation. In FtVu- 
pakthappa v. Shtdappa (5) it was held that 
the plaintiff who alleged that he was a 
minor at the time of certain proceedings 
in whioh he acted as of fall age must 
prove that allegation in order to euaoeed. 
In 0oilier v. Afr*. Baron (6) the burden 
of proving her own alleged minority in 
October 1091 was placed very heavily indeed 


<6> 26 B. 109, 8 Bom. L. R. 665. 
(8J 2 N. L. R. 84. 


on the shoulders of the plaintiff. She 
produced a certificate showing that she was 
baptised in Deosmber 1873 and that she 
was then said to have been born in October 
1873. It was held by Ismay, J. C., that 
this oertiSaate was not admissible in evidence 
to prove the statement made as to the 
date of the birth and could prove no more 
than that the plaintiff was baptised in 
December 1873, and as she had offered no 
evidence to show that she was le 99 than 
three years old at that time she had 

failed to discharge the burden that lay on 
her. 

Trevelyan’s Law relating to Minors 
says in Chapter XXIX : “ When the fact 
of the minority of a person (whether a 
party to the suit or not) is in issue in a 
suit, the harden of proving minority at 
the date in question generally falls upon 
the person alleging it. ” This is the general 
rq^fe stated in the Evidence Act and, as 
I have said, I can see no reason for re¬ 
garding an allegation of minority as an 
exception to it. The argument advanced 
by the learned Counsel for the appellants 
was that the defendant who rebel cn a 
deed must prove it valid in all respects 
in which its validity was challenged. The 
contention is so far not unsouod, but the 
answer to it is that the defendant has 
given prima fjcie proof that Tejbal Singh 
was of full age in 1904, by showing that 
he _ was somewhere about 21 and was 
acting for himself as of full age in this as 
wall as other matters. The burden of es¬ 
tablishing his minority then • shifted to 
the shoulders of the plaintiffs, and it is not 
oontendod that they have acqaitted them¬ 
selves of the task. The appsal is dismissed 
with oosts. 

Appeal dismissed. 
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DHOMDO VA8UDIO KANITKAR V. SECRETARY OF 

BOMBAY HIGH COURT. 

First Civil Appeal No. 16j op 1916. 
July 28,1919. 

Pretent :—Mr. Justice Shah and 
Mr. Justioe Hayward. 

DHONDO YASUDEO KANITKAR— 

PLAIMTIFP—A PPSLLANT 


versus 

The SECRETARY of STATE for 
INDIA— Defendant- Respondent. 

Bombay Land Revenue Code (Act V of 187PJ, s. 217, 
applicability of-Survey settlement, introduction of, 
into alienated village under Bombay Act I of <* b5— 
Inamdar, right of, to levy higher rates after expiry of 

settlement. 


STATE FOR INDIA, 

inamdar holds the village under a tanad 
granted under the Summary Settlement 
Aot (Bombay Aofc II of 1863? The plaintiff 
recovered from »895 to 1910 higher assess- 
ment than that allowed under the snrvery 
settlement which expired in 1888. The 
Commissioner objeoted to his doing so in 
11; 10, and henoe the suit to eBtablieh his right 
to charge higher assessment. 

It has been argued on behalf of the appel¬ 
lant that seotion 217 of the Bombay Land 
Revenue Code is not applicable as the survey 
settlement was introduced prior to the Land 
Revenue Code of 1879, and not under seotion 
216 of the Land Revenue Code or under any 


Where a survey settlement was introduced into 
an alienated village with the consent of the alienee 
under Bombay Act I'of 'f-6.% and the period of the 
settlement expired after the Bombay land Revenue 
Code of 1879 came into force, section 217 of that 
Code is applicable to tho village and an mamaar 
acts in derogation of the lawful rights of the holders 
of lands in his t'nam village in levying higher rates 
than those allowed under the settlement after the 
expiry of the period of the settlement, [p. 19V, col. 
J; p. kOO, col. l.] 

Appeal from the deeisiop of the District 
Judge, Kbandesb, in Suit No. 7 of 19.4. 

Mr. P. Y. Kane, for the Appellant. 

Mr. S. S. Patkar, Government Pleader, for 


other law after the passing of the Land 
Revenue Code. In effeot the contention is 
tl at the words “when a survey settlement 
has been introduced'* in the beginning of the 
seotion really mean “when a survey settlement 
shall be intiodnoed” and that seotion 217 has 
no application to the snrvey settlements intro¬ 
duced into alienated villages prior to the 
enactment of seotion 217. Taking however, 
the words of the seotion in their plain and 
natural sense, I am eatisBed that seotion 217 
applies Dot ODly when a settlement is intro¬ 
duced into an alienated village after the 


the Respondent. 

JUDGMENT. 

Shah, J. —The main point argued in this 
appeal is whether seotion 217 of the Bombay 
Land Revenue Code applies when a survey 
settlement is introdnoed into an alienated 
village with the oonsent of the alienee nnder 
Bombay Aot I cf 1865 and when the period 
of the settlement has expired after the Land 
Revenue Code of lb?9 oame into foroe. It 
is conceded that if thio point is decided 
against the appellant, the other points 
decided against him by the lower Court 
need not be gone into. We have, therefore, 
heard the Pleaders on this point only and as 
we have oome to the conclusion that section 
217 would apply to such a village, it has not 
been necessary to hear the appellant’s Pleader 
on the other points. 

The faots relating to this point are few 
and undisputed. The survey settlement was 
extended to the village in question on the 
application of the inamdar in the year 1870 
nnder Bombay Aot 1 of 1 b65, wh:eh was then 
in force. The period of this settlement 
expired in the year It88. In 1879, the 
Land Revenue Code oame into foroe. The 


md Revenue Code of 1879 oame into force 
;her under section 216 or under any law for 
e time being in foroe but also when a 
rvey settlement is introduced prior to it 
der the provisions of aDy law for the time 
ing in foroe, like the settlement in the 
scent case under Aot I of 1865. No 
thority is oited on either side touching 
is point: and in the absence cf aDy authority 
the contrary I think that the section 
oefc he held to apply, aa the words »«•»*»> 
survey settlement wbi.b we, introduced 
ior to 1879 and which expired long after the 
ind Revenue Code oame into foroe, as it 
ouId apply to a survey settlement mdrodu.ed 
ider seotion 216 after the Land Ravenna 
ode same into for.e. « is olear, therefore, 
i at in 1895 when the inamdar levmd higher 
.tea than thoea allowed under the settlement 
ith the permission of the Collector, he 
.ted in derogation of the lawful rights 

: the bolde.s of 1»^» “ h “ ,nam T ‘““ ge ' 
It ie uot contested, and it seem. to me 

tar, that in virtne of the provisions of section 

17. the holders of lends in an alienated 

iUega into whi.h a £ 
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occupants in an nnalienated village only 
the assessments fixed at the first survey settle¬ 
ment even after the expiry of the period of 
the settlement, so long as a revised survey 
settlement is not introduced. 

The terms of the sanad do not make any 
difference in the position of the inamdar. If 
eeotion 217 applies, I do not think that 
under clause 3 of the sanad the inamdar oan 
levy rates higher than those which are 
lawfully leviable from the holders of the 
lands subject to the provisions of aeotion 
217. All the lawful rights of the holders 
of lands are expressly saved by the clause. 
TLe plaintiff's contention, therefore, on this 
point must be disallowed. 

In holding that seotion 217 applies to 
this alienated village, I have not overlooked 
the view taken by Mr. Justioe Beaman in 
Pandu v. Ramchandra Qanesh (1) that the 
seotion does not apply to an alienated village 
where the grant is of the soil and not 
merely of the royal share of the revenue. 
That view, however, has not been aooepted 
in the oase of JDadoo v. Dinkar Vishnu 
(2), in which it has been held that 
an alienated village, whether the grant 
he of the soil or merely of the royal share 
of the revenue, would be within the soope 
of seotion 217. We are bound by this 
decision, and I agree with the view taken in 
that decision that the application of section 
217 to an alienated village is not dependent 
upon the grant being merely of the royal 
share of the revenue. 

The result is that the decree of the 
lowerCourt is affirmed and the appeal dismiss¬ 
ed with ooBts. 

Hat ward, J —The appellant is the inamdar 
of the village of B indan. The survey 
settlement wat introduced into his village 
under section 49 of the Survey Settlement 
Act I of 1865 in the year 1870. The period 
for which the settlement was guaranteed 
was eighteen years. This expired in the 
year 1687-88. There was a clause in his 
sanad which was issued to him under the 
Summary Settlement Act in 1879 which 
guaranteed all the rights and privileges of 
the minor inamdars, cal ivators or eub ten 
ante, after the expiration of the tU'vry 
Settlement. The xnomdurs nevertheless raided 

(11 43 Ind Caa.738, 42 B. 112 at p. 10, 20 Bom. 
Jj. B. 10. 

,(2).47 Ind. Oaa. 746, 43 B. 77, 20 Bom. L. B. 887. 


their assessment in the year 1895 and 
continued to levy the increased assessments 
up to the year 190^-10. Thin had been 
allowed with the approval of the Collector, 
but wa=i then decided to he illegal and was 
prohibited by the Commissioner whose order 
was confirmed in l-til by the Governor 
in Council. The appellant has contended 
that he was free to raise the assessment 
after the expiration of the period of the 
survey settlement, and that would, no doubt, 
be the case if all the rights and privileges 
of the minor inamdars, cultivators or sub¬ 
tenants ceased with the expiration of that 
period. It has been necessary, therefore, 
to consider what those rights and privileges 
were at the expiration of the period of the 
survey settlement under the law relating 
to land revenue It has not been disputed 
that the result would be the same whether 
the immdar was the alienee of the soil or 
merely alienee of the land revenue as decided 
in the oase of Dadoo v. Dinkar Vishnu (2). 

The rights and privileges of holders of 
land in unalienated villages would seem to 
be the same to all practical intents and 
purposes under the Survey Settlement Act 
I of 186) as under the later Act, the 
Bombay Land Revenue Code of 1879. Those 
rights and privileges have been disoussed 
at length in the oase of Secretary of 
Stzte for India v. Sadashio Aba i (3), 
and the sum and substance of the discus¬ 
sion was this that they were entitled lo 
continue in possession of their lands at the 
asseisment already settled pending sanction 
to a revision settlement being granted by 
the G)vernor in Council. If the holders of 
lands were bound by the same rules in 
the alienated village of Bondan, then they 
also would be entitled to hold their lands 
on the assessment under the old settlement 
pending sanction being granted to revised 
rates by the Governor in Council. No 
such sanction was obtained. On the 
contrary it was expressly repudiated in 
1911 by the Governor in Council. The 
qa^stion whether the holders of lands in 
thie alienated village nf Bondan have the 
rights and ^rvile^es of holders in unalie¬ 
nated villages would depend upon the 
oorr-at interpretation of t-enion 4-> of the 
Survey Settlement Aot [ <>f ic65 and the 

■ Z) 14 lad. Ca§. 431; 30 B. 2 JO at pp. 300, 301; 14 
Bom. L B. 77. 
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substituted seotion 217 of the Bombay 
Land Revenue Cede of 1879. It seems to 
me that they were entitled to rights and 
privileges similar to those of holders in 
unalieDated villages both under the proviso 
to section 49 of Bombay Aot I of 1865 
and under the provision of seotion 112 
read with the wid6 expressions used in 
seotion 217 of Bombay Aot V of 1879. 
The words U6ed in the opening olauee 
were: "When a survey settlement has 

been introduced...under the provisions of 
any law for the tim6 being in foroe into 
an alienated village.” Tho?e words would 
in their ordinary meaning include a survey 
settlement introduced previously under a 
previous law in foroe as well as a survey 
settlement introduced subsequently under 
a subsequent law for the time being in 
foroe. The words used in the following 
olauee were: "The holders of lands to 
which euoh settlement extends shall have 
the same rights in reepeot of the lands in 
their occupation as holders of lands in 
unalienated villages have under the pro* 
visions of this Aot.” The plain meaning 
of those words would be that they would 
from the time of the introduction of the 
Aot have the same rights and privileges 
as holders in unalienated villages under 
the Aot. That would inolude the right 
to bold their lands upon the assessments 
previously settled under the previous Act, 
which would be deemed to be in foroe by 
reason of the provisions of seotion 112 of 
the new Aot pending racotion to revised 
rates of settlement beirg granted by the 
Governor in Council under the new Aot. 
If that view be eorreot, then the levy of 
the increased assessments without such 
sanction was illegal and was rightly 
forbidden by the Commissioner and his 
order rightly oonBrmed by the Governor 
in Counoil. It should also be mentioned 
that were the other view held, it would 
only have effect up to the year 1914, 
because in that year a revision survey 
was formally sanctioned on the application 
of the inamdar to Government under 
Beotion 216, which would in &Dy case be 
governed by the provisions of section 217 
of the Bombay Land Revenue Code of 1679. 

It seems to me, therefore, that the 
appeal ought to be dismissed with oosts. 

Decree confirmed. 


PATNA HIGH COURT. 

Appeals from Aipallate Decrees Noa. 1147 

AND 1148 OF 1918. 

July 16, 1920.. 

Present Mr. Justice Das and 
Mr. Justice Adami, 

In No. 1147 of 19 8 

SURAJ MAL MARWARI and others — 

P LAIN! 1F P3- A PPE LLANTS « « 

versus 

The AGENT, BENGAL NAGPUR RAIL- 

WAY Co. AND ANOTHER — DeFCNDINTS 
—Respondents. 

In No. 1148 of 1918. 

BAIJU LAL MARWARI and others — 
Plaintiffs—Appellants 
versus 

BENGAL NAGPUR RAILWAY COM- 
PANY and others — Respondents. 

Railway Company—Duty to rc-weigh goods before 
delivery — Shortage, whether company bound to certify— 
Refusal to take delivery, whether justified. 

A Railway Company is not bound by law either 
to re-weigb goods or certify shortage at the time of 
delivery to the consignee. Therefore, the refusal of 
a Railway Company to re-weigh goods before deli¬ 
very does not justify a consignee in refusing to take 
delivery of the goods, [p. i02, col. 2; p. 203, col. J.] 

Appeals from a decision of the Subordinate 
Judge, Deoghur. 

Mr. K . Husriain for Mr. 8. K. Bhottacharji 
and Mr. B. Oh. De, for the Appellants. 

Messrs. 8. M. Mulltck, N. O. Sinha, 
8. N. Bose and Sisir Kumar Mitlra , for 
the Respondents. 

JUDGMENT. 

Adami, J.—In both the suits wbioh give 
rise to the eeoend appeals covered by this 
judgment, the plaintiffs, who are merchants 
oarryirg on business at Deoghur, sued the 
Bengal Nagpur Railway and the Bast 
Indian Railway Companies for damages in 
respect of the detention BDd loss of certain 
consignments of Knrthi. The facts in both 
the suits are praotioally the same, tbe 
only difference being that in Sait No. 15 
of 1913 the consignment was made from 
Cnttaok while in Snit No. 4 of 1914 it 
was made from Berh&mpnr in the Ganjam 
District, and that while in the former enit 
tbe whole number of bags arrived at 
Deoghnr, in the latter the number was 
short by 2. 

It seems that with a view to attraet 
more traffic to their Station at Sbalimar' 
the Bengal Nagpur Railway Company 
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tarries goods to that station at redaoed 
rates, bat that it has been agreed between 
the Railway Companies that having regard 
to th^pe redaoed rates, the re booking of 
goods between Howrah Station and Shalimar 
has been forbidden. There is a rnle to 
that effeot. The plaintiffs in either sait 
bad disoovered that by booking consign- 
ments in the first instance to Shalimar at the 
redaoed rates and then having them re-booked 
via Howrah and the East Indian Railway 
to Deoghnr a great saving in freight 
oonld be effected, and onoe or twioe 
previously they had suooeeded in getting 
the advantage of these rates. The Railway 
Companies, however, have disoovered that 
this advantage was being taken and 
demanded a refund of the difference between 
the direot through rates And the rates at 
whioh the plaintiffs had paid. 

The faots of Suit No. 15 of 1913 will 
explain both suits. The plaintiffs it that 
suit through their agent oonsigned 256 
bags of Kurtbi from Cattaok to Shalimar 
on the 20th Maroh 1913 under an invoioe 
at the redaoed rate. They did not take 
delivery of the consignment at Shalimar 
on its arrival, but, whilst it was on its 
way, their agent who had asked the 
booking oleik at Shalimar to re-book the 
goods via Howrah and the East Indian 
Railway to Deoghur was told that this 
oonld not be done under the rules. He 
eonsulted the Railway Officials and then 
pat in a written application that the two 
vans containing the goods whioh were 
then on their way might be direoted to 
Deoghur via Howrah. This was allowed 
and it was arranged that a fresh invoioe 
showing freight from Cattaok to Deoghur 
should he obtained and presented to the 
oonsignee. 

The vans when they arrived at Shalimar 
were accordingly sent on via Howrah and 
the East Indian Railway and in dae oourse 
arrived one after the other at L'eoghur. On 
their arrival the plaintiffs were called upon 
to take delivery and the new invoioe showing 
a rate fcr the through journey from Outtaok 
through Shalimar and Howrah was presented. 
Under, this invoioe no redaoed rate was allowed 
for tbe portion of the journey between 
Cattaok and Shalimar, the ordinary full 
freight being charged throughout the journey, 
The plaintiffs refused to take delivery at the 


rates charged, the amount being Rs. 336, 
maintaining that the portion of tbe journey 
between Cuttaok and Shalimar should be 
charged at the reduced rate and that Rs. 186 
was the proper amount for freight. Also 
noticing that some of the bags were in a 
damaged condition and leaking, they demand- 
ed that before delivery the’ consignment 
should be re-weighed and that a note should 
be made in the delivery book of aDy shortage 
found. The Railway Officials at Deoghur 
refused re weighment before delivery and as 
delivery was not taken the Railway Company 
in due oourse put the goods up for sale 
and from the proceeds of the sale dednoted 
tbe oost of tbe freight aod demurrage. The 
demurrage amounted to about Rs. 5G0. The 
plaintiffs in tbe suit claimed Rs. 1,458 as the 
value of the contents of bags which have been 
scld. 

Tbe Subordinate Judge found that the 
plaintiffs were bound to pay freight for the 
journey from Cuttaok via Howrah to Deoghur 
at the full rates, as they bad bound them¬ 
selves by the act of their agent at 
Shalimar to pay the freight that was 
payable for the consignment when it was 
diverted from Shalimar to Deoghur. He 
found also that tbe Station Master at 
Deoghnr was justified in refuting to re weigh 
the goods before delivery to the plaintiffs 
and that the responsibility of not taking 
delivery of tbe consignment was on the 
plaintiffs and they must be held liable for 
aDy subsequent loss or damage that re¬ 
sulted. 

Tbe learned District Judge on appeal 
upheld the main findings of tbe Subordinate 
Judge, but, with regard to the liability of 
tbe plaintiff to pay full freight for the 
whole journey from Cattaok to Deoghnr, he 
held that since under the rules tbe goods 
oonld not be re-booked from Shalimar via 
Howrah, the Railway Company should have 
charged freight for the direot route ti'a 
Kharagpur, Adra and Asansol, which would 
have been tbe ordinaiy direot route taken 
in booking goods from Cattaok to Deoghur. 
In bis opinion, tbe plaintiffs should have 
been allowed the reduced rate tn Shalimar, 
but from thence to Daogbur full freight 
should have been charged for tbe route 
from Shalimar via Kharagpur, Adra and 
Asansol to Deoghnr. On this groan'd he 
found that the amount charged for freight 
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Bbonld be reduced to the sum whioh it 
would have reached if it had been com¬ 
puted in this way. Also he found that seeing 
that the Railway Company should have 
claimed freight computed in this way and 
not fell freight for the route via Howrah, 
the plaintiffs were to some extent justified 
in refnsing to accept the amount charged 
for freight before taking delivery and 
also that the Railway Company were to some 
extent to be blamed for the damage whioh 
was occasioned by the detention of the goods 
owing to the refusal of the plaintiffs to take 
delivery. He, therefore, allowed the appeal 
hut for a reduced claim. 

The plaintiffs now come up to this Court in 
second appeal. Tbeir main contention is 
that since the oontraot made between the 
plaintiffs and the Railway Company at 
Cuttack was that the goods should be oarried 
to Sbalimar at the reduoed rates and that 
the goods were so oarried, the plaintiffs 
should be charged only at those reduoed rates 
for that part of the journey up to Shalimar, 
and that for the rest of the journey freight 
should be charged for the route actually 
taken by the vans, namely, from Shalimar 
via Howrah and the East Indian Railway 
to Deoghur, whioh would be much 
less than the freight for an imaginary journey 
from Shalimar to Kharagpur and tbenoe via 
Adra to Deoghur. 

Mr. Khurshed Husnain contends that there 
was really no diversion at Sbalimar since the 
vans had arrived, it being their destination, 
and wbat the Railway Company really did 
was to re-hook the goods from Shalimar to 
Deoghur, contrary to their own rules. He 
urges that the first oontraot having been 
carried into effect, the Railway Company 
cannot now claim that the full and not the 
reduoed rates should be paid for that part 
of the journey. I do not think that this 
contention oan succeed. What in faot hap- 
pened was that before the first oontraot was 
completed and while the vans were still on 
their way to Sbalimar, the plaintiffs’ agent, 
knowing that the goods could not be re-hooked 
under the rules from Shalimar to Howrah on- 
wardf, made an application to the effeot that 
for his previous contract a Dew agreement 
should be entered into to take the goods from 
Cuttaok by way of Shalimar aDd Howrah to 
Deoghur. This effer was accepted by tie Rail- 
,way Company and under the agreement it was 


direoted that a new invoioe should be drawn 
up showing the journey to be from Cuttaok 
h? way of Shalimar and Howrah via EA9t 
Indian Railway to Deoghur. The plaintiffs 
oon^ented by implication to pay the ordinary 
rates of freight chargeable for that journey 
sinoe Shalimar was no longer to be the 
destination. This second oontraot took the 
place of the first one and the Railway Com¬ 
pany were justified in charging the ordinary 
rates for the'.throogh journey, considering the 
faot that the reduoed rates to Shalimar were 
only allowed when Shalimar was to be treat¬ 
ed as the terminus and as to the knowledge 
of the plaintiffs, there existed a rule that no 
re-hooking might be made from Sbalimar to 
Howrah. There is also a rule to the effeot 
that where reduoed rates are allowed up to 
a oertain station and goods are intended to 
be sent to a station further down the line, 
advantage oaunot be taken of the rednoed 
rates for the portion of the journey for 
whioh rednoed fares are charged in hooking 
through to the station whioh is further od, 
that is to say, differential rates cannot be 
combined with the ordinary rates bo as to 
claim less freight for the extended journey. 
The Railway Company, therefore, was justified 
in refusing to give delivery of the goods 
until the proper amount of freight was paid 
by the plaintiff. 

The learned District Judge, as pointed ont 
above, has held that the Railway Company 
should have booked the goods straight 
through to Deoghur by the ordinary direct 
route and not eta Howrah and, therefore,; 
should only charge freights for the direct 
route, making allowance for the portion 
of the journey at reduoed rates, and obarging 
for the extra freight occasioned by the 
necessity to revert from Shalimar to the 
direct route whioh should have been taken. 
The oontraot, however, and it was made at 
the request of the plaintiffs, was that the 
goods should be taken by way of Shalimar 
and Howrah and the East Indian Railway end 
in taking the goods by that route, the Rail* 
way Company were only carrying out the 
contract they had made in agreement with 
the plaintiffs, so the plaintiffs were bound 
by that contract to pay the freight by that 
rente. 

With regard to the question of refusal 
to take delivery before re weighment it is 
settled .that a Railway Company is not 
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bound by law either to re*weigh goods or to 
certify shortage at the time of delivery. 
Janki Das v. Bengal Nagpur Railway Com¬ 
pany (1), Jagan Nath Mar war i v. Bast Indian 
Railway Company (2) and Ramjash Agarwala 
V. Indian General Navigation and Railway 
Oo. Ltd. (3). The plaintiffs, therefore, oannot 
elaim that the refusal to take delivery 
was justified on the ground that re-weighment 
was not granted before delivery. It is dear 
that if the plaintiffs were dissatisfied either 
with the amount of freight charged or the 
eondition of the goods when they arrived, 
they should have taken delivery and paid 
the oharges demanded and would then have 
been able to take steps to obtain any refund 
which was proved due to them. 

It seems that the bags in oase No. 15 of 
1913 were not damaged on arrival, some of 
them were leaking but the leakage was 
eolleoted and put into bags. 

In my opinion any further damage which 
occurred after the arrival of the bags was 
due to the plaintiffs' own refusal to take 
delivery of them. 

The same arguments apply altogether to 
the Buit No. 4 of 1914. In that case the 
consignment arrived 2 bags short, but in the 
plaint there is no allegation that delivery was 
not taken on aeoonnt of that shortage and 
the Railway were quite willing to make 
allowance for the loss of these two bags. 
Mr. Khurshed Husnain, however, argues 
that the plaintiffs were justified in refusing 
to take delivery because of this shortage and 
could demand that not only should oompen* 
sation be given for the two bags, but that 
a reduction be made in the freight oharges 
by reason that no freight could be charged 
for bags which had not arrived. As I said, 
there is no allegation in the plaint that 
refusal was made because these two bags 
were missing. Refusal was made partly 
beoanse the method of reckoning the freight 
was alleged to be wrong and partly because 
the Railway Company would not allow a 
consignment to be weighed. 

In my opinion then the Railway Company 
were justified in demanding the full rates 
of freight from the starting point in eaoh 
case to Deoghur and the plaintiffs were not 

(I) 13 Ind Can. 609; 16 0. L. J. 211; 16 C. W. N. 

860. 

(8) 46 Ind. Cas. 938; 22 0. W. N. 902. 

(8) 41 Ind. Cm, 887i 22 0. W. N. 310. 


justified in refusing to take delivery. The 
Railway Company wore entitled to charge 
demurrage or wharfage for warehousing or 
keeping the goods until enoh time as they 
foand that for the sake of their preservation 
they mast be sold. Any damage or shortage 
that occurred after the plaintiffs’ refusal to 
take delivery was due to the plaintiffs' 
mistaken refusal to take delivery. I would 
dismiss both the appeals and allow the cross* 
appeals in both the suits with costs in both 
the oases. 

The judgments and decrees of the lower 
Appellate Conrt will be set aside and the 
judgment of the Subordinate Judge be re* 
stored in eaoh oase. The defendants-respond* 
ents will get costs both in this and in the 
lower Appellate Court. 

Das, J. —I agree. 

Appeals dismissed. 


CALCUTTA HIGH COURT, 

Appeal pi.om Ordek No. .‘0 op 1919. 

February 17, >920. 

Present :—Mr. Justioe Teunon and 
Mr. Justioe Beaoboroft. 

KAMALA KANTA ROY and others— 
Plaintiffs—Appellants 
versus 

MONARADDI and others—D*findants— 

Rkspondents. 

Civil Procedure Code (Act V of 1908^), O. IX, rr. 
3, 4- Application Jor ascertainment of mesne profits 
dismissed in default—Amount claimed exceeding 
■pecuniary iurisdiction of Court — Fresh application to 
Court having jurisdiction, whether barred. 

An application for the ascottainment of meBne 
profits was made to the Court which by its decree 
had awarded these profits, but the amount claimed 
was in excess of the pecuniary jurisdiction of the 
Court. The application, however, was dismissed in 
default under Order IX, rules 3 and 4 of the Civil 
Procedure Code. 'J hereupon a frtsh application 
was made and in this, too, the amount claimed 
exceeded the Court's pecuniary jurisdiction; the 
application was accordingly returned for preeenta- 
tion to a Court having jurisdiction, v* hen presented 
to the latter Court, an objection was taken that the 
application was not entertainable in view of the 
order dismissing the first application: 
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Held, that the order dismissing the first application 
was one made by a Court not of competent juris- 
diction and that the second application was main¬ 
tainable. [p 205, col. 2.] . 

Appeal against the decree of the District 

Judge, Tipperab, dated the 27th of November 
1918, affirming that of the Muneif, 4th Court 
at Comilla, dated the 4th of June 1918. 

FACTS appear from the judgment. 

Dr. Saral Chandra Basak (with him Babu 
Bhagirath Chandra I)as) t for the Appellant.— 
The order of the 29th January 1916 should 
be treated ae null and void or at least should 
be set aside. The Munsif’s Court bad no 
eompetent pesuniaty jurisdiction to entertain 
an application in a suit of that value. The 
present application is a good application and 
should be decided on merits. My application 
may be treated as a suit. Refers to Bhupendra 
Kumar v. Puma Chandra Bcse TO, Baihuniha 
Nath Kundu v, Mohananda Borat Modak (2). 

Babu Dhirendralal Kattgir (with him 
M, Mohammed Abdul Hat), for the Respond- 
ents.—Dispossession took place in 19J4- 
1905. He has prayed for mesne profits in 

1907. Under section 50 of the old Civil 
Procedure Code he was to value mesne profits 
which bad already aoorrued. The applica¬ 
tion for determination cf m96ne profits was 
made in 1915. The suit was instituted in 

1908, when the old Civil Procedure Code 
was in force. The preliminary deoree was 
made in 1915 when the new Civil Procedure 
Code came into foroe. Order XX, rule 12, 
makes a departure, and danse 2 is quite new. 
As regards mesne profits, refers to sections 
211 and 212 of the old Civil Procedure Code 
and to Pur an Ohand v. Roy Radha Kishen 
(3). Application for ascertainment of mesne 
profits is an application in suit. Refers to 
Order XX, rule 12, whioh approves the view 
taken in this Court. He only made an ap¬ 
proximate estimate. We only objected 6ayiDg 
that the estimate was overvalued. A distinc¬ 
tion- is always made between mesne profits 
prior to the cuitand those subsequent thereto. 
On the present application the amount of 
mesne profits due was Rs. 960 within the 
juriediotion of the original Muneif. A person is 
not allowed to capriciously value his suit 
and choose bis forom. Refers to Gulab 

(1) S Ind. Caa. 34; 13 C. L. J. 132; 15 C. W. N. 
603. 

(2) 68 Ind. Caa. 170; 24 C. W. N. 342. 

(3) 19 C. 132 (F. B.) ; 9 Ind. Deo. (n. b.) 634. 
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Khan v. Abdul Wahab Khan (4). As to 
jurisdiction cf De Munsif I rely on Rametwar 
Mahton v. Dilu Mahton (5) whioh is followed 
in Panchoram Tekadar v. Kinu Haidar (6). 
Application for mesoe profits before institution 
of suit and that after suit stand oa different 
footings The order of the 29th January 1913 
is a bar to a fresh application. He may 
bring a regular suit or an application for 
restoration of the previous suit. In this caee 
the case was kept pending for one year by 
the laobes of the plaintiff deoree holder. 
Refers to seotion 11 of the Suits Valuation 
Aot. They ought to have taken the objection 
the Court of first instance at the hearing of 
suit. They ought to have applied for transfer 
at the earliest pcsaible moment. So I submit 
seotion 11 as aforesaid is a bar now. 

D r. S. O. Bata V, in reply.—I shall bring 
myself within the ruling in Bhupendra Kumar 
v. Puma Chandra Bose (1) and give up claims 
for three years. 

JUDGMENT. 

Tecnon, J.—This appeal arises out of a 
suit for reoov ry of possession of a certain 
paroel or paroels of land and for 
mesne profits. The Buit was instituted on the 
4th June 1907 and the deoree awarding 
possession and directing enquiry into the 
amount of mesne prefits both before suit and 
also pending the snit was made on the 15th 
July 1£08, Appeals against this decision 
followed and the final deoision of this Court 
was not arrived at until the 30tb Maroh 
1915. Meanwhile on the 2nd January 19.5 
an application for the asoertaioment of mesne 
profits was made in the Court of the 5th 
Munsif of Comilla, the Court in whioh the 
original suit had been instituted and deoided. 
Proceedings on this application continued for 
sometime • but eventually on the 29th 
January 19.6 the application was dismissed 
for default in the absence of both parties. 
That was a dismissal to wh ; oh the erder 
and rule applicable iB Order IX, rules 3 
atd 4. On the 21st Deoemder 1916 
or on the 30th Maroh 1917, a second ap¬ 
plication for ascertainment of meeqe profits 
was again made in the Court of the 5th 
Munsif of Ccmilla. It should be noted that 
when the first application of the 2nd January 

(4) 3J C. fG5, 8 C. W. N. 233. 

(6. 21 C.66P; 10 Ind. Doc. <N.s.) 997 
(6) 16 Ind. Cac. 262 f 40 0. 6Q. 
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1915 was made, the olaim was laid at a sum 
of Rs. 300 odd in respeot of the period 
before suit and a mm of Rs. 1,300 and 
odd in respeot of the period pending enit. 
When the second applijation was made, the 
aggregate olaim bad swollen to R 9 . 1,700 
and odd. On this 6eaond application the 
Mnnsif of the 5th Court made an order 
dismissing the applioation in so far as it 
referred to the period before suit, and in so far 
as the period pending suit was oonoerned, the 
amount claimed being the sum of Rs. 1,400, 
he made an order whioh had the 
effeot that this applioation was represented 
in the Court of the 4th Monsif, that Mnnsif 
having jurisdiction in all suits not exceeding 
Rs. ?,0'-0 in value. In the Court of the 
'4th Mnnsif and again in the appeal to the 
District Judge it has been held that the 
order of the Mnnsif, 5th Court, made on the 
29th January 19.6 has th6 effeot of making 
the present application not maintainable. 
It is against this order that the present appeal 
is preferred. 


in the Court of the 5th MuDsif, in so far as at 
least as it is an order dismissing the ap. 
plioation for ascertainment of mesne profits 
pendenti hte, was one made by a Court not 
of competent jurisdiction. On that ground 
we set it aside. That order being set aside, 
it follows that there is no bar to the enter¬ 
tainment of the present application for ascer¬ 
tainment cf mesne profits. 

We, therefore, set aside the orders of the 

Courts below and decree this appeal and 

dueot that the applioation for the aeoertain- 

ment of mesne profits be now proceeded 

with and heard and determined on its 
merits. 

. The appellants are entitled to their easts 
in all Courts. We assess the bearing fee in 
this Coart at three gold mohurs . 

BEACUCEGKr, J. —I agree. 

Appeal d(creed. 


On behalf of the appellants it is con¬ 
tended that the order of the 2Jth January 
1916, being one made in a Court of juris¬ 
diction not oompetent to entertain an ap¬ 
plication in a suit of that value should, be 
treated as null and void or at least should 
be set aside and that the r resent applioation 
should, therefore, be treated as one whioh 
should be proceeded with and deoided. on 
the merits. On behalf of the espondenfs 
on the strength of the authorities in 
Upenara Ohandra Singh v. Sakht Ohand{ 7) and 
Purna Chandra Ray v. Jogendra Nath (8) and 
the Full Benoh case reported as Puran Okand 
V. Roy Radha Kithen (3) it is contended that 
further proceedings for the purpose of ascer¬ 
taining mesne profits oan be teken only 
by way of a fresh suit and that the present 
applioation for ascertainment of meene 
profits is not such a suit. We may next 
mention that in this Court the appellants 
have given up Ibeir olaim for mesce profits 
in so far as the period anteoendent to suit is 
oocoerced. When this has been done, the 
present oaee is not to be distinguished in 
BDy way from the oaee of Bhupendra Kumar 
V. Puma Chandra Rote (l). We must hold 
that the order of the 29th January 19i0 

(7) 16 lud. Caa. 709j 16 C. L. J.3. 

W 60 Ind. Cbb. 265?; 20 C. L. J. 470. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 24 1 of 19] 8 . 
February 21, 1920. 

Present:— Mr. Justice Heaton. 
HARGOVJND FULCHAND DOSHI— 

PLiINTJFF—A pPELLaKT 


tenus 

BAI HIRBA1 —Defendakt_ 

Bespcfdest. 

Btmbay Cou.it of Wards Act (I of KGF) w 31 ? o 
applicability of, to suit against Gujarat Talukdar under 
Court of Wards—Interpretation of Statutes-Lcgxs. 
laturc, intention of, obscure—Judge .duty of. 


■ , ~ xjuii lucty y^ourt 01 Wards 

Talukdtr R ^ aPP ,C ^! e *° a 8Uit agaill8t a Gujarat 
lalukdar *hose estate is under management by J the 

Talukdan Settlement Officer who has been conetitnt 
cd a ( ourtof Wards, [p. 210, col. 1 .] ltDt * 

Where the legislature has made its intention 
obec.re, a Judge is bound to infer that there is no 
departure from the ordinary law intended, unless 
expediency or some other consideration compels an 
inference that it is intended, [p. 211 , col. 2 . | 

Appeal from the deoision of the First Class 

“ Mmedaba '' 

The appeal was first beard by Sbah 

1020 d r r“ r ’ , W n° CD the 5lb •knoary 

K 20 delivered the following judgment 
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q n .TT J_The plaintiff in this oase sued 

to 18 r B “’„; Re. 6/00 on a bond da.ed 
15th Maroh 19.4 for Ra. 5,COO with interest 
from the defendant, who is a Talnkdar. 

The defendant admitted the execution of 
the bond and contended on the merits 
that she was an agriculturist and that an 
account as required by the Dekkban 
Agriculturists’ Relief Aot should be taken. 

She also pleaded that her estate was taken 
under management by the Talukdari Settlement 
Offioer, that the said officer was constituted a 
Court of Wards, that he ought to have been 
ioined as a guardian of the defendant as 
required by section 32 of the Bombay 
Court of Wards Act, and that as . no 
notice was given to that offioer as required 
by seotion 31 of the eaid Aot, the suit was 

The suit was Bled on the 14th March 
1917, just within three years from the date 
of the bond. 

The trial Court found on the merits 
that Rs. 6,800 were due to the plaintiff, 
but dismissed the suit on the ground that 
the absenoe of the notice required by 
section 31 and the non-joinder of the 
Talukdari Settlement Offioer as a guardian 
ad lUf'Ttx of the Talukdar, as provided by 
section 32 of the Bombay Court of Wards 
Aot was fatal to the suit. 

The plaintiff has appealed to this Court; 
and it is contended on his behalf that 
seotions 31 and 32 of the Court of Wards 
Aot cannot apply to the present suit and 
that his claim should have been decreed 
by the lower Court. The respondent 
contends that sections 31 and 32 of the 
Court of Wards Act apply and that the 
non- compliance with the provisions of these 
Beotions is fatal to the plaintiff's olaim. 
We have so far beard arguments only on 
this question of law. 

The few faots relevant to this point are 
not in dispute. The defendant is a Taluk- 
dar within the meaning of the Gujarat 
Talukdarc’ Act. The Talakdari Settlement 
Offioer has been constituted a Court of 
Wards for the whole area, to which the 
Gujarat Talukdars’ Act is applicable, by a 
notification dated 21st July 1908, published 
in the Bombay Government Gazette, Part 
I at page 1474 under section 3 (c) of the 
Court of Wards Act. In 1914 the manage¬ 
ment of the defendant's estate was under- 


taken by the Talakdari Settlement Offioer 

under eeotion ‘it. Teat offioer pQbl.sbed a 

rntifioation onder eeot.on 29-B of the 
Gajarat Talnkdare’ Aot inviting the claims 
against the Talnkdar under that seotion 
and signed it as Talokdan Settlement 
Offioer and Court of Wards. The claim 
was doly submitted to that offioer within 
the time prea.ribed by the eeot.on and 
ultimately the plaintiff filed the present 

suit egainBt the defendant. 

It is claimed for the defendant ‘hat in 
virtue of the provisions of seotion -9 G of 
the Gujarat Talnkdare' Aot the provisions 
of seotions 31 and 32 of the Bombay 
Court of Wards Aot apply to the present 
suit! on the other hand, it is contended 
that under that eeotion the provisions of the 
Bombay Court of Wards Aot would apply 
without prejudioe to, and eo far as they were 
not inooneietent with, the provisionsi of the 
Aet referred to in the seotion. Thne the 
question is whether seotions 31 and 32 of 
the Court of Wards Aet oan be applied 
without prejudioe to and oons.etently with 

the provisions of Bombay Aot II o 
(which may be taken to be the Act 
indicated by the expression this Aot i 
eeotion 29-G). The effect of the application 
of these seotions is a question of aeoondsry 
importance in this ease. For even if the 
non-compliance with the provisions « 
section o2 of the Court of Wards Act 
may not be fatal to the suit, as pointed 
out in Am in SM V. Sheikh UaeU- 
udin (1). it is clear that the absence ot 
a notice required by eeotion 31 of tn»« 
Court, if the seotion applies, would be ta 
to the suit. I may here dispose of mb 
contention raised on behalf of the appell*? 
that this is not a suit relating to tne 
property of the ward within the meaning 
of seotion 31. I do not think the conten¬ 
tion ie sound. 1 am of the opinion that 
a suit on a promiesory note or » b0 “ 
against a ward would be a suit relating 
the property of the ward within the meaning 

of section 31. . . 

The really important question, thererore, 

is whether the provisions of sections 
and 32 oan apply to a .nit by a ^editor 
against a Talukdar whose estate m» 
the management of the Talukdari Settle 

(1) 37 lad. 0 m. 188| 40 B. 541j 10 Boa. B- 688 ' 
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Officer, bo long as the said notification of 
! 1908 under section 3 ( c) of the Court of 
Wards Aot is in force. It is a question of 
practical importances so far as suits against 
the Gajarat Talukdars are concerned. 

Seotion 29-G of the Gajarat Talukdars’ 
Aot provides that on the issue of a 
notification under section 3 (c) of the 
Bombay Court of Wards Aot constituting 
the Talukdari Settlement Officer a Court 
of Wards, the provisions of the Bombay 
. Court of Wards Act, 1905, shall, withont 
prejudice to, and save so far they may 
be inconsistent with, anything contained in 
this Aot, be deemed to apply to or in 
respeot of any estate, whioh may thereafter 
be taken under the management of the 
Talukdari Settlement Officer under seotion 26 
or sec ion 28, as if it were an estate under 
his superintendence as such Court of Wards 
and the Talakdar, who«e estate is taken 
under management is a Government Ward 
within the meaning of that Aot. It is in 
virtue of these provisions that sections 31 
and 32 are said to apply to the estate and 
the Talnkdar in question. The conditions 
as to the publication of the notification 
and the management of the Talukdari 
Settlement Officer referred to in the seotion 
are satisfied. The question, therefore, is 
whether the application of sections 31 and 
32 involves any prejudice to the provisions 
of the Act referred to in section 29-G 
as ' this Aot’ and whether the sections are 
inconsistent in any way with that Aot. 

In order to determine the question of 
prejudice or inconsistency, it is necessary 
to examine briefly the scheme and history 
of the relevant Acts, In 1862 an Aot 
was passed with a view to deal with the 
indebtedness of Talukdars in the District 
of Ahmedabad. It contained a special 
Boheme. I do not consider it necessary 
to examine it in detail. it is enough 
to point out that the Civil Courts 
were practically debarred from entertaining 
Baits to reoover debts against a Talakdar, 
in respeot of whose estate a declaration was 
made by the Government under seotion 1 
of the Aot. The Gujarat Talukdars’ Aot, 
with whioh we are concerned, was passed 
iu 1883. The last seotion of that Aot 
praotioally limited the applioation of the 
Aet of 1862. The purpose of the Gajarat 
frlukdare’ Aet, as stated in the preamble. 
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was to provide for the revenue administra- 
tion and the partition of the estates held by 
a oertain olass of land-holders in some of 
the Districts of Gajarat. Its scheme as 
disclosed in the provisions of the Aot was 
essentially to give effect to the said pur¬ 
pose : and it is sufficient to say that gene- 
rally speaking, the eoheme was quite different 
from that of the Bombay Court of Wards 
Aot of 1905, to whioh I shall refer pre- 
sently. It is relevant to point out that 
sections 26 to 28, as they stood before the 
amending Aot V of 1905, enabled the 
Talnkdari Settlement Officer to take up the 
management nnder oertain conditions whioh 
in no sense indicated aoy kind of disability 
on the part of the Talakdar concerned to 
sue or to be sued in a Civil Court. The 
property remained vested in the Talakdar 
and the Talukdari Settlement Officer was 
merely the manager of the estate. Up to 
1905 that undoubtedly was the rule appli- 
oable to the Talukdars, except in those cases 
where the estates were managed under 
Bombay Aot VI of 1862. They were liable 
to be saed and competent to sue even when 
their estates were nnder the management 
of the Talukdari Settlement Officer under 
sections 26 to 28. In 1905 the Bombay 
Court of Wards Aot was passed, and the 
provisions of seotions 4 and 5 of the Aot 
show that it was meant for land-holders 
who were disqualified to manage their own 
property and the disqualifications are indicat¬ 
ed in seotion 5. Its scheme, generally 
speaking, was different from that of the 
Gujarat Talukdars’ Aot. It oreated a statu- 
tory disability for auoh disqualified land- 
holders to sue or to be sued, subject to 
the provisions of seotion 32. About the 
same time the Gujarat Talukdars’ Act waa 
amended by Bombay Aot II of 1905; and 
the amendment with whioh we are concerned 
was that the main Aot was supplemented 
by certain provisions on the lines of the 
corresponding provisions of ihe Court of 
Wards Aot, enabling the Talnkdari Settle¬ 
ment Officer to invite and to adjudioate the 
olaims against the Talnkdari estates oon- 
eerned without any prejudice to the right 
of the creditors to sue the Talukdars. 
Section 23 was amended; but the amend^ 
ment does not affect the present point. 
Section *9-A to 29-G, with whioh we are eon. 
oerned, were incorporated in the main Aet, 
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They are on the lines of the corresponding 
provisions in the Court of Wards Act. 
Section 29-G was enacted with a view to 
provide generally by reference that the pro¬ 
visions of the Bombay Court of Wards Aot 
may apply under certain circumstances so 
far as they may be applicable without 
prejudice to and consistently with Aot II 
of 1905. Thus in 1905 the Legislature did 
not make aDy provision in terms against the 
competence of the Talukdars whose estates 
were taken under management under sec¬ 
tion 26 or 28 to sue or to be EU9d in the 
ordinary way. 

For convenience the Legislature provided 
in seotion 2?-G for the application of the 
provisions of the Bombay Court of Wards 
Aot, so far they can apply without prejudice 
to the main Act as amended in 1905, by 
a general reference to the Bombay Court 
of Wards Aot under certain conditions. This 
method of legislation has its own incon¬ 
veniences, for as oooasion arises the Courts 
have to determine whether the particular 
provisions in the Court of Wards Aot could 
be applied without prejudice to or consist¬ 
ently with the amending Act, and in 
doing so the Courts have not that assist¬ 
ance in determining the intention of the 
Legislature, which they would have when 
the provisions are direotly incorporated in 
the main Aot. Under these oircumstanoes 
it is difficult to determine the intention of 
the Legislature with reference to the particu¬ 
lar provisions. Just as the words in section 
29-G making applicable the provisions of the 
Court of Wards Aot are general, it must be 
remembered that the saving clause also is 
very wide in its terms. We ought to construe 
these words in their plain and natural sense 
and determine whether in applying sections 
31 and 32 of the Bombay Court of Wards 
Act any prejudice to or inconsistency with 
Aot II of 1905 is involved. In my opinion 
in the absence of any clear indication, the 
question of prejudice or inconsistency should 
be considered in the light of the general 
soheme and history of the Gujarat Talukdars' 
Aot and the provisions contained in seotions 
29-A to 29 E. Seotion 29 D specifically pro¬ 
vides that, subject to certain provisions 
which are not material for the present pur- 
poBe, nothing in the seotion shall be con¬ 
strued to bar the restitution of a suit in a 
Civil Court for the recovery of a olaim 


against a Talukdar whose, estate is taken 
under the management or his property, 
,wbioh has been duly submitted to -the 
managing officer. This does not confer any 
right to sue, but it expressly saves the 
right of suit against a Talukdar whose 
estate is taken under management without 
any limitation. This provision is inserted 
in an Aot, which neither creates nor implies 
any disability in the Talukdar to, sue or 
to be sned in the ordinary way.' Under 
the oironmstanoes it is clear to my mind 
that while amending the Gujarat Talukdars’ 
Aot inli05, the Legislature did not create 
or imply any euoh disability apart from 
the provisions of seotion 29-G. Having re¬ 
gard to the general terms of the saving 
olause in that seotion, it feems to me that 
the application of seotions 31 and 32 of the 
Bombay Court of Wards Aot does involve a 
prejudice to the provisions of the amending 
Aot particularly to sub-seotion (3) of seo¬ 
tion 29-D. These two seotions are appro¬ 
priate in the Bombay Court of Wards Aot. 
In my opinion they are not essential and 
at aDy rate not equally appropriate in the 
Gujarat Talukdars’ Aot: and I am not satis¬ 
fied that the Legislature intended to effeofc 
such an important procedural ohange with¬ 
out expressly providing for it in the main 
Act, as is involved in the application ol 
sections 31 and 32 to suits against the 
Gujarat Talukdars whose estates are taken 
under management nnder Feotion 26 or sec¬ 
tion 28. The fact that olaims were in¬ 
vited in the present case under seotion 29 B 
and not under the corresponding provision 
of the Court of Wards Aot indicates that 
the preoedure under the Gujarat Talukdars’ 
Aot was intended to be followed. Apart 
from this consideration, however, I am of 
opinion that the application of sections 3l 
and .32 of the Bombay Court of Wards Ast 
involves a prejudice lo the provisions of 
the Gujarat Talukdars’ (Amendment) Aot, 
1905, 6ven if they are nob inconsistent with 
seotion 29 D, snb seotion (3). There are 
many provisions in the Court of Wards Act 
which can apply to Talukdars and their 
estates nnder section 29-G without any 
prejudice to the Gujarat Talukdars 1 Act. 
But sections 31 and 32 do not seem to me 

* 1 _ _ A . m 9 m 

to fall in that oategory. 

I am, therefore, of opinion that the suit 
was properly brought against the Talukdar 
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Rnd is not bad for want of notice required 

by section 31 of the Bombay Court of Wards 

Aot. 

I would, therefore, hear the appeal on the 
other issues and pass a deoree in favour of the 
plaintiff for the amoanfc whioh may be found 
due on the bond sued upon. 

Crump, J. —The only question for our 
decision is whether seotions 31 and 32 of 
the Bombay Court of Wards Aot (Bombay 
Aot I of li;05) are applicable to this suit, and 
if so, whether the suit is barred by those 
provisions. 

The facts, so far as they are neoessary for 
the determination of this question, are as 
follows. The defendant is a Talukdar and 
as suoh within the eoope of the Gujarat 
Talnkdara’ Aot (Bombay Aot VI of 1888). 
In 1908 by a notifioation of the Local 
Government under olause (c) of the proviso 
to seotion 3 of the Bombay Court of Wards 
Aot the Talukdari Settlement Officer was 
appointed to be a Court of Wards for the area 
to whioh the Gujarat Talukdare’ Aot extends. 
In lyl4 the Talukdari Settlement Officer 
took charge of the defendant’s estate with 
the eanotion of the Looal Government under 
section 28 of that Aot. The present suit was 
filed on Maroh 24th, 1917. 

The question for deoision arises tbu*. It 
is argued that upon these faots, seotion 29 G 
of the Gujarat Talukdare’ Aot oomes into 
operation, and that the result is that seotions 
31 and 32 of the Bombay Court of Wards 
Aot apply, and as admittedly the pro¬ 
visions of those sections have not been oora- 
plied with, the suit is barred. That section 
29 G of the Gujarat Talukdare’ Aot does 
apply oannot beoonteeted. The faots here are 
precisely those contemplated in that eeotion. 
The question is what is its effect. The 
operative words are as follows: ‘ The pro¬ 
visions of the said Bombay Court of Wards 
Aot...shall, without prejudice to, and save 
to fir at they may he inconsistent with, 
anything contained in this Act, be deemed to 
apply to, or in respeot of, any estate 
whioh may...be taken under the manage- 
ment of the said Talukdari Settlement 
Officer... as if it were an estate under 
superintendence as suoh Court of Wards, 
(be Talukdar whose estate is taken under 
a Government Ward within the 
JWWVW of that >at ” 
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The only words whioh can be invoked as 
limiting the applicability of the Bombay Court 
of Wards Aot are the words underlined 
(italicised) above. And the question is whether 
those words preclude the appliability of the 
Court of Wards Aot to the present case. The 
proposition urged before us was that sec¬ 
tions 31 and 32 of the Bombay Court of 
Wards Aot were inoonsitent with and not 
without prejudioe to seotion 29-D (3) 

of the Gujarat Talukdars’ Aot. The argu¬ 
ment was that seotion 29 D (3) gave an 
unrestricted right to sue and that that 
right oould not be fettered in aDy way 
without inoonsisteDoy or prejudioe. 

The proposition does not (in my opinion) 
bsar examination. It rests on a mistaken 
view of the true meaning of seotion 29-D of 
the Gujarat Talukdars’ Act. The right of suit 
exists absolutely. It is not given by any- 
thing enaoted in the Gujarat Talakdars’ 
Aot. That Aot may limit that right but 
does not oonfer it. The true meaning and 
effeot of olause 3 of seotion 29-D is not 
to oonfer any right, but to remove the 
bar whioh might otherwise be held to be 
imposed by the preceding clauses of the 
seotion. Those clauses would otherwise 
be oapable of the oonstruotion that 

the Legislature having indicated the 

forum and the remedy, recourse to tho 
Civil Courts is barred. The right of suit 
is left unfettered so far as this seotion 
ie oonoerned save in the case of olaims settled 
by consent. [It may be noted here that the 
present olaim was duly submitted within 
the meaning of olause (3).] Now seotions 31 
and 32 of the Court of Wards Aot impose 
two limitations upon the right of suit. The 
first is that notice shall be given to the Court 
of Wards (seotion 31); the seoond that the 
Court of Wards shall be named as guardian 
ad litem of the Government Ward. The 
Lagislature says to the oreditor in seotion 
29 D of the Gujarat Talukdars’ Aot: "Nothing 
in this section shall bar your right to sue the 
Talukdar,” and iD the Court of Wards Aot: 
"You shall not sue the Talukdar without 
giving notioe and without naming the 
Talukdari Settlement Officer of the Court 
of Wards as the guardian ad litem of the 
Talukdar.” Had the Lagislature in the 
former enaotment said: “Nothing shall bar 
your right” the oaee would ba different. 

As the enaotments stand I see no inooneis- 
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tecoy between these t wo directions, nor (in 
my opinion) does the seoond operate to the 
prejndioe of the first. The result is that 
sections 31 and 32 of the Bombay Court of 
Wards Aot must be held to be applicable. 

The second question is what is the effeot 
of these sections. The point has been 
discussed by this Court in Amin Saheb v. 
Sheikh Mosleudin (1), and it has there been 
pointed out that the omission to oomply with 
seotion 32 does not necessarily entail the 
dismissal of the suit. Therefore, section 31 
alone need be considered. It is imperative 
in its terms—as imperative as seotion 80 
of the Code of Civil Prooednre from which 
it is derived. It was argued that a suit suoh 
as the present is not "a suit relating to the 
person or property of a Government Ward,” 
and the ca^e last cited is relied upon. But 
so far as this point is concerned, the ratio 
decidendi there was that the suit related to 
the property of an institution of whioh the 
Government Ward was a trustee. That is 
net so here. This suit is a suit to recover 
money alleged to be due on a bond executed 
by the Talukdar. That is, in my opinion, a suit 
relating to the property of the Talukdar. It 
follows that the suit is bad for want of notice. 

I would, therefore, oonfirm the deoree of the 
lower Court and dismiss the appeal with 
costs. 

Shah and Cromp, JJ.—In view of the 
difference of opinion on the point arising 
in this appeal, we state the following question 
of law for determination under the proviso 
to 6ub-seotion 2 of seotion 98 of the Code of 
Civil Procedure: — 

Whether seotions31 and 32 of the Bombay 
Court of Wards Act are applicable to the 
present suit? 

Mr. B. 0. Rao, for the Appellant. 

Mr. N. K. Mehta, for the Respondent. 

FINAL. JUDGMENT. 

Heaton, J.—The judgments of Shah and 
Crump, JJ , state the faots with such fulness 
and clearness that I need not repeat 
them. 

The point for decision is whether sections 
31 and 32 of the Bombay Court of Wards 
Aot are applicable to this suit. I find that 
they are not. 

• By tbe Gajarat Talukdars’ Aot and Court 
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of Wards Aot the right to sue a Talukdar 
in the one oaBe and a Government Ward in 
the other, is left unaffeoted, except in certain 
specified oases with whioh we are not now con¬ 
cerned; though suits against the Court of 
Wards and officers acting thereunder are, 
broadly speaking, prohibited by seotion 45 of 
the Court of Wards Aot. The point I wish 
to emphasise is: that the suits whioh are 
unaffeoted are suits, not against Government 
or any officials, but against the Talukdar 
or the Government Ward in person and by 
name. This is dear from the provisions of 
the Aot in general and from seotion 16, 
clause (3), of the Court of Wards Aot and 
seotion 29-D (3) of the Gujarat Talukdars 
Aot in particular. But though this is so, the 
provisions of the Court of Wards Aot show 
to my miod with unmistakable dearness 
that though the suit is against the Govern¬ 
ment Ward by name, it is, except in form 
and name, a suit against tbe manager of 
of the Government Ward’s property. This 
is manifest from section 32 of the Court of 
Wards Aot, whioh provides that the manager 
“shall be named as tbe next friend or 
guardian for the suit.” Thereafter the suit 
neoessarily proceeds in actual praotioe as if 
tbe manager and not the ward was the 
litigant. In pursuance of this purpose seo¬ 
tion 31 of tbe Court of Wards Aot requires 
a notioe of two months before the suit is 
brought, just as in the case of suits against 
Government servants. In private suits no 
suoh notioe is under the ordinary law required. 
Then section 35 oontemplates suits by tbe 
manager on behalf of the Ward, a further 
confirmation of the proposition that the 
purpose of the Aot is to treat the manager, not 
tbe ward, as the real litigant. 

Is the policy of the Gujarat Talukdars* 
Aot similar P If it is, then it is to my 
mind quite dear that seotion 29-G of the 
Gujarat Talukdars* Aot must be read as 
making sections 31 and 32 of the Court of 
Wards Ait applicable to suits againBt 
Talukdars in oases suoh as the present. The 
reasons for this proposition need no further 
amplification as it is, I think, aooepted by both 
Shah and Crump, JJ. , 

But if the policy of the Gujarat Talukdars* 
Aot is different; if that Aot oontemplates 
the Talukdar himself as the real litigant) 
in other words, if it regards a suit like tbg 
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present as in sabstanoe and in reality a suit 
against the Talukdar personally; then to 
apply Beotiona 31 and 32 of the Court of 
Wards Aot would be to go clean against the 
polioy of the Gujarat Talukdars’ Aot. 

The judgments which have led to the 
referenoe of this appeal to me, show that 
the matter oan be effectively argued both 
ways. I have, therefore, to 6nd some con¬ 
siderations wbioh to my mind conclusively 
point to one solution as oorreot rather than 
the other. 

I find two suoh considerations, one purely 
general, the other peculiar to the circum¬ 
stances of the two Acts under disoussion; and 
fortunately both point the same way. 

The general consideration is this: The 
application of limitations such as are imposed 
by section 31 and 32 of the Court of Wards 
Aot could be secured for suits against 
Talukdars by two methods. First, by 
enacting in the Gujarat Talukdars’ Aot 
provisions similar to sections 31 and 32 of 
the Court of Wards Aot. This method has 
not been adopted. Or second: by incorporat¬ 
ing the provisions by referenoe; as it is said is 
done by section 23 of the Gujarat Talukdars’ 
Aot. As to this 1 feel bound to say that 
if it is the method adopted by the Legisla¬ 
ture, it is an unwise, a clumsy and a most 
confusing method. The provisions contained 
in seotions 31 and 32 of the Court of 
Wards Aot are Bpsoial and peculiar. If it 
is intended to apply them to any particular 
class of suits, that intention ought to be ex¬ 
pressed with unmistakable olarity. Unless 
the contrary is made manifest, the ordinary 
law as to filing suits mu^t apply to suits 
against private persons. A suit against a 
Talukdar is a suit against a private person. 
I do not see how any one oan say that 
it is made manifest that seotions 31 and 32 
of the Court of Wards Aot apply to suoh a 
suit. It is quite reasonable to infer, in spite 
of the difficulties, that the Legislature in* 
tended sections 31 and 32 to apply and 
this Crump, J., has done; and he may be 
right; for the intention of the Legislature 
is sometimes an uncertain thing. But no 
one can, I think, say that the intention of 
the Legislature in this matter is made mani¬ 
fest with unmistakable clearness. Yet it 
would have been very easy to make it 
floor. On general grounds, therefore, I 


infer that the usual law applies and not sec¬ 
tions 31 and 32. 

The particular reason which appeals to 
my mind is this. In the case of Talnkdars 
there is not as in the case of Government 
Wards, the same need for suoh provisions 
as seotions 31 and 32 of the Court of Wards 
Aot contain: for the severance of the Taluk¬ 
dar from his estate is less complete, the 
management is of a more restricted kind. 
Consequently there is less need to treat 
a suit against the Talukdar as if it really 
were a suit against the manager. What I 
have said is apparent from the following 
faots: a manager nnder the Court of Wards 
has power to sell exchange, mortgage, charge 
or let the property (section 26, Court of 
Wards Act). A manager under the Gajarafc 
Talukdars’ Aot ha9 substantially only the 
power of letting, leasing and getting in the 
profits [Gujarat Talukdars’ Aot, seotion 29 
(1) and section 30 (2) (c)]. The 

manager nnder the Gajarafc Talukdars 
Act is to divide the surplus reoeipts amongst 
the Talukdars (seotion 29 (3)); the manager 
under the Court of Wards Aot disposes of 
the entire profit in a manner similar to 
that of a guardian (seotions 23 to 27 of 
the Court of Wards Aot). Lastly the 
manager under the Court of Wards Act 
is appointed for more than a temporary 
purpose and usually retains his position as 
manager so long as the economic condition 
of the estate requires it, A manager under 
the Gujarat Talukdars’ Act on the other 
hand is often appointed for a much more 
temporary purpose, as for example, 
to avoid danger to the publio peace 
(seotion 26), or pending the partition of 
a Talukdari estate (section 27). It is true 
that at the request of the Talukdar a manage¬ 
ment may come into existence similar to that 
under the Court of Wards Act (section 28) 
and the management in this oase is of that 
kind. But nnder the Gajarat Talukdars* Aot 
this is only one of several descriptions of 
management, nnder the Court of Wards Aot 
it is the sole description. 

As I have indicated already where the 
Legislature have made their intentions so 
obscure, a Judge is, I think, bound to infer 
that there is no departure from the ordinary 
law intended, unless expediency or some 
other consideration compels us to infer that 
it was intended, I do not think that expedL 
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eney or anything eke ccmpke one to infer 
that sections 31 and 32 of the Ccurt of 
Wards Act are applicable to sails against a 
Talnkdar. Even when his estate is nnder 
management, a suit filed in the ordinary way 
can proceed without aDy serious fiar that 
justice will not be done. 

Whether for ether reasons altogether the 
manager in person or in virtue of his office 
is a proper or a.necessary party to such 
a suit as the present, is a diffeient matter 
altogether, a matter whioh has not been 
discussed and as to whioh I say nothing. 

I* therefore, hold that suit in this case is not 
barred and that the deoision of the lower 
Courtis wrong. 

The result is that the case is now referred 
bask to the Benoh before whioh it was 
argued who will presumably dispose of the 
appeal, and make a final order. 

Order accordingly. 


PATNA HIGH COURT. 
Mucellaneods Civil Appials Nos. 140, 147 

and 148 of 1919, 

June 11, 1920. 

Present : — Mr. Justioe Contis and 
Mr. Justioe Adami. 

Bat Bahadur BAIJNATH (iOENKA— 

JOLOMENT-DlBrOR—APPELLANT 

versus 

The Hon'rle Mafcara;aSiRRAVANESHWAR 
PRASAD SINGH bahadob, g. o.i. e. • 

AN» OTHEB8 —DeCHEE- HOLDEBS- RESPONDENTS. 

Civil Procedure Code (Act V of 1908^, O. XXI, r. 
16, 0. XLV, r. 16— Privy Council decree—Leave to 
execute decree obtained by some only of several decree • 
holders—Application on behalf of all, whether main¬ 
tainable—High Court, jurisdiction of, to question decree 
of Privy Council—Vccree awarding costs separately 
against several persons—Separate applications for 
execution, whether irregular, 

• Where there are several decree-holders under a 
decree of the Privy Council, but all of them have 
not obtained permission under Order XLV, rule 16, 
of the Civil Procedure Code to execute the decree, 
those who have obtained permission are entitled, 
under Order XXI, rule 16, to apply for execution on 

behalf of all. [p 213, col. 1.] 

A High Court has no jurisdiction to question a 

decree of the Privy Council, and to hold that it is 

void and incapable of execution on the ground that 


one of the appellants had died before it was passed, 
[p. 213, col. 2.] r 

V* here by a decree different persons are awarded- 
costs separately against certain other persons, an 
application by each of the persons entitled to costs 
for execution of the decree against those made liable 
for the costs is not irregular, [p. 213, col. J.] 

Appeal against the orders passed by the 
1st Sub-Judge, Monghyr, dated the 28th 
May 1919. 

Messrs. P. A Sinha, N. 0. Sinha and N, (£ 
Ghose, for the Appellant. 

Messrs. Kulwant Sahay and Jaganr.ath 
Prasad, for the Respondents. 

JUDGMENT. 

Cgdits, J.—These appeals arise out of 
three exeoution proceedings. The faofcs are 
shortly as follows: 

The residuary tjmali share of Mahal 
Bisbazari, whioh consisted of a large.number 
of Mac zas, was sold for arrears of revenue 
and was purobased by Rai Baijnath Goenka 
Bahadur in tbe name of his servant 
Megbraj Mai. After the purchase, 15 out 
of the total number of proprietors brought 
a suit to set aside the sale, the remaining 
proprietors being made second party defend¬ 
ants. Out of these seoond party defend¬ 
ants, nine subsequently became plaintiffs. Tbb 
suit was decreed, the sale was set aside 
and a certain amount in costs was awarded 
to the 15 original plaintiffs and another 
amount to the nine plaintiffs, who subsequently 
joined. Rai Baijnath Goenka Bahadur 
appealed to tbe High Court against the 
decree and was successful, the appeal being 
deoreed with costs. Against this decree of the 
High Court, six plaintiff proprietors appealed 
to the Privy Council. This appeal was 
successful, the decree of the High Conrt 
was set aside and tbe decree of the Sub¬ 
ordinate Judge was restored; the appeal 
was deoreed with costs. Five of the sue 
cessful appellants to the Privy Council then 
made the three applications for execution 
out of whioh the present appeals arise. 
The applications were resisted by the 
judgment-debter on various grounds, whioh 
are detailed in the judgment of the 
learned Subordinate Judge, but these ob- 
jeotions have all been disallowed *nd the 
judgment-debtor has appealed to tbil 

C °The first point urged before na is the* 
the decree- holders, instead of applying onl? 
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for execution of the Frivy Counoil dearee, 
have also applied for exeaution of the 
High Coart and the Sabordinate 
Judge s Court dearee* 5 , which they are not 
entitled to do, as there is only one decree 
subsisting, namely, the Privy Couooil decree. 
An examination of the applications for 
execution, which have been made, however, 
shows clearly that this is not so. What 
has happened is that by the Privy Council 
deoree different persons have become en¬ 
titled to costs in the Privy Council, in 
the High Court and in the Court of the Sub¬ 
ordinate Judge, and in order to avoid the 
confusion, which would have arisen from 
making odb application for several sets of 
oosts against several persons in respeot of 
the oosts allowed by the Privy Council 
on account of each of the three decrees, 
the deoree holderp, who have applied for 
execution, have made three separate appli¬ 
cations for the execution of the Privy 
Council deoree for costs against the different 
persons, from whom they are entitled to 
costs in respeot of the three decrees. The 
three applications are really one application 
for execution of the Privy Council deoree 
for oosts, split up into three for the 
oonvenienoB of all parties. This objection 
has, in my opinion, been rightly rejeoted 
by the learned Sabordinate Judge. 

The second point urged is that as all the 
deoree holders under the Privy Council 
deoree have not obtained permission under 
Order XLY, rule 15, to exeonte the deoree, 
the applications should be dismissed. It 
appears that all the deoree holders under 
the Privy Counoil deoree have not obtained 
permission, but only those have made this 
application who have obtained permission, 
and they have applied for execution on 
behalf of all the deoree holders. This they 
are entitled to do under Order XXI, rule 15, 
and I oan see no reason to interfere on 
this ground. 

The last point urged in sapport of these 
appeals is that one of the appellants, Abdul 
Wahid, died before the passing of the Privy 
Counoil dearee and consequently the deoree 
is void and cannot be executed. In the 
first place, I am not prepared to agree 
that this Court is entitled to hold that 
a decree of the Privy Counoil is void. 
Thfei point was discussed io the oase of 


Deonandan Prasad Singh v. Janki Singh 
(l) and in that case the learned Judges 
held on the authority of Mood v. Egan (2) 
that Courts in this country oould not. 
Apart from this also, the contention cannot 
succeed, Ordinarily, when an appellant 
dies during the pendency of an appeal, if 
the right to sue does not survive to the 
other appellants aod if substitution of the 
legal representatives of the deceased appel¬ 
lant is not made, the appeal abates, only 
in so far as that particular appellant is 
concerned. In the present case, we do not 
know whether the right to sue did survive 
to the other appellants, but even if it 
did not, the only effect. of the failure to 
substitute would be that the deoree, in so 
far as it was in favour of this deceased 
appellant, would be void. As I have 
already said, however, in my view this 
Court cannot question the Privy Council 
deoree. 

In the result then I would dismiss these 
appeals with oosts. 

Adame, J.—I agree. 

Appeals dismissed . 

(1) 56 Ind. Caa. 322; 1 P. L. T. 325; 5 P. L. J. 3U, 

2 U. P. L. R. (Pat) 108; (1920) Pat. 266. 

(2) (1899; 20 N. S. VV. R. 337. 


BOMBAY HIGH COURT. 

Appeal fro 4 Orber No. 9 op 1918. 

January 9, 1920. 

Present: —Mr. Justice Shah and 
Mr. Justice Crump. 

NARAYAN BALAJI NAGARKAR— 
Defendant—Appellant 
versus 

KASBIBAI KESHAV DAND-NAIK 

—Plaintiff—Respondent. 

Guardian* and Ward* Act (VIII of 1890J, ««, 35, 86, 
37—Suit by ward against guardian, when permissible 
— Guardian, representatives jjj, whether liable te 
account. 

Section 35 of the Guardians and Wards Act itf 
no bar to a suit by a ward, after the powers of the 
guardian have ceaBed and a new guardian has been 
appointed, against the late guardian for an account 
of the management, and where the late goardian 
has died, his representatives are liable to account it - 


» 
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it can be established that the property of the minor 
did go into tho hands of the gnardian and thence 
into tho hands of his representatives, [p. 2If, col. l.J 

Appeal from an order passed by the 
Joint Judge, Poona, in Appeal No. 78 of 
1916, reversing the deoree passed by, and 
remanding the suit to, the Additional 
Subordinate Judge at Poona, in Civil Suit 
No. 355 of 1913. 

Mr. J. R. Qharpure, for the Appellant. 

Mr. W. B. Pradhan , for the Respondent. 

JUDGMENT, 

Crump, J.—The question fcr determination 
in this oase is whether the present suit is 
barred by reason of anything aontained in 
seotions 35 and 36 of the Guardians and Wards 
Aot (Aot VIII of 1910). 

OnOotober 1st 1900 Keshav, the deceased 
husband of the plaintiff, was left as the sole 
surviving male member of hiB family, and 
beeame owner of the family estate. Balaji, 
father of the defendants, who was Keshav’s 
maternal grandfather, assumed the manage¬ 
ment, as Keshav was a minor, and on July 
7th 1902 he was appointed guardian of the 
minor’s property under the Guardians and 
Wards Aot by the District Court of Poona. 
He continued to aot as guardian up to the 
death of Keshav in September IS06. After 
Keshav’s death Balaji oontinued to manage 
the estate on behalf of the minor plaintiff 
and on June 26th 1 £07 he was appointed 
guardian of the property by the Distriot 
Court. Balaji died in July 1907. 

In this suit the plaintiff prays for an aooonnt 
for the whole period during whioh Balaji 
was in oharge of the estate, tie , from October 
1st 1900 to the date of his death. That 
as against Balaji she would he entitled to 
an aooonnt is not disputed: the sole question 
is whether she is bound to proceed under 
the speoial Aot, or whether she has aleo a 
remedy apart from that Aot. It is necessary 
in the first place to distinguish as to the 
capacity in which Balaji was from time to 
time managing the property— 

, 1. From Ootober let 1900 to July 17th 
1902 Balaji was not a guardian appointed 
by the Court. 

II. From July 17th 1902 up to Keshav’s 
death in September 1906, he acted as Ihe 
guardian of Kesbav’s property duly appointed 
by the Court, and it is to be observed that he, 
on July 21st 1902, gave a bond as provided 
Jbe section 34 .(a).to duly account. 


III. From the date of Kesbav’s death in 
September 1906 until his appointment as 
guardian of the minor plaintiff on June 26th 
1907 Balaji was again in charge, not as a 
guardian duly appointed by the Court but in 
his private oapaoity. 

IV. From June 2dth 190? until his 
death in July 1907 Balaji was in oharge of 
the estate of the minor plaintiff as her 
guardian appointed by the Court. He gave 
no bond to aooonnt under section 34 (a). 

In view of the finding of the lower Appel* 
late Court it is unnecessary to oonsider the 
period after Balaji’s death, for it is found 
that one Godubai, and not the defendants, 
was in oharge of the estate after that event. 

It will be observed that the nature of 
Balaji’s connection with this estate varies 
from time to time, and his liabilities must 
depend upon the oapaoity in whioh he acted 
in dealing with the property. That the 
same individual was in oharge throughout 
is an accidental oiroumstanoe which must 
not be permitted to import confusion. Du¬ 
ring the first and third periods he was not a 
guardian appointed under the Aot. In the 
first period there was no appointment and^aa 
to the third period his powers as gnardian 
ceased on the death of Keshav. So far as 
these periods are concerned, it oannot be 
contended that the Guardians and Wards 
Aot is aDy bar to the suit. As regards the 
seoond and fourth periods there ie a further 
distinction. During the second period he was 
the duly appointed guardian of the estate of 
Keshav, and had given an administration 
bond. During the fourth period be was the 
duly appointed guardian of the estate of the 
plaintiff and had given no suoh bond. The 
plaintiff as regards the fourth period is 
suing the representatives of her gnardian. 
As regards the seoond period she is suing the 
representatives of the gnardian of her late 
husband. Though apart from the speoial 
provisions of the Guardians and Wards Aot 
she is entitled to sue for an account, the 
distinction has to be kept in mind in con¬ 
sidering how far the provisions of the Aot 
may bar a suit. In the one ease seotion 35 of 
the Aot may be applicable, in the other 
seotion 36. 

The effect of section 37 of the Aot dearly- 
is that a suit will not lie against the 
guardian or his representatives to enforoe 
any remedy provided by seotions 35 and 3 > 
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save as provided in those seotions. Section 
35 contemplates (0 the assignment of the 
bond, (*») a snit on the bond to reoover any¬ 
thing dne on a breach of the bond. Now 
the present suit is not based on the bond 
nor does it seek to enforoe the bond, and 
it is not, therefore, (in my opinion) barred 
by seotion 35. Seotion 36 deals with a 
suit instituted by a third person. For suoh 
a snit the leave of the Court is required, the 
objeot being undoubtedly to prevent guardians 
being improperly harassed by third persons. 
There is nothing in the seotion itself to bar 
a suit by the ward after the powers of the 
guardian have ceased, and a new guardian 
haB been appointed, as is the case here. So 
far as I understand the objeot of the Legisla¬ 
ture, there is no reason!for imputing to it any 
intention to bar a suit by a duly appointed 
guardian. In my opinion these seotions must 
be construed striotly and should not be held 
to bar the right to sue unless that eonolusion 
is unavoidable. I do not think that suoh a 
oonolusion necessarily follows in this oase. 
That a new guardian oan maintain a suit 
against a previous guardian has been held 
by the Caloutta High Court in Kaniz fatim'i 
v. Sajjad Rosain (I), though the arguments 
urged upon os here were not apparently 
advanced in that oase. For the reasons whioh 
I have given those arguments do not appear 
to me be valid. 

In eo far as the suit is against the re¬ 
presentatives of the late guardian if it be 
established that property of the minor did go 
into the hands of the guardian, and thenoe 
into the hands of his repesentatives, there 
seems no sound reason why those represen* 
tatives should not be liable to aooount. 
That is the effeot of the lower Appellate 
Court’s order and that is, I think, a oorreot 
view. It is in oonsonanoe with the opinion 
expressed by the Caloutta High Court in 
Maharaj Bahadur Singh v. Basanta Kumar 
Boy (2), whioh appears to me, speaking 
with due deferenoe, a oorreot exposition of 
the law. 

I would, therefore, confirm the order of 
the lower Court and dismiss this appeal 
with sosts. The eroes-objections will also be 
dismissed with oosts. 

(1)84 0.211. 

J2J 18 Ind, Caa. 676; 17 0. W. N. 696. 


Shap, J.—I agree. \ desire to add that 
we have considered the decision in Manmo- 
thonath Bote Mulliek v. Bnsanto Kumar Bote 
Mulliek (3), relied upon by Mr. Gharpure 
in support of the appeal. It is based upon 
an earlier decision of the Court under Aot 
XL of 1858 and seotion 41 of the Guardians 
and Wards Aot of 1890, There is no 
reference to seotion 37 of the Guardians 
and Wards Aot in the judgment. With 
great deferenoe to the learned Judges, I 
am unable to aooept the view taken in that 
oase. Section 30 saves all remedies open to 
a ward or his representative against his 
guardian whioh are not expressly provided 
in seotions 35 and 36. In view of this 
reservation I do not see bow a suit like the 
present suit oan be said to be barred, unless it 
is shown to be a suit contemplated by either 
of these seotions. I do not think that the 
present suit is one contemplated by seotion 
35 in any sense. As regards section 36, 
after a oarefu! consideration of the soope 
and terms of the seotion, I have oome to 
the conclusion thtt the seotion does not 
apply to a suit filed by a guardian appoint¬ 
ed under the Guardians and Wards Act 
on behalf of his ward against the legal 
representatives of a deceased guardian of 
the ward for aocounts. As regards seotion 
41, it is true that the summary remedy 
oontemplated by sub-section (3) is open to 
suoh a guardian. But I do not see how 
the existence of that summary remedy oan 
be a ground for excluding the ordinary 
remedy by way of suit. The Caloutta High 
Court has taken the same view in Kaniz 
Fatima v. Sajjad Hosain (1), 

In the preeent oase there is no order 
under seotion 48, sub 6eotion (4), deolaring 
the previous guardian to be discharged. 
Apparently the deaeaeed guardian is said to 
have filed accounts in January 1907 in 
the District Court. It does not appear 
olearly as to what happened after the 
aooounts were filed. On the present record 
nothing is shown to have been done with 
reference to the aooounts said to have been 
filed by Balaji in January 1907. It is 
oommon ground that there is no order of 
discharge uoder section 41 (4). 

Appeal dismissed. 

(3)22 A. 332; A. W. N. (1900 ) 98; 9 Ind. Dec. 
(N. s.) 1254. 
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PAWAN KOMAR CHAND V . DOLAR1 KOAR, 

PATNA HIGH COURT. 

Appeal FtOM Appellate Decree No. 1443 

op 1918. 

July 13. 1920. 

Prctert: —Mr. Justice Das and Mr. Justice 

Adami. 

PAWAN KUMAR CHAND —Defendant_ 

Appellant 
t ersus 

Musammat DULARI KUAR —Plaintiff and 
M mamma t MUNESRA KUER— Defendant 

—Respondents. 

Transfer of Properly Act (IV of 1682^, 58— Mori, 

ynge money, whether includes interest — Redemption, 
; partial f whether permissible- 

Mortgage money does not include interest, unless 
its payment is expressly secured liy the mortem?? 
[p. 217, col. 1.] 

As a general rule, a person who has any right to 
redeem has a right to redeem the whole mortgaged 
property and not a part of it, but this is subject to 
the exception that where the integrity of the mort¬ 
gage is broken up, partial redemption mav bo 
claimed, [p. 217, col. 1.] 

Appeal from a decision of the Distriot 
Judge, Shahabad, dated the 10th May 1918, 
modifying that of the 2nd Sub-Judge, Arrab' 
dated the 24th April 1917. ' 

Messrs. Kulwant Sahay and Sambhu Saran, 
for tbe Appellant. ’ 

Mr, L. N. Singh for Mr. Bajendra 
Prasad , and Mr. Shiveswar Dayal, for the 
Respondents, 

JUDGMENT. 

Das, J.—Tbe prior mortgagee, who in 
execution of bis mortgage decree purchased 
tbe property, is the appellant before us 
aDd was tbe second defendant in the action 
which was brought by the subsequent 
mortgagee to enforce his mortgage bond. In 
the suit of the prior morgagee the subsequent 
mortgagee was not a party, 

It was first of all argued by Mr, Kulwant 
Sahay on behalf of the appellant that 
the suit was barred by limitation, His 
point is that the money by the expresa 

terms of the mortgage bond was re payable 
on the 30th of Jeth 1311, corresponding to 
29lh May 1104. The suit was, according to 
him, brought on the 17th June 1916 and was 
accordingly barred by limitation. 

A very interesting point arises whether 
the 30th cf Jeth corresponds to 29th May 
19C4 or the 28th June 1904. In the 
view that we take of the matter it is 
quite unnecessary to deal with this point. 
J am of opinion that the suit is within 


OASES. (1920 

time on the materials that are on the 
record. It appears from tbe endorsement 
of tbe Subordinate Judge that the plaint 
was actually filed on the 27fchMay 1916. 
On that day there were deficit Court-fees 
due from the plaintiff, and tbe learned 
Subordinate Judge made an order to tbe 
effeot that the plaintiff do pay the deficit 
Court fee stamp and supply Survey Thana 
and Khewat within a week from that day. 
If the learned Subordinate Judge intended 
not to receive the plaint on that day, it 
is obvious that he could not make an 
order npon the plbintiff. The faot, that he 
did make an order on the plaintiff on the 
27th May 1916, indicates that the plaint 
was filed on that day Tbe deficit Court- 
fees were subsequently made good. Mr, 
Kulwat Sahay, however, argues that in the 
first instance the learned Subordinate Judge 
gave a week from the 27th of May. There 
is another order on the 6th of June giving 
the plaintiff three days’ time to pay the deficit 
Court-feep, and his argument is that the . 
deficit Court-fees should have been made 
good by the 9th June 1916. He says that 
the order 6beet shows that the final order 
was passed by the learned Subordinate 
Judge on the I7ih June, and according 
to Mr. Kulwant Sahay there is no order 
extending tbetime from9th June to 17th June. 

In my view, we must assume that there 
was extension of time from 9tb June to 
17th June. If he had not extended the 
time, he would have rejected the plaint 
as was filed before him. But that course 
he did not adopt. He might, if he ohose, 
have made two orders that day, first 
extending the time from the 2th June 
to 17th June and secondly accepting the 
de6oit Court-fees. He did not reoord tbe 
first order. We must assume that he 
intended to and did, in faot extend the 
time from the 9th June to 17th June. 
The point, however, whioh is of import¬ 
ance in the case is that on the 27th 
May 1916 he did make an order upon 
the plaintiff to pay the deficit Court-fees. 
That indicates, to my mind, with sufficient 
dearness that the plaint was filed on 
the 27th May 1916. If that is so, it is 
oonoeded that the suit is well within. 
time. The first point urged on behalf of 
the appellant must accordingly fail. 

The next point which has been 
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by Mr. Kulwant Sahay is that there is 
no provision in the mortgage-bond for 
payment of interest after the due date 
and |hat there is no security on the 
property mortgaged in res peat of the 
interest that might beocme dne to the 
mortgagor. I have carefully examined the 
point in question and I agree with Mr. 
Knlwant Sahay, first, that there is no 
provision for payment of interest after 
the dne date and seoondly, that the 
interest is not a oharge on the property 
mortgaged. Mr. Laohmi Narayan Sinha 
on behalf of the plaintiff-respondent 
urges that the interest must in law be 
deemed to be a oharge on the property. 
With this contention I do not agree. The 
definition of the mortgage money in 
seotion 5 of the Transfer of Property 
Aot, in my vie*?, suggests that the 
mortgage money does not inolude interest, 
unless its payment is expressly seoured 
by the mortgage. If that be so, then the 
plaintiff is really only entitled to a mort. 
gage deoree in respeot of Rs, 700. We are 
not oonoerned with what the position may 
be between him and the mortgagor. The 
question is of vital importance so far as 
the appellant is ooDcarned. 

In the Court below the plaintiff offered 
to be redeemed by Mr. Knlwant Sabay’s 
client. In this Court Mr. Laohmi Narayan 
Sinha has argued that be is entitled to 
redeem the defendant No. 2 in respeot of 
the property mortgaged to him. In other 
words, he claims partial redemption and 
he cites a decision of this Court reported 
as 8heo Narain 9ahu v, Rim Nirjkhan 
Ojha (1). Now it is oonoeded that, as a 
general rule, a parsoD, who has any 
right to redeem, has a right to redeem 
the whole mortgaged property and not a 
part of it, but this is subjeat to the 
exception that where the integrity of the 
mortgage is broken up, partial redemption 
miy be claimed. Mr. Laohmi Narayan 
Sinha points to an allegation in the written 
statement that one item of property bas 
brea purchased by some person other than 
the prior mortgagee. Bat the point bas 
not been investigated in any Court, and 
having regard to the distitnt offer in 
the Court belov that he was willing to 

Om. 51? 


be redeemed by the plaintiff, we do not 
think that we ought to accede to Mr. 
Lmhmi Narayan Singh’s oonteniton in 
this Court. In my view, therefore, the 
appellant is entitled to redeem the 
respondent and I would modify the deoree 
of the lower Appellate Coart in the 
following manner, namely, that the name 
of defendant No. 2 will be added as a 
person entitled to redeem the plaintiff’s 
mortgage within three months from the date 
of this judgment upon payment of the 
principal amount of the money due, that 
is to say Rg. 703 to the respondent. 

We make no orders a9 to costa in this 
Court. 

The order of the costs of the lower Court 
will stand. 

Adamj, J.—I agree. 

Decree modified. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 892 of 1918, 

January 9, 1920. 

Present : —Mr. Justioe Shah and 
Mr. Justice Crump. 

VAIKUNT SHRIDHAR BHATTA — 

Plaintive—Appellant 

versus 

MANJUNATH MADHAY BHANDARI 

AtD ANOTHER—DEFENDANTS NOS. 1 & 4 

—Respondents. 

Execution of decree—Attachment—Objection to 

attachment—Property charged with certain payments _ 

Bale subject to charge—Death of objector—Suit by 
auction-purchaser for partition — Sale, validity of. 

S. obtained a decree against B. and in execution 
attached properties Nos. 1 and 2. K., the mother of 
B , objected to the attachment and applied to have 
it raised, on the ground that property No 2 was in 
her possession which she was entitled to retain 
daring her lifetime and that there waa a charge 
thereon for her funeral ceremonies and that pro- 
perty No. 1 waa subject to a charge for her main- 
tenance. Her application was granted, but there- 
after on the application of S. the Court direoted 
sale of both properties, subjeot to the charges claimed 
by K The right, title and interest of B. in the pro¬ 
perty subject to the charges were put up for sale 
and were purchased by the plaintiff who, on the 
death of K , sued for partition claiming a one-fourth 
share, which represented the interest of B, B. an4 
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bis brother If. contended that there was no attach¬ 
ment of the property and that, therefore, the sale 
was void. The trial Conrt, holding that the sale 
was valid, decreed the claim, but on appeal by M. 
this decision was reversed on the ground that the 
sale was void because there was no subsisting attach¬ 
ment. On second appeal: 

Held, that the executing Court having treated the 
attachment as being still in force when it ordered the 
property to be sold, there was a sufficient attachment, 
that the sale was not void, and that, consequently, 
the plaintiff was entitled to a decree, [p. 219, col. 2.] 

Second appeal from the decision of the 
District Judge, Kanara, in Appeal No. 22 
of 1918, reversing the decree passed by 
the Subordinate Judge, Honawar, in Civil 
Suit No. 184 of 1917. 

Mr, 0. P. Murdeahioar, for the Appellant. 

Mr. Nilkant Atmnram , for the Respond¬ 
ent. 

JUDGMENT. 

Shah, J.—The facts which have given 
rise to this appeal are these :— 

Certain properties including the property 
in suit formed the subject-matter of a 
partition among four brothers, defendants 
Nos. 1 and 2, father of defendant No. 3 
and one Venkatraman. At that partition 
the property in suit was given to their mother 
dnriDg her lieftime for her maintenance. 
One Sheshgiri obtained a decree against 
defendant No. 2 and in execution of that 
decree he attaohed two lands, plaint serial 
Nos. 1 and 2. Kaveri, the mother of 
defendant No. 2, objected to the attachment 
and made an application for having the 
attachment raised on the ground that plaint 
serial No. 2 was in her possession; that 
she was entitled to retain it daring her 
lifetime and that there was a charge thereon 
for certain sums to be paid by the brothers 
for her fnneral ceremonies after her death. 
The allegation as to the other land was 
that it was subject to a charge of her 
mainteoaoe at a certain monthly rate. 
This application was granted on the 16 th 
of August HOI. Thereafter on the Dar- 
khast of Sheshgiri an order was made on 
the 30th of October 1901 directing the sale 
of both the properties, including the property 
plaint serial No. 2, subject to oertain oharges 
which were claimed by Kaveri in her 
application. The right, title and interest 
of defendant No. 2 in the property were 
put up for sale subjeot to the oharges men¬ 
tioned in the order of the 30th of October 

and the plaintiff purchased the same. The 

‘ * “ ’ • 


sale was duly confirmed and apparently no • 
objection was taken to the sale thereafter . 
either by the decree holder or the judgment- 
debtor. Kaveri died in 1915, and the 
auction puiohaser filed the present suit in 
1917 for the partition of the property 
described as plaint serial No. 2 and claimed . 
his ore fourth share which represented the 
interest of defendant No. 2 in the property. 
Defendants Nos. I and 2 contended that 
in faot there was no attachment cf the 
property in question and that the sale in • 
the absence of any previous attachment was 
void according to law. The defendant No, 

3 did not appear, and defendant No. 4, 
who was a purchaser of the share of Venkat- , 
raraan, claimed that on partition bis one - • 
fourth share might be assigned to him. 

The trial Court found that the plaint . 
property was released from attachment at _ 
the date of the sale, but that Court, 
came to the conclusion that the sale . 
was valid in spite of the absence of 
a formal attachment at the date of the sale. 
Accordingly a decree was passed in favour 
of the plaintiff, allowing him his one-fourth 
share in the plaint serial No. 2 by partition. 
There was also a decree for past mesne 
profits and future mesne profits against 4 
defendant No. 2. The defendant No. 4 also 
was allowed under the decree to recover his 
one-fourth share by partition in the pro¬ 
perty. i 

The defendant No. 1 appealed to the 

Distriot Court from this decree against the 
plaintiff and defendant No. 4. He did not 
join defendants Nos. 2 and 3 as respondents 
to bis appeal. The Appellate Court came 
to the conclusion that the property had 
been sold by the Court when it was not 
under attachment and that the sale was 
void in consequence of the absence of attach- 
ment at the time. The learned District 
Judge accordingly reversed the deoision and 

allowed the appeal with costs. 

In support of the appeal, which has been 
preferred from the deoree of the Distriot 
Court, it has been urged that the property 
was under attachment in faot when the 
execution proceedings relating to sale of 
the right, title and interest of the present 
defendant No. 2 went on in the executing 
Court on the Darkhast filed by Sheshgiri, 
that even if there was no attachment the 
sale was not void, and that under the oir* 
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•umRtanaes of this ease it was not open to 
•the lower Appellate Coart to reverge the 
decree on the appeal of defendant No. 1 as 
defendant No. 2 had not joined him in the 
appeal. 

We have heard the Pleader for the res* 
pondent on the first and the last points, and 
in the view which we take of those points 
we have not considered it necessary to hear 
him fully on the question as to whether the 
sale effeoted by the Conrt in the absenoe 
of aDy prior attachment would be valid or 
not. 

It may be noted that in the appeal pre¬ 
ferred to this Court by the plaintiff de¬ 
fendants Nos. 2 and 3 have not been joined 
as parties. 

The first point to be considered is whether 
the lower Courts are right in their view tLat 
there was no attachment of the property 
which was put up for sale. The facts relat¬ 
ing to the point are that the property was in 
fact attached in the first instance on the 
application of Sbeshgiri, that there was 
subsequently an order on Kaveri’s applioa 
tion and that later on in the Darkhast pro¬ 
ceedings there was an order stating the 
effect of the order on Kaveri’s application. 
If the effect of the order is correctly stated 
by the executing Court in its older of the 
SOth of Ootobsr 1901, it seems to me that the 
property was duly attached at the time. To 
start with, in this case there was an attach¬ 
ment of the property on the Darkhast of 
Sbeshgiri. It is urged on behalf of the res- 
pondent that that attachment was raised by 
an order on Kaveri’s application under rule 
60 of Order XXI. If the order stood by 
itself, there would be muoh to be said in 
favour of the view that the attachment 
was wholly raised so far as the property in 
question was concerned. But the order is 
very brief and it is quite clear that in its 
•ntirety it is difficult to apply it with reference 
to the other property which formed the 
subject matter of that application and of the 
attachment. As regards the other property 
the claim of Kaveri was that it was subject 
to a certain charge. As regards the property 
now in question her claim was that she was in 
possession and that she was entitled to enjoy 
the property during her lifetime. No doubt in 
the application she proceeded to say that the 
defendant No. 2 had no right to the property. 
But it ill clear that her meaning was that 


during her lifetime he had no right to the 
property, and that it was subject to a certain 
charge for her funeral expenses. In Ootober 
1901 when in executing the deoree in favour 
of Shesbgiri the Court read this order as 
meaning that the right, title and interest of 
defendant No. 2 in tbe property was liable 
to be sold subjeot to the interest of Kaveri, 
which was stated in the order, it seems to 
me that the executing Court which bad 
passed the order on Kaveri’a application 
interpreted it in a manner in whioh it was 
reasonably oapable of being interpret¬ 
ed. If the order had been in that form 
in termp, it Beems to me that it would 
have been a valid order under rule 
60 whioh enables the Court to make an 
order releasing the property wholly or to 
suoh extent as it thinks fit from attachment. 
The order having been so interpreted by 
the executing Court And the prior attach¬ 
ment having been treated as being still 
in force, the property was put up for 
sale. In due oourse the plaintiff purchased 
the right, title and interest of the pre- 
sent defendant No. 2 in the property. I 
do not see how it could be said that there 
was absolutely no attachment of the pro¬ 
perty in question. It is clear on the alle¬ 
gation of Kaveri in that application that 
the judgment debtor had some saleable 
interest at the time; and though the order 
was in a general form, it was rightly 
understood by tbe executing Court to mean 
that the property was liable to be sold 
tnbjeot to Kaveri’s intereefc therein, I am 
clearly of opinion that the property was 
sufficiently attaebfd and that all the sub¬ 
sequent proceedings including the sale of 
tbe right, title and interest of the judgment- 
debtor were in older, and there is do real 
basis for tbe objection that the sale is void 
in consequence of the absence of any attaoh. 
ment. 

In this view of the matter it ,' 8 D0 fc 
neoessary to ooDsider the interesting ques¬ 
tion as to whether in the absence of an 
attachment a sale effeoted by the Court 
would be valid or not. Jn favour of its 
validity relianoe was placed in the oourse 
of tbe argument upon the deoision in Kishory 
Mohun Roy v. Mahomed Mu)offar Hossein (1) 

(i) 18 0. IS?; 9 Ind. Dec. (x. s.) 26. 


t 
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and Valkarjun v. Ncrhari (2). Od tbe other 
hand in favour of the view that in the absenae 
of aDy prior attachment the sale would be 
void reliance was placed upon the case of 
Balkrishna v. Masuma Bibi (3). It is not 
necessary, as I have said, to express any 
opinion on this question, as in my opinion 
the property was under attachment subject to 
Kaveri’s interest at the material time. 

The only other question whioh requires 
consideration is whether on the appeal of 
defendant No. 1 alone the lower Appellate 
Court could have pasred the decree now 
under appeal. It becomes necessary to 
consider that question as defendants Nos. 2 
and 3 have not been joined as parties to 
this appeal. It would have been far more 
satisfactory if they had been joined as 
parties to this appeal, quite apart from the 
consideration as to whether they were parties 
to the appeal in the lower Appellate Court. 
In the trial Court the defendant No. 2 
joined defendant No. 1 in raising the question 
as to tbe validity of the Court sale, but 
that Court deoided the question against them, 
and defendant No. 2 did not appeal from 
the decree for partition whioh was passed 
on the basis that bis right, title and interest 
had been validly conveyed to the plaintiff. 
It seems to me under the circumstances that 
the defendant No. 2 not having appealed, 
it was not open to defendant No. I to objeot 
to partition on that ground. Admittedly the 
defendants were tenants-in-oommon and there 
oonld be no doubt that either defendant No. 2 
or the person claiming to be the owner of 
his right, title and interest would be entitled 
to his share. Defendant No. 1 never con¬ 
tended that defendant No. 2 bad no share 
in the property. Though it might appear 
that the point whioh he raised in tbe appeal 
was one which was raised in the trial Court, 
in view of the faot that defendant No. 2 did 
not appeal from that decree, it oannot be 
said that defendant No. 1 oonld raise a point 
whioh it was open to defendant No. 2 
primarily to raise and whioh by his omission 
to appeal he must be taken to have given 
up. It seems to me, therefore, that on tbe 
appeal of defendant No. 1 tbe decree of 
the trial Court oould not have been properly 

(2) 25 B 337; 5 0. W. N. 10; 2 Bom. L. R 927: 27 
I. A. 216; 10 M. L. J. 368; 7 Sar. ?. C. J. 7o9 (P. C.J. 

(3) 6 A. 142; 9 I. A. 182: IS C. L. R. 23?; 4 
Saraewati’s P. C. J. 391; 3 Ind- Dec- g.) 15, 


reversed. In that view of the 
matter in spite of the absence of de* 
fendants Nos. 2 and 3 on the record of 
this appeal, I have come to the conclusion 
that this appeal may be disposed of without 
further delaying the proceedings by directing 
defendants Nos. 2 and 3 to be joined as parties 
to the appeal. 

On these grounds I would allow this ap¬ 
peal, set aside the decree of the lower Ap¬ 
pellate Court and restore the deoree of the 
trial Court with costa of this appeal and in the 
lower Appellate Court on defendant No. I. : 

OhD/ir, J.—I concur. 

Appeal allowed. 

• J 


PATNA HIGH COURT. 

Civil Mi.c-llxneous Appaal No. 93 of 1919, 

May 2 7 , 1920. 

Present: —Mr. Justice Coutts and 
Mr. Justioe Adami. 

KCJNJBEBARI SINDH —Jodgmsnt- ■ 
Debtor—Appellint 
versus 

TARAPADA MtTTE R—Decree-Holder 

—Respondent. 

Limitation Act (IX of 1909,1, 8ch. I, Art. 182 (5)— 
Civil Procedure Code (Act V of 1908,1, s. 89— Appli¬ 
cation for transfer of decree for execution—Certificate 
not sent through District Judge—Application, whether 
“in accordance with law." 

Where the holder of a decree applies to the Court 
to have his decree transferred to another Court for 
exeoution, and his application is allowed, and a 
certificate issued, but through the mistake of the 
Court the certificate is sent direct to the Cohrt in 
which execution is sought instead of through the 
District Judge, the application of the decree-holder 
is nonetheless an application made “in accordance 
with law’’ as required by Article 162 (5) of Schedule 
X to the Limitation Act. [p. 221, cob l.j 

It is not necessary in an application for transfer 
for the decree-holder to speoify that the transfer 
certificate should go through the District Judge, 
[p 221, col. ?.] 

Appeal against the order of the Sub- 
Judgr, Deoghar, dated the 22ad February 

1919. 

Messrs. Nares\ Ohandra Sink* and Netai 
Ohandra Qhos^t f° p the Appellant. 

Messrs. zushil Maiiab Mullick and 
Par.dhanan Binnerji, fir the Respondent, j 
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JUDGMENT. 

Goottf, J.—This is an appeal by the 
judgment debtor agaiDst an order of 

the Subordinate Jadge of Deoghar, 
disallowing an objection in an execution 
proceeding. It appears that one Tarapada 
Mitter obtained a decree against Kanj 
Bibaii Singh, Sabadeo Narain Singh and 
Bani Jagdamba Knmari on the 3rd of 
April 1915, The decree was drawn up 
on the 23rd of April 1915. On the 
22nd of Deoember 1915 the decree holder 
applied, to the Subordinate Judge of 
Hazaribagb, in whose Court the deoree had 
been obtained, to have his deoree trans¬ 
ferred to the Subordinate Judge of Deogbar 
for exeoutioD. The application was allowed 
and a certificate issued on the 6th of 
Jannary 1916 by the Subordinate Judge, 
Hazaribagb. By the mistake of the Subordi¬ 
nate Jadge, however, the certificate was 
sent direct to the Court of the Subordi¬ 
nate Judge of Deoghar, who continued 
the execution proceeding. Subsequently 
an appeal was made to the High Court* 
and the execution proceedings in the Court 
of the Subordinate Judge of Deoghar were 
quashed on the ground that the order, trans¬ 
ferring the execution proceeding to Deoghar, 
was bad as the oertifioate should not have 
been addressed direct to tbe Subordinate 
Judge of Deogbar but to the Distriot Judge 
of the Santal Parganas and directions given 
by him to tbe Subordinate Judge of 
Deogbar. The matter was put right and 
eventually the execution proceeding reaobed 
the Subordinate Judge of Deoghar through 
the proper obannel on the 14th of Novem¬ 
ber 1P18. The contention of the judgment- 
debtor was that the application having 
reached the Subordinate Judge of Deogbar 
more than three years after tbe date of 
the deoree, it was barred by limitation 
under section Ifc2 of the Limitation Act. 
It is not contended before us that an 
application for transfer is' not a step-in- 
aid cf execution, but what is contended is 
.that tbe application, which was made to 
the Subordinate Judge of Hazaribagb for 
a oertifioate cf transfer, was not made 
, in accordance with law” as required by 
Jk^r^le 132 (5) of the Limitation Aot 


' Kunja Behari Bingh v. Tarapada Mitra, 49 Ind, 

Pm* m-x*. - 


inasmuch as it was not therein stated 
that the transfer oertifioate should go through 
the Distriot Judge of Santal Parganas, 
I can see no force in this contention. 
The deoree holder wished to have his 
deoree executed in Deoghar and he made 
an application for a transfer certificate 
for this purpose. Unfortunately, a mistake 
was made by the Subordinate Judge of 
Hazaribagb, but this does not make the 
application of the decree-holder not in 
accordance with law. It was not, I 
think, for the decree-holder to point out 
to the Subordinate Judge the way he 
should proceed. The mistake was purely 
a mistake of the Subordinate Judge and 
the application for transfer wa.°, in my 
opinion, made in accordance with law. I 
would dismiss this appeal w.th costs. 

Adamj, J.—I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No, 6 op 1919. 
February 12, 1920. 

Present: —Mr. Justice Shah and Mr. Justice 

Hayward. 

HANMANT TIMAJI DESAI— Defendant 

No. 1— Appellant 
versus 

RAGHAVENDRA GURURAO DESAI— 

Plaintiff—Respondent. 

Civil Procedure Code (Act V of 190&J, O. XXXIV, r. 
14 —Decree in mortgage suit payable by instalments— 
Provision for default - Deerce-holder, whether entitled 
to enforce decree . 

A decree in a mortgage suit provided for payment 
of the mortgage-debt by instalments and directed 
that in the event of two instalments beiog in default 
the decree-holder would be entitled to recover the 
whole sum then due by sale of the mortgaged pro- 
perty. The jndgment-debtor paid the first festal- 
ment, made default in the second and paid the third. 
The decree-holder applied to execute the decree by 
sale of the mortgaged property: J 

Held, that the decree-holder was bound by the 
termB of the decree and was not entitled to bring 
the property to sale, because admittedly there wa* 
a default in the payment of one instalment only at the 
time of the application for execution. 1 [p. 2.22, col. 2i 
p. 223, col. J .1 ~ * 
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First appeal from the decision of the were pi 
Fist Clasp, Subordinate Judge at Dharwar, Rs. 1,3C 
in Darkhast No. 318 of 1918. holder t 

Mr. N. V. Qokh'ile, for the Appellant. of the 

_ _ . « m ..3 _ L _ _ _ 


were personally liable to pay the sum of 
Rs. 1,300 and that it was open to the decree* 
holder to realize that amount by the sale 
of the property mentioned in the darkhast 


Mr. A. V. UokhoLe, fortne Appellant. oi me proper*? - 

Mr. B. A. Jahagirdar, for Respondent not as part of the mortgaged property, bn 

npnnorf.TT holnncnnar to the judgment* 


No. 1 


JUDGMENT. 

Shah, J.—This appeal arises out of an 
application made by the decree-holder to 
execute the deoree passed on an award. 
Originally in 1904 a simple mortgage bond 
was passed by defendant No. 1 in favour of 
the plaintiff and his brother for Rs. 6,500. 
The disputes between the parties as to this 
bond were referred to an arbitrator and 
an award was made. Subsequently on the 
application of the plaintiff which was regia 
tered aB a suit, a deoree was passed in terms 
of the award. Under that deoree the defend- 
ants were to pay Rs. 14,000 in eleven 
instalments. The first ten instalments were 
to be annual instalments of Rs. 1,300 eaob 
and the last instalment was to be of 
Rs. 1.C00. The first instalment was to be 
paid on the 1st of August 1916 and the 
other instalments were to be paid on the 
1st of August every following year. The 
deoree further provided that in oase of 
default by defendants to pay any two 
instalments out of the said instalments, the 
said instalments should ba paid within six 
months from’ the date of default of the 
seoond instalment; and in oase of default 
to pay the said instalments within six months 
accordingly plaintiff do recover the whole 
of the amount, vie., the amount of the said 
two instalments and the subsequent instal¬ 
ments remaining unpaid on that day, together 
with oosts, by sale of the property mentioned 
in the simple mortgage bond. The defend¬ 
ants paid the first instalment on the 1st of 
August U-16, and the present darkhast was 
filed in July 1918 to recover the second 
instalment payable on the 1st of August 1^17 
with insterest by sale of a part of the mort¬ 
gaged property. The part of the mortgaged 
property was speoified in the darkhast !, and 
it was stated in the darkhast that the instal¬ 
ment payable on the 1st of August 1918 had 
been already paid to the decree-holder. The 
defendant, objected to the sale of a part of 
the mortgaged property. 

The First Glass Subordinate Judge, who 
dealt with this darkhast, allowed execution 
to proceed on the footing that the defendants 


debtors. 

From this order the present appeal 13 
preferred to this Court, and it is urged on 
behalf of the appellant that the darkhast is 

premature. > 

I desire to make it dear at the outest 
that in this darkhast we are concerned 
only with the prayer of the decree-holder 
to realize the amount of the instalment by 
the sale of a part of the mortgaged pro¬ 
perty. We are not concerned with the 
question as to whether, apart from any right 
to bring to sale a part of the mortgaged 
property, the decree-holder can recover the 
amount personally from the defendants or 
by the sale of any property of the judg¬ 
ment debtors other than the mortgaged 
property. That question does not arise in 
this darkhast, and I express no opinion as 
to the remedy .which the decree-holder may 
have as regards the sum in question 
against the defendants personally or the other 
property of the defendants. 

It seems to me clear that on the facts 
stated above and on the terms of the decree, 
the present darkhast to bring to sale a part 
of the mortgaged property is premature. 
The instalment of Rs. 1,300 forms part 
of the mortgage amount; and the terms of 
rule 14 of Order XXXIV show that where 
a mortgagee has obtained a deoree for the 
payment of money in satisfaction of a 
olaim arising under the mortgage, he shall 
not be entitled to bring the mortgaged 
property to sale otherwise than by instituting 
a suit for sale in enforcement of the mort¬ 
gage. The suit in which the plaintiff has 
obtained the deoree now sought to be 
executed may be treated as a suit for sale 
in enforcement of the mortgage . within 
the meaning of this rule. But it is clear 
that the decree-holder is not entitled to 
bring the mortgaged property to sale other¬ 
wise than by instituting such a suit. 
Treating the suit out of wbioh these pro¬ 
ceedings have arisen as a suit for sale m 
enforcement of the mortgage, it seems to 
me that the deoree-holder is clearly bound 

by the terms of the decree. Under the terms 
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of the dsoree the plaintiff can reoover the 
whole amount whioh may have remained 
unpaid after default in the payment of any 
two instalments by the sale of the property 
mentioned in the mortgage bond. At the 
date of this darkhast the contingency had not 
arisen, because admittedly there was a 
default in the payment of one instalment 
only at the time. The whole amount had 
Dot become due, and the right to bring the 
property to Bale under the deoree had not 
aocrued to the decree-holder, Under these 
oiroumsfcanoas it seems to me that the present 
darkhast is premature, treating it striotly 
as a darkhast for enforoeiog the deoree 
by tbe sale of a part of the mortgaged 
property. In my opinion the lower Court 
was wrong in allowing the property to be 
sold otherwise than under tbe terms of the 
deoree. 

I would, therefore, allow this appeal and 
dismiss the darkhast without prejudice to the 
right of the decree-holder to olaim this amount 
in any subsequent darkhast whioh he may be 
advised to file. 

Having regard to all the circumstances we 
direst that eaoh party should bear his own 
oosts throughout. 

Hayward, J. —I agree, It is an anomalous 
deoree and it is quite possible that the seoond 
instalment of Rs. 1,300 will be recoverable 
at onoe personally against the judgment- 
debtor notwithstanding the provisions of 
rules 4 and 6 of O.der XXXIV of the 
First Schedule to the Civil Procedure 
Code. But it seems to me quite dear that 
the amount is not recoverable now by tbe 
sale of any part of tbe mortgaged property 
both in view of the precise terms of the 
deoree and of the prinoiples underlying rule 14 
of Order XXXIV of the First Sohedule of 
the Oivil Proeedure Code. 


Appeal allowed . 
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PATNA HIGH COURT. 

Appeals from Original Ordbks Nos 9Aaxd 110 

of 1919 
July 7, 1920. 

Present: —Mr. Justice Coutts and 
Mr. Justice Sultan Ahmed. 
TEKAIT KRISHNA PRASAD alias 
RAJMONI— Judgment Debtor—Appellant 
in No. 24 and Respondent in No. 110 

versus 

SURENDRA MOHAN KUNDU and 
others— Degree Holders—Respondents 
in No. 94 and Appellants in No. 110. 

Mortgage decree—Preliminary decree directing 
payment of interest till date of realisation—"Date of 
realisationmeaning of. 


Where the preliminary decree in a mortgage 
suit directs payment of interest till the date of 
realisation, the words “dato of realisation" should be 
interpreted to mean the date of the expiry of the 
period of grace and not the date of actual realisation 
For interest after the expiry of the period of grace 
the final decree should be looked to. [p. 225 , col. 1,1 

Appeal from a decision of the Subordi¬ 
nate Judge, Hazaribagh. 

Me-are. Sushi l Madhah Mullick and 
B. O. Mitter, for Appellant in No. 94 and 
Respondent in No. 110. 

Mr. A. K, Ray, for Respondents in No. 94 
and Appellants in No. 110. 


^ --- M | 

Coutts, J.— These two appeals arise out 
of an execution proceeding. The decree- 
holders, Srinath Kundu and others, made 
an application for execution on the 28th 
olApnl liU° which ie still pending. 
The judgment debtors objected to the 
exeaution on the ground that it was 
barred by limitation, that it could not 
be maintained by the decree holders 
who are mere Farzidars of the original 
decree-holders and that the amount applied 
for in execution is exorbitant. Tbe ob 
jeotioDB were allowed in part and both 
the deoree-holders and the judgment- 
debtors have appealed. 

The judgment debtors' appeal is No. 94 
The only point which is urged in support 

har^d , L a r Pe > th ?‘ the •P^«on is 
barred by limitation. A preliminary decree 

was passed on the 8th of July 1898 and 

an order absolute was passed on the 

3rd of July 1901. The decree-holders’ 
oaae is that the first application for 
execution was made in the year 1993 
the second application was made in th« 



224 i8i>iU oasis. :: £idM 


TEKAIT KRIBflNA PRASAD V. 8URENDRA MOHAN 

same year, the third application was 
made on the 30th of Maroh 1905, the 
fourth application on the 29th of October 
1908 and the fifth application, which is 
the present application, was made on the 
28th of April 1910. The application is 
within 12 years of the decree so it is 
clearly not barred by 12 years’ rule of 
limitation, but it is contended that the 
application of the 30th of Maroh 1905 
was barred by limitation an! that, there¬ 
fore, the subsequent applications including 
the present application are also barred 
by limitation. 

Now the application of the 30th of 
Maroh 1905 is certainly more than three 
years from the date of the deoree 
absolute, but the decree-holders rely to 
save limitation on the two applications for 
exeoution said to have been made in the 
year 1903, The reoords and the execution 
registers have been destroyed in accordance 
with the rules, and the only evidence we 
have of these applications is a note by 
the Civil Sberistadar of the Deputy Commie- 
sioner, Subordinate Judge, on the back of 
tbe 3rd exeoution petition, which shows 
.that two previous exeoution petitions made 
in the year 1901 were registered. What the 
learned Vakil for tbe appellant contends, 
however, is that even if we aooept this note, 
and there is no reason why the Dote should 
not be aooepted, there is nothing to 
show that these execution petitions were 
in aooordanoe with law as required by 
Article 182 of the Limitation Aot. I 
cannot aooept this argament. The Sheri- 
stadar’s note shows that the applications 
for exeoution were registered; this is not 
ordinarily done unless they are in accord¬ 
ance with law and the fact of tbe appli¬ 
cation having been registered is, in my 
opinion, sufficient to establish that the 
applications are in fact in accordance with 
law. Moreover it is dear that no objection 
on the ground of limitation was made 
either to the 3rd or to tbe 4th applications 
for exeoution and this being so, it is not 
open to the judgment debtors to raise 
this plea now. I would accordingly dis¬ 
miss this appeal with costs. 

1 now come to the decree-holders’ ap¬ 
peal No. 110. With regard to this appeal 
the learned Subordinate Judge has found 
that tbe decree-holders are not entitled 


KUNDU. 

to any interest after the period of grace 
and it is in regard to this matter only 
that the deoree holders have appealed. 
The preliminary decree, as I have already 
said, was passed on the 14th of July 1898. 
The portion of it which refers to interest 
runs as follows; “That defendant No. 1 is 
to pay to plaintiff-i the costs inourred by 
them, and that till the day of realisation 
interest on the bond money will rnn at 
the rate mentioned therein” and it is 
argued by the learned Vakil for the ap¬ 
pellants that on a proper construction of 
this deoree tbe deoree holders are en- 
titled to interest on tbe bond rate until 
the money is actually realised. The . mean¬ 
ing of “day of realisation” in a pre¬ 
liminary mortgage deoree has been die- 
oussed by their Lordships of tbe Privy 
CouDoil in Sunder Koer v. fiat Sham 
Krisher, (1). In that oase their Lordships 
in considering tbe oase of Rameswat Koer 
v. Mahomed Mehdi Rostein Khan (2) made 
the following observations: “The expres¬ 
sion 'up to the date of realisation’ may 
have been used per incuriam, or it may 
have meant the day fixed for realisation/ 

8s in fact it seems to have been 
understood by the reporter of the case in 
the Indian Law Reports as expressed in 
his marginal note. Their Lordships oannot 
have intended to say that sections 86 and 
86 of the Transfer of Property Aot indi¬ 
cate that interest at the mortgage rate 
should be paid up to tbe time of aotual 
payment of tbe mortgage money to the 
mortgagee. These sections contain no 
direction for interest beyond the day to' 
be fixed by the Court up to which the 
account n directed to be taken, and in 
fast the whole difficulty on whioh there 
has been so muoh controversy has arisen 
from that oironmstance. It is enough to 
say that the question as to rate of interest 
(if any) to be allowed after the fixed day 
until aotual realisation was not before the 
Board, and the oase is not an authority 
on that qaesfcioa.” And again at a later 
stage of their judgment their Lordships 
said: ' That a general aocount should be 

(1) R4 C. 160; 4 A. L. J. 109; 5 O. L. J. 106; 9 Bom. 
L R 394; ll O. W. N. 249; 17 A. L. J. 41; 2 M. L. 
T. 75; 34 1. A. 9 (*». O.). 

(2) 26 C. 39 (P. 0.}; 2» I. A. 179; 2 0. W. N. 633j 
7 Sar. P. 0. J. 413; 13 Ind. Doo. (n. s ) 033. 
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taken once for all, and an aggregate preliminary degree is the date of realisation 


amount be stated in the degree for prin¬ 
cipal, interest and aosts dae on a fixed 
day, and that after the expiration of that 
day, if the property should not be redeemed, 
the matter should pass from the domain 
of contract to that of judgment, and the 
rights of the mortgagee should thenceforth 
depend, not on the eontents of his bond, 
but on the directions in the decree”. It 
seems dear then that the words 'Dale 
of realisation” in the preliminary mort- 
gage decree should be interpreted to mean 
the date of the expiry of the period of 
grace and that for the interest after this 
period the final deoree should be looked 
to. In the present case there is no direc¬ 
tion as to interest in the final decree. 
There is onlv the order dated the 3rd of 
July 1901 “The deoree is hereby made 
absolute.” There is thus, as I have already 
said, no direction in the final deoree for 
interest and this being so the learned 
Subordinate Judge wa», in my opinioD, 
right in his conclusion that it must be 
deemed to have been refused. 

We have been referred by the learned 
Vakil for the appellants to the case of 
Ookuldas v. Ohariram (3), in which tbe 
interest whioh bad been allowed in the 
preliminary deoree was allowed at the 
same rate until actual realisation. That 
oase, however, stands on an entirely different 
footing to tbe present ease. In that oase 
the final order ran as follows: '‘Where¬ 
as it appears to this Oourt that the de¬ 
fendant in this suit hae not paid into 
Oourt or to the plaintiff the sum of 
Ha. 20,457*4 plus R 9 . J,*06-<0 0 aod interest 
at 7 annas per cant, per mensem from the 
22ad July 1896 which by the conditional 
debtee passed by this Court on 18 th 
September 1836 he was required to pay 
on or before the 18th March 1897, it is 
hereby ordered that the conditional deoree 
be ma^e absolute.” There was in that oase 
no date fixed in tbe preliminary deoree 
uplo which interest at the rate allowed 
wai to be payable. Consequently it was 
held that interest at that rate was to 
•ontinaie after the period of graoe up till 
tbi* date of actual payment. In the pre* 
sent data, however, the period fixed iu the 

‘(8) *910.12211 7 0. L.J.233; 12 0. W. N. 869; 10 
Bom. L. B. 144, 35 1. A. 23 (P. 0 ). 

15 


whioh is the end of tbe period of graoe. 
The oase referred to, therefore, has no 
bearing on the present oase. On the other 
hand there is a oase of tbe Calcutta High 
Court, Vdit Narayan Jha v. Musammat Jasoda 
8<'hun Kalan (4), which is on all fours 
with the present oase and which entirely 
supports the view of the law whioh I 
have taken. 

In my opinion the decision of the learned 
Subordinate Judge is oorreot and I would 
dismiss this appeal with aosts. 

Sultan Ahmrd, J. —I agree. 

Appeal dismissed, 

(4) 46 Ind. Cas. 469; 27 C. L. J. 576. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 49 ok 1917. 

Maroh 16, 1918. 

Present-. — Mr. Justioe Maung Kin. 

MA SHIN MIN and others—Defendants— 

Appellants 

versus 

BA. THAUNG and others—Plaintiffs— 

Respondents. 

Buddhist Law, Burmese —Payiu property — Bouse 
built during coverture on payiu property, ownership of, 

A house built, during coverture, on the payin pro¬ 
perty of the husband or wife becomes the joint 
property of the husband and wife, and neither can 
oust the other from possession, [p 2*6, cols. 1 <fc 2 ] 

Mr. Lmtaigne, for the Appellants. 

Mr. Doctor , for the Respondents. 

JUDGMENT,—Although the prayer in 
the plaint is for ejeotmen*, the suit is one 
for possession of two holdings of land on 
one of whioh stands a house. Plaintiff 
(who now is dead) sued his wife Ma Shin 
Min for possession of these holdings together 
with the house on one of them, namely 
holding No. 23, on the ground that the 
properties were his payin acquired before he 
married Ma Shin Min, Defendant Ma Shin 
Min claimed that they were acquired daring 
coverture with her. Ma Kyin Ya apd 
Maung Sein Ganng were also made defend¬ 
ants, as Ma Shin Min bad sold her half share 
in the properties to them. 

Both the lower Courts found that tbe 
lands were the payin property of the plaintiff. 
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The lower Appellate Court omitted to decide 
the question as to whether the house was 
also the payin of the plaintiff or not. The 
trial Court held that the house was the 
joint property of plaintiff and defendant 
Ma Shin Min, on the ground that the plaintiff 
had admitted that the house was built 
while he' was living with defendant Ma 
Shin Mio. I think this finding as to the 
house waB oorreot. 

The faots then are, first, that the lands 
belonged to plaintiff solely and defendant 
Ma Shin Min had no interest in them during 
plaintiff’s lifetime, and secondly, that the 
house belonged jointly to the plaintiff and 
Ma Shin Min. 

The conclusion of law from the fact found 
as to the lands is that plaintiff would be 
entitled to get possession of the lands from 
Ma Shin Min and any sale by her cf them 
was void. There is really no dispute regarding 
this oonolusion. There ie, however, a dispute 
as to the effect as to the house. It has 
been oontended on behalf of the defendants 
that plaintiff was not entitled to tarn them 
out of the house. In Bandacharya v. 
Shrinivasacharya (1) Jenkins, C. J., and 
Aston, J., followed the law as laid down 
in the English oase of Gulley v. Doe d, 
Taylerson (2) whioh is as follows:— 
‘Generally speaking, one tenant in-oommon 
oannot maintain an ejectment against 
another tenant-in-oommon, beoause 

the possession of one tenant in-oommon 
is the possession of the other, and, to 
enable the party complaining to maintain 
an ejeotment there must be an ouster of 
the parly complaining.” This ruling was 
followed by the same learned Chief Justice 
and another Judge, Batty, J„ in Gangadhar 
y.-l’arashram (3); In Buddhist Law husband 
and wife are often described as partners, 
and I think they may, as regards their 


joint immoveable property, be regarded as 

tenants-in-oommon, or to nee language 

whioh would suit our system ot landholding, 

whioh is not exactly the same as the 

English system, owners in oommoD. On 

the analogy of the law laid down in the oases 

oited above, 1 think it right to hold that 

the plaintiff was not entitled to oust de- 
(i) 6 Bom. L. B. 742. 

(2; 11840, li A & E. 1008 at p. 1014; a P & D. 
639? 9 L. J. IN. s., Q. B. 288; 118 E. ft. 897; 62 B. B. 
605 . 

13) 29 B 300| 7 Bom, L, B. 262, 


fendant Ma Shin Min from the house, 
unless he could prove that he had been^ 
ousted by her. The oase was not contested 
on the basis of his ouster. Nor is there, 
any evidence on the record to that effect^ 
I, therefore, hold that the plaintiff was 
entitled to get possession of the lands, buf^, 
not of the house from the defendants. 

I may here state that it is dear that 
the maxim of English Law, quicquid in» 
feiificatur solo, solo cedit, does not apply to this 
oase. See Beni Ram v. Kundan Lai (4) and 
Ma San Shioev. Vulli-ippa (5). The decree 
of the lower Courts will be modified accord¬ 
ingly- 

The appeal was on the whole oase, and 
the defendants-appellants have been partially, 
suooessfal. Eaoh party will pay its own costs, 
throughout. j 

Decree modified. 

(4) 21 A. 493; 1 Bom. L. R. 400; 3 0. W. N. 602; 20 
I. A 68; 7 Sar. P. C. J. 623; 9 Ind Dec. (N. 8.) 1022. 

(6) 10 Bur. L. R 49. 
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BOMBAY HIGH COURT. , 

Second Civil Appeal No. 984 op 1918. 

February 5, 1920. 

Present: —Mr. Justice Heaton. 

GOL DAJI HATHi and others— , 

Defendants—Appellants ( 

versus 

DOD LAXMAN KURBAN and others— . 

Plaintiffs—Respondents. 

Landlord and tenant—Ejectment — Notice—Tenant 
asserting particular form oj tenancy—Denial oj land¬ 
lord’s title — Notice, whether indispensable. 

Inasmuch as the necessity for notice is andnoident; 
of tenancy before a tenant can be evicted, the mere 
fact that a tenant asserts that his tenancy is of one 
type although it tarns oat to be of quite a different 1 
type is no ground for dispensing with such notice, 
[p. 227, col. 2.] 

Second appeal from the decision of the. 
Assistant Judge at Ahmedabad, in Appeal, 
No. 145 of 1916, modifying the decree passed 
by the Subordinate Judge at Dholka, in Civil 
Suit No. 182 of 1914. 

Mr. H. V. Divatia , for the Appellants. , 

JUDGMENT—The facts in this oase are. 
somewhat complicated. Bat for the purposes . 
of this second appeal the faots which emerge 

are these;— 
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The plaintiffs are now, and at the date of 
the suit were, the owners of the land in suit. 
They sued to eject the defendants. Out of 
the defendants those wieh whom we are con- 
eerned are defendants Nos. 1 and 3 who are 
in oooupation of the land. They olaimed to 
be there as permanent tenants. They appear 
to have been or they pretended to be un¬ 
certain as to who was their landlord, but 
that uncertainty is now removed. If they 
are tenants, their landlords are the plaint 
iffs. They olaimed that they were perma¬ 
nent tenantp, and this faot certainly 
emerges, that they are either permanent 
tenants or annual tenants, and in either 
event they are entitled to notioe. 

The trial Court same to the conclusion 
that the tenancy had not been legally 
determined by proper notioe and dismissed 
the suit. 

The plaintiffs appealed to the District 
Court, and the Disiriot Court held that as 
to half the *lard the defendants were 
permanent tenants and oould not be eviotcd. 
As to the other half the Court held that 
they oould be evicted and made a decree 
accordingly. 

It is the defendants who have appealed 
here. The plaintiffs, though notioe was 
served on them, did not putin an appearance. 
The fasts which X have to aooept are that 
as regards the half of the land of whioh they 
are not permanent tenants the defendants are 
tenants apparently holding under an annual 
tenancy and, think there can be no doubt 
that as such they are entitled to notioe 
before eviction. The Judge in appeal said: 

xn all these circumstances 1 do not think 
any previous notioe was necessary.” It is 
rather unfortunate that the point was not 
dealt with a little more fully, beoause the 
oiroumstanoes are numerous and somewhat 
complicated. But, as I have said, they 
result in this: that the defendants were 
holding as tenants, and as tenants, it 
eeems to me, they were entitled to notioe. 
In the case of Vithu v. Dhondi (1) we 
have a discussion of the question whether 
an assertion by a tenant that he is a 
permanent tenant, whereas in reality he is 
only an annual tenant, is a denial of the 
landlord’s title euch as to make eviction 
" without notice lawful—I mean of course 


eviotion by order of the Court. The discus* 
Bion resulted in an expression of opinion 
that was not very definite. But though 
not very definite, it was undoubtedly to 
the effect that in such a case notioe oould 
not be dispensed with. I cannot take that 
decision as a binding authority, beoause of 
its tentative character. But it seems to 
me that it was right. It seems to me 
that where you have a tenant who is in 
the ordinary oourse of events entitled to 
notioe, he cannot bo lawfully evicted without 
notioe, merely because he asserts that his 
tenancy is of one type although it turns 
out to be of a different type. The necessity 
for the Dotice is an incident of tenancy 
and it seems to mr that as it attaches 
to a tenanoy, whethe annual or permanent, 
it cannot be dispeD led with although the 
tenant may assert that he is a permanent 
tenant, whereas in reality he is only an annual 
tenant. 

For that reason it seems to ms that the 
deoision of the first Court is correct and that 
the decision of the Appellate Court in this 
matter of notice was inoorreot, 

I need not trouble myself to discriminate 
between faots whioh have been found by 
the first Court and facts which have been 
found by the Appellate Court, The result, 
under the law applicable to the case, is that 
the suit has to be dismissed, beoause the suit 
is a suit to recover possession and the 
plaintiffs are not entitled to recover posses¬ 
sion. They are not entitled to recover 
possession of half the land, because as to 
that half the defendants Nos. 1 and 3 are 
permanent tenants. They are not entitled to 
reoovar possession of the remaining half, 
because whatevsr the nature of their tenancy, 
the defendants have not been served with 
a proper notioe. 

The appeal ip, therefore, allowed, and 
the suit is dismissed with costa through* 
out. 

Appeal allowed. 


(I) 16 B, 4Q7j 8 lnd. Deo. (n. a.) 277. 
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TIRUGNANAPAL V. PONNAMMAI NADATHI. 

PRIVY COUNCIL. 

Appeal from the M.dkab High Court, 

Judo 8 , 1920. 

Present : —Viaoount Hftldane, Visooant 
Finlay, andL^rd Moulton. 
TIRUGNANAPAL—Pl» intiff—Appellant 

verst/ .v 

PONNAMMAI NADATHI and others 
—Defendant—Respondent®. 

Will-Document intended to operate de present!, 
■whether Will —Document containing declaration of 
intention to make adoption, validity of. 

A document, which contains nothing whatever in 
he nature of a testamentaiy devise to take effect 
on the death of the executant and not until then, 
but is inteuded to operate de presenti, cannot be 
regarded as a document of a testamentary character, 
notwithstanding that in some places it styles itself 
a Will the mere calling a document a W ill does not 
make it a Will L p ' 9, col i p <£>0, col. ».] 

An unregistered document containing a declaration 
as to the intention of the executant to make an 
adoption and a statement of his wishes thereafter 
has no legal validity, [p. 230, col. 1.] 

Appeal against the deoree and judgment 
of the High Court of-Judicature at Madras 
(Coutts-Trotter and v-rinivasa AiyaDgar, JJ.), 
dated the 2cth October 19.5 and reported as 
32 lnd. Oae. 569, affirming the deoree of the 
Sub-Judge, TutiooriD, dated the 15th April 

1913. 

Mr K. Brown, for the Appellant. 

Sir Erie Richards and Mr. E. B. Raiker, for 
the Respondent. 

JUDGMENT. 

Lord Moulton. —This is an appeal against 
the judgment and deoree of the High Corn t 
of Judioature at Madras, dated the 28th 
October 1915, which affirmed the deoree 
of the Subordinate Judge of Tutioorin, 
.dated the loth April 1913. The suit was 
brought by the plaintiff to reoover posses¬ 
sion of oertain properties and for declara¬ 
tions of the invalidity of the mortgages 
upon them, and the defendants are persons 
olaiming right to the said properties or 
interests therein under the said mortgages. 

The sole question before their Lordships 
is as to the plaintiff’s title to the lands in 
question. It rests solely npon a oertain 
dooument desoribed as a Will. Both the 
Courts below have held that this dooument 
is not a Will but is wholly of a non-testa- 
mentary oharaoter. It is not contested that 
if this is the oase the dooument is invalid 
and gives no title to the plaintiff, beoause 
it was not registered and did not beir 


the stamp whioh wonll be neoessary if it 
was a transference of the property in 
question inter ti os,. The sole question, there¬ 
fore, that their Lordships have to deoide 
is as to the nature of this dooument whioh 
bears date the 8th Maroh 1892. 

At that date Vaikunta Nadar was the 
owner of the properties and as he had no 
male ohild he had resolved to adopt a boy 
somewhat distantly related to him, who is 
the present plaintiff, Tirugnanapal, and it 
was in oooneotion with this proposed adop¬ 
tion that the dooument was written. It 
stylfs itBelf a Will, and so far as is relevant 
is in the following terms:— 

*’Tbe Will executed this day, the 8th Maroh 
189*. oorresponding to 27th Masi of Andu 
J0t7 by Vaikunta Nadar, son of Vaikun»a 
Nadar (f Nattati village, Teokarai Taloq, 
linievelly Distriot, to the boy adopted by me, 
wboee name 1 have this day changed into 
Vaikunta Nadar from that known as Tiiugna- 
napal, son of Periasami Nadar of the said 
village, is as follows: As I have no male beir 
though I married two wives, as I have been 
falling ill very frequently, as my family is a 
respectable family entitled for several genera¬ 
tions to respeot (greatness) and to the inoome of 
the headship of the oaste, inoluding Nattamai 
and title to worship by my oaatemen, for that 
purpose and for enjoying the property and in 
regard to another consideration, tic., that for 
obtaining the fruit of this birth, according to 
the Hindu Sastras, it would not do without a 
male ohild, I have, out of my free will, execut¬ 
ed this Will pursuant to the request of my 
oastemen and after consultation with my 
mother and my wives. And you are to oon- 
duot yourself according to it as follows: 

“ From this day forward you shall be 
my ohild and live with me ; and out of 
the properties belonging to me and included 
in my patta and situate in the villages of 
Nattati, Perunkul&m, Sayalapuram and 
Kattalankulam in Tenkarai Sub-District and 
Taluq, Tinnevelly District, and in AUikulam, 
Ottapidaram Taluq, the lands in Schedule I 
belonging to my mother as her stridhanam 
and enjoyed by her, but inoluded in my 
patta according to the original old usage, 
and the properties in Sohedule II wbioh 
had been assigned to her for the inoome 
of the stridhanam (property) aooording to 
the direotion of my father and which are 
in her enjoyment,* she should enjoy at 


Vtl LVIII] INDIAN OASBS. 129 

TIRUGNANAPAL 0, POMNAUMAI KADATHI. 


nsnal ; the properties in Schedule III whioh 
were gifted by me to my young sister 
Ponnammi Nadatbi as stridhanam at her 
marriage, according to father’s direction 
and which she has been enioying, she 
should enjoy as usual ; excluding the pro¬ 
perties whioh shall belong to them all the 
other properties in Schedule IV and in- 
olnded in my patta you are to live with 
me and enjoy ; if perhaps I should die 
(attain Sivaloka) yon are to live with my 
mother and first wife and you are to 
perform the funeral ceremonies for me, my 
mother aod my wives, spending money 
according to our position ; you are to obey 
my mother, who has bsen from the begin¬ 
ning the proteotor (manager) of the family, 
and be under her protection atd conduct your¬ 
self according to her wishes (will); if per¬ 
haps there should be disagreement bet¬ 
ween my mother and my wife and they 
should not pull on together amicably then 
you shall be under my mother’s protection, 
and shall give my daughter stridhanam 
similar to that, given to my sister and, 
like unto her, present her jewels for Rs. 2,0JO, 
get her married to my 6Hter's son, and 
shall incur the expenses subsequent to 
marriage, without derogation (to position) 
according to the caste usage ; though my 
junior wife has left me (deserted me) you 
shall perform her funeral oeremonies and 
incur the expenses therefor ; if my senior 
wife is not willing to live with you and my 
mother, then you shall allot to her land 
and palmyras yielding an annual income of 
Rs. 200 to be enjoyed by her to meet her 
expenses ; the palmyras, odait and other 
trees standing on the lands in the above 
sohedule shall be enjoyed by each accord¬ 
ing to hie or her enjoyment of the lands; 
in addition to your acting as stated 
above in regard to my creditors you 
•ball pay them from the profits of the 
properties without any diminution to the 
original properties themselves, and if they 
are Dot sufficient, then yon shall make up for 
it by hypothecating the property (Sen- 
kulivayal) according to my mother’s 
wishes.’* 

Then follow the four schedules of properties 
referred to in the document. 

The only circumstance whioh need he 
borne in mind in construing this document 
IP ifc is admitted that it was the inten¬ 


tion at that time of Vaikunta Nadar to adopt 
the plaintiff, but that this intention was never 
carried out, 

The first point to be remarked is that 
although the document is called a Will it 
is addressed to the plaintiff, and it speaks 
of him as having been already adopted, and 
directs him to oonduot himself according 
to the Will. In substance, therefore, it 
purports to be a direction to the plaintiff 
as to his personal oonduot in his new 
position. The impression thus made by the 
early words of the document is confirmed 
by the whole of the rest of it. Its directions 
apply from the moment of its execution 
and relate first to his behaviour daring 
the lifetime of Vaikunta Nadar, and after¬ 
wards to his behaviour after the death of 
Vaikunta Nadar, but there is nothing whatever 
in the nature of a testamentary devise to take 
effect on the death of Vaikunta Nadar and not 
until then. 

But on examination, the direct evidence 
that it was intended to operate de presenii 
is clear aod unmistakable. It oommenaes 
by the statement from this day forward 
you shall be my ohild and live with me” 
and after directing that the allowances to 
his mother and younger sister should con¬ 
tinue, it savs, “all the other properties iu 
Schedule IV and included in my patta you 
are to live with me and enjoy ” Then follows 
the only reference to Vaikunta Nadar’s death 
that appears in the document. So far 
from indicating that the document is then 
first to take effect, it refers to the death 
almost incidentally iu the words “if perhaps 
I should die” and follows that up with 
direction as to his living with his 
mother and conducting himself according 
to her wishes. It is true that it also 
contains directions as to his giving 
allowances to Vaikunta’s daughter, and 
other personp, but considering that by 
the adoption the plaintiff would become 
the head of the house after the death 
of Vaikunta Nadar, there is nothing in 
these directions whioh is inconsistent with 
its being a mere expression of his wishes 
as to the conduct of the newly adopted 
son in the position which he was to 
ojoupy. 

To sum up, in their Lordships’ opinion 
the only words contained in the document 
which would support jts being regarded ay 
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a dooumeDt of a testamentary character are 
that in some plaoes it styles itself a Will. 
But nailing a dooument a Will does Dot 
make it so and in their Lordships’ opinion 
it is not of a testamentary oharaoter in any 
respeot, and that if it has any legal effeot 
whatever it is of the nature of a transaction 
inter vivos, and as euoh has admittedly no 
validity. But their Lordships have great 
doubts whether it purports to be anything 
more than a declaration of the intended 
adoption of the plaintiff and a statement 
of the wishes of Vaikunta Nadar thereafter. 

Their Lordships will therefore, humbly 
advise His Majesty that the appeal should 
be dismissed, and that the appellant should 
pay the costs. 

Appeal dismissed. 

Solicitor for the Appellant.—Mr, Douglas 
Grant. 

Solicitors for the Respondents.— Messrs. 
T. L. Wilson , fy Go. 


ALLAHABAD UGH COURT. 

Stamp Reference in Second Civil Appeal 

No. fcOl of 1920. 

June 12, 1920. 

Present: —Mr. Justice Tudball. 

SHIB DAYAL — Plaintiff—Appelunt 

versus 

MEHARBAN and others—Defendants 

—Respondents. 

Court-fees—Mortgage, suit on — Money-decree 

Appeals by both parties—Second appeals, two, by mort¬ 
gagee — Court-fee payable. 

4 

Plaintiff mortgagee brought a suit on foot of his 
mortgage. The Court of first instance gave him 
only a simple money-decree. Both parties appealed: 
the defendant mortgagor’s appeal was acoepted and 
the plaintiff’s was dismissed. Plaintiff filed two 
appeals against the two decrees: 

Held, that although both the appeals arose out of 
the same suit, they were two distinct and separate 
appeals and there was nothing in the Court Pees 
Act to empower the Court to consolidate the appeals 
and that full Court-fees must, therefore, be paid on 
each of them. [p. 231, col3. i & 2.] 

FACTS appear from the following Report of 
the Stamp Officer: — 

"This was a auitfor reoovery of Rs. 1,578-12 6 
0P aooount of principal and interest 


[1920 

• ^ 

due on the mortgage of 16th November 
190> by enforcement of hypothecation lien. 
A Court fee of Rj. 105 was paid on the 
plaint, on the amount claimed. The Conrt 
of first instance dismissed the claim against 
the mortgaged property, bat it gave the 
plaintiff a personal decree directing the 
plaintiff to realize the amonnt in snit with 
costs and future interest frem the assets of 
Goku), deceased debtor. 

Against the decree of the Court of first 
in9tanoo there were two appeals to the 
lower Appellate Court, one by the plaintiff 
(No. 1 of 1920) seeking for a decree for 
sale of the property mortgaged, and the 
other by the defendants (No. 3 of 1920) 
against the personal decree passed against 
them. Both appeals were valued at 
Rs. 1,578* 12*6 and a Conrt fee of Rs. 105 

was paid on each appeal. 

The lower Appellate Court dismissed the 
plaintiff’s appeal (No. 1 of 1920) and allow¬ 
ing the defendants’ appeal (No. 3 of 1920). 
It dismissed the plaintiff’s snit. The effeot 
of the decree of the lower Appellate Court 
was that the personal decree granted to the 
plaintiff by the Court of first instanoe was 
set aside. 

Against the decree of the lower Appel¬ 
late Conrt the plaintiff has filed two appeals 
to this Conrt against the two decrees passed 
by the lower Appellate Court, On the 
appeal which is against the decree of the 
lower Appellate Conrt passed on the plaintiff’s 
appeal (No. I of 1920), seeking for a decree 
for sale of the property mortgaged, the 
plaintiff has paid full ad valorem Conrt fee 
of Rs. 105 on Rs. 1,d7c-12-6, the amonnt 
olaimed in the plaint; and on the other 
appeal whioh is against the decree of the 
lower Appellate Conrt passed on the defend¬ 
ants’ appeal (No. 3 of 1920), dismissingthe 
snit and thns setting aside the personal 
deoree passed by the Conrt of first instanoe 
the plaintiff has paid a Court-fee of Rs. 2 
although the appeal is valued at Rs. 1,578 12 6. 
The grounds taken in both appeals are 
identical. In the grounds taken in both 
the appeals the plaintiff in the first instanoe 
contends for a deoree for enforcement of 
the hypothecation lien and, in the alternative, 
for a personal deoree for the amonnt claim¬ 
ed. The question for consideration is whe¬ 
ther full ad alorem Conrt fee of Rs. 105 
onght to be paid in each appeal or only 
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6na ■ Oourfc-fee on both appeals. If 
it is held that only one Oonrt fee is 
payable, then both the appeals are sufficiently 
stamped; but if it is held otherwise, then a 
deficiency of Rs. 103 must be paid on the 
appeal whiah is against the decree of the 
lower Appellate Court passed on the defend¬ 
ants’appeal (No. 3 of 1920). 

I am unable to 6nd out any authority justify¬ 
ing the payment of a Court-fee of Rs. 2 
on one of the appeals and, unless the learned 
Yakil is able to show any authority justify¬ 
ing his aotion, a deficiency of Rs. 103 must 
be paid on that appeal.” 

Messrs. M. L. Agartoala and Oultari Lai , 
for the Appellant. 

JUDGMENT.— This is a reference by the 
Taxing Officer. The facts are simple. The 
plaintiff, who is the appellant in both the 
appeals which have been filed, brought a 
suit to enforce a mortgage against the 
opposite party. The Court of first instance 
held that the remedy against the property 
was barred by time but that the plaintiff 
was entitled to a money-decree against the 
present defendant. It accordingly granted 
that class of decree to the plaintiff. With 
this decree the plaintiff was not satisfied. 
He appealed to the Dietriot Judge, main¬ 
taining that he was entitled to a decree 
for sale of the property mortgaged. The 
defendant also was dissatisfied with the 
decree and he also appealed to the Dis¬ 
trict Judge pleading that the plaintiff was 
not even entitled to a simple money-decree. 
The District Judge dismissed the plaintiff’s 
appeal and allowed the defendants’ appeal, 
with the result that the plaintiff’s suit 
stood dismissed completely. Prom both these 
appeals the plaintiff has filed two separate 
a'ppeals in this Court. This apparently is 
necessary to prevent the operation of the 
rule of res judicoti. Aooordiog to the re¬ 
port of the Stamp Officer the plaintiff is 
bound to pay full Couit-fees on each appeal. 
It was urged, however, on behalf of the 
plaintiff that full Court fees should be pay¬ 
able only on one appeal and that a fixed 
fee of Rs. 10-should be payable apon the 
other ’ appeal. He pleaded this in view of 
a> remark of the former Taxing Officer in 
a ■ similar case. It is true that the two 
appeals arise out of the same suit, but they 
are two distinct and separate appeals and I • 
0SB find nothing in the Act which empowers 


this Court to consolidate it into one appeal 
and to charge one Court fee. It is a pity 
that this cannot be done, as it seems un¬ 
just to make a man pay double Court-fees 
because under the law it is neoessary for 
him to file two separate appeals. Still, one 
must take the law as it stands, and until 
it is amended, the law demands that on each 
appeal full Court-fees should be paid. Court- 
fees will, therefore, accordingly have to he 
paid on each appeal according to its value 
and according to the law as it stands. I 
allow the appellant one month within which 
to make good the deficiency in Court- 
fees. 

% 

Order accordingly . 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 432 or 1919. 

April 6, 1920. 

Present:— Mr. Justice Shah and 
Mr. Justice Hayward. 

BHAICHAND KIRPARAM and another— 
Plaintiffs—Appellants 
versus 

RANCHHODDAS MANCHHARAM 

anu others—Defendants — Respondents. 

Civil Procedure Code (Act V oj l£08,), s. 47, O. 
XXXIV, r. 14— Sale held in contravention of O. XXXIV, 
r. 14, whether void or voidable — Proper remedy — 
Limitation Act (IX of 1908,), Sch. I, Art. 166— Mort¬ 
gagor continuing in possession under rent-note—Suit 
by mortgagee for possession and rent, nature of. 

A sale held in contravention of rule 14, Order 
XXXIV, of the Civil Procedure Code is not void 
but voidable at the instance of the mortgagor and 
in order to avoid it, it is sufficient for the mortgagor 
to show that the sale contravenes the provisions of 
the rule, and the proper remedy is not a suit bub 
an application under section 47 of the Code made 
•within thirty days from the date of the sale. [p. 
233, col. 1; p. 236, col. 1.] 

Where a mortgagor continues in possession of the 
mortgaged property under a rent-note passed at 
the time of the mortgage to the mortgagee, a suit by 
the mortgagee to recover possession of the property 
and the rent due on the rent-note is a claim arising 
under the mortgage within the meaning of rule 14 
of Order XXXIV of the Civil Procedure Code.fp. 282, 
col 2.] 


232 INDIAN CASKS. [1980 

BHA1CHAMD KIRPARAM V. RANOdHODDAS MANCHHARAM. ‘ 


Second appeal from the decision of the 
Assistant Judge at Sarat, in Appeal No. 155 
of 1917 confirming the decree passed by the 
Snbordinate Jodge at Sarat, in Civil Sait 
No. 16 of 1917. 

Mr. 0. N. Thakor, for the Appellants. 

Mr. K. fi. Knyajee, for Respondents Nos. 1 
and 2. 

JUDGMENT. 

8hah, J.—The plaintiffs in this case mort¬ 
gaged the house in suit to defendant No. 1 
in 1910 with possession. They continued 
in possession under a rent-note passed at 
the same time to the mortgagee, in 1914 
the defendant No. 1 sued the plaintiffs to 
recover possession of the house and the 
rent due on the rent-note, and obtained a 
decree against them. In execution he 
obtained possession of the house and attached 
the equity of redemption in the house and 
one land owned by the mortgagors. 

This land was mortgaged to one Bai 
Nandkore, who assigned her rights to 
defendant No. 3. Defendant No. 2 parohased 
the house and the land in January 1916: 
and both the sales were confirmed in March 
1916. The present 6uit was filed by the 
plaintiff in January 1917 to set aside 
the decree and the sales held in execution 
thereof. For the purpose of this second 
appeal it is needless to state the alle¬ 
gations upon which be Bought to set aside 
the deoree and both the sales. It is 
enough to state that thes trial Court dis- 
missed the plaintiff’s suit. In appeal the 
decree of the trial Court was confirmed: 
but for the first time the point relating 
to Order XXX1Y, rule 14, was con¬ 
sidered with reference to the sale of the 
house. 

In the appeal to this Court the relief 
claimed is limited in argument to the 
setting aside of both the sales: and it 
may be mentioned at onoe that there is 
no error of law shown with regard to the 
conclusion reached by both the lower Courts 
as to the sale of the land. It is dear 
that the appeal, so far as it relateslto the 
sale of the land, mustfail. It was xport- 
gaged to a third person and it was quite 
open to the defendant No. I as decree- 
holder to bring the equity of redemption 
in the land belonging to his judgment- 
debtors to sale. 

4a regards the sale of the house, however, 


it is urged that it is contrary to the 
provisions of Order XXXIV, rule 14, and 
that on that ground it ought to be set 
a*>ide. Thus we have to consider the plaint¬ 
iffs’ suit so far as it relates to the setting 
aside of the sale of the bouse, From the 
facts stated above it will be clear that 
defendant No. 1, who was the mortgagee, 
obtained a deoree in respect of the rent 
of the mortgaged property and brought 
the property to sale in execution of that 
deoree. It is important to note that the 
purchaser at the Court-sale was not the 
mortgagee, but a third person, original 
defendant No. 2 The questions that arose 
wi h reference to the sale are; first, whe¬ 
ther it contravenes the provisions of 
Order XXXlY, rale 14; secondly, whether 
the sale is liable to be set aside on that 
ground alone, and, thirdly , whether the 
proper remedy to set aside the sale is by way 
of suit. 

As regards the first question it is urged 
on behalf of defendants Nos, 1 and 2, who 
are really the only respondents interested 
in this sale, tbafc the provisions of rule 
14 would not apply, as the decretal claim 
did not arise under the mortgage. It is 
clear, in my opinion, that the claim for 
possession and rent arose under the mortgage. 
No doubt the claim for rent as also for 
possession was based upon the rent-note, but 
the rent-note itself was the result of the 
mortgage and the olaim based thereon most 
be taken to arise under the mortgage. The 
contention of the defendants is based upon 
too narrow x construction of the expression 
‘claim arising nnder the mortgage.” Such 
a narrow construction wonld unduly restrict 
the legitimate scope of this rnle. It is. 
true that the old seotion 99 of the Transfer 
of Property Act has been reproduced in a 
modified and restricted form in this rule; 
but even then I.do not see how a claim 
arising under a rent-note passed by the 
mortgagor to the mortgagee oould be said 
to arise otherwise than under tbe morfcp 
gage. In the present ease there is the 
additional fact that the rent reserved 
happens to be equal to the interest due on 
tbe mortgage amount. The arrangement, 
fuoh as we have in the present case, is 
very common at least in this Presidency; 
and substantially the olaim made by the 
mortgagee on tbe rent-note is a olaug 
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irmog under the mortgage within the 
meaning of the rule. This view ia supported 
by the recent judgment of the learned Chief 
Justice in Ibrahim OooIjvi Butenbux v. 
Nihalchbnd Waghmal (1), The meaning of 
the expression "olaim arising under a mort¬ 
gage 1 ’ has been discussed in Kadma Patin 
V. Muhammad AH (2). The faata in that 
ease were different. But, generally speak-ng, 
the view taken by both the learned Judges 
in that oaBe as to the meaning of the 
expression supports the conclusion that the 
elaim made in the present case by the 
mortgagee in his suit against the mort¬ 
gagors on the rent-note ia one arising 
under the mortgage. Mr. Koyaj e has 
referred to Bhyramshtt v. bubraya (3). 
There is no written judgment in this oast: 
the decree of the lower Appellate Court 
was simply ooDfirmed by this Court. It 
ie true, as pointed out by him, that a 
claim in respect of a lease was treated 
as not arising under a mortgage by the 
lower Courts in that oase. But in the 
absence of any written judgment of this 
Court, it is difficult to know whether the 
point was argued at ih« hearing and deon ed 
by the Court. I may and that td6 d oi- 
aion in Hartbans Rat v. zirinivut (4) whioh 
was referred to in the lower Conits in 
this unreported oase, has been considered 
by the Allahabad Bigh Court in the later 
case to whioh I have already referred. I 
agree with the lower Appellate Court that 
the sale of the houBe was held in contraven¬ 
tion of the provisions of the rnle. 

The second question is whether on that 
ground alone it is liable to be set aside. 
The rule provides that the mortgagee 
shall not be entitled to bring the property 
to sale, otherwise than by instituting a suit 
for sale in enforcement of the mortgage. 

I think it is clear on general grounds as 
well as on the decided oasec that a sale 


question relating to the remedy which the 
mortgagor has to adopt in order to set 
aside the sale, thin point has not been 
seriously oontested before us. The deoision 
of this Court in Sahadu v. Devlya (5), the 
judgments in Ashutosh Sikiar v. Behari Lai 
(6) and Lai Bahadur Singh v. Abharan 
Singh (7) and the observations in 
Bhiariam.il v. Daim (S) support this con¬ 
clusion. 

This brings me to the third question 
as to which we have heard farther argu¬ 
ments, and whioh presents some difficulty. 
The question is whether a suit by the 
mortgagor to set aside the sale is com¬ 
petent or whether bis remedy is by way 
of an application under section 47 of 
the Code of Civil Procedure to secure that 
result. 

In connection with this point it must 
be remembered that in this oase defend- 
ant No. 2, the purchaser at the Court- 
sals, is a third person and not the mort¬ 
gagee himself, and that the suit, if other- 
wise competent, is within the period pre¬ 
scribed under Article 12 of the Indian 
Limitation Aot. It is also important to 
note that in the present oase the sale was 
held apparently after the usual notice of 
the Darkhaet by the decree-holder to the 
judgment debtors; but they did not appear 
at aDy stage of the execution proceedings 
to object to the sale. At the same time 
there was no adjudication during the 
execution proceedings that the sale was 
not contrary to the provisions of rule 14. 
Thus for the purpose of this appeal it 
may be taken that though the plaintiffs 
were aware of the execution proceedings, 
they did not raise any objection to the sale 
before the confirmation thereof and that 
there was no adjudication on the execution 
proceedings ac to the application and effect of 
rule 14. 


held in contravention of the provisions of It has been urged that the question 

the rule is not void but voidable at the as to the application and effect of rule 14 

inatanee of the mortgagor, aud that in Order XXXIV, as regards the sale must 
order to avoid it, it i9 sufficient for the be taken to have been decided against 
mortgagor to show that the sale contravenes the appellants, ae no objection on that 
the provisions of rule 14. Apart from the 

(6)14 Ind Ca« 7^0; 14 Bom. L. R. 264. 

. <H, 3 U 6 •} « 0 U J 320; 11 0. W. N. 1011. 

(1) 66Ind Cm. 636; 22 Bom. L. R. 113; 14 B 366. (7 27 Ind ( as 795; 37 A. '66; 13 A L J 139 

(2) 60 Ind. Cm. 184; 41 A. H» •; 17 A. L. J. 48 . ib) 3 > u. 2»-j 1 C. L. J 684: 32 I. A. 23:’ 8 Bar 

(8) 8, A. No. ifii of 19:5 Unrep . P. c. .1 73 4 ‘J (J. W. N. *01 (P. C.): 2 A. L J 71- 7 

$4) 80 Ind. C M . 896; 86 A. 61»; il A. L.J.841. Bom. L. K, t. ' 
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enoe to this point it has boon urged on 

nnnallunlu that, in this Prosi- 


point was taken by them in the couree 
of the execution proceedings. Bnt the 
point was not raised by the appellants in 
the execution proceedings; and apparently 
it was not noticed by the Court. The sale 
was effeoted in execution of the deoree with- 
out any adjudication as to whether it was 
contrary to the terms of that rule. The argu¬ 
ment is that a point which might have and 
ought to have been railed must be taken to 
have been raised and decided. The section 
relating to res judicata has no direct application 
to execution proceedings. The principle 
upon which the orders made in execution 
proceedings are held binding upon the parties 
is pointed out in the oase of Ram Kirpal 
Shukul v. Mu8ammat Rup Kuari (9). Their 
Lordships observe at page 4l of the report 
that the matter decided in execution pro¬ 
ceedings “is binding between the parties and 
those claiming under them as an interlocu¬ 
tory judgment in a suit is binding upon 
the parties in every proceeding in that suit, 
or as Bnal judgment in a suit is binding 
upon them in oarrying the judgment into 
execution. The binding foroe of such a 
judgment depends not upon section 13, Act X 
of 1877, but upon general principles of law. 
If it were not binding, there would be r.o 
end to litigation.” These observations 6how 
that it applies to the matter actually 
decided; and I do not think that on the faot9 
of this oase the point could be treated as hav¬ 
ing been decided on the analogy of the rule 
contained in section 11 of the Civil Proce¬ 
dure Code. It is open, therefore, to the 
appellants to raise the question as to the 
validity of the sale on the ground that it 
is oontrary to the provisions of rule 14, 
Order XXXIV, in the present proceedings. 

As regards the remedy, in the argument 
it was suggested that a suit would be 
barred by rule 92 of Order XXL It was 
ultimately oonoeded, and quite properly con¬ 
ceded, by Mr, Kojajee that a suit to set 
aside the sale on the ground that it was 
held oontrary to the provisions of rule 14, 
Order XXXIV, would not fall within the 
scope of the bar oreated by rule 92 (3). 

The question is whether the remedy by 
way of suit or an application to set aside 
the sale under section 47 of the ( ode of 
Civil Procedure is appropriate. With refer- 

(91 11 1. A. 37 at p- 41; 6 A. 269; 4 Saraswati’s P. 
C. J. 4‘9; 3 Ind Dec. (n, s ) 718. 


denoy it has been held that an auotion- 
puroba c er is oertainly not the representative 
of the decree-holder and that he is not the 
representative even of the judgment-debtor. 
The decision in Narsinhbhat v. Bandu Krishna 
(10) has been referred to in support of 
this contention. I think it must be taken 
thit the auction purchaser is neither the 
representative of the decree-holder nor of the 
judgment-debtor. It is further argued that 1 
if that be so, section 47 would have no 
application to any proceeding to which the 
anotion-purohaser is a necessary parly. It 
is quite true that seotion 47 applies in terms 
to all questions arising between the parties 
to the suit in which the deoree was passed 
or their representatives. It is contended 
that as the auotion purchaser is not the 
representative of any of (he parties to the 
suit in which the deoree was passed, seotion 
47 cannot apply. In Prosunno Kumar 
Sanyal v. Kali Das 8anyal (11) it was held 
that the mere fact of the auotion-puroha99r 
not being a party to the suit was not fatal 
to the application of section 244 of the Code 
of Civil Procedure of 1882. The following 
observations in the judgment are pertinent: 
"Their Lordships are glad to 6nd that the 
Courts in India have not placed any Darrow 
construction on the language of seotion 244, 
and that, when a question has arisen as to 
the execution, discharge, or satisfaction of a 
deoree between the parties to the suit in 
which the deoree was passed, the faot that 
the purobaser, who is no party to the 
sui f , is interested in the result has never 
been held a bar to the application of the 
seotion.” In the oases of Pita v Ohunilal 
(12) and Ookulsing v. Kisansingh (13) those 
observations have been applied to cases in 
whioh the auotion-purobaser was a party; and* 
the faot that he was not a representative, 
of the parties to the suit was not held to 
be any bar to the application of seotion 244 
of the Code of 1882. Seotion 47 of the 
present Code, whioh corresponds to section^ 
244 of the Code of 1882, must be oonstrued 

(10) 46 Ind. Cas. 113; 42 B. 411; 20 Bom L. B. 
495. 

(Ill 19 I. A. 166 at p. 169; 19 C. 683; 6 Sar. P. 
0. J. 209; 9 Ind. Deo. (n. b.) 893. / 

(12) 31 B. 207; 9 Bom L. R 15. 

(13) 7 Ind. Cas. 457; 34 B. 546; 12 Bom. L. R. 689, 
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In the same way. In my opinion the observa¬ 
tions of their Lordships of the Privy Counoil 
)n Prosunno's case (ll) afford a complete 
^answer to the appellants’ oo itention that 
section 4 7 has no application to the present 
ease, because the auction purchaser is a party 
to the suit. It follows that the proper remedy 
is not a suit but an application under sec¬ 
tion 47 to set aside the sale. 

Seotion 47, however, provides that the 
Court may, subject to any objection as to 
limitation or jurisdiction, treat a proceeding 
under this seotion as a suit or a suit as a 
proceeding. Under this provision it is per¬ 
missible to us to treat the present suit to 
set aside the sale as an application to set 
aside a sale under section 4 7 subjeot to any 
objection as to limitation or jurisdiction. 
In the present case there is no objection as 
to jurisdiction, but there is an objection as 
to limitation which must be considered. If 
the present suit is treated as a proceeding 
nnder seotion 47, i. e., as an application to 
set aside a sale, it seems to me that it 
clearly falls under Article 166 of the Limita¬ 
tion Aot of 1908. Mr. Thakor has argued that 
Artiole 166 really applies to an application 
under the Code of Civil Procedure of ISOS to 
set aside a sale in execution of a decree, whioh 
is expressly contemplated by the Code, as for 
instance an application under rules f9, 10 
or 91 of Order XXI. He has also referred to 
Articles 166 and 172 of the Limitation Aot 
of 18/7, as supporting his contention that 
the application of the present Artiole 166 
is limited to those oases which were expreesly 
provided in the old Aitiole 116. It is urged 
that there is no provision in the Crde 
referring to an application to set aside a sale 
on the ground that it is oonfrary to the 
provisions of rule 14 of Order XXXJLV. 
We have, however, to read the artiole as it 
stands and to oonetrne the words in their 
plain* and natural sente. It provides fur 
applications nr der the Cede of Civil Proce¬ 
dure of 1 908 to set aside sales in execution 
of decrees. The present suit, whioh must be 
treated as an application under seotion 47 
of the t ode of Civil Prooedifa to set aside 
the sale, is an application under the Code 
of Civil Prcoetjure to set aside a sale in 
execution of a decree; and it is difficult, 
without unduly restricting the plain meaning 
6f the words, to bold that an application 
that oharaoter is outside the scope of 


Article 166. It may be that the change in 
the wording of the present Artiole 166 is 
due to the oiroumstanoe that it is intended 
to inolude within its scope the old Artiole 
No. 172 in the Limitation Aot of 1877, 
whioh is omitted in the present Limitation 
Aot; and it may be that an application to 
set aside a sale on the ground that it is 
oontrary to the provisions of rule 14, Order 
XXXIV, was not expressly contemplated 
by the Legislature. But the words of the 
Artiole are wide enough to oover snoh an 
application; and, in my opinion.it would not 
be right to ourtail the scope of these words 
by reference to the previous history of this 
artiole, whioh is relied upon by Mr. Thakor 
in support of the restricted interpretation. 
I am, therefore, of opinion that the present 
suit must be treated as an application under 
section 47 to set aside a sale and that it is 
barred under Artiole 166 because it has not 
been made within thirty days from the date of 
the sale. 

On (bese grounds, I am *of opinion that 
the plaintiffs’ olaim to set aside the sale must 
fail. 

The result is that this appeal fails and 
must be dismissed. The deoree of the lower 
Appellate Court isaffirmed with oosts. 

Hayward J.— I agree that the olaim for 
possession and rent of the house did arise 
ur.der the mortgage and that the sale of the 
home was voidable as contrary to Order 
XXXIV, rule 14 of the Sohedule to the 
Civil Procedure Code. lelioagree that the 
suit brougl t by the mortgagors to set aside 
the sale by the mortgagees was, notwith- 
standing the faot that the 6uifc affected the 
interests of U e auction-purchasers, a matter 
between the parties to be decided nnder 
section 47 of the Code of the Civil Pro- 
oecu-e in view of ihe deoision of the 
Privy Gounod in > tosunno Kumar $anyal y. 
hah Das 11). jfceeen.a to me further 

imroeeible in view of that finding to hpld 
that the suit did net fall withi D , ard 
was nrt barred by, the wide words of 

Artiole 166 of the Schedule to the Limitation 
Aot. 

Appeal dismissed. 
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DUXBI SINGH V. HABlHAR SHAH. 

PATNA HIGH COURT. 

Appeal from Original Order No. 114 

of 1919. 

July 2, 1920. 

Present:— Mr. Justice Jwala Prasad 
and Mr. Jnstiae Adami. 

DUKHI SINGH— Defendant No. 1— 

Appellant 

tersus 

HARIHAR SH AH— Pluntiff — Respondent. 

Valuation of suit—Partition, suit for—Value for 
purposes of jurisdiction — Court-fees payable—Court 
Fees Act ( VII of 1870J, *. 7 (iv), Sch. II, Art. 17 (vij. 

In a suit for partition for the purpose of juris¬ 
diction the valuo of the suit is not that of the 
entire property but only of the share of tho plaint¬ 
iff in the said property. (.p. 247, col. 2.] 

In a suit for partition, pure and simple, where 
the plaintiff is in possession of his share of tho 
property and simply wants to alter the mode of its 
enjoyment by claiming to hold his proportionate 
share in the properties separately from the other 
joint holders, the Court-fee payable will be Rs. 10 
only under Sohedulo II, Article 17, clause tvi, of 
the Court Pees Act. [p. 237, col 1.] 

Where the plaintiff is out of possession of his 
share in the joint property, he is required to pay 
ad valorem Court-fee under section 7, clause iv> of 
the Court Fees Act, inasmuch as it is not a suit for 
mere partition but for a consequential relief in the 
shape of recovery of possession of his share in the 
property. In such a case the plaintiff has to pay 
Court-fee upon the valuation of hia share in the 
property, [p- 237, cols. 1 & 2.] 

Appeal from an order of the Subordinate 
Judge, Deoghar, dated the 26th Maroh 
1919. 

Mr. Noreth Chandra Sinhi, for the Appel¬ 
lant. 

Mr. 8iva Narayan Bote, for the Respond¬ 
ent. 

JUDGMENT. 

Jwala Prasad, J.—The facts necessary for 
the disposal of this appeal have been clearly 
set forth in the order of the Court dated 
the 26th Maroh 1919, whioh is the suhjeot 
of appeal before us, and may be briefly stated 
as follows :— 

During the minority of the plaintiff a 
suit for partition of the family property 
was instituted op his behalf along with de¬ 
fendants Nos. 9,'10 and 11 and was numbered 
3 of 1904. That suit was terminated by 
means of a compromise said to have been 
entered into between the parties. Sub¬ 
sequently the compromise deoree was chal¬ 
lenged on behalf of the plaintiff and his 
father defendant No. 9 and some other 
members of the family, who ioititnted a 


Title Suit No. 2 of 1908 to set aside the 
compromise decree on the ground of fraud 
and other allegations. The suit was dis¬ 
missed for insufficiency of Court-fee and gin 
appeal to the High Court the order of dis¬ 
missal was conflrmsd. In that suit costs 
were awarded to defendant No. 1, who in 
execution of the order for oosts attached the 
share of the plaintiff and defendants Nos. 9, 
10 and 11 in the properties in suit. 

The pliintiff having oDrae of a?e has 
commenced the present aotion for a declara¬ 
tion of his joint interest in the property and 
his right to enjoy it separately land for having 
it declared that the said decree and sulehnama 
in Suit No. 3 of 1904 and the decree for 
costs in Suit No. 2 of 1203 are ineffectual, 
v.ii and inoperative as against the plaint¬ 
iff. 

The reliefs claimed iu the plaint are as 
follows : — 

(a) It be declared by the Court that 
the properties mentioned in the Schedules I 
and II of the plaint are joint ancestral 
properties of the plaintiff and defendants 
and that the plaintiff’s share in them is 
one-eigbth and the plaintiff holds possession 
of the said property in a state of jointoess 
with them and is to have separate mode of 
enjoyment by separate possession of his 
share. 

(6) That it be declared, if neaessary, 
that the decrees in Suits No. 3 of 1901 and 
No. 2 of 1906 as well as the $ulehnama 
upon which the deoree in Suit No. 3 of 1904 
is based are ineffectual, void and inoperative 
against the plaintiff. *. 

(c) That costs of the suit with interest 
till realization and any other relief whioh the 
Court thinks the plaintiff is entitled' to may 
also bs given to the plaintiff." 

As regards the valuation, the plaintiff , 
states in paragraph 22 of the plaint as 
follows :— 

“ That the plaintiff’s share in joint family 
properties mentioned in Schedules I, and II 
of the plaint is one-eighth, whereof the valae 
for the purpose of jurisdiction is laid at 
Rs. 1,915 6 2." 

The plaintiff filed an application for issue 
of an injunction restraining defendant No. 1 
from executing his deoree for costs and from 
proceeding in execution and selling the at¬ 
tached property. This application waa 

allowed and the sal? of the property iq 
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Bait has been stayed by the order of the 
Court, dated the 26th Marab 1919. 

Aggrieved by this order defendant No. 1 
has now oome to this Court. The other 
defendants are not parties to this appeal. 

A preliminary objection has been taken 
on behalf of the plsintiffs-respondents as to 
the competency of this appeal. The ground 
urged is that the value of the suit was below 
Rs. 5,0-0 and henoe an apneal lay to the 
Distiiot Judge, and not to this Court. 

The learned Vakil on behalf of the ap« 
pellant resists this oontention on the ground 
that the value of the suit is not what is 
stated in paragraph 22 of the plaint, but 
19 the value of the entire properties men¬ 
tioned in SoheduIe3 I and 11 of the plaint. 

Dealing with the Court-fee leviable on the 
plaint, the Subordinate Judge, on the 18th 
Marsh 1918, held that it was not a suit for 
a mere deolaration or partition of the pro¬ 
perty but we s a suit fcr a deolaration with 
consequential reliefs and was governed by 
seotion 7, clause (to) ( c) of the Court Fees 
Aot, under whioh an ad valorem Court-fee 
was payable. He found that the value of 
the entire properties in Sohedules 1 and II 
was Rs. 22,500 and that of the plaintiff’s one- 
thirteenth share therein was Rs 1,750. 
Accordingly he held that the valuation of 
the suit was R 9 . 1,750 and directed the 
plaintiff to pay Court fee thereon. 

The question for determination before os 
is whether the valuation of the suit should 
be the value of tie entire properli s men¬ 
tioned in Sohedules 1 and II of the plaint, or 
that of the share of the plaintiff only in those 
properties, namely, the one-thirteenth share 
thereef. It is fettled by authorities that 
in a suit for partition, pure and simple, 
where the plaintiff is in possession of his 
share of the property and simply wants to 
alter the mode of its enjoymant by claiming 
to bold his proportionate share in the 
properties separately from the other joint 
holders, the uourt fee payable will be Rs. 10 
only under Schedule IT, Artiole 17, olause 
(vi) of the Court Fees Ac*. It has also 
been settled that where the plaintiff is out 
of possession of bis share in the joint pro¬ 
perty, he is required to pay ad valorem 
Court-fee under seotion 7, clause (ir) of the 
Court Fees Act, inasmuch as it is not a 
fait for mere partition but for a consequential 


relief in the shape of recovery of possession 
of his share in the property. In such a 
case the plaintiff has to pay Court-fee 
upon the valuation of his share in the 
property. 

There is, however, conflict of opinion as 
to what should be considered the value of 
the suit for the purpose of jurisdiction — 
whether it should be the value of the 
entire property sought- to be partitioned or 
the value of the share of the plaintiff in 
the said property. The Bombay, Madras 
and the Allahabad High Courts have 
invariably held that in a suit for partition 
for the purpose of jurisdiction the value of 
the suit is not that of the entire property 
but only of the share of the plaintiff in 
the said property. The Caloutta High 
Court hap, however, taken a oontrary view 
[vide Wa.ih ud din v. Waliullah (I), Motibhai 
v. Handas (2), Velu Ooundan v. Kumara- 
vein Ooundan (3). Lola Bhugioal Sahay v. 
Rat Pashupali Nath Bose (4) and Biraj 
Mohini Djsi v. Ohint imani Dust (5)]. 

In the case of Raghunath Parsad Singh 
v. Sped Yahya Hussain (6) in rejecting 
the application for leavs to appeal to His 
Majesty in Counoil this Court held that 
the value of the suit was that of the share 
elaimed by the plaintiffs,- and not of the 
entire property, and in doing so it approved 
of the principle decided in the case of 
the De Silva v, De Silva (7). Although 
the point was not direotly decided in 
that c ise, the decision was otrfcaioly based 
upon the principle adopted by the Bombay 
Madras aod the Allahabad High Courts, 
The learned Judges declined to express 
any opinion on the correctness of the 
Caloutta oases. The present oase is still 
more distinguishable from the Calcutta oases 
on aoonnt of the consequential releif claimed 
in it. That relief is set forth in relief No. 
(b) of the reliefs detailed in the earlier 
part of this judgment for declaring void 
and inoperative the decrees in Suits Nos. 3 
of 1904 and No. 2 of 1905, as well as the 

(1) 24 A. 391; A. W. N. 0902) 88. 

(2) 22 B. 315} 11 Ind. Dec. (x. a.) 782. 

(3) 2) M. 58); 7 M. L. J. *0; 7 Ind. Dec. (x. s.) 2C6 

(4) 10 O. W. N. 664, 3 C. L. J. 257. 

(5) 3 O. L, J. 197; 10 C. W. N. 5S5 foot.note, • 

(0) 42 Ind. Cas. 956; (1917) Pat. 301. 

17) 6 Bom, L. R. 403, 
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sulehnama upon wbioh the former decree 
was based. This relief clearly comes under 
seotion 7, clause (tv) (c) of the Court Fees 
Aot, and the Court-fee payable thereon is ad 
valorem on the loss to the plaintiff [tide Gnnesh 
Bhagat v. Sarada Prasad Mukerjee (8), 
Qhinnammal v. Madrasa Rotvther ( 9 ) aud 
Wall ullah v. Durga Prasad (10)]. 

Relief (a), properly speaking, relates to 
the declarations sought by the plaintiff of his 
interest in the property being to the extent 
of one eighth share and of his right to 
separate mode of enjoyment by separate 
possession of his share. The plaintiffs 
themselves valued the 6uit at much below 
Rs. 5,COO aooordiDg to their own shares 
in the properties in Schedules I and ll 
and that valuation, as stated above, is men¬ 
tioned in paragraph 22, of the plaint for 
the purpose of jurisdiction as well as 
for payment of Court fee, and the valuation 
of the relief made by the plaintiff should 
be the oriterion in 6uoh cases for the 
purpose of determining jurisdiction unless 
the said valuation is wrong or arbitrary 
[vide, thul Kumari v. Ghanshyam Mitra (II), 
Ganesh Bhagat v, Sarada Prcsad Mukerjee 

(8) aud Bankey Behari v. Ram Bahadur 

( 12 )], 

The lower Court had already determinsd 
in clear terms by its previous order of the 18th 
March 1918 that the valuation of the suit 
was Rs. 1,750, i . e , one thirteenth cf the 
entire value of the properties mentioned in 
Schedules I and II. The valuation of the 
suit determined by the Court was for the 
purpose of Court fee payable by the plaint¬ 
iff as well as for the purpose of jurisdic¬ 
tion, That order has become final between 
the parties and we mus*, therefore, hold 
that for the purpose of jurisdiction the value 
of the suit was Rs. 1,750, that is below 
Rs, 5,000. 

The appeal to this Court is, therefore, 
incompetent and the memorandum of appeal 

(8) 30 Ind. Cas. Ill; 42 C. 370 r 19 0. W. N. 895. 

(9) 27 M. 480. 

(10) 28 A. 340; 3 A. L. J. 181; A. W. N. (190G) 38. 

(11) 36 P. 02 at p. 207; 7 C. L. J. 36; 12 C. W. N. 
169; 10 E r.. L. R. 1; 6 A. L. J. 10; 17 M. L. J. 618; 
2 M. L. T- 5C6; 14 Bur. L. R. 41; 35 I. A.. 22 (P. 0.). 

(12) 41 lad. Cas 891; 4 P. L. J. 191; 4 P. L, W. 
261; (1918) Plat. 223, 


should be returned to be presented to the 1 - 
proper Court. 

Adami, J.— I agree. J 

» 

Memo, of appeal returned. 
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PATNA HIGH COURT. 

Civil Revision No. 324 of 1919. 

June 3, 1920. 

Present :—Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir B. K Mulliok, Kt. • 
MOTIRAM MARWARI— 
Defendant No. 1—Applicant 

versus 

LALIT MOHAN GHOSH— Plaintiff— 1 

OPP08IT8 PaRTT. i 

Cross-examination — Defendants, contest between— 
Some defendants supporting plaintiff—Procedure — 
Practice. 

The usual practice in cases, where some of the 
defendants support the plaintiff’s case and others 
opposo it,is to order that those who support the plaintr 
iff’s case should cross-examine the plaintiff’s wit*, 
nesses lirst, if they desire to do so, and to call their 
evidence and address the Court before the defend¬ 
ants who oppose the plaintiff’s oase do so. Any 
other practice would be inconvenient and mighty 
work an injustice to those defendants who oppos 0, 
tho plaintiff’s case. [p. 239, col. 2; p. 240, col. l.j • 

Civil revision against an order of the Sub¬ 
ordinate Judge, Parulia, dated the 9th 
December 1919. 

Mr. P. R. Sen (with him Mr. Sistr Kumar 
Milter ), for the Applicant. - *. 

Mr. Hasan Imam (with him Messrs. Ahm%_ 
Bhusan Muker i and Baikuntha Nath Hitter ), 
for the Opposite Party. 

JUDGMENT. 

Miller, O. J.—This is a motion by’ 
Motiram Maraari, the defendant No. li 
petitioning the Court to interfere by way 
of revision or superintendence with an order 
of the Subordinate' Judge of Purulia, dated 
the 9th May 1919, refusing an application 
that the petitioner should be allowed to 
cross examine the plaintiff’s witnesses after 
their cross-examination, if aDy, by tbeolbe^ 
defendants. TI suit was instituted by the ; 
plaintiff against the petitioner and fonr^ 
other defendants, olainiing that the defend* ‘ 
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aots should be ordered to exeoute and 
register a Kabuliyat in the terms alleged 
to have been agreed between the parties 
in respect to 150 bighas of land of whioh 
the sub-soil mining rights were already 
leased to the petitioner. Alternatively they 
claimed ejeotment of the defendants, who 
have been in possession and paying rent 
up to the year 1915 but not since that 
date. The plaintiff also claimed for 
arrears of rent. The faots taken from 
the petition and the plaint are shortly as 
follows:—- 

. The petitioner was the lessee of the 
coal mining rights in 150 lig'ias of land 
in Mauzi Karkend under a leasr, dated 
July 1898, granted by the plaintiff’s pre- 
decessor, and has sinoe been in possession 
working the ooal under the style of “The 
Motiram Coal Co.” The lesser, however, 
was only entitled to the surfaoa rights in 
30 bighas and was not entitled to cause 
injury to the surface. It became neoes- 
sary, therefore, to acquire a lease-hold interest 
over the entire surface with power to let 
it down or otherwise damage it. Accord¬ 
ingly negotiations took place between the 
plaintiff as proprietor on the one hand and 
the defendants on the other for the grant 
of a lease of the Bnrfaoe soil. At this point 
in the Btory there is a serious divergence 
between the plaintiff and the petitioner. 
The plaintiff’s version is that the negoti¬ 
ations took place with all the defendants 
jointly as oo partners in the mine and that 
a 6um of Rs. 2,*iC0 was deposited by them 
as Salami in consideration of the grant, 
that a Patta and a Kabuliyat were drafted 
in the terms agreed to, and that the defend¬ 
ants were given possession and have paid 
rent up to the year 1915. The defendants 
No. 2 to 4 by their written statement do 
not deny the allegations in the plaint, 
except that they say the colliery is managed 
and the accounts kept by the defendant 
No. 1 and they do not know definitely 
what amount of rent is due to the plaintiff. 
They further say that they have never 
refused to execute and register the Kabuliyat 
and that they are still willing and ready 
to do so whenever required, and their oase 
ic that they together with the defendant 
No. 1 and the defendant No. 5 are partners 
in the colliery whioh is oarried on under 

the ityle of "The Motiram Coal Co,” The 


defendant No. 5 by his written statement 
oontend6 that the lease granted to Motiram 
was taken by the latter not on his own 
behalf but on behalf of three firms in one 
of whioh this defendant, was interested 
and that he has had an interest in it 
ever sinoe. In all other respects he admits 
the allegations contained in the plaint and 
states that he is prepared to take settle¬ 
ment in the terms of the Kabuliyat filed 
by the plaintiff and that it is only due 
to the attitude of the defendant No, I 
that this suit has become necessary. The 
case of the defendant No. 1 as set' out in 
his written statement is that he aloDe is 
interested in the property in question and 
that the negotiations which took place with 
the plaintiff were on his behalf alone, and 
that the agreement was that the plaintiff 
should grant a lease of the surface rights 
to him and that he undertook to exeoute a 
Kabuliyat in the terms agreed and has 
always been willing to execute such a 
Kabuliyat. He states that he has business 
relations with some of the other defendants 
and that ar.y negotiations which took plaoe. 
through them and any payments whioh were 
made through them in connection with the 
lease were entirely on his behalf. It vvill 
be seen, therefore, that the only dispute 
in the oase is one between Motiram and 
the other defendants and that so far as 
the faots in the oase are concerned, the 
defendants Nos. 2 to 5 support the oase of the 
plaintiff. In this state of affairs it having 

become necessary to examine the plaintiff and 

a witness or witnesses on his behalf before 
a Commissioner, the defendant applied to 
the Subordinate Judge for a direction to 
the Commissioner that he should be allowed 
to oross-exmine the plaintiff and his witnesses 
after the cross examination if any, by the 
other defendants. The learned Judge said 
that he saw no reason to deviate from the 
ordinary procedure and refused the applioa- 

tlOD, 
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that the direction of the Subordinate Judge" 
would work great hardship amounting to a 
denial, of a fair trial to him, if the learned 
Judges directions are oarried out. In m* 
opinion the learned Judge failed to appreciate ^ 
the real point for consideration in the oase. 
Ihe usual practice m oases, where some of 
the defendants eupport the plaintiff’s orbq 
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and others oppose it, is to order that 
those who support the plaintiff’s case 
should cross examine the plaintiff’s witnesses 
first, if they desire to do so, and to oall 
their evidence and address the Court before 
the defendants who oppose the plaintifi’s 
ease do so. Any other praotioe would be 
inconvenient and might work an injustice 
to those defendants who oppose the plaintiff’s 
ease. In the first place, after the opposirg 
defendants have cross examined the plaimift’s 
witnesses, the other defendants who support 
the plaintiff’s care would he entitled to 
cross-examine, and by leading questions 
possibly elioit evidenoe from the witmsf-es 
which had not been elicited in examination- 
in chief and about whioh the opposing 
defendants had no opportunity of oross- 
examining. It is true that if any new 
matter should be introdcoed, the opposing 
defendants might be allowed an opportunity 
subsequently of oroBS examining about it but 
this whuld be a oumberous process and 
would unnecessarily prolong the proceedings. 
It is also manifestly unjust that a witness 
should be allowed to give oral evidence 
against a party who appears at the trial, 
when that party has no opportunity of 
cross examining upon the matters deposed 
to. 

The question was considered by the 
High Court of Bombay in the case of 
Bajt Eibi v. H. H. Sir Svltan Mahomed Khan 
(11 and it was there laid down that the 
plaintiff and such of the defendants as 
support the plaintiff’s case wholly or in 
part should address the Court and oall 
their evidence in the first place and then, 
following the words of Geotion 160 of the 
Civil Procedure Code of 18b2, the other 
party, ete„ the persons opposed to the 
plaintiff's case should address the Court 
and oall their evidenoe. It is true that 
id that case the Court considered that 
the defendants supporting the plaintiff’s 
case might have joined the plaintiff in the 
plaint. It is Dot necessary to consider 
whether the defendants Nos. 2 to 5 might have 
joined with the plaintiff against the defend¬ 
ant No, I in institute g the present suit, 
as, in my opinion, the principle relied upon 
does not necessarily depend upon the deter¬ 
mination of that question and the deoieion 
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just referred to was in fact based upon 
much broader principles; and tbe learned 
Judge who decided that case pointed 
out the confusion that might arise from 
allowing the parties to present their case 
simply in the order in whioh they ap¬ 
peared on the record. In my opinion in 
the circumstances of the present case the 
preponderating balance of convenience is 
in favour of ordering that the defendants 
Nos. 2 to 5 who are supporting the plaint¬ 
iff's oaee should oall their evidence and 
ar dress the Court before the defendant 
No. J, and in l;ke manner should interro* 
ga»e the plaintiff’s witnesses before the 
defendant No. 1. This course would clearly 
result in a saving of time and will prevent 
any dispute at the trial as to the right 
of the defendant No. 1 to any further cross- 
examination whioh would undoubtedly arise 
if the order of the Subordinate Judge Were 
carried nut. It is aUo, in my opinion, in 
tbe interests of jastioe that the oourse 
proposed should be followed. The alter¬ 
native oourse might result in the denial of 
a fair trial. Although no express provision 
is laid down in the Civil Procedure Code 
relating to this question, 1 think that in 
the special oiroam6tanoes stated tbe Court 
under its powers of superintendence is 
entitled to interfere. Tbe order of the 
Snboidinate Judge will be set aside and 
in lieu thereof it is directed that the 
defendant No. 1 be entitled to cross-examine 
the plaintiff’s witnesses after the other 
defendants have put such questions to them 
as they may be entitled to do and that 
the defendants other than the defendant 
No. I must oall their evidenoe and address the 
Court before the defendant No. 1 proceeds 
to do so. The petitioner is entitled to bis 
oosts. 

Mollick, J.—I agree. 

Order set aitcfe. 


(1) 32 B. m -, 10 Bom. L. R. 327. 
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MAHADEO V, EMPEROR. 

ALLAHABAD HIGH « OURT. 
Obimibal Revision No. 97 of 1920. 
February 27, 1920. 

Preterit: — Mr. Justice Piggott. 

MAHADEO—Applio nt 
tersus 

EMPEROR— Opposite Party. 

Public Gambling Act (III of 1867^, ss. 3,4,10 — 
Warrant to Police Officer to search - Warrant endorsed 
to another officer of equal rank and qualified to search — 
Search, whether regular — Person before Court under s. 
JO, examination of, legality of—Admissibility of 
statement. 

' The mere fact that an Officer of Police to whom, 
by virtue of his office, a warrant is issued by a 
Magistrate authorising a search under the Public 
Gambling Aot, endorsos the warrant to another 
Officer of Police of rank qualifying him to conduct 
searches under the Act, does not render a search 
conducted by that officer irregular and invalid in 
law. [p 24', col. 2.] 

Where a person is on his trial for an offence 
under the Publio Gambling Act, it is not unlawful 
for the Magistrate to ex»mine all or any of the 
remaining persons found by the Police inside a 
house when it was entered under a search warrant 
lawfully issued under the provisions of the Aot The 
foot that the persons are before the Magistrate 
within the meaning of section 10 of the Act, and 
that if they made a true statement it would tend to 
incriminiate them would not render their ex¬ 
amination illegal or their statements inadmissible in 
evidence, [p. 242, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Allahabad, dated the 24th 
January 1920. 

Me38rs. O. Boss Alston and Ramanama 
Prasad, for the Applicant. 

♦ Mr. 8. Malcomson, Assistant Government 
Advooate, for the Crown. 

JUDGMENT.—This is an application in 
revision by one Mabadeo, who has been 
convicted of the offense whioh may be 
broadly desoribed as that of keeping a 
common gaming house, punishable under 
section 3 of the Publio Gambling Aot, 
Aot No. Ill of 1867, and has been senteooed 
to rigorous imprisonment for two months. 
The case was tried summarily and no appeal 
lay under the law. The matter was brought 
in revision before the Sessions Judge, who 
has written a oareful order dealiug with 
the points raised before him and has found 
no oause for interferenoe. Before me the 
following points have been urged: — 

(1) That the search as oonduoted was 
irregular and invalid in law, and. eoold 
not operate so as to give rise against the 

life,: 16 


persons accused to the presumption referred to 
inseotion 6 of Aot No. Ill of 1867, by reason 
of the fact that the Magistrate’s warrant 
authorising the search had been endorsed 
by the Police Officer to whom (by virtue 
of his office) it was originally issued, to 
another Police Officer of rank qualifying him 
to conduct searches under section 5 of the 
Aot. As pointed out by the learned Sea* 
sions Judge, this point is covered by authority 
in this Court, vide Emperor v. Kashi 
Nath (1). I have been asked to re¬ 
consider the soundness of this decision and 
my attention has been oalled to oases from 
other High Courts in whioh analogous ques¬ 
tions have been considered. I think it 
sufficient to say that the Courts below 
were bound to follow the decision of this 
Court on the point and that I am not prepared 
to re-consider it. 

(2) It has been contended that the house 
searched by the Police was not the house 
designated in the warrant. This is a matter 
of evidence, and I have no doubt that the 
bouse searched was the on? intended by 
the warrant, also that it is adequately 
desoribed in the said warrant so as to 
make the search valid and effective for all 

purposes. 

(3) It has been contended that there 
was an irregularity in the oondnot of the 
trial, because two distinct oases were taken 
before the Magistrate one against the applicant, 
Mahadeo, under section 3 of Aot No. Ill 
of 1867, and the other against a number 
of parsons under section 4 of the 
game Aot, and it is suggested that the 
Magistrate, while purporting to try the 
two oases separately, only heard the evidence 
once. There is nothing on the record to 
support this contention and no affidavit has 
been filed. A statement has been laid 
before me by the Assistant Government 
Advooate as to what the Magistrate actually 
did. I cannot take judioial notice of that 
statement; neither am I bound to presume, 
in the absence of anything in the way of 
record or affidavit to justify the contention, 
that the oonduot of the trial was marred by 
any irregularity in the examination of the 
witnesses. 

(4) It is contended that Mahadeo waa 

(l) 30 * V A T - T fiQ i A W. N. ( 

L. J. 19, — - -- - . .. I wm 

N, DAR, b k u., i., 

Vakil ili^h Court, 
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not proved to be the owner of the hou=e 
in question, or at any rate that evidence 
not legally admissible was relied upon on 
behalf of the prosecution to prove his owner¬ 
ship. This point has to be considered 
quite apart from the question whether the 
house searched was the one described in 
ihe warrant It is sufficient to say that 
there is abundant evidence on the record 
that, whether Mahadeo was the owner cf 
this house or merely its occupier, he was 
at ary rate a person who had the use of 
the house, and on the evidence he was 
nsirg the same as a common gaming bonse. 
There is, therefore, no fores in this con¬ 
tention. 

‘ (5J The most seri >us p i it taknn, however, 
is with reference to the evidence g ven at 
the trial by two persons named Gobind 
Pragwal and Mohan, who were examined 
as witnesses called by tie Couit unrer 
eeotion 540 of the Criminal Piooedurb Code 
at the trial of Mahadeo. These persona 
had been found by the Police in the house 
in question at the time of the raid and 
they were sent up as aoou-ed persons in the 
oase under eeotion 4 of Aot Mo 111 of lbb7. 
Within the meaning of seotion 10 of the 
same Act they were undoubtedly persons 
-brought before the Magistrate who had teen 
found in the house, which had been entered 
under the provisions of this Aot. The 
.Magistrate was autboristd to require these 
persons to be examintd on oa'h htfore him 
and they were under an obligati ,n to answer 
‘-truly all questions put to them. Ncr could 
they excuse themselves from being examined 
as witnesses on the ground that if they made 
a true statement, their evidence would tend to 
criminate themselves. It would have been 
lawiul for the Magistrate to examine as 
witnesses in the case against Mahadeo, not 
only these two men, botany or all ot the 
remaining persons who had been found by the 
Police iDBide the hoase in question at the 
,time when it was entered under a staic'i 
warrant lawfully issued under the provisions 
of the Aot. 1 find it d.ffioulr, therefore, t-ven 
to formulate with precision the grounds cm 
.whioh it is sought to be contended that the 
examination of these two persons as witnesses 
at the trial of Mahadeo was illegal. In part 
the oontentioD is bastd npon the suggestion, 
,"which I have already aealt ■ with separately, 
that the trial Qourt in reality conducted one 


single I rial, although going through the form 
of keeping the prreetdings against Mahadeo 
separate fre m <ho=e taken under section 4 
of tl e Aot. Id the mair, however, the objeo. 
tion preyed upon me to the procedure 
followed in the Court below turns upon the 
fact that the Magistrate concluded by record¬ 
ing a formal order of acquittal in favour cf 
theso two men, Gobind and Mohan, in respeofc 
of the caFe or der seotion 4 of Aot No. Ill of 
]S6'. 1 incline to the opinion that a formal 

order of acquittal requtrsd to be recorded, 
although it sne uld \ rnbably have b*en dor e 
in a wholly separate prooeediDg. Tbe«e two 
men had been prod retd before a Magistrate by 
a Point Officer an ih- result of an investiga¬ 
tion c i ousted unrer the provisions of the 
Grin inal Procedure Code and of the Publio 
Gambling Aot No III ot lc 7. S^o ion li of 
this latter Act merely says that the Magis¬ 
trate, if satisfied that aDy person examined by 
bim as a witness ur dei the provisions of tbe 
pieoediDg section bas made a true and 
failhfol disooveiy of all things as to whioh 
he baa been examined, shall give suoh 
persona oertifioate in writing to that effect* 
Such person is thereby treed from all pro* 
eeoution under Aor. No. Ill of 1^67 for any 
thing done before that time in respect of any 
gaming in which he may have been concerned 
ooDtrary to tbe provisions of the Aot. This 
section in itself throws no light on tbe 
nature of tbe order nquired for tbe purpose 
of ttrminating >he proceedings which have 
alreaoy been instituted against any 9noh 
person as a consequence of the Police investiga¬ 
tion. It may be that the Legislature whioh 
pasted Aot No. Ill of i8o7 intended that the 
ca?e ol any suoh person should be treated as 
something sni generis arid that the proceedings 
against lam shi ula be brought to a close by 
tbe mere granimg of the certificate under 
seotion 11 ot ti e Act. The Lode of Criminal 
Pn otdure, however, would seem to require 
something more than this, if the proceedings 
initiated byi ihe investigating Police Officer 
are to be. brought to a formal conclusion 
under the provisions of tbe saia Code. Tbe 
probbbiliiy is that the provisions of seotion 
494 or ot teotion 24 j ot the Code of Criminal 
Pioceoure should be brought into operation; 
but so tar as the matter now before me is 
concerned, i do not think the pjint of nmoh 
importance, beoause tbe efftoo ot withdrawal 
of the probeoution under either of thtiB? 
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aeotions wonld be an order of acquittal. S:> 
far an the question raised regarding tho 
examination of the;e two men as witnesses 
and their acquittal snbseqaently to suoh 
examination has any bearing on the merits 
of this oase, the point taken seems to be that 
Gobind and Mohan were in the position 
of aooused persons on their trial before the 
Court when they were, it is suggested, 
transferred from the d iok to the witness 
box for the purpose of being examined as 
witnesses, and 'hen replaced in the dock 
for the completion of their trial. The sug¬ 
gestion is that they were thereby kept under 
duress or, at ary rate, nndar strong induoc- 
ment to give such evidenoe ks they con 
oeived the prosecution would desire of then'. 
On tbe merits I s*e no particular force in 
this contention Whatever the procedure 
adopted may be in respect of a person whom 
the Magistrate takes it upon himself to 
examine under section 10 of Act No. 11 of 
1867, that person remains liable to a pro¬ 
secution in respeot of tbe offence alleged 
against him when be was brought before the 
Magistrate until he has succeeded in satis¬ 
fying tbe Magistrate that he has made a 
true and faithful discovery. Evidenoe given 
by suoh persons must, of course, be receiv-M 
with caution. It is usually tbe evidenoe of 
an accomplice and is always evidence given 
by a person who is under a oertain induoo- 
merit to make a statement favourable to 
tbe prosecution oase in order to secure a 
certificate of indemnity for himself. These 
considerations Bear upon the weight to be 
attached to such evidenoe bat have nothing 
to do with tbe question of its admissibility. 
In the present case there may have been a 
definite irregularity committed with regard 
to the examination of these persons. Mohan 
and Gobind, as witnesses in th R case ander 
seotion 4 of Act No. Ill of 1807, but whether 
this was so or not lam unable to say. On 
tbe materials before me 1 do not see that 
the applicant, Mahadeo, has any ground for 
complaint as to the examination of these 
witnesses in the proceedings taken against 
him. 

I dismiss this application. Mahadeo must 
surrender to his bail and undergo tbe 
umxpired portion of his sentence. 

f ; 

, Application dumiised. 


PATNA HIGH COURT. 

Cm .in l Re?m in No. 3 2 ok 1920. 

July 15, 1920. 

Present: —Mr. Justice Jwala Prasad. 
DHAlvO SINGH and others — Accused — 

Petitioners 

terms 

EMPEROR— Opposite Party. 

C.-iminnl Procedure Code (Act V of 233, 

2V1~ Si-nuU tnco a trial of counter-catelegality of — 
Accused, whether entitled to have trial set aside. 

The rrimir.al Procedure ' oily contains no pro¬ 
hibition t> the holdiu/ of simultaneous trials in 
counter-cases and the provisions of sections 2'3 and 
•■3 . of the ode are inapplicable lo such trials, as a 
simultaneous trial is in no sense a joint trial, and 
unless it can be shown that the procedure adopted 
lias prejudiced the accused in his defence, he is not 
entitled to have tho whole trial set aside, [p. 245, 
coU. I & 2.] 

AoplioaUon against the order passed by the 
Sessions Judge, Mongbyr. 

Messrs. P 0. Rut and S. N. Ra>\ for the 
Petitioner?. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—The petitioners have been 
oonvioted by the Magistrate of Monghyr for 
the olUnoe of rioting uuder section 147, Indian 
Penal Code, and sentenced to three months’ 
rieorens imprisonment, with a fine of Rs. 50 
each. Their conviction and sentence have 
been upheld by the Sessions Judge of Mongbyr 
in apptal. 

The riot is said to have taken plaoe on 
account of a land dispu'e between the aooused 
Hhojal Singh and the complainant, Majun 
S ngh. The latter had purchased the interest of 
three brothers Ganpat, Gur Sahai and Nathu 
in certain landp, including the land in dispute, 
from Gur Sahai and Nathu, per sale deed 
da ed the 18th June 19 8. Ganpat did not 
join in that deed, and on the 6th June 
ly-9 he sold his one third share in the 
land to the accused Bhnjal Singh. The 
C arts below have concurrently held that 
Gur Sahai and Nathu had no right to 
dispose of the share of Ganpat and the 
title of Ganpat in the land was not, there¬ 
fore, affected by the tale deed of 18th 
June 19>8. Bhojal, therefore, had a valid 
tii le to tbe share of Ganpat, purchased 
by him in June 1919 Bat the Courts 
below have also concurrently held that the 
oomplainant was in pceseesion of tbe pro- 
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perty, though under an inval'd title, includ¬ 
ing the fhare of Ganpat, and that the 
aoouped Bhojal did not get into possession 
of Ganpat’B share in the property by virtue 
of his subsequent sale and that he attempted 
to take possession of the property y 
fcroible means on the day of the occur¬ 
rence. which resulted in the riot and injuries 
on both sides. Upon the aforesaid findings 
the Courts below have held the accused 
Bhojal and his party responsible for the 
riot and punished them as set forth at 
the outest of this judgment. The findings 
of the Courts below are of fact, and in 
revision it is not possible to upset them, 
unless it was shown that those findings of the 
Courts below are perverse on the face of them 
or based upon no evidence or misapprehension 

of the same. 

It is, however, contended on behalf cf 
the petitioners that the whole trial was 
vitiated on account of the simultaneous trial 
of this case and the counter oase lodged by 
the accused Bhojal. In support of this 
contention, l have been taken to the authori¬ 
ties from the earliest time up to the present 
moment. It is true that there has 
been considerable divergence of opinion 
on the subject. The earliest case on the 
subject is that of Queen v. Sheikh Bazu (1). 
In that case, though the procedure adopted 
was oondemoed as irregular, it was held 
that it was not illegal aud did not vitiate the 
trial inasmuch as no prejudice to the acoused 
was proved, and as a matter of fact the 
trial and oonviotion in that oasa were 
upheld. Similar was the view taken in the 
oase of Queen v. Surroop Ohunder Paul 

12 ). ... 

Then oame a change in the opinion in 

the oase of Hussein Buksh v. Empress (3). 
The practice of simultaneous trial of oounter- 
oases of rioting was condemned in that 
ease and the oonviotion was set aside. 
Prinsep, J., held that “the oourse adopted 
by the Magistrate had materially prejudiced 
the interest of the acoused.” The learned 
Judge adhered to this view in the oase of 
Ohakowri Lull v. Moti Kurmi (4). The view 
was intensified in the oase of Bachu Mullah 

' (1) 8 W. R. 47 Cr.; B. L. R Sup. Vol, Cr. 760. 

(2) 12 W. R 76 Cr. 

i 3 6 G. 9>~; 6 C. L. R. 629; 3 Skome L. R. 39 Cr.j 
3 Jnd. Dec. IN. s.i 63. 

(4) 13 0. L. R. 275 at p. 278. 
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v. Sia Ram Singh (5) (Petheram, 0. J , and. 
Beverley, J.) and it was dearly laid 
down that the mode of simultaneous trial 
“affects the validity of the . oonviotion 
on it. In other words, that it must he 
presumed that the evidence was so affected 
by the oiroumstanoes, under whioh the 
witnesses gave it, that oonviotion must be set, 
aside.” 

These oaeeB were reviewed in the oase 
of Queen Empress v. OhanJra Bhuiya (6) 
whioh was originally heard by Pigott and 
Hill, JJ., and on aooount of difference 
between these learned Judges, the oase was 
referred to a Special Benoh presided over 
by them and Prinesp, J. The judgment 
was delivered by Prinsep, J. He was a 
party to the earlier deoisions Hossein Buksh v. 
Empress (3) and Chakoicri Lall v. Moti Kurmi 
(4) referred to above, so there can be no 
misapprehension as to the meaning of the 
decision in those oases. As a result of 
the survey of the authorities, Mr. Justice 
Prinsep held that a simultaneous mode of 
trial of counter oases of rioting, although 
irregular, would not vitiate the trial, unless 
the aooused were prejudioed in their de¬ 
fence. 

The next oase on the subjeot is that 
of bran Krishna Saha v. Emperor (7} 
(Banerjee and Handley, JJ.) deoided in 1903. 
In the meantime the famous decision of 
their Lordships of the Privy Council in the 
oase of Subrahmania Ayyar v. King Emperor 
(8; had come in. That produoed very great 
effeot in the way in whioh several Judges 
applied that oase to the several provisions 
relating to illegalities and irregularities 
under the Code of Criminal Prooedure. The 
principle of that ease was applied to simul¬ 
taneous trie Is of counter-oases of rioting by 
Banerjee and Handley, JJ., in the aforesaid 
oase and it was held that the procedure 
is illegal and is not curable by seotion 537 of 
the Code of Criminal Prooedure, The oase 
before their Lordships was one of a pro- 
oeeding under seotion 107 of the Code, 
If their view is adopted as oorreot, the 
prinoiple of that ruling will apply with 

(6) 14 C. 358; 7 Ind. Deo. (n. b.) 237. 

(6) 20 0. 637; 10 Ind. Deo. IN.b.j 886. 

i7) 8 0. W. N. 180; 1 Cr. L. J. 68. 

(8) 26 M. 61; 11 M. L. J. 233j 8 Bom. L. R. 640; 28 
I. A. 267: 6 0. W. N. 866; 2 Weir 271| $ Bar. P. 0. J, 
160 (P. 0.). 
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grealer forae to simultaneous trials of 
eons-oases under the Uode of Criminal 
Prooedure. But the effect of the Privy 
Oounoil deoision did not last long, so far 
as the simultaneous trials of oouDter oases 
are concerned, and in the same year but 
later in the oase of Sahidev Ahir v. 
.Emperor (9) Ghose and Stephen, JJ., 
explained the deoision in the oase of isubrah • 
mania Ayyar v. Ktvg-Empbror (8) as being 
restrioted to the oases of joinder of oharges 
in the same (rial and not to separate trials of 
oonter oases held simultaneously. 

In faoe of this grave oonfliot of opinion 
it is a diffionlt task to decide whioh view 
is oorreot. Broadly speaking, the reason, 
upon whioh simultaneous trials of oounter 
oases have been held to be illegal, is that 
the aooused in one oase will be very muoh 
prejudiced and embarrassed, if examined 
on oath as a witness in the oounter oase, 
if both the oases prooeed simultaneously. 
Bat this objection is not obviated by holding 
the trial of one of the oases and suspending, 
the other, till the disposal of the former, 
for even if one of the oases is suspended 
the aooused in that oase does not oease 
to be so and will equally be embarrassed, 
if examined as a witness in the other 
case. If the prinoiple be applied striotly 
and abstraatly, the result will be that 
none of the oounter oases should be tried 
at all. The aooused in on9 oase is neoessarily 
a witness in the other, and this unfortunate 
position oannot possibly be obviated by any 
mode of trial. 

Now examining the point in the light 
of the statutory provisions in the Code, I 
do not find any prohibition of simultane¬ 
ous trials of oounter-oases and the 
learned Vakil on behalf of the petitioners 
has not oited to me any section of the 
Code. 

Reference, however, is made to certain 
sections, relating to the joinder and trial 
of oharges in Chapter XIX of the Code, 
notably sections 233 and 239. The former 
is an undoubted proposition that for every 
distinct offence there shoald be a separate 
charge and a separate trial sabjeot to the 
exceptions laid down in the subsequent 
sections in the Chapter. One of those 
exceptions ie section 239. I agree with the 


learned Vakil that section 239 has no applica¬ 
tion to the oise, and the trial ig not sought 
to be supported under that section. The 
oharges in both the oases are separate and 
they have been separately tried. It would be 
doiDg violence to the provisions of the Code 
to hold that the accused were tried jointly 
together. They were studiously kept apart 
and separate from eaoh other. The faot 
that they were tried simultaneously does 
not go to show that they were tried 
together and indeed “simultaneous” and 
’joint” are oontradiotory terras. Therefore, 
we oannot go further than holding that 
the trial in certain oases and in certain 
oiroumstanoes might be irregular and 
improper, but that would not entitle 
the aooused to have the whole trial set 
aside, unless it was oleariy shown that the 
prooedure adopted had prejudioed him in his 
defence. 

This takes us to the next oontention 
of the learned Vakil on behalf of the 
petit oners. S^me of the evidenoe has been 
read to me to show that the aooused were 
prejudioed, but I have not been impressed 
at all with that argument. The criticisms 
made with regard to oertain passages in 
the evidenoe in the oase are not due to 
the simultaneous trial of the oounter oase. 
Those oritioisms could also have been if 
the other oase was not tried at all. The 
judgments of the Courts below have based 
their findings entirely upon the evidenoe in 
this oase and, when reading them, one 
would not dream even of the existence of 
a oounter oase. This shows how studi* 
ously the other oase was kept apart in 
deciding the present oase. In faot the 
aooused were not prejudioed. This also 
is obvious from their acquiescence in the 
trial, without any demur or objection on 
their part throughout the trial, It is still 
more clear from th8 grounds of appeal 
taken before the learned Sessions Judge, 
where the prejudice due to the joint trial 
or to its beiDg illegal or irregular has not 
been alluded to. The aooused were, there- 
f ra. not at all prejudiced in the present 
oase by *be mode of trial adopted by the 
Magistrate. 

The finding of the Court below as to pos¬ 
session of the complainant and the aggressive 
part taken by the accused in enforcing 
their supposed right based upon thesaledeed 


" W) 8 Ot W. N. 344j 1 Or. L. J. 190. 
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of June 1919 is supported by the evidence on 

the record. , , A 

The oonviotion must, therefore, be upheld. 

The sentence passed upon the petitioners 

does not appear to be severe. The applioa- 

tion is rejeoted. 

Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 845 cf i919. 

February 21, 1220. 

Treient:— Mr. Justice Piggolt. 

DURGA— Applicant 
versus 

EM PER OH —Opposite Party. 

U. P. Excise Act iJFo/10‘0) ns amended by Act 
(IV of 1* 11-*), .«?. fOA —Cocaine, illicit possession of-- 
Liability of owner oi occupier oj premises in which 
cocaine found— Prosecution, duty of—Burden of } roof. 

The owner or occupier cf a house who knowingly 
kcej )9 an illicit supply of cocaine on the premises 
renders himself liable to punishment under section 
60A of the United Piovinces Excise «Amendment' 
Act, 1919, and no bu.dcn is laid on the proseou- 
tion of provirg that the said illicit supply had 
been kept there for any length of time, or that the 
premises had been used lor this purpose on previous 
occasions. The mere discovery of a phial of illii io 
cocaine, however, on certain premises affords only 
a slender basis for the inference that the owner of 
such premises, not himself residing theie, knew or 
had reason to believe that the resident or residents 
of the house were breaking the law in this matter, 
[p. 246, col. 2; p 217, col. I.] 

Criminal revision against the order (f the 
Sessions Judge, Allahabad, dated the 3rd 
Ootober i91f\ 

Messrs. Sciya Ohar.dra Aft tk-r.i, Krishna 
Chandar Maker i and bhaguoti zhanlcar, 
for the Applicant. 

Mr. R. M Icomser), AsHptant Gc vernment 
Advroate, for the Opposite Party. 

JUDGMENT. —This is one of those oases, 
always somewhat difficult to deal with in 
revision, in whioh the trial Court aDd the 
Appellate Court have taken widely divergent 
views as to the effect cf the evideroe pro¬ 
duced, although they have ccrouued in 
convicting cx e, at leapt of tie leitms 
aooueed. Tie eresd fpctp are tlat nr. Excise 
Jnspcotcr, along with Polioe Officers and 
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witnesses, raided a certain bouse and search^ 

it cn suspicion that illi.it cocaine would be 
fomid there The remit of the seareh wee 
the discovery of a small phial oontainlDg 
adulterated eosaine and the prosecution of four 
persons as owners or occupiers of the house 
for an offense against the exe.se Jaws The 
case was aotually dealt with by the trial Court 
under ses.ion 60A of the United P-ovmaw 
Ercise Act, 1.10, as amended by the United 
Provides Esoise (Amerdment) AoUNo.iV 

of 1019). The defenoo on the merits was 
that the phial in question bad been planted on 
the assured persons, that is to say, that some 
member of the raiding party brought rt 
with him in order to make certain. my 
event, of a oonviotion. Both the Courts 
below have rejested this defense. The 
que. tion is not really one which, according 
to the prsotioe of this Court, .. open to 
reconsideration in revision, and, as a mi.ter 

of Ret, I Fee DO good reason for reconsider- 

irg it. It follows that an offence against 
tl e e xoiee laws was being committed by rom? 
rexecii or other in respect of th-s phial of 
occair.e in the heme in question. The learn«l 
Seniors Judge has taken a view of the 
operation of the Motion under "b.ch 
the oor viotion was recorded "h.ch w° 3 * 
nak.. it very . early tmposs.ble in pras'K. 

secure a Ott.vict.on under 'hat 
ft t all. He has in effect inserted the word 

“habitually” before the word one*, 
a pi ears in the section in question. I fe 
bcoid to rote my dieegreement from the 
p.iioiple cf law thus laid down. The pro* 
vit-iers cf the eeoticn in question are no 
doubt cf an < sceptic nally stringent natur? 
but they are intended to be so m order 
to enable the Eroise Authorities to deal 
effectively with the illicit traffic rn cocaine. 

As tie section etards, the owner or osonprer 

of a bcu?e wl o knowingly keeps an illicit 
Fupp’y of cocaine on the premises renders 
himself liable to punishment under ibis 
eeotior, ai d no burden is laid on th ® {£ ’ 
secution of proving that the said illunt 
supply bad been kept there for any length 

of time, or that the premises had been 

nfed for this purpose on previous occasions. 

No dfubt the Rots of eaoh particular ca e 
..qciff to 1* caref.ly sciutimsed before 
r ,v- i- of this kind are applied, 

moii- , rti.uiariy so in the case of an owner 
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in the plaoe in respect of which the cffemi 
I s * alleged to have been committed. If the 
learned Sessions Judge means that the mere 
discovery of a phial of illicit cocaine on 
certain premises >,ff >rds only a slender basis 
for the inference that the owner of snoh 
premises, not himself residing there, knew 
or had reason to believe that the resident 
or residents of the house were breaking 
the law in this matter, he is no doubt 
right. The question in this par tioular o ise 
really is, whether guilty knowledge on 
the part of all the fjur persons found on 
the premises at the time of the Excise 
Inspector’s raid oould not he inferred, as 
the trying Magistrate inferred it, from 
their oonduot at the time of the raid and 
from the general circumstances of the case. 
However, the learred Sessions Judge declin¬ 
ed to draw any inference of such guilty 
knowledge or complicity against three out of 
the four accused persons, and their ca-~es 
are not now before me. The question is, 
whether the remaining accused, Darga, has 
or has not been rightly coov oted on the 
evidenoe of having been found t-f> be p*rsnnnU>j 
in possession of this phial of o oiine. T -e 
facts are that he was a9*<ed in the course 
of the Fearch *o open ou*, in the prs-enco 
of the Pi.l'Oe Offi er, a certain roil < f bed¬ 
ding which was found in a verandah 
room where the ?a>d aocu-td nad been si ting, 
in ihe oompany of a woman, at the moment 
when the Police raided the houses, Darga e 
own case is that he oame upon this phial 
of cocaine somewhere in that roll of holding 
and his defence, ae l have already pointed 
out, was that, it had been pin ted there by 
some member of the search party. Tne 
evidence as to what precisely took plaoe at 
.the moment, when Durga * ifcher found, or 
professed to find, the phial in the bed ling i?, 
as might be expected, somewhat eoi fLoting. 
The witnesses to the eearoh were disposed, 
in examination in-ohief, to speak in general 
terms to the disoovery cf the phial in the 
bundle of beddiDg. When they were press¬ 
ed to say at what precise moment esc a of 
them personally saw thtf phial they re-time 1 , 
as m'ght be expeoted, somewhat divurgeut 
answers. Th-* witness Chuoni Lai, fur in- 
•tanoe, admitted that the first he aotaally 
■aw of the phial was that the aooused Darga 
had it in his hands. He went on, however, 
49 repeat bia assertion that Darga took it 


from the bundle, but this is obviously a 
matter of inference on the part of the witness 
ra'her than actual observation. I am obliged, 
under the o roumsfcanoes, to examine the 
evdenne for myself and to form some sort 
of opinion of my own as to the general 
effect of that evidenoe. I certainly think 
there was evidenoe on the reo >rd on which 
a Jury might lawfally have found Darga 
guil r y of the offsnoe of wh c’i he ha* beau 
o >nv oted, namely, the illicit possession of 
this phial of oooaine. I am not sure that 
it is necessary for me to say more than this 
in a oase wbioh is before this Court only 
in revision; hat J may add that the opinion 
l have myself formed, on a review of the 
entire evidence, is that Durga might well 
have beon o nivicted ou the oharge as framed 
by the Magistrate, and that, in any oase, it 
seems a fair matter of inference from the 
evidenoe that be was at least in joint 
possession, if not as the learned Sessions 
Judge thinks in sole possession, of this phial 
of oooaine. If the oase were before me in 
the exeroise of the appellate jurisdiction of 
this Court, the utmost that I should feel 
disposed to do wool l be to reo ird a convic¬ 
tion, in the alternative, of illicit possession 
or of abetment of the off noe of illicit 
p^se^sion. Tnis b-ung my view of the oase, 
I d e not chink I am called upen to interfere 
in revision. A point is taken as to the 
severity of the sentence, bat 1 see no valid 
ground for interference on that so ere. I 
dismiss this application. Durga must sur¬ 
render te his bail an! undergo the unexpirei 
portion of the seatenoe. 

Application dismisssd. 


PATNA HIGH COURT. 

Ck minal Appeal No. 103 of 1920. 

Jane 23, ly^O. 

Present '.— Mr. Jaitioe Coutts and 
Mr. Justice Das. 

K.K3H WAR GOPE— Accjsep 
—Appellant 

lersui 

E VI PE -iO R — Opp tsiTE P artt. 

First information— Statement made at Police Station 
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and recorded in Station Diary—Statement made 
subsequently to Police—Subsequent statement , whether 
first information—Admissibility of second statement. 

A made a report at a Police Station of the 
occurrenco of an offence and his statement wm 
recorded by the Writer Ilead Constable in the 
Station Diary. Subseqnently, A made another 
statement to the same Police Officer, and this latter 
statement was treated as the first information and 
was admitted in evidence “subject to objection:” 

Held, that the statement recorded in the Station 
Diary was the first information, and that the sub¬ 
sequent statement was merely a statement made to 
a Police Officer in the course of the investigation and 
was totally inadmissible in evidence, [p. 24°, col. 2.] 

Appeal against the order paeeed by the 
Sessions Judge, DarbbaDga. 

Messrs. 0. 0 , Pal, L. K. J/iaand Barikrishna 
Ohotodhry, for tbe Appellant. 

Mr. Manohar Lall, Assistant Government 
Advooate, for tbe Opposite Party. 

JUDGMENT. 

Cooits, J.—Tbe appellant in this oa6e, 
Keshwar Gope, bas been oonvioted under 
section 301 of the Indian Penal Code and 
has been sentenced to rigorous imprison¬ 
ment for two years. Tbe aocused bas been 
tried along with three others, Bihari Gope, 
Kokai Gope and Bunma Gope, who were 
acquitted. Bibari and Kokai are brothers. 
Keshwar is tbe son of Bibari and Bunma 
is tbe sbn of Kokai. 

The ease for tbe prosecution was that on 
the 25th Maroh last, Jbumak Gope went to 
Chhabila village, where tbe appellant and 
the other three persons, who were tried, 
live, and ealled together a panchayet because 
Kesbwar and Bunma bad abused his sod, 
Muni, for having allowed his oattle to 
graze their crop. Before tbe punches Ram 
Ohariter, one of the witnesses, gave evidence 
of the occurrence regarding which tbe pun • 
chayet had been ealled, whereupon Bunma 
accused him of giving false evidence. Ram 
Ohariter abused Bunma in return. Bunma 
then strnok Ram Ohariter with a small 
stick and Keshwar slapped him. Ram 
Chariter’s unole Laohman interefered and 
slapped Bunma. Bihari, Bunma and Kokai 
then slapped Ram Oharitar and Keshwar 
picked up a bamboo whioh was lying there 
and struck Laohman tw« blows on tbe baok 
and one on tbe bead. Laohman fell down 
unconscious and was carried home. He 
died the next day about noon and the 
post mortem examination showed that death 
was due to fracture of the6kull. 


Tbe oocurreDoe is said to have taken 
place on the afternoon of the 25th and that 
evening after sunset, as Laohman’s oonditon 
appeared to be serious, Ramji Gope and . 
Adhin Gope started for the Police Statiob, 
whioh is 10 miles away. They oould not 
6nd tbe Police Station that night and spent 
the night under a tree. In the morniDg, they 
reaobed tbe Thana. The Sub*Inspeotor was 
either Dot there or was ill, it is not dear, 
but tbe Writer Head Constable made an 
entry of the statement of Ramji Gope in 
tbe Station Diary. This was about 8 a. m. 
Ramji Gope then returned to his village; 
shortly after he returned Laohman died, so 
he was returning to the Thana to give 
information when he met the Writer Head 
Constable at Mahamadpur, about a mile 
from bis village, where the Writer Head 
Constable reoorded what has been treated as 
tbe first information iD the oase. This was 
about noon. The Writer Head Constable 
after recording this statement went on to the 
village, where he arrested Keshwar, Bihari 
and Bunma and in the evening he returned 
to the Thana with the»e accused persons 
and also with witnesses Ramji, Adhin and 
two other persons, Budhan and Chhattu. 
He took up the investigation, with the result 
that the four accused were committed for trial 
and Kesbwar, tbe appellant, bas been eon- 
victed. 

As I have already said, the post mortem 
examination showed that Laohman’s death 
was due to a fracture of the skull and there 
is every reason to believe that this fracture 
was due to a blow from a bamboo as alleged 
by the prosecution. Tbe question of wbe* 
ther this blow was inflicted by Keshwar 
ard the oiroumstanoes under which it was 
iiflioted, remain to he considered. Tbe ac- 
cubed denied that there was any punchayet 
and stated that there was a quarrel between 
Kokai and the complainant’s party over 
oattle grazing, in the course of whioh Kokai 
got hit on the head with a kodali. There 
is no evidenoe in support of this story, but 
it is a fact that Kokai was found by the Sub- 
Assistant Surgeon *of Laheria Sarai Police 
Hospital on the evening of the 25th to have 
an inoised wound on his head inohes by 
1 inoh by 2 inches whioh was oaused by a 
sharp cutting instrument and it was dear that 
he had lost a good deal of blood. He had also 
two other slight injuries. Although then 
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there is no evidence in support of fhe defence 
story, it certainly is elear from the fact 
of Kokai having been ininred that the prose- 
•ntion witnesses have not told the whole 
truth, and it is contended by Mr. G. C. 
Pal for the appellant that from this and 
other oironmstanoes, we should find that the 
Story of the panchayet having been held is 
entirely false. The circumstances, on whioh 
he relies, are that none of the punches told 
why they were called to form a panchayet, 
that it is unlikely that a panchayet would 
be called on acoount of two youths abusing 
each other, and that none of the punches 
interfered in the quarrel. These are all 
circumstances, which, it is right, should 
be taken into consideration, but in view of 
the first information, which was laid at 
8 a. m., and of the oral evidence, whioh 
has been adduced on the point of the 
panchayet having been held, it seems clear 
that there was a panchayet. It is also 
equally clear, however, from the faot that 
Kokai was injured that the prosecution have 

not disclosed the whole truth about what 

% 

ooourred at the panchayet, and that they 
have not done so becomes a matter of con¬ 
siderable importance in considering what is 
really the main question in the oase, namely, 
i whether Keshwar Btruok the blow from the 
I effects of whioh Laohman died. 

( Seven witnesses have been examined as 
to the actual ooourrenoe and each of them 
states that it was Keshwar who Btruok 
Laohman, but it is contended by Mr. G. 
0. Pal that we should not rely on their 
evidenoe beoanse it was not stated in the 
first information that it was Keshwar who 
Btruok Laohman and because the prosecu¬ 
tion has withheld two witnesses, Budhan and 
Ghhattu, who had stated to the investigat¬ 
ing Sub Inspector, when they were taken 
to the Thana on the night of the 26tb, that 

I it was not Keshwar but Kokai who struok the 
blow with the bamboo. There is great force 
in these contentions. There appears to have 
been a complete misapprehension in the 
mind of the learned Sessions Judge as to 
what the first information in this oase was. 
The first information in this oase was the 
information, which was given by Ramji 
Dope to the Writer Head Constable at 8 
A, m. on the morning of the 29th, the sub- 
dance .of which he recorded in the Station 
Diary. In this statement, it ic merely re¬ 


corded that Bunma, Keshwar, Kokai and 
Bibari had struck Laohman and Ram 

Chanter with bamboo. It would appear 
from the statement that all these persons 
struok him, and certainly there is nothing to 1 
suggest that it was Keshwar who struok the 1 
blow. This, as I have already said, is the ' 
first information, but the learned /Sessions 
Judge has treated the statement made by 
Ramji to the Writer Head Constable at 
noon as the first information, and it is on 
this first information that the oase that it 
was Keshwar, who struok the blow, is based, 
This, however, is not the first information; 1 
it is not even evidence and it should not '• 
have been considered by the learned Sessions 
Judge. It is merely a statement recorded by ' 
a Police Officer in the course of the investi- 
gation and the purpose, for whioh it was 
brought in, was to corroborate the subsequent ■ 

statement of Ramji Gope made in Court_ 

an entirely unjustifiable procedure. The 
admission of this document was objected to ' 
by the defence but it was admitted “subject ! 
to objection.” The Court, however, never 
appears to have considered the objection ■ 
with the result that a document has been ^ 
used, whioh is totally inadmissible and whioh | 
must now be excluded from consideration. 
Excluding this so called first information] 
then, we have the first information reoorded 
at 8 a. m., in whioh it is not stated that 
Keshwar struok the fatal blow and when 
this story first appears we do not know. It 
is impossible, under these circumstances, 
not to view the prosecution evidenoe on I 
this point with grave suspicion. Another j 
gronr.d for treating the proaeoution oase 1 
with suspicion is the faot that the two \ 
witnesses, Budhan and Uhattr, were not 
examined. These witnesses on the night 
of the 25th stated to the Sub-Inspector 
that it was Kokai, who had struok Laohman 
with the bamboo. No reason for not pro- 
duoiDg these witnesses is given. They were 
presumably eye-witnesses of the occurrence 
and important witnesses; it was the duty 
of the prosecution to produce them and the 
failure of the Public Prosecutor to do so 
appears to require explanation. It may be that 
their examination would have entirely ohang- 
ed the view of the case whioh was taken 
by the learned Sessions Judge, and their non- 
production, ompled with the faot that in the 
first information it ia not stated that 
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Keahwar struck the fatal blow and the fad 
that the prosecution witnesses have undoubt¬ 
edly suppressed some part, at least, of the 
truth, throws so muoh suspicion on thsir 
evidenoe that l am unable to accept it. 

I would accordingly set aside the oonvic- 
tion and sentence and acquit the aoousel. 
Das, J.— I agree. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 157 of 1920. 

May 21, 1920. 

Present: —Justioe Sir George Knox, Kr. 

Musammat CHOTI— Petitioner 

versus 

KHECHERU- Opposite P»Rrr, 

Criminal Procedure Code (Act Vof 1898,), 12, 40, 

19% 439— Sanction to prosecute, order granting, whe¬ 
ther appealable—Sanction granted bg First Class Magis¬ 
trate—High Court, power of interference of—Magis¬ 
trate, transfer oj, within district—Powers of Magistrate. 

An order under section 1 95 of the Criminal Pi'o- 
oedure Code is not appealable. An application to 
a superior Court under clause c6) of the section is 
not an appeal [p. 250, col. 2; p 251, col i.] 

Where a Magistrate of the First ( lass has, under 
aeotion 195 of the Criminal Procedure ('ode, grant- 
ed sanction to prosecuto, the High Court has no 
authority to entertain an application in the matter, 
[p. 251, col. v.] 

A Magistrate who is transferred from one local 
area to another in the same district does not thereby 
cease to have jurisdiction in the matter of grantiug 
sanction to prosecute upon an application made to 
him before his transfer, [p. 262, col 1.] 

Criminal revision from the order of the 
Sessions Judge, Meerat, dated the 27th 
January 1920. 

Messrs. O P. Boys and S. 0. Mul.er i, for 
the Applicant. 

Mr. N. O. Vaith , for the Opposite 
Party. 

JUDGMENT.— Khecheru preeented an 
application to the Court of Mr. Nathu 
Ram, a Magistrate of the First Clas3 of 
Meeru f , asking for sanction ti prosecot* 
Miuammat Choti for an offeno9 under 
section 211, IcJi^n Penal Code, on the 


2b)h O»fober 1919. The exuot s a otion is 

not givm in this application but it appears 
in the cognate apilicauon filed on the same 

day. O 1 i'ie 2l*t November 1919 the 
Court of t First CL si Magistral;) of 
Meerut no*»ordtd pen »tion as applied for. 
It vat b ought to his notice that tha 
sanction, .*•> it was contended, should have 
b en applied for from another Magistrate. 
In oonneo i n with this in his order grant* 
iDg function ho write?: it Was just yester¬ 
day, 30th rf November I was relieved of 
tho charuo of the Sub Division of Sarihana 
aid placed in charge cf tho Sub-Division 
of Hapur. ’ The learned Magistrate referred 
rournel to the ruling of Dclip Singh v. Nawal 
(l 1 , which ho appears to have found in what 
he dffcrifccs as the Criminal Law Journal, 
Vcl 1?, page 30 $. Choti then went to tha 
District Judge of Meerut and applied under 
provisions of section 195 of tho Criminal 
Procedure Code that the order dated the 
2lst of November 1919 might be set aside 
beoauee tin- sanction had not been properly 
granted The petition is headed as an appeal. 
This is a mist>k). I am award that a 
learned Ju Ige of this Court in Biiafe&ar 
Te'rati v. Kumta rasid ( ) • as laid down 
that proceedings of this kind should ba 
registered a* appeal*. Bat with all due 
respect it nin«t he remembered that an. 
appfal oan only lte fro n an order when 
provided by the Criraintl Procedure 
Coda or by any other liw for the time 
being in foroa No sjargO'tiin ha9 baan 
made th it "any other law” has provided 
an appeal in this class of casts. We are. 
thrown baok upon the Ceie. Toa Oflapter 
in the Criminal Procedure Code whioh- 
deals with appeals is Chapter 31 and 
nowhere within the bounds of that Chapter 
has an appsal baeu provided from an 
order pursed by a Criminal Court under sec¬ 
tion 1.5, 

It is true that in section 195, druse (6), a, 
sanction given may be revoked by any 
authority to which the authority giving it 
is subordinate. Clause 7 lays down that 
for the purpose of this seotion every Court 
should he deemod to bo subordinate only 
to the Court to whioh appeals from the 

(1) 38 Tnd Cas 3*5; 18 Cr. L. J. 303; 16 A. L. J 
161: 31 A. 97. 

(2 is Ind Cm. 27); 11 A. L J. II; 14 Cp. «•* 
47; 36 A. 90. , 
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former Court ordinarily lie. The word 

only” contained in this clause is an im¬ 
portant limitation and cannot be overlooked. 
It would be obviously incorreot to say tha'. 
section 195, clauses 6 or 7, oreate an appeal 
from the Criminal Court giving sanction. 
I have dealt with this matter fully in 
Saligram v. Banni Lai (3). The other 
learned Judges who were members of the 
Full Bench in which this decision was 
given did not dissent and may be 
taken to have agreed with the view taken 
by me, aDd I have had no reason sinoe 
to be doubtful that the view which 1 
then took was other than the right view. 
The Calcutta High Court in Ramadhin 
Bania v. Setcbalak Singh (4) and again iu 
Hart Mandal v. Keshab Chandta Manna (51 
has held that an application under section 
195, clause (6), to the supperior Court is not 
an appeal. In this Court a learned Jud^e 
held that the right conferred by the sixth 
clause of seotion lb5 is not exaotly a 
right of appeal but is strongly analogous to 
suoh right; Ram Raja Datv. £>heo Dnyal (6). 
The learned Judge of Meerut had ground 
for dealing with the application as though 
it were an application in revision but passed 
upon it only the order "rejected.” 
Now in more than one case this Court 
has pointed out that an order of this kind 
is not sufficient and should not have been 
made, and the learned Sessions Judge 
should bear this in mind and not content 
himself with writ : ng merely the word 
rejected.” The Magistrate, however, was 
thoroughly oognizant of the facts of the case 
and has gone very fully into them in his judg¬ 
ment, 

Musammat Choti has come bpre in revision. 
The grounds set out are (l) that the 
learned Magistrate who gave sanction had 
oeased to be the Sub-Divisional Magistrate 
of Sardhana on the date Le granted eano- 
tion and the matter should have been 
dealt with by his successor, (2) that the 

f3) 3 A. L. 3. 394 at p. 403; A. W. N. (1608) 103; 3 

r r ;.. L -J 4 0°; 1 M L T. 219; 2S A. 564. 

n W ! Ind r »*.473; 37 O. 714; 11 Cr. L. J. 357; 14 
w. W, N. 806. 

„ If I J ? d ' Caa 760; 40 0. 37; 13 Cr. L. J. 296, 16 
V-f-N.jOS 16 0. L, J. 615. 

- Iud - Cas. 329; .3 A. L. J. 686; 16 Cr. L. J. 

*3*187 A, 489. 
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learned Magistrate should not h.ve granted 
eanct.on under the circumstances of this 
° 8 (3) the judgmsnt of the learned 

i ,0 D a 8 i, 1 86 18 DOfc in accordance with 

InHH a \ * r ° QDdS are ’ in 3 P iDio ". 

?" fctl . ed i° T ! tt,e or no we, >ht. As regards 
the third I have pointed out above. As 

regards the second ground I hold after 
careful consideration, that this Court has 
no authority to revoke or to grant sanofcion 
in this oase. The Court of the First Class 
Magistrate of Meerut is not in the words 
of seotion 195 subordinate to this Court 
Appeals from Courts of the First Class 
Magistrates of Meerut do not ordinarily 
lie to th I8 Court. 1 was referred to the 
words used in seotion 4 39 of the Code of 
Criminal Procedure. It was argued that 
the words any of the powers conferred 
on a Court of Appeal by section 195” 
clearly lead to the opposita conclusion. 
Th*re may be oases in which this Court 
w m d have suoh authority. As for instance 
if sanction had been given by the Sessions 
Judge of Meerut and this Coart held that 
the sanotion was not for any reason expedi- 
ent or regular, it could, acting nnd r 
seotion 439 in exercise of the power 
granted by seotion 195, revoke that sane 
tion. But it does not follow that beoanse 
it can exercise this power under one set of 
circumstances, it oanexeroiee that power when 
such exercise would be in defiance of the 
limitation prescribed by clause (7j 0 f seotion 
195. 

I he question raised in ground No. 1 
remains to be oors dared. The plea is 
that the Magistrate, having been relieved of 
the charge of Sardhana, could not pass 
the order be did. In this p i ea a “Sub- 
divisional Magistrate” is spoken of as a 
Court. Section 5 of the Criminal Pro- 
oedure Code shows that under that Code 

thme are "ply 5 oUesea of Criminal 
Courts in British India. The Sub Divi¬ 
sional Magistrate ” is not entered as being 
one of those five classes of Courts. The 
Court in this oase was the Court of a Magis¬ 
trate of the First Class of Meerut, and by 
seotion 12 the local area o Sirdhana was 
defined as the local area within which that 
F ,r °t Class Magistrate might exeroiae all or 
any of the powers *itb whioh he was invest- 
ei under the Code. But except as other- 
wise provided by auoh definition, the juric- 
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diotion and power of the First Class Magis¬ 
trate extended throughout the District of 
Meerut. See seotion 12, clause (2). The 
mere faot that Mr. Nathu Ram was relieved 
of the oharge of the losal area or Tebsil of 
Sardhana did not take away from him the 
jurisdiction and power of granting sanction 
under seotion 195. 

I had oooasion to deal with this point in 
Mithani v Emperor (7) and in that 
oaee I held that the oontention that all 
oases pending on the 61e of a Magistrate who 
had been relieved of the oharge of a sub¬ 
division did not necessarily pass automatio* 
ally into the bands of his successor, merely 
beoause the former had been transfe.red to 
another local area in the same distriot. I 
then pointed out that euoh prooedure was 
obviously inconvenient. That seotion 1 1 of 
the Code of Criminal Prooedure did not lay 
down any suoh automatio rule. To hold 
otherwise would be to overlook the provi* 
sions of seotion 40 of the Criminal Prooe¬ 
dure Code. The present oase was not a oase 
of an offioer transferred from the Distriot of 
Meerut to another distriot. Furthermore 
to grant sanction was inherent in him as a 
Court of a Magistrate of the First Class, It 
was not a power with whioh he had to be 
epeoially invested and by both seotion 12 
and seotion 40 his powers continued although 
he was relieved of the Sub-Division of 
Sardhana and plaoed in oharge of the Sub- 
Division of Hapur. The language of his 
order shows that the applioatioo for sanotion 
was instituted in his Court long before he 
was relieved of the oharge of Sardhana, it 
was pending and had been pending for 
sometime, I hold that he was under 
the oiroumstanoes fully empowered 
to pass the order he did, I was 
referred to the oase of Empnss of India v. 
Anand Sarup (8), but in that oase the Magis- 
trate was under transfer from the original 
distriot in whioh be was to another and 
a different distriot. The oase cf Shaik Fakr . 
udtn, In re (9) is also not in point and oan 
beat onoe distinguished and is no authority in 
the present oase. 

>7) 14 Ind. Cas. 208; 9 A. L. J. 448; 13 Cr. L. J 
203. 

(8) 3 A. 563; A. W. N. (1881) 37; 2 Ind. Deo. (n. s.) 

843. 

(9) 9 B. 40 at p. 41; 6 Ind. Dec. (n» b.) 27. 


Over and above all this, granting sanotion 
is not the trial or punishment of the offence 
charged. To make suoh a proceeding drag 
through several Courts is a mistake and in 
my opinior, the Prooedure Code has very 
properly confined this matter to two Courts 
and two Courts only—the Court applied to 
and that Court to whioh it is immediately 
subordinate. 

I fully agree with what was laid down in 
Baran Barai v. Mata Prasad (l0). It is true 
that that was a oase in whioh a Civil Court 
had granted sanotior, but the underlying 
prinoiple is the same and I am quite pre¬ 
pared to extend it to oases in whioh sanotion 
was granted by a Criminal Court. 

On every ground I dismiss the application. 
As the six months during whioh the sanotion 
oan remain in force expires to-day, under 
seotion 195, clause (6), I extend the time 
up to the 30th of June 1920. 

Application dismissed. 

(10) 26 Ind. Cas. 628; 12 A. L. J. 821; 36 A. 469; 
16 Cr. L. J. 616. 


PATNA HIGH COURT. 

• Criminal Revision No. 251 of 1920. 

June 3, 1920. 

Present: —Mr. Justioe Sultan Ahmed. 
RAM SAROOP CHAWDHRY and ' 
CTBiRB—2 nd Party—Petitioners 

versus 

Musammat DARSANO KOER— 

1st Party—Opposite Party. 
Criminal Procedure Code (Act V of 1898J, «• 146, 
proceedings under—No apprehension of breach of 
peace—Proceedings without jurisdiction — Title, ques¬ 
tion of, to what extent may be considered. 

Where a proceeding under section 146 of the 
Criminal Procedure Code is founded upon a Police 
report, and in that report there is nothing to suggest 
that there is any apprehension of a breach of the 
peace, the proceeding is without jurisdiction and 
liable to be set aside, [p 263, col 1.] 

In proceedings under section U5 of the Criminal 
Procedure Code a Magistrate is entitled to look into 
the question of title only to arrive at a satisfactory 
conolusion on the question of possession. He has no 
power to deoide the question of title or look into it 
apart from the question of possession, [p. 263, colg 
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Applioation against the order of the Sub- 
Divisional Officer, Begusarai. 

Mr. H. L. Nandkeolyar, for the Petitioner. 

Mr, Jogendra Nath Mitra , for the Opposite 
Party. 

JUDGMENT.— This is an applioation to 
set aside an order passed under seotion 145 
of the Code of Criminal Procedure by the 
Sub-Divisional Magistrate of Begusarai, 
declaring the first parly in possession of 
the property in dispute. 

The main ground, that has heen urged 
by Mr, Nadkeolyar on behalf of the 
petitioners, is that there was no imminent 
danger of a breach of the peace to justify 
the proceedings of the Magistrate. I have 
looked into the proceedings and they are 
said to be founded on a report of the 
Inspector of Police, dated the 2nd 
November 1919, The Magistrate 6ays 
that this Police report satisfied him that 
there was an imminent danger of a 
breach of the peace. I have gone through 
the whole report of the Inspector of 
Police, but do not find one word therein 
to suggest that there was any apprehension 
of a breach of the peace. The learned Vakil 
appearing for the opposite party has 
frankly conceded that no proceedings under 


seotion 145 could be founded on that 
Police report by itself; but he wants me 
to refer to the earlier reports of oertain 
other Police Officers to show that there was 
a likelihood of breach of the peace 
between the parties. This I have declined 
to do on the ground that the Magistrate 
drew up the proceedings upon the report 
of the Inspector of Police dated the 2nd 
November 1919, and he did not found 
the proceedings upon any earlier report 
of the Polioe. This, in my opinion, is a 
fatal objection to the order that has 
been passed uoder seotion 115 and, there¬ 
fore, it must be set aside. 

I cannot allow, however, to pass one 
matter in connection with the final order, 
that has been passed in this oa^e, un¬ 
noticed. The learned Magistrate has gone 
very elaborately into the question of 
title^ of the parties, much more, in my 
opinion, than a proceeding under seotion 
145 would justify. A Magistrate in pro¬ 
ceedings under seotion 145 is entitled to 
look into the question of title only to 
wriyg at a satisfactory conclusion on the 


question of possession. He has got no 
power to decide the question of title or 
look into it apart from the question of 
possession. If he wanted to go into the 
question of title in order to effectively 
decide the question of possession, he would 
be perfectly justified in doing so. On the 
other hand, if the question of possession 
oould be effectively decided without a 
decision on the question of title, he would 
not be entitled to go into the title of 
the parties. 

Rule made absolute, 


ALLA.HA.BAD HIGH COURT. 

Criminal Revision No. 803 op 1919. 

February 7,1920. 

rresent :— Justice Sir George Knox, Kt, 

bADA RAM — Applcant 
versus 

EMPEROR —Opposite Party. 

Penal Code ( Act XLV of 1860,1, s. 416, Illus. 
Cheating—Borrowing money by false representation as 
to age-Plea of minority set up in civil suit allowed— 
Conviction under section, legality of % 

Where a person by representing that he is a major 
obtains a loan of money from another, and in answer 
to a suit for recovery of the sum so borrowed sets 
up the defence that he was a minor at the time he 
borrowed the money, with the result that the suit 
against him is dismissed, he is liable to conviction 
for an offence under section 416, Illustration </j of 
the Penal Code, as his intention from the outset was 
dishonest, [p 264, col. 2.J 

Criminal revision agaiuet the order of 
the Sessions Judge, Meerut, dated the 15th 
November 1^19. 

Mr. 0. Ross Alston , for the Applicant. 

Mr, R. Malcomson , Assistant Government 
Advooate, for the Crown. 

JUDGMENT.—The broad facts of the 
case out of which this application arises 
are as follows:—The accused Sada Ram 
borrowed Rs. 1,500 from one Sunehra on 
a registered mortgage-bond of the 26th of 
Maroh 1914. He borrowed Rs. 500 more 
from the same man on a registered bond 
of the 15th of April 1914. The bulk of 
the money raised on the first occasion wa« 
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applied to the re payment of two previous 
bondp, one of August the llth 1 -13 and 
the other dated the ldth of January l '14. 
When sued by Sunehra on the two binds 
of Marob and April 1914 Sada Rim 
pleaded minority. After a prolonged contest 
it was found that Sada Ram was in fact 
under twenty one years of age when he 
executed these bonds and that he had 
not attained maprity, booaufe his mother 
had been appointed his guardian unde’ ao 
order of July the 2nd 19 iO It m iy be 
noted that in tho guardianshio oert 6o ^e the 
date of Sada Ram’s attaining majirity 
(that ia to say. completing 21 years of a?e) 
was given aa September the 14th 191 o. 

I do not think it is surprising that in 
the Civil Court proceedings Sunehra should 
have asserted, and endeavoured to prove 
that Sada Ram was in faot 21 when he 
executed the deeds of Maroh and April 
1914, but when he had lost hie case in 
the Civil Courts he prosecuted Sada Ram 
on a charge of oheating. The Magi>trate 
found that Sada Ram had in faor cheated 
Sunehra by dishonestly concealing from 
him the fsot that hi9 mother had been 
appointed his guardian and the faot that 
he had not yet attained the age of 21; 
also that it was proved against the aoeuaed, 
as a matter of fair inference, that he 
borrowed this money on eaoh occasion from 
Sunehra without intending to re pay it 
and with every intention of pleading his 
minority as soon as a oivil suit should 
be instituted. On these findings Sada Ram 
has been oonvioted and sentenced to 

imprisonment and fine. An appeal against 
the oonviotion and sentence was dismissed 
by the learned Sessions Judge of Meerut 
in a somewhat brief judgment. The matter 
has been brought before this Court on a 
petition of revision. 

I think it quite clear that it was an 
admitted faot in the Conrt below 
that Sada Ram had not completed 
21 years of age when he executed the 
jfcwo bonds in favour of Sunehra. At any 
rate this faot follows from the statements 
made by two defence witnesses called on 
behalf of the aoonaed as well as from the 
statements of the witnesses for the 
proeeontion. The whole question, therefore, 
is a? to the intention and knowledge of 
j$ad* Ram at the time when he borrowed 


this money frcm Sanehra. It cannot bs 
preiamed agiiosb th9 a/nu’ed that ha 
knew what wouli ba fcha l9gal oonse- 
qaenaas of tha osrfcidlate of guvrliauship 
obtained by his mother in eclargiag tha 
period of his minority. Tha question is 
enirely one of evidence and of tha inferences 
warranted by tha established fasts as to 
tha oonrse of conduct pursued by Sada 
Rim, from tha tima whan ho prasantad a 
oertain petition i i the Court ofthaTihsil- 
dar of Sardhaua on the 2 id of Miv '912 
down to the exeiation of tha senid of th9 
two bonds in connection with which he 
has baeo oonvioted. I have no doubt that 
tha evidaaoa given by the witnass Sath 
Ntndu Mai, as to certain transactions which 
to >k place on the occasion of the loan 
taken by Sada Ram from this wibnes?, 
wool! ba relevant under tha provisions of 
section 14 of the Indian Evidence Act, as 
bearing on the intention, knowledge and 
good faith, or the reverse of the accused 
in his subsequent transactions with Sauehra. 

I feel qaite satisfied after examiaiag the 
reiord that the Magistrate has drawn 
correct inferences from the facts proved 
before him and that the intentions of the 
applicant, Sada Ram, ia his dealing with 
Sanehra were from the outset dishonest. 
The oase is oovered by Illustration if) to 
seed in 415 of the Indian Penal Code and by 
the explanation appended to the said section. 
There is a plea taken against the nature 
of the sentence im cosed by the trial Court. 
Considering the nature of the offence of 
which Sada Ram has baen found guilty, the 
consecutive sentence of imprisonment aggre* 
gating one year in all cannot be said to err 
on the side of severity. The trying Magis¬ 
trate probably thoaght that he was dealing 
in the most appropriate manner possible 
with the oase of this young man in 
sentencing him to a comparatively brief 
period of imprisonment, bat by including 
sentences of solitary confinement he meant 
to increase the severity of the punishment 
and to decrease the period for which the 
convict would have to associate with 
ordinary criminals. I am not prepared to 
interfere either with the oonviotion or 
with the sentences passed. I dismiss this 
application. 


Application dismissed, 
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PATNA. HIGH COURT. 

Criminal Kef-crkncb No 4S of 1920. 

July 8, H20. 

Present ;—Mr. Justice .Twain P. a a l. 
AKLOO M1STRI— Appellant 

versus 

NAWBAT LAL and others—Rf*pond*nts. 

Criminal Procedure Code (Act V of 1 f 9S ), s, 250— 
Compensation, order awarding — Complainant not given 
opportunity of showing cause — Order, whether V gnl —- 
Imprisonment in default of payment of compensation, 

legality of. 

An order, under section i? SO of the Criminal Pro. 
oedure t'ode, awarding compensation to an accused 
person without affording: the complainant an oppor- 
tunity to object to the order is illegal. 

It is illegal to award imprisonment in default 
of payment of compensation Imprisonment can 
only be awarded if the compensation cannot be 

recovered. 

• JUDGMENT—I aooept the reference arid 
Bet aside the order of the Magistrate, dated the 
lJth April 19*0, directing tiie cnmpLinant 
to pay Rs. 20 as oompeneation to the aooused 
and in defanlt to uudergo simple impripou- 
mpnt for seven dajs under seotion 250 of the 
Code of Criminal Procedure 

• As pointed out by the learned Sessions 
Judge, the order is vitiated by the Magistrate 
dmittiDg to comply with the requirement of 
the proviso to section 250, the oornplainanfc 
not having been given an opportunity to ob¬ 
ject to the ore tr made. The awarding of im¬ 
prisonment in detaultcf payment of ooupen- 
sation is also illegal, irrasmooh as under clause 
(2J of the seaiior, o< mpenpation awarded is 
recoverable as tf it were a (n.e. and imprison- 
itent can only be resorttd to on failure to 
realiee fice order teotion 3-b cf the Cede, 
as-is fettled *.by a string of authorities of 
the F6veral High Courts [vide Lara eevan 
Eoormi V, Dlirga Charnn tadhu hhan (1 *, 
Byraialu Nuietu, latte rant er of (2, 1 ar.d LA 
Mahmud S hath v. botcoun l i>was (3;]. Tne 
Other authorities teed not bo mentioned. 

Reference accepted. 

(i) 21 C. 07P; 10 Ind. Due. (n. s ) 1286. 

(2J 26 M 1*7} * Weir ML 

18 ) 28 C. 64. 


osduutta HIGH COURT. 
Criminal Ra vision No. 5o of 1920, 
March 19, 1920, 

Piesent: — Sir Lancelot Sanderson, Kt., Chief 
Justice, and Mr. Justice Walmsley. 

NA1< AR OHaNDRA PAL CHOWDHUSY 
asd OTHtRj—2 nd Party—Petitioners 

t '€1£tl$ 

SIDHARTHA KRISHNA MOZUMDAR 

AN-. < thfrs—1st Party- Oppo*itb Party. 

Luminal Procedure Code (Act V of 1898) ss 145 
46, '47 r 148 31— Costs, order far, whether can he 
made after passing decision-Reasonable time. 

There is nothing in the law to preclude a Magis- 
Irate from making an order for costs after passing a 
decision under section 146, 146 or 147 of the Crtmi. 
Ija . rwetlurc Code, but such order ought only to bo 
made by the Magistrate who passed the decision, 
and " ithin a reasonable time thereafter. Ordinarily 
an interval of < months is not a reasonable time. 
IP - 2 <•, cols. I & 2. j 

Rule against the order of the Honorary 
Magistrate, Meherpur in Nadia, dated 11th 
December 1919. 

Dibus AiuLyt Charon Bose and Jagat 
Chandra Bose, for the Petitioners. 

«, Mr ' T £ n n“ Bnd Bafcu AM '‘ ««»;«» 

Uhis°, ferthe Oppcerte Parties. 

JUDGMENT. 

fr iKDissOK, C. J.—-This was a Rule greeted 
by my learned b, others, Mr. Justice Cban . 
dhar' and Mr. Jnsi.ee Newboold, oalling upon 
the IJ.etr.ot Magistrate and the opposite 
parly to show oanse why the order oom- 
pla.ned of j hould not be set aside. The order 

h°"?gT BaS dBted tha 1 th U»«eni. 

.k» u n made by Mr - Indn Bhu- 

el.an Mulhck, Honorary Magistrate, 1st . la,r 

of Meherpnr, and, the order was that the 

eeoond parly ,p eerta.n proceedings undereeo- 

o' D l 4 o 5 ’ '' r ' mmal Brcoadnre Code, should pay 
Ra 834 as the costs of the ease coder section 
14.\ Criminal Procedure Code, to the Bret 
pany. It appears that the original oase 
under scat,on 145, Criminal Procedure Code 

between ifco first and the second parties wae 

'"h 6 h b fh' h M fa “ e Mag,etrale . and the order 
which the Magistrate made was in fayonr of 

1919 88dS,ed th8iDd of June 

1919. In the lodgment whieh the Magistrate 

gave on the Hod of June 1919 he made no 

order w.th regard to the question of 1“ 

He gave no direot.cn and bis judgment 
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not deal with that question in any way at all. 
On the 13th of August, about two months and 
28 days after the date of the judgment in the 
original ease, the first party applied to the 
Magistrate for an order that the seoond party 
should pay the costs of the proceedings to the 
first party: and, the Honorary Magistrate 
after hearing arguments and after referring 
to oertain decisions made the order to which 
I have referred. It is now argued that the 
Honorary Magistrate had no jurisdiction to 
make the order as to oosts, inasmuch as it 
was not made by him at the time he gave his 
deoision on the merits of the case on the 2nd 
of June 1919. 

This matter depends in my judgment upon 
the words of section 148, sob-seotion (3), of 
the Code of Criminal Procedure. That sub¬ 
section runs as folio wf: “When any oosts have 
been incurred by any party to a proceeding 
under this Chapter for witnesses, or Pleaders’ 
fees, or both, the Magistrate passing a deci¬ 
sion under seotion 145, section 146 or section 
147 may direct by whom such osts shall be 
paid, whether by such party or by any other 
party to the proceeding, and whether in 
whole or in part or proportion. All oosts so 
directed to be paid may be recovered as if 
they were fines.” In my judgment that 
seotion does not provide that a Magistrate 
who gives a decision under seotion 145, if he 
desires to make an order as to oosts, must 
make the order at the time be gives his deoi- 
sion on the merits. In my judgment as long 
as an order for oosts is made by the same 
Magistrate who passes the decision under 
seotion 145, seotion 146 or seotion 14 \ be has 
jurisdiction to make the order. 

• The learned Vakil relied upon seotion 369 
of the same Code which runs as follows: 
"No Court, other than a High Court, when 
it has signed its judgment, shall alter or 
review the same, except as provided in 
sections 395 and 484 or to oorreot a olerioal 
error.” In this case where the judgment, 
which was delivered on the 2nd of June 1919, 
did not deal with the question of oosts at all, 
it cannot be said that the subsequent order 
of the Honorary Magistrate of the 11th of 
Deoember upon this question of oosts was an 
alteration or a review of the judgment of the 
2nd of June within the meaning of seotion 
369. So muoh for the question of jurisdic¬ 
tion. 


The Honorary Magistrate seems to think 
that the delay in this oase which was nearly 
three months was not unreasonable, having 
regard to the facts which he sets out in his 
judgment, one of them being that the first 
party waited to see the result of the High 
Court appeal which was presented by the 
second party. I must not be taken as agree¬ 
ing to that. I do not understand why it 
was necessary for the first party to postpone 
the application for oosts until after the 
deoision of the High Court appeal. I do not 
propose to interfere with the Honorary 
Magistrate’s order whioh he has made in his 
discretion, but I wish to make it clear that 
in my judgment an application for oosts, if it 
is not made at the time the judgment is de¬ 
livered, ought to be made within a reasonable, 
time. What is a reasonable time must depend 
upon the circumstances of each case. Ordi¬ 
narily an application for oosts ought not to 
he made after so long an interval as two 
months and twenty-eight days, as in this case. 
As I have already said, I am not prepared to 
overrule the Honorary Magistrate upon a 
question of discretion. But if I had been 
sitting in the Court of first instance and 
this application had been made before me, 
I should have had great hesitation before 
granting the application, having regard to 
the delay whioh had occurred since judgment 
was given on the merits. 

For the reasons whioh I have already 
stated in my judgment, this Rule should be 
discharged. 

Walmslet, J.—I agree. 

% 

Rule diacharged. 
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BOMBAY HIGH COURT. 

Sioond Civil Appial No 636 of 1918. 

December 19, 1919. 

Present:— Sir Norman Maoleod, Kt , 

Chief Justice, Mr. Jnstiee Heaton and 
Mr. Jnstiee Shah. 

FAKIRAPPA LIMANNA PATIL— 
Defendant—Appellakt 
versus 

LUMANNA MAHADU DHAMNEKAR- 

PLAI STIFF— Rf8PONDENT. 

Hindu Law — Minor—Alienation by natural guardian 
— Minor , remedy oj, on attaining majority—Limitation 
Act (IX of 1908), Sch. I, Art. 44. 

Where a Hindu mother, acting ns the natural 
guardian of her minor son, transfers property 
during his minority, the minor, in order to recover 
possession of the property bo transferred, must sue 
to set aside the transfer, and such suit must be 
brought within three years of the minor attaining 
majority under Artiole 44 of Schedule I to the 
Limitation Act and if he fails to bring such suit 
within that time, neither he nor the next reversioner 
can dispute the alienation, [p. 262, col. 2 ] 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 270 
of 1917, reversing the decree passed by the 
Subordinate Judge at Belgaom, in Civil Suit 

No ICO of 1910. 

FACTS appear from the following judg¬ 
ment of Maolecd, C. J., dated the 3rd Octo¬ 
ber 1919:—. 

‘ The plaintiff sued to recover I has possession 
Of tbe 6uit property after setting at naught 
all the contentions of the defendant or to 
redeem the suit properly after taking account 
of the mortgage. The t uit property belonged 
to one Nans, who died leaving a widow 
Sidnbai and a son Omasa. Nana had 
mortgaged tbe property to the father of 
the defendant in 1877. Omana died on the 
25th April KOI, leaving a widow Gopika 
who died in 1908. The plaintiff is admit¬ 
tedly the nearest reversioner and he sued 
to redeem the mortgage of 1877. It appearr, 
however, that on tbe 1st of February 1891 
Sidubai purporting to act as guardian of 
Omana sold tbe equity of redemption to the 
defendant’s father. 

The lower Court found that the sale by 
Sidubai was for legal necessity and dismissed 
tbe plaintiff’s suit with costs. 

■ In appeal the learned Appellate Judge 
•onsidered that there was not e efficient 
evidence to show that the sale was for 
hh»i necessity, and it followed from that 

17 


that Omana aould have maintained the 
suit, in his opinion, for redemption. 
Therefore, he considered that the plaintiff 
as the nearest reversioner could sue 
for redemption, and passed a preliminary 
decree. 

The question does not «eem to have 
been argued in the lower Appellate Court 
whether Omana was not barred by Artiole 
44 of the Limitation Act. The learned 
Judge seems to have assumed that the 
minor on attaining majority could have 
gued tbe mortgagee for redemption without 
first getting rid of the sale by his mother 
of the equity of redemption. This question 
was considered by my brother Shah and 
myself in Second Appeal No. 1C01 of 1917, 
decided on 26th September 1919, and the 
matter was then very fully argued before 
us, but as we were of opinion that the 
sale by the minor’s guardian was justified, 
we did not deoide the poirit of limitation. 
Now, however, the same question has 
arisen again, and in this case, as it has 
been found that the sale was not for 
legal necessity, the success of the defence 
must depend on the question of limitation. 

In Laxmava v. Ixachappa (l) a minor’s 
mother and natural guardian sold his 
property. The suit was brought to set 
aside the sale more than three years after 
the minor attained majority: it was held 

that the suit was barred under Artiole 44 
of the Indian Limitation Aot. Reference 
was made to the case of Balappa Dund* 
appa v. Ohanbasappa Shivalingappa (2). 
There the transaction wbioh was disputed 
was a sale by a step mother who purported to 
aot as guardian of her minor step son. The 
learned Chief Justice in his judgment 
says: — 

“it appears to U9 extremely doubtful if 
Artiole 44 of the Indian Limitation Act 
has any application in circumstances such 
as we have here. The step-mother cannot 
be in a better position than any other 
manager to deal with immoveable property 
whioh is not her own, as appears from 
tbe case of Hunoomanpersaud Panday v, Mut • 
sam mat Babooee Munraj Koovweree (3) which 

(1) 46 Ind. Cas. 22; 20 Bom. L. R. 408; 42 B. 626. 

(2) 33 Ind. Cas. 444; 17 Bom. L. R. 1134 at p. 1136. 

(3) 6 M. I. A. 393; 18 W. R. 81n.; Sevestrc 253n; 
2 Suth. P. C. J. 29; 1 Sar. P. 0. J. 652; 19 E. R. 147. 
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A mother or a step-moiher, whether a Hiiiau 
or otherwise, purporting to act. on behalf 
of a minor son, is, to u~e the word* of 
section 3 of the Irausferof Property 'Ot, 
a person authorised only under circum¬ 
stances in their Dature variable to dispose 
of immoveable property, and the onus of 
proving authority arising from necessity or 
apparent authority arising from that cause, 
justified by reasonable inquiry, is upon the 
person who tries to assert the transfer against 
a minor ” 

Mr. Justice Beaman, in Laxnaia v. 
Rachappa (l) said:— 

The oase of Balap^a Dundappa v, 
Chanbnsappa Shivilivgap-pn (*2) and the 
case of Anandippa v. Totajpn (4) with 
whioh we have been especially pressed 
are, we think, easily distinguishable. We 
need only mention the first of these oatej 
and point out that the transferor was not 
the natural guardian of the minor at all 
hut his step mother. The decision oan 
then be put od the ground that the 
ulienation was not by a guardian strictly 
speaking so at all, but at the highest by 
a de facto guardian who was Dot autho¬ 
rized to deal in any way with the minor’s 
property,” 

If then Omana oould not sue the mort- 
gagee for redemption without getting the sale 
of the equity of redemption by his mother 
set aside within three years after attain¬ 
ing majority, it follows that the plaintiff as 
reversioner after the death of Gopikabai 
would be in no better position. But the 
decision in Avandnppa v. Totappa (4 ) mnht be 
considered on this point, because the learned 
Judges there considered in what circumstances 
the plaintiff must sue for cancellation of 
a document whioh stands in his way of 
success, and in wbat oiroumstanoes he may 
disregard the dooument and sue for the 
recovery of the property leaving the defend, 
ant to show that the dooument on whioh 
he relies gives him a valid title. At page 
1139* the learned Judges say; 

Whether a plaintiff must sue for cancel- 
lation of a dooument under whioh the defendant 
in possession claims, depends, we thick, upon 
whether the onus cf proving oiroumsranoes 
establishing its validity lies upon him 

- - (4 > - ^ 3 -l D - d - Cas - 441; 17 Bom. L It. my 
#Page of 17 BomTI. R,—Ed, --- 


cr whether it lies upon the defendant to 
prove oiroumstanoes establishing its validity. 
For example, where a plaintiff sues to recover 
possession of property whioh the defendant 
has obtained under a document executed 
by the plaintiff or one under whom he 
claims, the plaintiff would have to establish 
facts entitling him to have the instrument 
cancelled or set aside and would have to 
sue within three years of those facts 
becoming known to him as provided by 
Article 91 of the Indian Limitation Act. 
On the other han3, where the defendant’ 
has acquired possession under a deed 
executed not by rhe real - owner of the 
property but by some one having a power 
of disposal under certain oiroumstanoes 
on behalf of the real owner, the onus lies 
on the defendant to prove the existence of 
those ciroumstanoee, and the plaintiff may 
ignore the deed in bringing his snit for 
possession.” 


And later on the judgment proceeds:— 

It is argued, however, that the existence 
of Atriole 44 of the Indian Limitation Act 
implies that wherever a guardian ha 9 effeoted 
a sale of bis ward’s property, the sale is valid 
until it is set aside by suit. We are not pre¬ 
pared to hold that the existence of this 
artiole involves aDy qualification of the prin¬ 
ciples expressed in the judgment of Mr. 
Justice Woodroffe already referred to. The 
artiole possibly refers to oases in whioh 
a ward might sue to ee* aside a sale effeoted 
by his guardian with the authority of the 
Court, whioh would prima facte be valid but 
whiob, on proof of certain eironmstanoea 
such as misrepresentation or fraud with re- 
gard to the gnardian, might be set aside.” 

Mr, Justice Beaman in Laxmava v. Rachap • 
pa (1), although he 9ays that Anandappa v, 
Totappa ( 4<i is easily distinguishable, did not 
explain how he came to that conclusion. n 
the oase before him the property in dispnte 
belonged originally to one Mndkappa who 
was born in 1891 Whilst he was a minor 
his mother sold the property to Haohappa, 
husband of Laxzxava, the 3rd defendant, on 
the 31st May a 90 . Atter Madkappa attain¬ 
ed majority, he sold the property to Ra- 
ohappa, the plaintiff, on the 25th September 
1912,«nd it was Raonappa, who had bonght 
from the minor who instituted a snit against 
the defendants in 1913, 
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Bat it was not considered in the judgment 
whether a minor or his vendee oonld sne for 
the reoovery of the property without setting 
aside the oonveyanoe by the minor’s mother. 
The Oonrt seems to have assumed that the 
plaintiff oould not recover the property with¬ 
out setting aside the deed. It is unfortunate 
that the Chief Justice in Balappa Dundappa 
V, Chanbasappa Shtvalingappa (2) does not 
refer to the oase of Anandappa v. Totappa 
(4), which was mentioned by the ap 
pellant’s Pleader daring the argument. 
But I must say there is considerable force 
in the contention by Mr. Manerikar in this 
case that the passage in the judgment at page 
1139* in Anandappa v. Totappa (4) applies 
to this oase. The argument is that the minor 
oonld disregard entirely his mother’s dis¬ 
position. The equity of redemption had 
come down to him from his father. There 
fore, he was entitled to go to the mortgagee 
and ask to redeem the property. It would 
be then for the alleged owner of the equity 
of redemption, who happened to be the mort¬ 
gagee, to set up a sale-deed of the equity of 
redemption from the minor’s mother in order 
to defeat the claim of the mortgagor to re- 
deem. Therefore, the argument prooeeds 
that it would not be a suit under Article 44 
to set aside a transfer made by the minor’s 
mother of the equity of redemption, as it 
would lie upon the defendant to prove that 
document in order to defeat the plaintiff’s 

•laim. . „ 

As this is a question which must be finally 
decided sooner or later, considering the state 
of authorities, it seems to me to be advisable 
that the appeal should be heard before a 
Benoh of three Judges. If l referred a ques¬ 
tion to a Full Bench, my decision based on 
their answer to the question would still be 
appealable under the Letters Patent.” 

Mr. A, Q.Deni, for the Appellant. 

Mr. D. fi, Manerikar , for the Respondent. 

JUDGMENT. 

Maclcod, 0. J. —This appeal has now been 
fully argued, and an opportunity has arisen 
for deciding a question which bas given 
rise to a considerable oonfliot of judicial 
opinion, namely, whether a Hindu minor 
on hie attaining majority oan sue to recover 
possession of property transferred by his 
mother aoting as his natural guardian 
during bis min ority without suing to se t 

ipage of 17 Bom. L. B — Ed, 


aside the transfer and, therefore, ooming 
within the provisions of Article 44 of the 
Limitation Act. That question was an¬ 
swered in the negative by Beaman and 
Heator, JJ M in Laxmava v. Bachappa (1), 
where the plaintiff had bought certain 
property from one Mudkappa which had 
been sold by Mudkappa’s mother daring 
his minority to the defendant, and re¬ 
ference may be made to Mahableshwar Krishn- 
appa v. Bamchandra Mangesh (5), where 
K as manager of the family appointed a 
Muktyar who sold Mnlgeni rights. K’s 
eldest son after attaining majority sued to 
recover possession, alleging that the sale 
was void. It was held that it oould not 
be treated as a nullity aud the right 
of the plaintiff to challenge it was barred 
by Article 4t of Act IX of 1908 But 
there are contrary decisions of this Court. 

In Bhagvant Qovind v. Kondt (6) 
the plaintiff sued to redeem land 
alleged to have bsan mortgaged by his 
father in 1858 to the grandfather of the 
1st defendant. The defendant alleged that 
the mortgage had been executed in favour 
of the father of the 2nd defendant and 
that in 1863 the equity of redemption had 
been sold to the mortgagee by the widows 
of the mortgagor during the plaintiff’s 
minority. The defendant contended that 
the suit was really one to set aside the 
sale of 1863 and was barred by Article 44 
of the Limitation Act, XV' of 1877. It 
was held that Article 44 did not apply as 
the necessity for impugning the sale of 
1&6-5 to the 2nd defendant arose from the 
2nd defendant’s resisting the plaintiff’s claim 
to redeem the mortgage, and was, therefore 
sabservient to the suit for possession. It 
wa 9 also held that the 2nd defendant, having 
entered into possession as mortgagee, could 
not afterwards set up an adverse possession 
as owner so as to defeat plaintiff’s right 
to redeem : Ali Muhammad v. Lalta Bakhth 
(7) and Tanji v. Nagamma (8). 

Io Anandappa v. Totappa (4) the plaintiff 
sued for a declaration that a deed of ex¬ 
change dated the 15th June 1900 was 
not binding on him and for reoovery of 
possession of certain lands. The deed of 

(5) 21 Ind. Caa. 360; 38 B. 94; 15 Bom. L. B. 882; 

(0) 14 B. 27P; 7 Ind. Dec. N, a.) 645. 

(7) 1 A. 656; 1 Ind. Deo. (n. b.) 457, 

(8) 3 M. H. C, R. 137. 



260 INDIAN OASES. [19M 


FAKIKAPPA LIMANNA V. LUMANNA MAHADO. 

exohartge purported to be between the 
plaintiff, a minor interested in his own right 
as the adopted eon of a Yatandar acting 
through his natural father, and the natural 
grandfather of the plaintiff. The District 
Judge reversing the decision of the feubordi- 
nate Judge held that it was not necessary 
for the plaintiff to sue to set aside the 
deed on the authority of the decision of 
the Privy Council in Bijoy Qopal A luherji 
v. Krishna Mahishi Debi (9). But that was 
a suit by a reversioner to recover possession 
of property leased by a Hindu widow. The 
decision of the District Judge was upheld 
in apDeal by Scott, C. J , and Rap, J. They 
said: ‘ Whether a plaintiff must sue for 
cancellation of a document under which 
the defendant iu possession claims, depends, 
we think, upon whether the onus of prov¬ 
ing circumstances establishing its invali iity 
lies upon him or whether it lies upon the 
defendant to prove oiroumstanoes establishing 
its validity. ” They then referred to the 
deoision of Woodroffe J., in Harihar 0,ha 
V, Dasarathi Misra (10), That again was 
a suit by a reversioner to reoover property 
alienated by a Hindu widow. Woodroffe, 
J., relied on a passage in the judgment of 
the Madras High Court in Jjnni v. Kunchi 
Amma (11). 

That was a suit Sled on behalf of a Malabar 
Tar wad by two of its members to reoover 
property improperly alienated under a Kanom 
instrument by the KarnavaD. 

It was held that since a prayer for the 
cancellation of the Kanom instrument was 
not an essential part of the plaintiffs’ relief, 
the suit was not barred by the three 
years’ rule in Article 91, Aot XV of 1877. 

The Court said : ' In our opinion there 
is no distinction between this oase and other 
eases where a similar charge is made in ' 
respect of an instrument of alienation exe¬ 
cuted by a person who, not being the 
full owner of the property, has a conditional 
authority only to dispose of it. Such are 
the oases of a guardian of a minor, the 
manager of a Hindu family or the sonless 
widow in a divided Hindu family, in these 
oases, as was argued by the appellants’ 

(9) 34 C. 329; 11 C. W. N. 424; 5 C. L J. 334; 9 
Bom. L, R. 602; 2 M. L. T. 133; l7 M. L. J. 164; 4 
A. L. J. 329; 34 I. A. 87 {1\ C.J. 

(10) 33 C. 257; 9 C. VV. «. 636; 1 C. L. J. 408. 

(11) 14 M. 26; 5 Ind. Deo. (n. s.) 19. 


Vakil, it is not only not necessary, but 
it is rot possible, to have the instrument 
tf alienation cancelled and delivered up 
because as between the parties to it, it may 
be a perfectly valid instrument. All that 
is reeded is a declaration that the plaint¬ 
iffs’ interest is not affected by the instru¬ 
ment, and that declaration is merely ancillary 
to the relief which may be granted by 
delivery of possession.” Reference was made' 
to Sikher Chund v. Dulputtu Singh (12), 
where Printer, J., said : “The faot that a 
guardian may have improperly sold property 
belonging to his ward, and may have 
embodied this transaction in a written in¬ 
strument, cannot, in my opinion, affeot the 
position of a minor seeking to reoover that 
property, merely beoanse a written instru¬ 
ment was executed. That instrument is 
between the guardian and a third party. 
If the guardian has exoeeded his authority, 
the instrument is not the act of the minor, 
and it would not be icoumbent on him to 
sue to set it asidp, as in the oase of one 
who has himself executed an instrument the 
validity of which he impugns, ” 

But it must be noted that there was 
no article in the Limitation Aot of 1871 
which was then iu force corresponding with 
Artiole 44 of the present Aot. 

In Anandappa v. Totappa (4) it was argued 
that the existence of Artiole 44 of the 
Indian Limitation Aot implied that whenever 
a guardian has effected a sale of his ward’s 
property, the sale was valid until it was 
set aside by suit. Bat Sootf, 0. J., said: 
“We are not prepared to hold that the 
existence of this artiole involves any qualifica¬ 
tion of the principles expressed in the 
judgment of Mr. Justice Woodroffe already 
referred to. The artiole possibly refers to 
oases in which a ward might sue to set 
aside a sale effeoted by bis guardian with 
the. authority of the Oourt, which would 
prima facie be valid but which, on proof of 
oertain circumstances such as misrepresenta¬ 
tion or fraud with regard to the gaardian, 
might be set aside.” 

In Balappa Dundappa v. Ohanbasappa 
Shivaltngappa (2) the plaintiff sued to redeem 
a mortgage executed by hia father, bis 
step mother during hia minority having sold 

(12) 6 0. 363 at p. 370; 6 Ind. Jur. 2G0; 5 0. L. R, 
374; 2 Ind. Dec. (x. 8.) 842. 
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4be equity of redemption to the defendant 
mortgagee. As plaintiff brought the suit 
more than three years after attaining ma¬ 
jority, it was argued the suit was barred by 

Article 44. 

Soott, 0. J. said: "it appears to us ex¬ 
tremely doubtful if Article 44 of the Indian 
Limitation Act has any application in oir- 
•nmstanoes saoh as we have here. The 

step mother cannot be in a better position 
than any other manager to deal with 

immoveable property whioh is not her own, 

as appears from the oase of Hunoomanpersaud 
Panday v. Musammat Baboces Munraji 
Koontoerree (3) whioh was a oase of a 

mortgage by a mother...The learned Judge 
appears to think that the question with 
regard to Artiole 44 is disposed of by the 
judgment of the Privy Counoil in Malkarjun 
v, Sarhari (13) in whioh a reference is 
made to Bhagoant Qovind v. Kondi 

(6). It appears to U9 that that conclusion 
is not oorreot, because the qaestion of the 
powers of the so-oilled de facto guardian in 
relation to a defense of limitation under 
Artiole 44 was oonsidered after exhaustive 
argument by the Privy Counoil in Mati 
Dinv, Ahmal Ali (14) and the oonulusion 
arrived at is that Artiole 44 has no applies- 
tion to the case of a de facto guardian wholly 
. unauthorised to effeot a transfer.” 

In Mata Din v- Ahmad dZt(L4) a Muham¬ 
madan sued to redeem a mortgage, the equity 
- of redemption of whioh had been sold by 
hie elder brother, treating the sale as a 
nullity. The defendant pleaded that Artiole 
44 of the Limitation Aot applied but their 
Lordships of the Privy Council said: ‘‘Article 
44 prescribes a period of three years within 
whioh a ward, who has attained majority, 
may set aside a sale made by hie guardian, 
the time running from the date of the 
ward’s majority. This provision has no 
applioation to the present case, for the 

• sale here was effected, not by a guardian, 
but by a wholly unauthorised person.” 

Bat their Lordships did not say that an 
unauthorized alienation wa9 beyond the scope 
« of Artiole 44, and herein, with ail dae 

A 

* (18) 25 B. 887; 2 Bom. L. R. 927; 6 0, W. N. 10; 
27 L A. 216; 10 M. L. J. 268; 7 Sar. P. O.J. 739(P. 0.). 

(14) 13 Ind. Oas. 976; 34 A. 213; 16 0. W. N. 338; 

' 11 M. L. T. 145; (1912; M. W.N. 193; 9 A. L J. 216; 
1 15 O. L. J. 270; 14 Bom. L. R. 192; 16 0. 0. 49; 23 
L, J. 6; 891, A. 49 (P. C.). 


respeot, lies the fallacy of the argument 
of the learned Chief Justice, the foundation 
of which was laid in the judgment in 
Unni v. Kunchi Amma (11) where all aliena¬ 
tions, whether by managers of a joint family, 
Hindu widows or guardians, were placed in 
the same category. As remarked by Mr. 
Rustomjee in his Commentary on the Limita¬ 
tion Act at page 250; "Article 44 presup¬ 
poses that the alienation is unauthorised and 
if it were held that such alienation does not 
oome within the artiole, the artiole would in 
effeot be nullified.’* 

In order to answer the question before 
us we must oonfine ourselves strictly to the 
case of a transfer of property by a Hindu 
mother acting as natural guardian of her 
minor son, and not be led away by false 
analogies. The position of the natural 
guardian is not the same as that of the 
Hindu widow, or ths manager of a joint 
family, or an unauthorised guardian. The 
doctrine of subserviency which was applied 
in Biagvint Qovind v. Kondi (6) was 
expressly disapproved of by the Privy 
Council in Malkarjun v. Nirhari (13). In 
that oase a mortgagor sought to redeem 
after the equity of redemption had been sold 
at a judicial sale in execution of a decree. 
Their Lordship? held that the sale was 
nub a nullity and that the suit was to set 
aside the sale. They said at page 350: 
‘‘It is obvious that the expression ‘set 
aside a sals’ is not attended by any such 
diffijulty (as the expression ‘set aside an 
adoption’), beaause a sale, valid until set 
aside, can be legally and literally set 
aside; and anybody who desires relief 
inconsistent with it may and should 
pray to set it aside.” Referring to 
Bhagvant Qovind v. Kondi (6) whioh 
had been relied upon in argument, their 
Lordships said: "in overruling the plea of 
limitation the Court made the following 
observations: f be neosssity of impugning 
the sale of 1863 to the second defendant 
arises from the second defendant’s 
resisting the plaintiff’s suit to redeem the 
mortgage and is, therefore, subservient to 
that suit’...Their Lordships find it impossible 
to grasp the reasoning behind them. If it 
means that the right to set aside the sale 
is kept alive as long as the right to redeem 
would subsist by virtu3 of the mortgage, 
the result is that the validity of the eqlg 

~ • » t 
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might be held in suspense for sixty years.... 
Bat if the sale is a reality at all, it is 
a reality defeasible only in the way pointed 
out by law...The Limitation Aot proteots 
bona fide purchasers at judicial sales by 
providing a short limit of time within 
which suits may be brought to set them 
aside. If the protection is to |be confined 
to suits which seek no other relief than a 
declaration that the sale ought to be set 
aside, and is to vanish direotly some other 
relief consequential on the annulment of the 
sale is sought, the protection is exceedingly 
small. Such, however, seems to be the 
effect of the doctrine of subservience laid 
down by the Bombay High Court.” The 
argument that if the plaintiff sues for pos¬ 
session ignoring the transfer, he oannot be 
said to be suing to set aside a transfer, 
for the question does not arise until the 
defence is raised, is also disposed of by 
this judgment, while reference may be made 
to Shrinivas v. Hanmant (15) where it was 
held that Article 118 of Aot XV of 1677 
applied to every suit where the validity of 
defendant’s adoption is the substantial 
question in dispute, whether such question 
is raised by the plaintiff in the first instance 
or arises in consequence of the defendant 
setting up his own adoption as a bar to the 
plaintiff’s suooess. 

Lastly there is the argument that a 
plaintiff need not sue to set aside a transfer 
to which he is not a party; Sikher Ohund v. 
Dulputty Singh (12). That argument may 
very well apply to a suit by a reversioner 
impugning a transfer by a Hindu widow, for 
the widow represents her husband’s estate, 
and until her death there is no one who has 
a vested interest, nor is there an obligation on 
any one to take proceedings until the reversion 
falls in. But the natural guardian represents 
the minor’s estate and has power to manage 
it, subject to the condition that he must 
manage it for the benefit of the minor. 

There wa9 one argument addressed to us, 
which seems to me to have considerable 
weight, and which I should have been inclined 
to favour if it had not appeared that it has 
been aonoluded by authority. 

The use of the word ‘ward’ in Article 44 
of the Limitation Aot is peculiar and there 
' Q eams no reason why the wor-i ‘minor* should 

, (15J24B. 260; 1 Horn. L, R. 799; 12 Ind. Deo. 

" (n, 8.) 709, - 
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not have been used. It was argued that 

ward’ in Artiole 44 means a minor to whom 
a guardian has been appointed by the Court 
under the Guardians and Wards Aot or. by 
Will. 'Ward’ is defined in the Guardians find 
Wards Aot as a minor who has a guardian, 
but the only guardians referred to in the Aot 
are guardians appointed by the Court or by 
Will, and there is nothing unreasonable in 
tbe suggestion that the term ‘ward’ is con¬ 
fined to a miner who has such a guardian 
and does notinolude minors who have natuial 
guardians. That appears to have been the 
view underlying the remarks of Scott, C. J., 
already referred to in Anandappa v. Totappa 
(4). But on reference to tbe judgment of 
the Privy Council in Malkarjun v. Narhari 

(13) at page 351 and Mata Din v. Ahmad Alt 

(14) it will be seen that their Lordships 
expressly state that Article 44 applies to 
transfers by guardians without excluding 
natural guardians, and as in the one ease 
they were referring to a Hindu mother, and 
in tbe other to guardians under Muhammadan 
Law, it is obvious that they considered that 
natural guardians under Hindu or Muham¬ 
madan Law were not excluded. 

It follows that in my opinion Omana could 
not redeem without suing to set aside the 
transfer by bis mother and as he did not do so 
within three years of his attaining majority, 
the plaintiff’s suit is barred. 

The appeal must be allowed and the 
plaintiff’s suit dismissed with costs through¬ 
out, 

Heaton, J.— I concur. 

Shah, J.—I agree that the present suit ia 
barred by limitation; and as this conclusion 
involves a reconsideration of the ratio deei» 
dendi in Balappa Dundappa v. Ohmnbasappa 
Hhivalingappa (*), to which I was a party, 

I desire to state briefly my reasons for 
accepting it. 

In the present case tbe property belonged 
to Nana, who mortgaged it to the defend¬ 
ant’s father in 1877. Nana died, leaving a 
widow Sidubai and a minor son Omana. 
Sidubai purporting to aot as the guardian of 
Omana sold the equity of redemption to 
the defendant’s father in 1 891. Omana 
died in 1901, leaving a widow Gopika who 
died in 1908. The plaintiff who is the 
next heir of Omana, after the 
death of his widow Gopika, filed the 
present suit in 1916 to redeem the mort« 
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flTAffo of 1877. The defendant relied upon 
the aale by the mother of Omana. Bat 
it has been found by the lower Appellate 
Ooart that there was no necessity nor 
wa9 there any benefit to the estate. 

It is urged, however, on behalf of the 
defendant that the sale was liable to be 
aet aside at the instance of Omana on his 
attaining majority and that his right to file a 
suit for that purpose having been barred by 
Artiole 44 of the Limitation Aot before 
his death in IS01, the plaintiff's present 
olaim for redemption, which neoessarily 
involve! the setting aside of the sale by 
O liana's mother, wa9 barred. It is nrged 
that he oannot ignore the sale, which is 
not void bat voidable at the instance of 
the minor son, and that a prayer to set 
aside the sale is essentially inyilved in 
the olaim for redemption. 

The questions that arise for decision 
are whether Artiole 41 applies to a sale 
by the natural guardian of a Hindu minor, 
and, seoondly, whether, it is necessary to 
have it set aside before making any olaim 
for possession or redemption on the footing 
that no suih sale exists. 

As regards the first point, I am satisfied 
that the scope of Artiole 41 is not limited 
to sales by guardians who are appointed 
nnder testaments or by the Court. The 
language of the artiole is general and 
wide enough to include sales by natural 
guardians, who ma 7 ha' e some authority, 
however limited, to alienate the property 
of the minor, that is, sales whioh are not 
wholly void, but are voidable at tbq instance 
of the person interested in the property. This 
view derives euoport frm t le observations 
of their Lordships of the Privy Couooil 
in Malkaijun v. A arhari (13) and Mata Din 
V. Ahmad Ali (14). Though the article was 
first introduced in the Limitation Aot of 
1877, there is no oase in whioh it is held 
to be restricted to sales by testamentary 
guardians or guardians appointed by the 
Court. The mother of a Hindu minor as the 
natural guardian of her son has autho¬ 
rity to alienate the itn nveable pro¬ 

perty of her son under nee -ssPy or f'lr 
the benefit of the estate. It is ennug to 
refer to Hunnomanpersaui Fanday v Mutant - 
mat Babooee Munraj Koonteeree (3) on 
this point. It cannot be said that the 
isb-ber» wholly unauthorised as in Mata 


Dins cane (14). I am, therefore, of opinion 
that the sale, suoh as we have in this oase, 
was one whioh the minor on attaining 
majority could have sued to set aside 
and Article 44 would have applied to such 
a suit. 

The next question in effect is whether 
he ought to have sued to set it aside, and 
if so, what is the effect of his omission to do so 
within the prescribed period on the present 
suit. On this point also I am of point that ha 
ought to have sued to set it aside within 
the period allowed by Artiole 44 and his 
omission to do so bars the present suit 
filed by a person who claims under him. 
It seems to me that the observations of 
their Lordships in Malkarjari’s case (13) and 
in Khiaraiamal v. Daim (l6) support this 
view. The sale by the mother iu this oase 
was not null and void, but it was voidable at 
the instanoe of Omana. 

I have reached this conclusion after a 
consideration of the oonflmting authorities 
on this point, and I am satisfied that the 
reasoning ia Balappi Dundappa v. Ohanbasap- 
pa Shivalingappa (2) oannot be properly 
apoli-^d to the case of a sale by the natural 
guardian of a Hindu minor, who has power 
to sell the property of the minor under 
certain circumstances 

Section 38 of the Transfer of Property 
Aot, to whioh a reference is made in the 
judgment in Bahppa's case (2), applies 
to a sale by any person authorised only 
under orionmstances in their nature variable 
to dispose of immoveable property. As 
for > r, \ oe >‘t may apply to a Hindu 
wi >ao has ‘nherited her husband's 
esta e bu r has a n uited power of disposal 
over the immoveable property, as well 
as to a Hindu widow as the natural guar¬ 
dian of her minor sod, who can alienate 
the immoveable property of her son under 
aertain circumstances. But it only lays 
down a substantive rule as to when suoh 
transfers would bind the persons affeoted 
V»v It is qot the purpose of the 

eu-.» i ■ > remedies whioh 

•»o- o n 1 » transfers may 

have to nv ' vj r*d of the effeot of 

(18) 32 0. 2y« P. 0.) : 1 0. L. J. 584; 32 1.4.23- 
8 Sar. P. C. J. 731; 9 C. W. N. 201; 2 4- L. J. 71; 7 
Bom. L. R. 1. 
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the transfers made by different persons 
with limited powers of disposal. A re¬ 
versioner affeoted by the transfer effected 
by a Hindn widow who has inherited her 
husband’s property may be able to adopt 
a particular course. A minor whose pro¬ 
perty has been alienated by his natural 
guardian may have to adopt a different 
course. A reversioner may sue during the 
lifetime of the widow to have her aliena¬ 
tion declared inoperative after her death 
or may wait until her death. The aliena¬ 
tion by her is in no ease void: it is 
good during the widow : a lifetime: and 
after her death it dues not require to be 
set aside under any Article. The rever¬ 
sioner’s interest during the widow’s life¬ 
time is contingent and not vested in the 
estate and his suit for possession after 
the widow’s death is governed by Artiole 
141. The case of a Hindu minor affeoted by 
the transfer effected by his mother appears to 
be quite different. ' The sale can be set aside 
on his attaining majori’y and there is a 
special artiole whioh provides the limitation 
for such a suit. I do not think, there 
fore, that section 38 of the Transfer of 
Property Act oan afford any reason for 
treating all oases to whioh it would apply, 
on the same basis as to the remedies open 
to the persons affected by the transfers. 

I need not refer to those oases in whioh 
the suits were 61ed by reversioners in respeot 
of the alienations by the widows who had 
inherited their husband’s property. 

As regards an alienation by a natural guar¬ 
dian of a Hindu minor, the case of Bhaguant 
Qotind v. Kondi (6) is undoubtedly 
against the view whioh we take in this oase. 
But so far as the case relates to the point 
under consideration, it is distinotly dis- 

approved by the Privy Council in Malkarjun's 
case (13). 

Though the oase of Balappa Dundappa v, 
Chanbasappa Shivalingappa (2) decided by 
Sooit, C. J , and myself may be distinguishable 
on its speoial faotsas the alienation in that oase 
was by a step-mother, the ratio decidendi in that 
case and in the oase of Anandoppa v. Totappa 
(4) supports the oonolusion reached in 
Bhagvant s cate (6), and these two decisions 
are based upon the view that the necessity 
for a plk in tiff to tue for setting aside a 
pale depends upon whether the onus of 


proving oirccrtffarces establishing its invali¬ 
dity life upon him or whether it lies upon 
the defendant to prove circumstances 
establishing its validity. This view was 
largely based upon observations made in 
capes relating to Enits by reversioners in 
respect of alienations made by widows 
inheriting tbeir bnebards’ estates as snob, 
Od a further consideration I am satisfied 
that the necessity for suing to set aside a 
sale does not depend so much upon the 
question whether tbe odus lies upon the 
plaintiff or the defendant in tbe first instance, 
but upon tbe question whether tbe sale is 
by a person wholly unauthorised or by a 
person who is authorised only under certain 
circumstances to alienate the property, cr 
id other words whether the sale is null 
and void or only voidable if the person 
interested seeks to avoid it. If the latter 
is the oasp, the persms concerned should 
sue to have it 6et aside if there is aDy 
Artiole of the Limitation Act applicable to 
snob a suit. In tbe present case Artiole 44 
appliep, and therefore,the necessity of suing to 
set aside the sale is established under tbe 
oiroumstances. 

Id two later oasep, Laxmata v. Bachappa 
(1) and Hemidas v. Virupaxappr , Second 
Appeal No. 1143 of 1917, deoided on 
1st October 1918 (uDreported), tbe decisions 
in Balappa Dundappa v. Chanbatappa 
Shivalingappa (2) aDd Anandcppa v. 
Totappa (4) have been dissented from. 

I have reconsidered the point in view of 
this corfliofc of decisions and in the light of 
the arguments urged in this case, and I am 
satisfied that the view we now take is the 
correct view. 

Speaking for myself, I regret the result 
for as a matter of fact this view is likely 
to unsettle some existing titles to immove¬ 
able properties The decision in Bhagvant's 
case (6) was in 1889. In 1S00 that part 
of tbe deoision with whioh we are con¬ 
cerned was disapproved by the Privy 
Council. Inspite of that Bhagvant's case 
(6) has been probably followed on this 
point in some oases in this Presidency, I 
mean oases whioh have not been reported. 
Then we oome to the conflicting deoisioDS 
to whioh I have already referred. I cannot 
say that the course of decisions has 
been pniform and long enough to inyitg 
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(he application of the doofcrine of stare 
decisis. 

I t therefore, conoor in the order proposed by 
my Lord-the Chief Justioe, 

Appeal allowed. 
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Where a pro-note is silent as to interest, the parties 
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pauperis. 
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Mr. Muhammad Fakhruddin , Government 
Deader, Messrs. Shoroshi Oh. Milter 
and Rai Brij Raj Eishun , for the Opposite 
Party. 

JUDGMENT. 

Jwala Prasad, J.—This is an application 
for leave to appeal in forma pauperis under 
Order XLIV. Proviso to rule I of that 
Order requires that the application should 
be rejeoted unless on a perusal of the judg¬ 
ment we think that the decree is contrary 
to law or some usage having the force of a 
law or otherwise erroneous or unjust. 

We have read the judgment and have 
carefully considered the arguments that have 
been advanced to us by the learned Vakil 
on behalf of the applicant. It is conceded 
that the decree is not oontrary to law or 
some usage having the force of a law. But 
it is contended that it is erroneous and unjust. 
TbtfeQit of the plaintiff, Benares Bank, Ltd., 


was based upon a promissory note executed 
by the applicant who was defendant in the 
suit. The Court below has, upon the evidence 
in the case, come to the conclusion that the 
note was duly and properly executed by the 
applicant. That finding has not been chal¬ 
lenged before us and in the face of the 
evidence summarfzsd in the judgment it is 
impossible to challenge it. It is contended 
that the note itself was not enforceable in 
the suit, firstly, on the ground that the 
payee mentioned in the note is not the plaint 
iff Benares Bank The payee is deeeribed 
ae follows: The Manager or Aoting 

Manager Benares Bank, Ltd.” Undersea- 
tion 4 of the Negotiable Instruments Act 
the payee mentioned in the note must be 
a certain person.” The contention is that 
the payee was not the Bank, but the 
Manager thereof. Oar attention has been 
invited to the evidence of Mohan Lai 
who acted as Manager at the time when the 
promissory note in question was executed. 
No doubt he says that be w ft8 the payee but 
obviously he means that he was so as an airent 
on behalf of the Bank. O i the face of the 
note, he cannot lay any olaim for the money 
payable thereunder in his personal capacity 
He was a representative of the Bank and 
the real payee mentioned in the note is 
therefore, the Bank itself. No uncertainty 
attaohes at all as to who the real payee is. 
In the oase of Megginson v. Harper (1) 
the contention, similar to that put forward 
before us on behalf of the appellant, was 
overruled in a oase of a hand-note payable 
to the Manager of the ‘ National Provincial 
Bank of England and also in the oase of 
trustees acting under the Will of another in 
the oase of Holmes v. Jaques (2). Certain 
rulings were placed before us to show that 
a suit would not lie by the beneficiary where 
the hand-note .8 in the name of a benamidar. 
But this la not a suit by a farzidar or a 
beneficiary. The agent mentioned in the 
bond was not the farzidar of the Bank but 
was the servant of the Bank. Those deoi 
sions, therefore, have no application to the 
present oase and we need hardly refer to 
them any further. This contention on 


(1) (18341 4Tyr. 94 at p 100; 2 0. & M 3^.97 T 
(n. b.) Ex. 60; 149 E. R. 784; 39 R. R. 78* ^ L J * 

(2 ( 836) 1 Q. B 370; 36 L J. Q. R. 130- 12 Inn 
(n. a.) 14 L. T. 252; 14 W. R. 684. ' W ‘ 
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behalf of the appliaant most, therefore, be 
overruled. 

It is next oontended that the promissory 
note in question was without consideration. 
This contention is based upon the ground 
that two of the four hand-notes, which formed 
the consideration of the promissory note 
in suit, were exeouted by Janki Das, brother 
of the applioant. We do not see anything 
wrong in the applioant executing a hand 
note to discharge the liability of his brother. 
It is not our province to investigate into the 
reasons foi the applicant’s having taken upon 
himself the liability of his brother. There 
is no substanoe in this contention as well. 

Thirdly, it has been stated that the 
interest of 24 per oent. per annum charged 
in the promissory note was illegal inas¬ 
much as the previous hundis , in lien of 
whioh the promissory note was exeouted, 
were silent about interest, and that under 
seotion 80 of the Negotiable Instruments 
Act the plaintiff was entitled only to 6 
per oent. per annum interest calculated 
upon the snmi mentioned in the hunch's. 
From the judgment it is clear that the 
defendant agreed to pay interest at the rate 
of 24 per oent. subsequent to the execution of 
the hundit, when the time for payment had 
approached and the plaintiff threatened 
the defendant to institute a suit. The de- 
fondant obtained enlargement of time, and 
that is a good consideration for the agree- 
ment to pay interest. Seotion 83 is an 
enabling seotion and is no bar to the 
recovery of interest in the oiroumstanoes 
mentioned above. The parties can rely upon 
the subsequent agreement to pay interest 
when the hundit are silent. Besides, we 
cannot enter into those faots and in fact 
we cannot go behind the promissory note, 
which admittedly stipulates to pay interest 
at the rate of 24 per oent. This contention 
is also overruled. 

Fourthly, it has been oontended that the 
suit was bad inasmuch as Janki Das 
was not impleaded as a party. The pro¬ 
missory note in suit was exeouted by the 
defendant and it would have been improper on 
behalf of the plaintiff to implead any other 
person in the suit and to complicate the 
simple issue involved ,n the suit based upon 
the promissory note. 

Fifthly, it ha* been oontended that the 
teial of tbe suit is vitiated in preoedure, 
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vie , the failure of the Court below to compel 
the production of the account books and 
baht A -hat ‘18 of the firm and also the exami¬ 
nation of the oashier thereof. From tbe 
judgment it does not appear that aDy such 
grievance was expressed in the Court below, 
nor any material has been plaoed before 
ns to show that the defendant made proper 
application in the Court below for summon¬ 
ing the oashier and for the production of the 
documents by tbe Bank. 

Lastly, it ba9 been urged that the Court 
had no jurisdiction to try the suit. There 
is no substanoe in this contention. The 
band note was exeouted at Bmkipore and 
wa9 payable at Mozaffarpur. The suit was, 
therefore, properly tried at Muziffarpur. 
From the judgment it does not appear that 
any of the aforesaid points, except tbe last 
one regarding jurisdiction, was raised in the 
Court below. It is not, therefore, open to 
the applicant to raise them in this Court. 
However, as they were urged before us, 
we have gone through them, and have 
come to the conclusion that there is do 
merit in this appeal. 

This application for leave to appeal in 
forma pauperis must, therefore, be rejected. 

As notices were issued to the Government 
Pleader and to the opposite party and they 
in response thereto appeared and contested 
this applioatieD, they are entitled to aosts. 

A da mi, J,—I agree. 

Application rejected. 


BOMBAY HIGH COURT. 

Second Civil Appul No. 804 op 1917. 
November 12, 1919. 

Present :—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Heaton, 

BAI PARVAT1 —Plaintiff—Appblu.nt 

versus 

DAYABHAI MANOHHARAM and others 
— D*f*nd»nt^—Respondents. 

Hindu Law — Alienation—Widow and daughter 
joining in gift to sons of another daughter—Gift, vali- 
dity of-Daughter right of, to impeach gift—Transfer ot 
Property Act (IV of 1882), a. Q. 


INDIAN OASES. 


V«l LVIIIJ INDIAN OASIS. 26 ? 


BAI parvati ©. dayabhai manchharam. 

A Hindu widow and one of her daughters gifted 
oartain properties to the sons of another daughter, 
purporting to oonvey by the widow as the Hfe-tonant 
and by the daughter as the next reversioner. On the 
death of the. widow, the daughter brought the pre¬ 
sent suit to reoover the property from the donees 
on the ground that as against her the gift was 
invalid, as it conveyed her chance of surviving her 
mother and succeeding to the property as the rover- 
sioner: 

Held, that the gift was only good as regards the 
life-interest of the widow, as the Hindu Law does not 
reoogniso the transfer of a ohanco of succeeding to 
a reversion, and that consequently the gift as 
regards the daughter was invalid, [p. 267, col. 2; 
p. 268, col. 1.] 

Appeal from the dioision of the Joint First 
Glass Subordinate Judge, A, P., at Surat, 
in Appeal No. 8 of 1915, confirming the 
decree passed by the Joint Subordinate 
Judge at Surat, in Civil Suit No. 64 
of 1913. 

Mr. B. J t Desai (with him Mr. T. A. 
Gandhi ), for the Appellant. 

Mr. Jayakar (with him Mr. G. N. Thakor ), 
for the Respondents. 

JUDGMENT. 

Macleop, O, J.—One Kasbidas died in 1868 
leaving a widow Gulab, a eon Ghelabhai and 
two daughters Parvati and Jekore. Hie 
property deEoended to hie son Ghelabhai. On 
Ghelabhai’s death hie mother Gulab became 
his heir, Gulab died in 1911. In 1S91 (Julab 
and Parvati, one of the daughters, gifted two 
properties to defendants Nos. 1 to 4, who 
were the minor sons of the deceased daughter 
Jekore, purporting to oonvey those properties 
by Gulab as the life-tenant and by Parvati 
as the mxt reversioner. After the death of 
Gulab, Parvati filed this suit to reoover the 
property from the donees under the gift of 
1891, on the ground thatl the deed as against 
her was invalid as it conveyed her ohance of 
surviving Gulab and succeeding, therefore, to 
the property as reversioner. 

The trial Court dismissed the suit, and the 
appeal against the order cf dismissal was also 
dismissed by the First Class Subordinate 
Judge. A good deal of oonfnsion often arises 
in oaees of this nature owing to the facts of 
the oase not being properly held in view in 
arguiDg the points of law whioh may ari/e. 
There may have been oircumstanaes in the 
oase wbioh would have enabled Gulab and 
• Parvati together to give a good title to a 
third party of the property in question. It all 
depended on the manner in whioh the trans¬ 
lation was effeoted. But keeping striotly to 


the facts in this oase, at the time of the deed 
of gift, Galab was the life-tenant, Parvati 
had the ohanoe of succeeding to the property 
on Galab's death if she happened to survive 
Gulab. In these oiroumstanoes the document 
of 1891 was exeouted. Gulab oonveys her 
life-interest, Parvati oonveys her ohanoe of 
succeeding after the death of Galab. If 
those interests together made up what may 
be called a fee in the property donated, 
then no doubt it would be a good transaction. 
But it oannot bs said, however one looks 
at the oase, that the whole of the fee was 
conveyed to defendants Nos. 1 to 4 by that 
document. It is not a oase of an alienation by 
a widow of property of whioh she is the life- 
tenant with the oonsent of the next re¬ 
versioner. From snoh oonsent it oan be 
presumed that the alienation by the widow 
was for a Deoessary purpose. The onus would 
lie upon the person disputing the alienation 
to show that it was not for necessary pur¬ 
poses. Agair, the widow might have re¬ 
linquished the whole of her life-interest into 
the hands of the next reversioner, in whioh 
oase the next reversioner would then beoome 
solely enlitled to the property, It oannot bo 
said here that Gulab relinquished her interest 
in the properties gifted to the defendants 
Nos. 1 to 4 by Parvati before the gift was 
made. Therefore, we must ooDsider only the 
facts as thfy occurred in this oase. What the 
defendants Nos. 1 to 4 got under the deed of 
gift was the life-interest of Gulab phu the 
ohanoe of Parvati suooeeding to the property 
on tbe death of Galab. These were two 
distinct interestr, and it oannot be contended 
that under tbe gift the defendants Noe. 1 
to 4 were solely entitled to the whole of 
the interests in the property. In my opinion 
the gift was only good as regards the life- 
interest of Gulab. 

It has been urged upon us that the father 
of defendants Nos. 1 to 4 gave consideration 
for the gift by maintaining Gulab. Although 
that does not eeem to me to affeot the 
appellant’s argument in any way, there oan 
be no hardship, at any rate as regards 
defendants No*. 1 to 4, if their father 
maintained Galab durrng the time he was 
in possession of tbe property during Gulab’s 
lifetime. 

So then the transfer by Parvati in the 
deed of gift of 1891 of her ohanoe of succeed¬ 
ing to tbe reversion oannot be sustained. It 
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is certainly bad under section 6 of the Trans¬ 
fer of Property Aot, and it would lie upon 
the respondents to sbow that seotion 6 does 
not apply because by the provisions of Hindu 
Law such a transfer is recognised as good. 
But there is no direot authority on the point 
under Hindu Law, though there are dicta in 
several oases which have been oited whioh 
clearly show that it is the opinion not only of 
Judges in India, but also of their Lordships 
of the Privy Council that Hindu Law does 
not recognise the transfer of ipes successions. 
Therefore, the repondents have not satisfied us 
that this transfer by Parvati of her obanee of 
tuoceesion is valid. If then it is invalid there 
is an end of the case, unless it oan be argued 
that Parvati is prevented by some rnle of 
law from setting up the contention that 
the deed as regards her interest is invalid. 
I know of no rule of law which oan prevent 
a party from asking the Court to hold that 
a particular transaction, which, as a matter 
of fact, is invalid, should be held to be 

invalid. 

There can be no estoppel on a point of law- 
The fact is that it is the duty of the Court, 
as soon as the invalidity of a transfer is 
pointed out, if it is satisfied that there is suoh 
an invalidity, to set aside the dooument. 
Therefore, in my opinion the deed of gift to 
defendants Nos. I to 4 was good only as regards 
the life-interest of Gulab, and was bad as 
regards the transfer of a chance which Parvati 
had at that time to succeed to the reversion, 
Therefore, the appeal succeeds and the decree 
of the lower Appellate Court mu*t beset aside. 
There must be a deoree in favour of the plaint¬ 
iff for possession of the property with mesne 
profits from the date of the suit and costs 
throughout. Under Order XXXIII, rule 10, 
the plaintiff to pay Court-fees. 

Decree set aside. 


PATNA HIGH COURT. 

Civil Revision No. 53 of 1920. 

May 21, 1920. 

Present :—Sir Dawson Miller, Kt , Chief 
Justice, and Mr. Justice Dap. 

TIKAIT GANESH NARAYAN SAHI 
DEO —Decree holder— Petitioner 

versus 

CHANDU MI8TRI —Oppoi.te Party. 

Chota Nagpur Tendncy Act (VI B. C. of 1903J, 
$s. 211, 270— Order passed by Deputy Collector under 
s. 211 — Appeal, whether lies—Deputy Commissioner, 
powers of revision of. 

A Deputy Commissioner has no power to hear 
an appeal from a decision of a Deputy Collector 
given under section 211 of the Chota Nagpur Ten. 
ancy Act [p. 259, col. 1.] 

If it can be shown that a Deputy Collector, whilst 
exercising under section 211 of the Chota Nagpur 
Tenancy Act the powers of a Deputy Commissioner 
delegated to him, has failed to exercise a jurisdiction 
which he might have exercised or has usurped a 
jurisdiction which it was not within his competency 
to exercise, then the Deputy Commissioner would 
have power under section 270 of the Act to order 
him either to exercise that jurisdiction or to re¬ 
frain from exercising it, as the case may be. [p. 269, 
col. 2.] 

Oivil revision against ao order of the 
Deputy Oommnsiona**, Ranobi, affirming an 
order of the Deputy Collector, Gumla, dated 
the 3rd November 1919. 

Mr. B. L. Nandksolyar , for the Peti¬ 
tioner. 

Mr. Bat Thirbuan Nath Sahay , for the 
Opposite Party. 

JUDGMENT. 

Miller, 0 J. — This is an applioation in 
revision brought by the landlord of certain 
property against an order of the Deputy Com¬ 
missioner of Ranohi, in whioh he refused to 
interfere by way of exercising powers of 
revision over an order of the Deputy Oolleot¬ 
or made in an applioation under seotion 211 
of the Chota Nagpur Tenancy Aot. It 
appears that the petitioner who is the 
laodlord of the property in qnestioD, obtain¬ 
ed a deoree for rent against bis registered 
tenant. He thereupon sought to put in exe¬ 
cution the deoree. The opposite parties, 
Mangal Nath Tewari and Jagdish Nath 
Tewari, instituted prooeedings before the. 
Deputy Oolleotor under seotion 211 of the 
Cbota Nagpnr Tenancy Aot oontending that 
they were the transferees of the tenants 
who had been sned, the transfer^ having 
taken plaoe someti na before the rent aotion 

wa? instated, and that they alone were 
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entitled to the land and they asked the 
Deputy Collector to adjudicate upon their 
elaim. The section in question provides in 
•ffeot that if before the day fixed for the 
sale of the property in suit, a third party 
appears and alleges that he and not the 
person against whom the deoree has been 
obtained was in lawful possession or had 
some interest in the tenure or holding 
when the deoree was obtained then the 
Deputy Commissiocer shall examine such 
party according to law, and, if he sees 
sufficient reason for so doing and if the 
party deposits in Court or gives security 
for the amount of the decrep, he shall stay 
the sale and after taking evidence adjudioate 
on the claim There is a proviso, however, 
to the ceotion that do transfer of a tenure 
Cwhioh this was) shall be reoognizad unless 
it has been registered in the office of the 
landlord or sufficient cause for non-regis¬ 
tration is shown to the satisfaction of the 
Deputy Commissioner. Now the Deputy 
Collector before whom the case originally 
carte ocneidered the evidenoe put forward 
by the objectors, the present respondents, 
and it appears that they filed certain docu¬ 
ments showing that they had been sued for 
rent by the landlord, that is to say by the 
Manager appointed under the Encumbered 
Estates Aot to manage the property in 
question, and they also preduoed a money 
order receipt for payment of registration- 
fees. The Deputy Collector considered that 
in these circumstances the landlord could 
not oonteod that they had not registered 
their names, because he had already re¬ 
cognized them as tenants and bad already 
recognized the transfer. 

Prom that deoision (be landlord applied 
o the Deputy Commissioner asking him to 
exercise his powers of revisior, if in fact 
e ad ary, over the Deputy Collector aDd 
o set aside his order on the ground that 
e had not properly exercised his jurisdio- 

ifc 0ll n nder £cotion . 2 f 1 - It dear that 
the Deputy Commissioner had no power to 

hear an appeal from a deoision under the 
Motion in question from the Deputy 
Collector. Whether ho - has aDy powers of 
WVisicn or not depends upon the inter¬ 
pretation of section 270 of the Aot. That 
section provides that in the performance 

their duties and the exercise of their 
poweri under the Act Deputy Commissioners 


shall be subject to the general direction 
and control of the Commissioner and the 
oard, and Deputy Collectors exercising 

the functions of the Deputy Commissioner 

(which was the case here) shall also be 
subjeot to the direction and control of 
the Deputy Commissioner. That section, 
I think, provides for giving certain powers 
of control both to the Commissioner and 
to the Depnty Commissioner over acts 
performed by subordinates whilst exercising 
the powers of their superiors, and it is 
not necessary, in my opinion, to lay down 
with any exactitude or precision the entire 
scope of the powers which are intended 
to be included in that section, I think 
however, that if it can be shown that the 
Deputy Collector, whilst exercising the 
powers delegated to him cf the Deputy 
Commissioner, has failed to exercise a 
jurisdiction which be might have exercised 
or has usurped a jurisdiction which it was 
not within his oompbtenoy to exercise then 
the Deputy Commissioner would have power 
to order him either to exercise that juris¬ 
diction or to refrain from exercising it, as 
the case may be. The same of course would 
apply in the case of the Commissioner and 
the Board dealing with aots performed by 
the Deputy Commissioner. I n the present 
oase the Deputy Commissioner considered 
that he had no powers of revision under 
sertion 270 and refused to interfere. To 
that extent I think he was wrong. Bnfc 
whether the present oase is one in wbioh 
he ought to have interfered is another 
question. Havirg considered the deoision 
of the Deputy Collector, I think it is clear 
that wbat he intended to hold was that 
the oiroumstanoes of the oase brought it 
within the exception to the proviso which 
I have already mentioned. The pioviso is 
that no transfer of a tenure shall be re- 
cognized exoept in oertain casep, and these 
exceptions are where it has been registered 
in the offioe of the landlord or sufficient 
cause for non-registration is shown to the 
satisfaction of the Deputy Commissioner. 
Wbat I think the Deputy Collector intend- 
ed to hold was, although be does not say 
so in term?, that the oiroumstanoes of this 
case show that as there had been reoogni- 
tion by the landlord of the tenancy of the 
objeotorp, there was sufficient reasoa shown 
for not having it registered. There further 
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was the evidence which he had before him 
of a money order receipt in payment of 
registration fees, and he may well have 
thought in these oironmatanoeB that that 
waa an additional reason for coming to 
the conclusion that sufficient cause had been 
shown for non-registration. It appear?, 
therefore, that there waa in fact no failure 
to exercise jurisdiction, nor was there any 
attempt to usurp a jurisdiction which he 
in faot had not. In these oiroumstaDoea 
it seems to me the Deputy Commissioner 
was right in refusing to interfere by way 
of revision with the order made by his 
subordinate officer. I think that this 
application should he dismissed with 
costs. 

Das, J.—I agree. 

Application dismisted. 


BOMBAY HIGH COURT. 

Original Civil Jdrisdiciion Suit No, 3639 

op 1919. 

March 12, 1920. 

Fresent: —Mr. Justice Crump. 

ABDUL KARIM and others—Plaintiffs 

versus 

KARMALI RAHIMTULLA and others 

_ Y) EKRN DaNTP, 

Succession Act (X of 1865.1, 6. 187 —Hindu Wills 
Act (XXI of 1870 ,)—Applicability of Acts to Will of 
Khoja Muhammadan—Probate, whether necessary— 
Will, nature of. 

Neither section 187 of tho Succession Act nor the 
Hindu Wills Act is applicable to the Will of a Khoja 
Muhammadan, and Probate is not essential to the 
validity of suoh a Will which stands on no other 
footing than a deed of gift. [p. 271, col. 1.] 

Mr. Pettigara , for the Plaintiffs. 

Mr. Kanga, for the Defendants. 

JUDGMENT.—This is a suit for speoiGo 
performance of an agreement to sell executed 
on August 19, 1919, by one Bai Mariambai 
deceased in favour of the plaintiffs. It 
is only necessary to consider one of the 
issues originally raised, as the others have 
been abandoned. The only point on which 
the parties are now at variance is con¬ 
tained in issue No. 4, tic., whether de¬ 
fendant is bound to take out representation 
to the estate of Mariambai. 

The deoeaoed lady was a Khoja and 
defendant ' bar son. He is prima facie her 
heir as tL' property was admittedly her 
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stridhan, if indeed that term is strictly 
applicable. Further there is a document 
purporting to be the last Will and testament 
of Mariambai, whereby defendant is sole 
legatee. The question is whether plaintiffs 
oan call upon him to take out probate of this 

Will. 

Plaintiffs say that there is a granddaughter 
who might, in certain circumstances, be 
entitled to succeed if there was an intestaoy. 
Whether those circumstances exist or not 
they do not know, but upon the existence or 
non-existence of those circumstances depends 
the answer to the question whether the 
property is Yautaka or Ayautaka stridhan. 
Therefore, their title is not safe unless the 
Will is admitted to Probate. 

The defendant’s answer put shortly is two¬ 
fold. First, that defendant as representa¬ 
tive of Mariambai cannot be called upon 
to make good any title but that of Mariambai. 
Secondly, that as there is no statutory 
obligation on him to take out probate, he 
cannot be compelled to do so, and that 
plaintiffs ought to be satisGed with proof of 
the Will which he is willing to offer. 

The 6ret objection oannot prevail. De¬ 
fendant ex hyrothesi represents the estate. 
He is bound by the agreement to sell, and 
he is also bound by the condition in the 
agreement to deduoe a marketable title. 
His position is that he is the legal repre¬ 
sentative of Mariambai, and he is bound to 
make that position good. The point is 
practically oovered by section 27 of the 
SpeoiGo Relief Act. * , 

As to the second question it is necessary 
to deoide whether section 187 of the Indian 
Succession Act is applicable. If so, then 
the right of the defendant to oonvey the 
property oannot be established withont pro¬ 
bate. The point is oovered by authority 
L Baji Mahomed Mitha v. Musa t Esaji (1)]. If 
on the other hand section 187 of the Indian 
Succession Act is not applicable, title under 
the Will oan be established without probate 
and the Will, therefore, stands on the same 
footing as any other document of title. 
Generally speaking, the eeotion is not ap¬ 
plicable to the Wills of Muhammadans 
[Shaik Moosa v. Sheik Essa (2), Sakina Bibee 

(1) 15 B. 857; 8 Ind. Deo. (n. s.) 443. 

(2) 8 B. 241; 8 Ind. Jur. 571; 4 Ind. Deo. (n. bJ 
534. 
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V.AfaWei 7,Aa’< (3).. Nor indeed, as ex- 
plained in the former of these cases, to any 

• " 0 .^ b ’® h , the H,, ‘du Wills Aot, 1870, 

The n !-° ab 8 ( ff e Pft,?e 254 of the r eport). 

S, q ,! e( "!; r6S tl\ y nar rows itself to this: 

Whether the Hindu Wills Aot, 1S70, is 

* PP * ,0able the Wil1 of * Khoja Muham. 

t ffenerBl Question whether the 

Wills of Khojas are governed by Hindu or 
Muhammadan -aw, mooted in Uasanalli v. 
ropatlal (4), does not arise for the purposes 
of the present ease. Whatever may be the 
law apphoable to Khojas in testamentary 
matters, it oannot be contended that they 
are Hindus Therefore, they are not within 
the soope of the Hindu Wills Aot, 18/'0. 

It follows, therefore, that probate not 
being efsantial to the validity of the Will, 
it stands on no other footing than a deed of 
gift, and if it i 3 0 n the face of it a valid 
ocument, plaintiffs must, in my opinior, be 
satisfied with proof, suoh as is offered, 
showing that it was executed by Mariambai 
under suoh oiroumstanoes as to make it a valid 
testamentary instrument. Oa that proof 
being reoorded, further orders will be passed. 

LThe rest of the judgment is not 
essential for the purposes of report.— Ed.\ 

, Suit decreed. 

Cas - 65 ^ 3 7 0. 839; 15 0. W, N. 185. 

(4) 17 Ind. Cas. 17; 37 B. 211; 14 Bom. L. R. 782. 
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Mr. Rent Parshad, for the Appellant. 

the Rsspondents. 

r,W ^? r, ~r he Coart9 h ° l ™ are 

nght m holding that the present suit is 
birred under Order XXIH, rule 1 (3) of 
the Civil Prooedure Code. On the 2nd 
January 1918 plaintiff’, agent distinctly 
informed the Court that he had decided 
not to amend hi. plaint and asted that 
the suit should be dismissed. This was done 
and no permission to sue again in respeot 
of the whole or part cf the subjeot-matter 
of that suit was either asked for or granted. 
Order VII, rule 1J, clause (6) cf the Code, 
now relied upon is clearly not in point, as 
it was not the Court that required plaintifE 
to oorreot the valuation of his former claim. 
It was plaintiff himself who for reasons of 
his own desired to alter the valuation and 
for that purprse prayed to be allowed to 
amend his plaint. The Court granted his 
request and fixed the 2nd January 1918 as 
the date for representation of the plaint as 
amended, and on that date (as already stated) 
plaintiff’s agent informed the Court that he did 
not intend <o amend the plaint and prayed that 
the suit should be dismissed. Upon the facte 
as disolosed the Courts had no alternative 
tut to dismiss the second suit (which 
includes part of the subject-matter of the first 
suit) as barred by Order XXIII, rule 1 (3). 
The appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

' f Second Civil Appeal No. 2328 of 1918. 

Maroh 13, 1919. 

, Present: — Sir Henry Rattigan, Kr., 

Chief Judge. 

Makhdum SRKIKH H ASS AN— 
Plaintiff—Appellant 
t erstis 

GAURI SHANKAR AND ANOTHER- 

DbFENhAkT--R*«PON DENTS. 

1 t* ProCeduTe Code (Act V of 190V, O. XXIII, r. 
1 (8 Suit dismissed at request of plaintiff — Subse¬ 
quent suit including part of subject-matter of previous 
futt, whether maintainable. 

Where, rather than amend his plaint, a plaintiff 
requests that his suit be dismissed a subsequent 
:poit by him, including part of the subject-matter of 
Previous suit, is barred by Order XXfll, rule 1 
£8) of the Civil Procedure Code. 

Second appeal from the decree of the 
District Judge, Dera Ghazi KbaD, dated the 

fed May 1918. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1u4 of 1919. 

Maroh 27, 1919. 

Present :—Mr. Justice Mulliok and 
Mr. Justice Jwala Praaad 

RAJDEO NARAIN SINGH—Appellant 

versus 

RAMDITj SINGH— Respondent 

Court Fees Act (VII of l»70J, ss. 10, 12 —Appeal 
second—Deficiency m respect of Couri-fee in lower 
Court, how to be recovered — Procedure. 


Whenever it is intended to recover a defioit 
Court-fee from a respondent before the High Court 
in respect of something due in a lower Court 
the proper course is to admit the appeal for hear* 
ing and to take action under section 12 read with 
section 0 of the Court Fees Act. The Court ie 
then in full seisin of the case and can punish the 
defaulting plaintiff or first appellant, as the caw mav 
be, by the dismissal of his suit or appeal, [p. 272 
col. l.J 
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Where, however, the appeal before the High 
Court is dismissed under Order XL I, rule I 1 of the 
Civil Procedure Code, no such action can be taken 
till the order of dismissal is reviewed and the 
appeal is admitted for hearing, [p. *72, cot. 1.] 

JUDGMENT.—In tbisoape the second ap¬ 
peal was dismissed nnder Order XLT, rule 11 
of the Civil Procedure Code. The leepondenfc 
before this Court who was the appellant before 
the Court of first appeal did not pay the full 
Court-fee payable upon his memorandum of 
appeal in that Court. If a deoree had been 
made in his favour in second appeal it would 
have, ptrbaps on the authority of Narain 
Singh v. Chaiurbhu) Singh (l).been competent 
to this Cc urt to refrain from signing its deoree 
till the dtfioit had been paid by the respond¬ 
ent.The inbeientpowers of theC iort would, we 
think, oover euoh a preoedure; but no deoree 
haviDg teen made in the respondent’s favour 
by this Court and no deoree having been pre¬ 
pared, it dees Dot seem that it is possible to 
take any ooeroive action against the respond¬ 
ent for the purpose of reoovering the defioit 
Court-fee. The proper oourse, whenever it is 
intended to recover a defioit from a respondent 
before this Court in reBpeot of something due 
in a lower Court, appears to be to admit the 
appeal for bearing and to take aotion under 
section 12 read with eeotion 10 of the Court 
Fees Aot. The Court is then in full seisin 
of the oase and oan punish the defaulting 
plaintiff or first appellant, as the oase may 
be, by the dismissal of his suit or appeal. 
The learned Judge of the Allahabad High 
Court in Naratn Singh's cate (l) aid not 
express any opinion on the point whether the 
respondent oould be ooeroed in this manner 
for bis laches in the Court below but, in our 
opinion, eeotion 10 of the Court Fees Aot 
would apply to such a oaee. 

In the oases now before us the appeals 
having been dismissed under Order XL1, 
rule 11 of the Civil Procedure Code, we oan 
take no snob aotion till the order of dismissal 
is reviewed and the appeals admitted for 
hearing. 

Having regard to the smallness of the 
sums to be reoovered, it does not S6em 
necee&ary for the Court to review its order 
of its own motion. Let the papers be return¬ 
ed to the Registrar. 

Tapers returnei. 

(1) 20 A. 362; A. W. N. (18E8) 7?;9 Ind. Dec. (n.b.) 
592. 


BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit No. 481 

of 1919. 

March 29, 1920. 

Fresent : —Mr, Justice Crump. 
UDERAM PREMSUKH — Plaintiff 

versus 

SH< VBHAJ ANRAMPRATAB— Defendant, 

Principal and surety—Contract of sale—Subsequent 
contract of similar nature—Rescission of contract— 
Surety, whether discharged. 

Plaintiff entered into a contract with, a firm to 
purchase a certain quantity of cotton at a particu¬ 
lar rate and for a particular delivery, and the defend¬ 
ant as surety guaranteed the performance of the 
contract. Subsequently the plaintiff entered into 
another contract with the same firm to sell to it 
the same quantity of cotton at a higher rate and 
for the same delivery. Before the date of delivery 
the firm became insolvent and the plaintiff brought 
the present suit to recover the difference between 
the rates of the contracts. The defendant pleaded that 
by reason of the second contract he was discharged 
from his suretyship: 

Held, that the defendant was liable, as each of the 
contracts was capable of performance on the due 
date and the second contract did not amount to a 
rescission of the original contraot. [p. 273, col. 2.] 

Mr. Kanga (with him Mr. Jinndh) t for 

the Plaintiff. » 

• 

Mr. Jf. Mehta (with him Mr. Munshi) for 
the Defendant. 

JUDGMENT.—This is a suit to reoover 
from defendant as surety on a guarantee, 
The facts are simple and are not in dispute 
save in one minor particular, that is as 
to the service of notice of demand, which 
point was ultimately abandoned as being 
immaterial to the result. Those fasts are 
shortly as follows. On May 30tb, 1917, 
plaintiffs agreed to buy 100 bales of oottoD, 
April 1918 delivery, at Rs. 406-12 0 from 
the firm of Balmnkund Premsnkh. Defendant 
as surety guaranteed the performance of the 
contraot. On February 3rd, 1918, plain'iff*, 
being uneasy as to the financial soundness 
of Balmukund Premsnkh, agreed to sell to 
them 100 bales of the same goods for the 
same delivery at Rs. 617 8 0. On February 
4th Balmukund Premeokh became insolvent. 
Plaintiffs’ olaim against them has been 
paid in part by the Official Assignee. In 
the present suit they seek to reoover the 
balance from defendant. It is admitted that 
the market rate on the Yaida day w«l 
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R*. 712. Plaintiffs put their oase alterna¬ 
tively, They say, * Either we are entitled 
it) reeover the difference between the 
i%tes of the two oontraots, or the differenoe 
between the rate of the first contract and 
the rate on the Vaida day. M 

A number of defenses were suggested in 
the written statement, but these were dropped 
at the hearing. The defence taken is that 
defendant is discharged from his surety¬ 
ship by reason of the second contract 
between the plaintiffs and the principal 
debtor: 

The following issues were raised :— 

' (l) Whether plaintiffs are entitled to 
reeover Rs. 10,507-8 0 from the defendant P 

(2) Whether the first oootraot remained 
outstanding until the due date' as alleged in 
paragraph 7 of the plaint P 

(3) Whether plaintiffs in the alternative 
are entitled to claim Rs. If-,262-8 G or 
any other sum from the defendants P 

. ( 4 ) Whether defendant is not discharged 
from his suretyship as set out in paragraph 4 
of the written statement ? ’ 

' The result of elaborate arguments in 
this oase has been to oonfirm the con¬ 
viction with which I set out that the 
only question to be decided is whether both 
the oontraots remained alive * and capable 
of performance until the due date. The 
matter may readily be put from either point 
of view. On the one hand is may be said 
'that there are two separate and independent 
oontraots, one of sale, and one of purchase, 
oaoh legally tubsisting until the dae date, 
and legally oapable of being enforeed. Oa 
the other hand it may be argued that taking 
the two oontraots together, the intention of 
the parties was to enter into a new agreement 
to phy the differenoe at the due date. From 
the first point of view the surety is not dis¬ 
charged ; from the eeoond pcint of view the 
surety is discharged. 

So far as I am aware, there is no authority 
upon this, point. As between the parties 
themselves it could not in practice arise, for 
whatever their exact leg il rights may be, it is 
plain that they do not intend that there shall 
bo any delivery, but that the sum settled by 
what may for convenience be termed the “ore js- 
•ontracti” shall be paid b j one to the other. 
That is no doubt the peint of vis* of the 
bathaas man, and it,ia ordinarily pemiuihla 

y * is 


to apeak of such oontraots as "cancelling eaoh 
other.” An instance of the use of this phrase 
will be found in J. H. Tod v. Lakhmtdas Pur - 
shotamdas (1). Farrar, J , speaking of such 
oontraots says : 

This mode of dealing, when the sale and 
purchase were to and from the same person, 
of course had the effect of cancelling 
the contracts, leaving only differences to 
be paid.” 

The learned Judge was in that oase 
dealing with a defence of wager, and the 
question of the intention to deliver was, 
therefore, all important. The point here is 
different, viz., whether the contracts mutually 
extinguish one another. The oase of Sassoon 
v. Tohersey (2) has also been cited, but 
there is little in that oase which assists 
the deoision here. The most relevant part 
of the judgment is that whioh points out 
the possible difference between the legal 
point of view and the “business” point of 
view (see page 624). That difference must 
be remembsred, and it is for this reason 
that in the present case the subsequent 
conduct of the parties is of little importance. 
All that they had to oonsider was the 
practical result, whioh undoubtedly was that 
differences only would be paid. The 
extraots from the aooounts whioh have 
been put in show no more than that as 
business men they regarded the transactions 
as settled, and that all that remained to 
be done was to pay or receive the differenoe 
on the due date. Tbir, however, is not 
conclusive. There is a distinction between 
the legal "rights oreated by the oontraots 
and the mode in whioh those rights may 
subsequently have been dealt with” (see 
the oase last cited at page 62>). 

We have here two oontraots. Oa the 
face of them they are wholly independent. 
Each continues in full force and effect 
until it is discharged. (Jan it be said 
that the second ontraot extinguished the 
first and in so doing was itself extin¬ 
guished? It 6eems to me that the true 
view is rather that eaoh was capable of 
performance on the due date. Eaoh party 
had a right to demand delivery from Che 
other, bat as ths qiantitiac are eqaal, the 
practical result mutt have been tbatjthere 

(l) 18 B 41! p. 4k>: 8 Ini. Daa (* s) 773. 
{.ittfi.a., 6*6at : pp. 011,815:6 lion. U. tt.JSil, 
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would be no delivery. This wa« a necessary 
consequence of the two oontraots. It was their 
oornbined effect, but there was no novation 
in the sense in wbioh the term is used in 
seotion 62 of the Indian Contract Aot. 

Ordinarily no doubt the best guide to the 
meaning of a oontraot is the common in¬ 
tention of the contracting parties: but that 
intention can be gathered only from that 
which is expressed. Here there are two 
distinct contracts of different dates. Each 
is complete in itself and free from ambiguity 
or obscurity. It is not even suggested 
that the parties by any outward expression 
agreed to treat them as forming by their 
combined effect a third oontraot superseding 
both. Therefore, in law no evidence can 
be admitted varying the terms of either 
of these contracts. There is “ no distinct 
subsequent oral agreement ” rescinding the 
first oontraot [cf. seotion 92 of the Indian 
Evidenoe Aot, Proviso (4)]. No one even 
alleges that there are any materials but 
the contracts themselves and the subsequent 
conduct of the parties from which the 
legal position can be gathered. The sub. 
sequent conduct does no more than re¬ 
cognise the practical result. But prima 
facie persons who enter into contracts must 
be supposed to contemplate performance. 
The payment of differences is no more 
than the necessary result of any attempt 
to insist on the performance of both oon- 
tracts. If the procedure of tendering the 
Price against the goods and the goods against 
the price were solemnly enacted, the result 
clearly would be that the advantage of the 
one party over the other would be measured 
precisely by the difference between the con- 
traot rates. It is, therefore, in my opinion 
unsound to argue that beoause the parties 
had in mind the payment of differences 
only, the two contracts were extinguished 
The truth is that the practical mind i m l 
mediately perceives the practical result of 
the operation of the two contracts, and confines 
its attention to that. 

Unless it can be held that there was 
a rescission by a new agreement, how were 
these contracts discharged? It i 8 a oase 
of a new agreement or nothing. Theoon. 
tracts are in precisely the same form: each 
is complete in itself and eaoh is on the 
face of it oapable of being enforced on the 


due date. It has been questioned whether 
a suit would lie on the earlier con*- 
tract. This is merely putting the question 
in another form. To a suit on either of 
these contracts two answers could be madet< 
first, that the contrast was extinguished,; 
Secondly, that the claim due under the 
other oontraot should be set off. The 
latter represents, in my opinion, the 
true position. The practical result would, 
of oourse be that differences only could be* 
awarded. I 

I have already indicated that upon the view' 
which I have taken, the surety is not dis> 
charged. The relevant sections of the 
Indian Oontraot Aot are sections 133 and 134. 
The former does not operate here, the 
reason being that there is no variance in* 
the terms of the first oontraot. As to 
seotion 134 the principal debtor is not 
released, nor is the legal consequence of the* 
aot of the creditor that the principal debtor: 
is discharged. The decisions cited do not 
carry the matter beyond the words of the 
Statute whioh require no comment, * • 

The result, therefore, • at whioh I have 
arrived—not, I admit, without considerable 
doubt—is that defendant remains liable on* 
his guarantee. The logioal consequence* 
would be that he is liable to pay the plaintiff- 
damages calculated on the difference between* 
the rate of the contract and the rate on the 
due date. But as the plaintiff asks for a> 
decree for the lesser sum only, viz., the.’ 
difference between the rates of the tw<> 
contracts, there will be a deoree for that sum* 
only. * i 

I record the following findings: \ 

1. In the affirmative. 2. In the affirms* 
tive. In the negative. 4. In the negative/ 

Deoree for plaintiff for Rs. 8,078, oost^ 
and interest on judgment at 6 per cent. 


• > 


Suit decreed . 
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: ALLAHABAD HIGH COURT. 
First Civil Ap*bal No. 14 op 1918. 

^ June 10, 1920. 

Present: —Sir Grim wood Mears, Kt., Chief 
Jastioe, and Mr. Jastioe Salaiman. 
AMIR CHAND— Plaintiff — 
Appellant 


versus 


LAKHMI CHAND and other?—Defendants 

— Re'Poxdents. 

vl„ eC l d * n9S r?J nd ? Law — J °"'t family—Partition- 
Plaintiff whether bound to file exhaustive list of pro - 

Parties Objection that property omitted, contents of— 
Uhngness of plaintiff to supply omissions—Duty of 
Court—Amendment of plaint, application for, made at 
late stage, whether should be allowed—Civil Procedure 
Code (Act V of 1908^, O. VI, r . 17 . 


® for partition of the whole family property 
tho plaintiff is not bound to file with the plaint such 
a complete and exhaustive list of all the property as 
not to exclude any item however small. If a defend- 
ant raises the plea that some part of the joint 
family property has been excluded, it is for him to 
specify such properties and show that they belong 
to the family and have been wrongly excluded. 
Where such an objection is taken, and the plaintiff 
expresses his willingness to include the properties 
which, it is suggested, also form part of the joint 
family property, the suit should not be dismissed on 
the technical ground that, when it was first brought, 
these items had not been included in the plaint. 
It is the duty of the Court to see that justice is 
done, and an application for amendment, even if 
made at a late stage, should be allowed, [p. 276, col. 
1; p. 276, col. 1.] 

First appeal from a decree of the Subordi¬ 
nate Judge, Agra, 

Messrs, Surendra Nath Sen and Ranendra 
Nath Basu t for the Appellant. 

Messrs. Narain Prasad Atthana, Otrdharilal 
Agarusala and Damodar Das, for the Respond¬ 
ents. 


JUDGMENT.—This is an appeal by the 
plaintiff arising oat of a suit for partition 
joint family property. The suit has been 
dismissed on the technical ground that the 
plaintiff failed to inolude in hie claim certain 
items of joint family property. The other 
points raised in the suit have not been 
decided by the learned Subordinate Judge, 
The plaintiff has come up in appeal. 
It is a great pity that although the parties 
had addnoed all the evidenae which they 
wanted to produce before the Court, the 
learned Subordinate Judge, instead of taking 
the trouble to decide the real points in con¬ 
troversy between the parties, has tried to 
find a short out for the disposal of the suit, 



The suit was not one for partition of only 
a part of family property but it was pro- 
fessedly a suit for partition of the whole 
family property, and in paragraph 9 of the 
plaint it was stated that several times the 
plaintiff had asked the defendants to divide 
the whole property of the joint family, but 
they put the matter off from day to day on 
various pretexts. It appears that the value 
of the joint family property is about two 
lakhs of rupses, whereas the property said to 
have been excluded is of comparatively 
email value. Separate written statements 
were filed by Lala Gopal Das, the plaintiff’s 
father, and by defendants Nos. 1 and 2, and 
by defendants Nos. 4, 5 and 6. In the 
written statement filed by defendants Nos. I 
and 2 and that filed by defendants Nos. 4, 

5 and 6 no such plea whioh seems to have 
found favoar with the Court below was 
raised. The plaintiff’s father, Lala Gopal 
Das, however, pleaded that during the life¬ 
time of Baldeo Das, the common ancestor, 
the ornaments and other moveable pro- 
parties had already been divided; and he 
went on to add in a separate paragraph 
that certain ornaments and a shop whioh 
were in the plaintiff’s possession had not 
been disclosed by him. As the written 
statement is worded, strictly speaking, there 
is no plea raised, even by Lala Gopal 
Das, that there are soma items of joint 
family property whioh had been excluded 
from the list of the properties sought 
to be partitioned. The plaintiff went 

into the witness-box and he stated that 
the ornaments referred to in that written 
statement belonged to his wife and were 
not joint family property, and he also stated 
on oath that the stook.in-trade of the tailor¬ 
ing shop was his own property and did not 
belong to the family. No evidence was 
adduced to eontradiot the statement of the 
plaintiff. The plaintiff’s father went into 
the witness-box, and in his statement also it 
does not appear that his case was that any 
part of the joint family property had been 
excluded from the list of the properties 
sought to be partitioned. In our opinion in a 
suit for partition of the whole family proper¬ 
ty the plaintiff is not bound to file with the 
plaint snoh a oomplete and exhaustive list 
of all the properties as not to exolude any 
items howsoever small. If any defendant wishes 
to raise the plea that any part of the joint 
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family property has been excluded, it is for 
him to specify snah properties and show that 
they belong to the family and have been 
wroDgly exoluded. Before the suit was 
dispoeed of, the plaintiff, on the 7th cf May 
1917, putin an application before the Coart 
to the effect that he was willing that the 
ornaments and the shop referred to in the 
written statement of Lala Gopal Das should 
be included in the claim. This application 
was ordered to be 61ed by the Court. In 
our opinion, in view of the offer made by the 
plaintiff to include the properties whiob, it 
had been suggested, also formed part of the 
joint family property, the sait should not 
have been dismissed on the technical ground 
that, when it was originally brought, these 
items bad not been included in the plaint. 
The only inference that under the oiroum* 
stanees we oao draw is that the Court below 
shirked its duty and tried to get rid of the 
case in as short a way as possible. The result 
of the dismissal would be that the plaintiff 
will have to bring a second suit for partition 
and the parties will be put to further 
embarrassment and trouble. It is the duty of 
the Court to see that justice is done, and 
even if an application for amendment had 
been made at a late stage, we are of opinion 
that such an application should have been 
allowed, inasmuch as the plaintiff had offered 
to put into hotchpot the ornaments and the 
tailoring shop. In our opinion there was 
really no defeot, either in form or procedure, 
in the suit; but even if there had been any, 
we are of opinioo that he should have been 
allowed to amend the plaint and include 
these items of property. As soon as the 
application was mads by the plaintiff, all 
defects in the case had disappeared and we 
fail to see why the learned Subordinate Judge 
thought fit to dismiss the suit on an admit* 
tedly technical ground, namely, that the 
plaintiff did not inolude the whole of the joint 
family property. The defendants Nos. I, 2, 
4, 5 and 6 had not raised this technical plea 
in their written statements. On the other 
band, the pleas which they had raised have 
not been disposed of by the Court below. 
'We are of opinion that these defendants are 
entitled to their costs from the plaintiff who 
also is to some extent to blame, and from the 
defendant, La!a Gopal Das, the father of the 
plaintift. We accordingly allow this appeal, 
«se f aside the? judgment and the decree of the 


Court below and remand this case for 
disposal according to law. The defendants 
other than Lila Gopal Das will get their 
costs in bath Courts from the plaintiff and 
Lala Gopal Das, The plaintiff and Lala 
Gopal Das shall bear their own costs. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appbllue Order No 30 A 

op 1919. 

Juds 23, 1920, 

Pretent :—Mr. Justice Jwala Prasad 
and Mr. Justioe Adami. 

Babu BAIJ NATH SAHAY—JutOMENT* 
Dab os—Appellant 
vertus 

Babu GaJADHAR PRASAD and another 
—Decree-Holder?, Babu KULDIP 

SAHAY AMD ANOTHER—JudOMKNT-DeBTOR8 

—Respondents. t 

Execution of decree—Conelruction of decree — Execut¬ 
ing Court, whether can rejer to pleadings and judg¬ 
ment. 

An executing Court must execute a decree as it 
is, and an amendment thereof must be resorted to 
in separate proceedings either by way of ' appeal or 
by way of amendment of the decree, as the case may 
be, but in construing a decree the executing Court is 
competent to take the assistance of the pleadings and 
the judgment for that purpose.[p. .277, col. 2.] 

Appeal from a decision Of the District 
Judge of Gaya. 

Messrs. L. N. Singh and Siveehwar Dagal, 
for the Appellant. 

Mr. Kailaepali, for the Respondents. 

JUDGMENT. 

Jwala Prasad, J.—The only contention 
raised in this appeal is that the Courts 
below were wrong in holding that the 
description of the property given in the 
execution petition and the sale proclamation 
was not in accordance with the description 
given in the mortgage deoree as amended 
by the High Court. 

The High Court held that the mortgagor 
had 18 dame in Tonzi No. 205, out 
of which 12 dame odd share, which he 
had purchased, from one Dubri Lull, was 
the subject of the mortgage of 1889 i* 
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hvonr of the decree-holder. The de- 
soription of the property given in the 
mortgage bond was 13 dams odd share 

i? Monza Fa *»bpnr bearing Touzi 

°. *' , • plaint of the mortgage 

Bmt this description was varied by stating 
that the said village by Oolleotorate parti- 
tion name to bear Tonzi No. 4183. The 
onzi Nos. 2301 and 4183 mentioned in 
the plaint were both wrong, inasmuch as 
previous to the execution of the mortgage 
bond the village was the subject of the 
Oolleotorate partition whereby a separate 
lonzi Number was allotted for the takhta 
of the 18 dams 'belonging to the judgment 
°®* >ltop * This mistake was discovered after 
the decree under the mortgage bond was 
obtained. An application for correction of 
the mistake in the deoree was made by 
the decree-holder. The amendment was 
allowed by the Subordinate Judge, but 
was disallowed by the District Judge in 
appeal. This Court, however, restored the 
order of the Subordinate Judge and set 
aside that of tbe Distriot Judge. The 
result was that the decree was amended 
and both the Touzi Nos. 2-301 and 4183 
were expunged and in lieu thereof No. 
4206 as the oorreot Totzi Number of the 
property was put down. The amended 
deoree runs as follows: 

13 dams 6 kotories and odd share 
situate in Mouza Fatehpur Harchandan 
Paryag, Pergana Pachrukhi, Zilla Gaya, the 
Touzi number of which at the time of the 
execution of the bond was 4206 with a 
Jamma Saddar of Rs. 11-5 and which VOW 
according to Oolleotorate partition bears the 
Touzi No. 4206 with a Jamma Sadar of 
Hs. 11 5.” 

In tbe bond, 13 annas 6 kotories out 
of 16 annas of the Mouza, of whioh Touzi 
number was 2301, are mortgaged. In the 
amended deoree it is not stated what that 
13 annas 6 kotories of the 16 annas of 
the old Touzi would amount to in the 18 
dams patti bearing tie new Touzi No. 
4206, From the judgment of this Court 
on the basis of whioh the amended decree 
was prepared, this 13 annas 6 kotories 
was out cf 18 dams whioh represent the 
entire 16 annas of Touzi No, 4206, that 
is, it will come to 11 annas odd out of 
the entire new Touzi No. 4206. The 
tOWn^cd deoree, in so fqr as it did not 


clearly work out the exact share of the 

?o°ol ga8r0d pr °P erfc y ia ffae new Touzi No. 
4226, was vague. 

In the present execution the decree-holder 
baa made it clear in the specification 
of the property given in the sale proola- 
mation. The figures given therein appear 
to be oorreot and represent the proper 
working out of the order in the 
deoree of this Court. The description 
of the properties in the execution pro¬ 
ceedings, tale proclamation, eto., appears 
to be correct. Mr. Lakshmi Narain on behalf 
of the appellant judgment debtor objeots 

to it on the ground that an executing 
Court has no right to go behind tbe 
deoree and in any way to add or amend 
the terms thereof. We do not dispute 
this principle whioh is well settled and 
has been reooginized by authorities; Udieant 
Singh v. Tokhan Singh (1), Decendra 
Prasad v Bam Chunder Prasad (2), 
Madan Mohan Nath Sahi Deo v, Bhikar 
Shahu (3). The executing Court has to 
exeoute tbe decree as it is, and any amend¬ 
ment thereof has to be resorted to by separate 
proceeding either by appeal or by an amend¬ 
ment of the deoree, as tbe case may be. 
But in the present oase the description 
given in the execution proceedings does 
not appear to in any way vary or add to 
the terms of the deoree. It simply gives 
a fuller and more complete description 
than the decree of the High Court itself 
contains, and would be the correct desorip¬ 
tion on proper construction of the deoree 
read with the judgment. The question 
was only of construction of the decree, 
and not of amendment by varying the 
terms thereof, adding to it, or correcting 
any clerical or arithmetical mistake. In 
construing the deoree the executing Court 
was certainly competent to take the as¬ 
sistance of the pleadings and the judgment 
for that purpose. This was done in the 
ease of Ohnnder Mohun lhakoor v. Amrito 
Chunder Thakoor (4), where the decree 
wss held to have been drawn up ia a 
moat slovenly manner caosing great deal 
of trouble and litigation between the par. 

(1) 28 C. 858 (P. 0-); 2^ I. A. 67; 3 Bom. L. R. 318| 

(2) 39 Ind Cas. 637; 1 P. L. W. 620. 

(3) 16 Ind. Cas 719; 16 C. L. J. 617. 

(4) 19 W. E. 343. 
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ties. The schedules of the properties given 
in the decree were vagae and the orders 
regarding the costs and damages in the 
body of the deoree were also not free from 
ambiguity. Portions of the judgment were, 
therefore, referred to in order to give the 
deoree a reasonable construction and to 
exeoute it. Applying this prinoiple to the 
present oaee, we find that the decree whioh 
was vague and indefinite in terras, and 
not properly prepared in aooordanoe with 
the orders of the Court, was capable of 
being construed in the light of the judg¬ 
ment. This is all that the deoree-bolder 
has done in this cafe. The Courts below 
were, therefore, right in disallowing the 
objection of the judgment debtor. It is 
then said that the words “Kham and 
Pukhta” in the sale proclamation do not 
appear in the High Court judgment, or 
in the judgment of the Subordinate 
Judge, or the amended decree. This is 
true. But these words Bimply describe 
the share before and after the partition. 
It has not been shown to us how these 
words, in any way, prejudice the description 
of the property. The description of the 
property in the present execution proceed¬ 
ings ip, therefore, correct. The execution of 
the deoree and the sale of the properties 
must, therefore, be upheld. The conten¬ 
tion of the judgment-debtor is overruled. 

The decree-holder should have seen that 
the property was properly described in 
the decree prepared in aooordanoe with 
the order of this Court. He did not 
even inform the Court that the share of 
,13 dams odd would work up to 11 annas 
in the new Touzi No. 4206. He has su¬ 
perfluously added in the present execution 
proceedings the words “Kham and Pukhta” 
not found in the judgment or the amended 
deoree. In the ciroumstanoes we do not 
think that he is entitled to costs of this 
appeal. 

The appeal is accordingly dismissed with¬ 
out costs. 

. Adami, J.—I agree. 

AppeaVdismtssed. 

% 


ALLAHABAD HIGH COURT. , ; 

Fikst Civil Appeal No. Ill of 1918., 
March 24, 1920. 

Fresent :—Justioe Sir P. C. Banerji, Kt., 
and Mr. Justice Tndball, 

SHIAM LAL— Defendant—Appellant 

versus 

TEHARIYA LAKHMI CHAND and others 

—Plaintiffs— Respondents. 

Limitation Act (IX of 1908,), Sc.h. I, Arts. 80, 116— 
Simple money-bond payable after 6 years—Interest 
payable every year—Right to claim whole amount on 
default of interest—Default-Suit within sis years of 
period fixed — Limitation. 

* 

A bond executed on the 9th of September 1905 
provided for the payment of the money at the end 
of flvo years but on default of payment of interest 
for two years, empowered the oreditor to realise 
the whole of the amount due to him. The suit was 
brought within six years of the period fixed for 
payment but beyond six years from the default of 
payment of interest: < ■ 

Held, that the suit was not barred by time. [p. 279, 
COl. l.J •• ; -...» 

First appeal from the decree of the 
Subordinate Judge, Mainpuri. 

Mr. Baleshwarx Prasad t for the Appel¬ 
lant. -- 

The Hon’ble Dr. Tei Bahadur Sapru, for 
the Respondents. 

JUDGMENT.—This appeal is ooDneoted 
with First Appeal No. 318 of 1917 whioh 
we have just decided. In the present 
appeal Shiam Lai, the original mortgagor, 
is the appellant befor us. The plea taken 
on bis behalf is that the suit for the 
mortgage having failed, a suit for a simple 
money deoree is barred by time. The 
first bond is dated the 9th of September 
1905 and nnder the conditions entered 
therein, the money was payable at the 
end of five years. There were further condi¬ 
tions in respect to interest. In the case 
of the seoond bond of the 2nd of August 
1906, the money was payable at the end 
of four years, and there are similar condi¬ 
tions in respect to payment of interest as 
in the first bond. It is urged that Artiole 
80, read whith Artiole 116 of Schedule 
I of the Limitation Act, applies and, there¬ 
fore, the suit ought to have been brought 
on or before the 9th of September 1913. 
•Our attention has been called to certain 
rulings, but not of this Court. The learn¬ 
ed Vakil for the appellant has to ad® 1 * 
that there are two rnliDgs of this Court 
whioh are against him. In one of these he 
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him self successfully prosecuted the appeal. 
We refer to the ease of Gaya Prasad v. 
8her Alt (1) and the ease of Makrand 
$ingh v. Kallu Singh (2). He has to 
admit that if we follow these decisions, 
then his appeal mast fail. Whether these 
decisions are right or wrong, we oan see 
no reason whatsoever in the present ease at 
any rate for expressing any opinion to 
the contrary. One of ns was a party to 
ne of these decisions and until these 
eoisions are set aside by a larger Bench, 
we oan see no reason why we should not 
follow them. In the face of these deci¬ 
sions this appeal must fail and we, there* 
fore, dismiss it with sosts including fees 
on the higher scale. . 

Appeal dismissed. 

' (I) 39 Ind. Caa. 674; J5 A. L. J. 313. 

(2) 60 Ind. Cas. 640; 17 A. L. J. 647; 1 U. P. L. It. 
(A.) 73; 41 A. 631. 




BOMBAY HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 509 of 1918. 
January 20,1920. 

Present :—Sir Norman Maoleod, Kt , 
Chief Justice, Mr. Justice Heaton and Mr. 

Justice Kajiji 

' YITHALDAS KAHANDAS SON!— 
Defendant No. 1—Appellant 

versus 

JAMIETRAM MANEKLAL 

1 0 

—Plaintiff—Respondent. 

' Muhammadan Law — Pre-emption — Neighbours, right 
6f, to pre-empt—Share of each. 

A 

Under the Hanafi School of Muhammadan Law 
neighbours have an equal right to pre-empt. In a 
competition, therefore, between two neighbours, 
each is entitled to an equal share of the property 
whioh forms the subject of pre-emption, [p. 280, col. 
2 .] 

Second appeal from the decision of the 
District Judge, Surat, in Appeal No 802 
of 1916, reversing the decree passed by the 
Subordinate Judge at Bulsar, in Civil Suit 
#o. 91 of 19 5. 

The appeal first came before Maoleod, 
0. J., and HeatOD, J. 

JUDGMENT OP THE DIVISION BENCH. 

The plaintiff sued to obtain a deed of 


conveyance of the plaint bouse from the 
2nd defendant by right of pre-emption. The 
parties are all members of one family, a 
pedigree of whioh is set out at page 1.1. The 
1st defendant was the owner of houses Z and 
Y, the 2nd defendant was the owner of house 
X and the plaintiff bought house W from 
Thakoredap, the 1st ooueion of the 1st and 
2nd defendants. Then the 1st defendant 
bought house X from the 2nd defendant. 
The plaintiff claimed that be had a right to 
obtain a deed of conveyance of this house by 
pre emption. The parties come from Bulsar, 
and I think it is too late now to dispute the 
roliDg in Gordhandas Qirdharbhai v. Prankor 
(1), in whioh it was held that by Iroal custom 
the Hindus of Gujarat have adopted the 
Muhammadan Law of pre emption, except 
that that case was considered in a case whioh 
came from Kaira, vie., Dahyabhai Motiram v. 
Chunilal Kishoredas (2), and Mr. Justice 
Beaman and myself declined to extend its 
decision beyond the limits of Surat and 
Broach. It is admitted then that if the Hindu 
inhabitants of Bnlear oan be said to have 
adopted the Muhammadan Law of pre-emption, 
the plaintiff in this case has a right to pre¬ 
empt. But supposing the 2nd defendant had 
sold bis house to a stranger, then the 1st 
defendant would also have a right to pre-empt. 
The plaintiff’s case is based on the assumption 
that if defendant No. 2 sold his house to 
defendant No. 1 and not to a stranger, he, the 
plaintiff, alone had a right to pre-empt. 
Therefore, he claimed the whole house. 
Against that the 1st defendant olaimed that 
he certainly had a right to pre-empt whioh 
was equal to that of the plaintiff, but that as 
he bought the house, the plaintiff’s right to 
pre empt was excluded. 

The trial Court dismissed the suit on the 
ground that the plaintiff had not satisfactory 
ly proved that he had performed the proper 
ceremonies without undue delay. This deci¬ 
sion was reversed in appeal, ^nd the learned 
District Judge directed that the 1st defend- 
ant should pass a Bale-deed to the plaintiff 
of half the house X on payment of 
R". 912 8 0, The learned Judge referred to 
two cor dieting rulings on the point whether 
the plaintiff was entitled to pre-empt in the 

U) 6 B. H. C. B. (A. C. J.) 263. 

(2) 22 Ind. Cas. 269; c8 B, 183; 16 Bom, L. R, 

use. 
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circumstances of this case. We have con¬ 
sidered thore ruliDgs, viz., Lalla Noicbut Loll 
v. Lalla Jetcar. Loll (3), which supports the 
appellant, and tfce other, Amir Hasan v. 
Rahim Bahhsh (4), wbioh is in favour of the 
i eppondeDts, and it seems to me from the 
latter deoisicr, whiob considers all the texts 
on the point, certainly that the great pre¬ 
ponderance of textual authority is in favour 
of the respondents. We, therefore, think 
that the judgment of the learned District 
Judge was right and the appeal fails and must 
be dismissed with costs. The oross objections 
are diemirsed with costs. 

XMacleod, C. J.— (3rd December 1919.)—Sinoe 
this case was argued, and before the judg¬ 
ment wan sigred, we have been referred 
to the case of Gohaldas v. Partab (5), in 
which this Court has taken a different 
view to that which we have expressed. We 
think, therefore, the best course would be to 
have the cafe re argued before a Bench of 
three Judges, 

Mr. Mirza , (with him Mr. Q. N. Thahor), for 
the Appellant. 

Mr. Fait Tyabji (with him Mr. H, V. 
Divatia), for Respondent No, 1. 


prepared to accept the decision ol the, 
Srst Appellate Court, following the decision 
in Amir Hasan v. Rahim Bahhsh (A). But. 
before the judgment was signed, we were, 
referred to the ease of Gokildas v, Partab 
(5) where the opposite view bad been taken, 
and it was, therefore, necessary that the 
case should be argued before a Fall' 
Bench, We fee no reason why the deci¬ 
sion which we had oome to on the 
Brat occasion should not be ooDSrmed. In 
Gokaldas v. Partab (5) the learned Judges 
considered the oorfliot between the care 
of Lall i Noiobut Lall v, Lalla Jeican Lall 

(3) and Amir Bosan v. Rahim Bakhsh 

(4) and they considered that it was safer 
to follow the ruling which commended 
itself to the Calcutta Fall Bench. Although 
they mention that the authorities showed 
that in this Presidency it has not been 
the custom to enforce the doctrine of 
pre-emption to the extent allowed in Alla-? 
habad, no oases were referred, to. The 
decision of the learned Judges seems to 
proceed on the basis that it would cause 
serious practical inconvenience, and in 
many oases even injustice, if the right of 
pre-emption were to be exercised in 


JUDGMENT OF THE FULL BENCH. 

M»cliod C. J.—In this case there were 
fonr bouses in one courtyard, and of 
tbeee two belonged to the 1st defendant 
in the suit, and one to the plaintiff. The 
4th house was sold by the 2nd defendant 
in the suit to the 1st defendant, and 
thereupon the plaintiff Bled this suit to 
obtain a deed of conveyance of the suit 
house from the 2nd defendant by right 
of pre emption. The suit was dismissed 
in the Frst Court on the ground that the 
plaintiff had not established that he had 
proved that he had performed the Deoessary 
ceremonies without undue delay. j n first 
appeal the decree was reversed. The 
learned Judge held that the plaintiff was 
entitled to get half the property from the 
1st defendant. When the case was argned 
before us on ceooDd appeal, we were 


(3) 4 0. 831 <F. B.); 2 C. L. R. 319,• 4 Ind J 
l78j 1 Shorn© L. R. 21?, 2 Ind. Deo. n. s.) 627 
( 4 * f A. 466; A. W. N. (1897> 118; 9 Ind! D 

(N*. ».) 800. 

(5) 86 Ind. Cas. 871 j 16 Bom. L. R. 693, 

• ■ • f 


fractions. Now it is admitted that tbs 
parties in this oase come from the District 
of Bulsar where the Hanafi School of 
Muhammadan Law prevails, and it must 
further be admitted that according to 
Hana6 Law neighours have equal right 
to pre-empt. It must follow from tbat« 
that the plaintiff in this case must 
snceed unless we are prepared to decide 
the case, not according to HanaB Law, but 
according to some other principle. It has 
been suggested that we must only apply 
Muhammadan Law where it is in accordance, 
with the principles of justice, equity and 
good conscience. Admitting that, for myself 
I see nothing wbioh is oontrary to the 
principles of justice, equity and good 
conscience in allowing two neighbours 
who have equal rights of pre emption to 
exeroise them. 

If A and B are neighbours with equal 
rights to pre empt in the ease of the 
sale of a neighbonring house, I do not. 
see why, if B happens to be the first 
pnretafer, A should be deprived entirely 
of hie right to pre-empt. In fact, the 
pnly fround on which we can decide pof 
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maafc be dismissed 
oross objeotioQB are 


W follow the principle of the Hanafi Law 
would be on the gronnd of inconvenience. 
U may be said that it is not desirable 
that property should be held in fractions, 
lhafc'may be so on general principles, but 
eertainly in this country it is a most 
common oeourrenoe. But apart from that 
1 should not myself say that mere incon- 
▼emenoe. resulting from the application of 

u /J ana ® ^aw, is a reason wby we 
Should not apply it. I n my opinion, 
therefore, the appeal 
with costs. The 
dismissed with oo 3 ts. 

HsAton, J t —I agree that the appeal 
should be dismissed with costs. We hive 
here the simplest possible oaie of com 
petitofs olaiming pre-emption. The original 
owner of the house, defendant No. 2, sold 
it to defendant No. 1. The defendant No. 

1 and the plaintiff are the only oompe. 
tifcors for pre emptioD, and it is found 
that under the law they are equally entitled 
to pre empt, A very natural, and on the 
whole a very just decision in a comp-- 
tjtion of this kind is that eioh should 
take half. Their olaims are eqial in the 

eye of the law. Therefore, says the law, 

let them be equally treated, and that is 
*'Sufficient and a satisfactory disposal of 
this case, because defendant No, 2, the 
vendor, apparently has nothing to say 
against it and defendant No. 1, the 

original purshaser, is apparently prepared 
to take half rather than get nothing. If 
he had said, “OM very well if 1 oan 
only buy half the property I won’t buy 

any at al>, I cancel my purchase,” then the 
affairs would have to he differently viewe^, I 
do not wish to exprejs any opinion as to 
what in that event my decision would be. 


Ktj ji, J.—I 


agree, 


Appeal dismissed. 



PATNA HIGH COURT. 

Miscellaneous Appeal No. 174 or 1919 

AND 

Civil Revision No. 163 tr 1919. 

June 4, 1920. 

Present:- Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Mnlliok. 

Kumar RAMESHWAR NARAYAN 
SINGH— Judgment Debtor—Appellant 

versus 

Rani RIKHANATH KOERI — Respondent. 

Accounts, suit for—Suit compromised—Defendant 
undertaking to deliver books to plaintiff—Failure to 
deliver—Order disallowing cross-examination of plaint, 
iff’s xoitnesses, legality of—Civil Procedure Code (Act 
I of 190 i), s. 1 15, 0. XI, r. 21 — Revision — Interlocutory 
order—Material irregularity—Jurisdiction, want of— 
High Court, interference by-R. 21, 0. XI, applicability 
of-Penalty under rule, nature of—Penalty, when to be 
i m posed . 

In a suit for accounts the parties effected a com- 
prom iso, one of the terms of which was that the 
defendant would submit to the Court all account 
books, deeds ar.d other documents in his possession 
relating to the property in dispute, in order that they 
might bo made over to the plaintiff, and a decree 
was passed by consent of the parties in terms of the 
compromise. The plaintiff app.ied for execution of 
this decree so far as it related to the delivery of 
the documents, and an order was made directing 
delivery of certain books of account which had not 
been produced by the defendant. The matter came 
before the High Court in appeal, and that Court 
directed, inter alia, that, if the Court was unable 
from the books already produced to make a satis¬ 
factory examination of the accounts, it should call 
on the defendant to produce the books in question, and 
on his refusal or failure to do so, should pass a’final 
decree on the materials produced by the plaintiff. On 
the application of the plaintiff two Commissioners 
were appointed to examine the accounts. They pro¬ 
ceeded to take evidence, and referred to the Court 
the question whether the books in question should 
be produced at that stage. The Court made an order 
for their production, but as they were not produced 
the Court, perporting to act under section 62 of 
the Civil Procedure Code, imposed a fine on the 
defendant and ordered him to produce the books by 
a certain date The fine was paid, and the defendant 
filed an affidavit to the effect that he could not find 
the books or get any clue to their whereabouts, and 
eventually denied that he had got the books’ The 
Court thereupon, acting under section 32 ft, of the 
Code, ordered the attachment and sale of a village 
belonging to him The High Court set aside that 
order on the ground that section 32 did not apply 
and directed the Court to carry out the previous 
order of the High Court. The Commissioners pro- 
ceeded to take evidence and applied to the Court for 
instructions as to whether they were to record evi¬ 
dence for the defendant, and whether they were to 
allow him to cross-examine the plaintiff’s witnesses 
The Court, without stating under what rule of 
practice or procedure it purported to act, passed an 
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order that there Bhould bo no cross-examination of 
the plaintiff’s witnesses. Against this order the 
defendant came to the High Court in the present 
appeal: 

Held, that the only provision of law under which 
an order of the naturo of tho order complained of 
could be justified! was Order XI, rule 21, of the 
Civil Procedure Code, hut that rule did not apply to 
the circumstances of the present case, as no order 
for discovery or inspection of documents had been 
made therein within the moaning of that rule, and 
that as there was no rule of practice to justify a 
Court to deny absolutely to a party tho right, to 
cross-examine, the Court acted without jurisdiction 
and with material irregularity in passing the order, 
[p. 280, col. 2.] 

Held, further, that although the order impeached 
was not open to appeal, and although the High 
Court will not interfere, under section 115 of the 
Civil Procedure Code, with an interlocutory order 
unless irreparable injury would be caused to one of 
tho litigants, yet it will interfere with euch an 
order if, as in this case, protracted and costly pro- 
coedings, which in tho end would be set aside, must 
result, [p. 287, cols. 1 & 2.] 

Obiter :—The penalty imposed by rule 2*, Order XI, 
of the Civil Procedure Code, is of a highly penal 
nature, and ought only to be used in extreme cases 
and as a last resort, and should in no caso be impos¬ 
ed unless there is a oloar failure to comply with the 
obligation laid down in the rule. When a party who is 
required to produce documents for inspectiondefinite- 
ly swears an affidavit that the documents required 
are not in his possession or power, tho Court should 
regard this as final and conclusive, [p. 285, col 1.] 

Appeal from an order of the Deputy 
Collector, Hazaribagb, exercising the powers 
of the Deputy Commissioner, dated the 12th 
March 1919. 

Mr, Afanufc (with him Mr. Bunkim Chandra 
D<), for the Appellant. 

Mr, P. K. Sen (with him Messrs. N. B. 
Butt and Shiva Nandan fiat), for the Re¬ 
spondent. 

JUDGMENT. 

Millsr, 0. J.—This is an appeal from an 
order of the Deputy Collector of Hazaribagb, 
directing that there should be no oross-exami- 
nation by the appellant of the respondent’s 
witnesses in certain proceedings which bad 
been referred to two Commissioners ap¬ 
pointed by the Court for the purpose of 
taking an aooount between the parties. The 
respondent, Rani Rikhnath Koeri, is the 
widow of the appellant’s elder brother, 
Raja Ram NaraiD, who succeeded to the 
estate of his father, in the year 1898. 
At that time the respondent was beneficially 
interested in oertain khorposh grants made 
by her late father in law, and shortly after 
her husband succeeded to the estate the 
management of the khorpoih grants was 


respondent. Subsequently a farther similar 
grant was made in favour of the respondent 
by her husband and the management of 
this was also entrusted to the appellant. 
In 1912 the respondent’s husband died and 
in the following year ill-feeling arose between 
his widow, the respondent, and her brother- 
in law, the appellant, with the result that 
she dismissed him from the family house and 
he went to live elsewhere, and in November 

1914 the Rani instituted the present suit 
against the appellant, claiming an account 
from him of his dealings with the khorposh 
properties daring the period of his manage¬ 
ment. The suit was subsequently compro¬ 
mised upon the terms that the appellant 
should pay to the respondent Rs. 30,010 
in cash and Rs. 30,000 by equal yearly 
instalments over a period of 6 years. 
In addition the appellant undertook to 
pay the respondent such sums as either 
appeared to her aooount in certain specified 
account books or which should be proved to 
have been received by the appellant for her 
account and whioh had not been already 
entered in the roki hahis , as well as any 
sum shown in the roka hahis asspentonthe 
respondent’s behalf whioh should be proved 
not to have been so spent. The appellant 
also undertook to submit to the Court all 
account books, deeds and other documents in 
his possession relating to the property in 
question in order that they might be made 
over to the respondent, On the 3rd May 

1915 a decree was passed by oonseut of the 
parties in the terms of the above compromise, 
and on the 5th September 1915 an applica¬ 
tion for execution of the decree so far as it 
related to the delivery of the documents was 
Bled. The proceedings were instituted under 
the provisions of the Chofa Nagpur Tenanoy 
Act and were heard by the Deputy Collector 
of Hazaribagh. On the hearing of that 
application the Deputy Collector made an 
order, dated the 5th April 1916, directing 
delivery of oertain books of aooount whioh 
had not been produced by the appellant. The 
main dispute between the parties related to 
the production of the amanati hahi or suspense 
aooount and the dost garda nagdi hahi or cash 
loan aooount. The appellant’s oase with 
regard to these hooks was that he could not find 
them and that they were not in his possession 

and had apparently been lost or stolen when 
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•1w left the family house and went to live 
elsewhere. The Deputy Collector wa 9 ap¬ 
parently not satisfied that sufficient search 
•for. them had been made and ordered their 
delivery accordingly. A farther application 
made by the respondent in the same pro¬ 
ceedings for payment of the sums received 
by the appellant bat not credited ia the 
roka baht or daily account book and the sums 
debited in the to'ca bat not spent was rejected 
as not being inoladed in the execution petition. 

From this order both parties appealed to 
the High Court. In so far as the matters 
are material to the present appeal the High 
Court by its decision, dated the 12th February 
1917, oame to the conclusion that the two 
aooount books abovementioned were neoessary 
and material for the purposes of the investi¬ 
gation and considered that the onus was upon 
the appellant to show what had become of 
the books and to show what steps he had 
taken to obtain them from bis servants and 
agents in whose oustody they had at some 
time been. The Court further thought that 
the evidence which had been taken before 
the Deputy Collector, when he made bis 
order of the 5th April 1916 disclosed a 
laok of care on the appellant’s part and that 
the lower Court was right in coming to the con¬ 
clusion that no serioue efforts had been made 
to trace the whereabouts of the books. The 

• 

Court further ordered the lower Court to 
proceed to take an account of the eums 
received by the appellant and not credited 
in the roka bahi and of the sums therein 
debited but not actually spent, and directed 
that if the Court was unable, from the 
books already produced and in the possession 
of the respondent, to make a satisfactory 
examination of the accounts, it should call 
upon the appellant to produce within a 
reasonable time the suspense account hooks 
and the cash loan account, and that if the 
appellant should decline or fail to produoe 
them, the Court should proceed to pass a 
final decree on the materials produced by the 
respondent. 

The respondent then applied to the Deputy 
Collector to appoint Commissioners to ex¬ 
amine the acoonnts and on the 2Jth June 
1917 two Commissioners were appointed 
for this pnrpose. The Commissioners pro¬ 
ceeded to take evidence and on the 13th July 
1917 referred to the Deputy Collector the 
4utstioi> whether the account books in ques¬ 


tion should be produced at that stage. The 
Deputy Collector after hearing the Pleaders 
on both sides considered that the production 
of these books was then neoessary for a 
satisfactory examination of the accounts and 
ordered their production. On the 24th July 
191/ the books not having been produced, 
the Deputy Collector, purporting to act 
under section 32 of the Civil Procedure 
Code, imposed a fine cf Rs. 500 on the 
appellant and ordered him to produce 
the books in question by the 31st July. 
The fine was paid and on the 3lst July 
the appellant filed a petition stating that 
he had made a thorough efaroh in his 
office with his manager, Mr. Downing, but 
could not find the books or get any trace 
of them. He also Sled affidavits sworn by 
himself aod Mr. Downing, stating that they 
had made a joint and thorough search with 
the help of their amlas amongst the books 
of aooount and other papers in his pcsses- 
sion and that they could not find the books 
required or get any clue to their where- 
aboute; that they firmly believed that the 
books bad been lost and that it was 
physically impossible to produoe them. The 
appellant by bis petition prayed that fur¬ 
ther proceedings in this direction should 
be stopped and that a final decree should 
be passed on the materials on the reoord 
and upon such further evidence as might 
be adduced by the parties. The respondent 
at the same time petitioned the Court to 
enforoe the production of the books by the 
attachment and sale of four villages belong, 
ing to the appellant. Before taking further 
action the Conrt adjooroed the matter for 
further information as to the net annual 
income of the villages, appointing the 7th 
August 1917 for further hearing. On 
the 7th August the Court again adjourned 
the case until the 16th to give the appel- 
lant another opportunity of producing the 
books. On the I6th August the appellant 
filed a petition denying that he had got 
the books. In spite of this the Deputy 
Collector, purporting to act under seotion 32 
( b ) of the Civil Procedure Code, ordered 
the attachment and sale of a village belong. 

Bb 20 000° aPPellaDt Talned at 

Thie order was enbeeqnently get aside by 
the High Ooort npon the applioation of the 
appellant os -the 25th November 19J& on 
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the ground that the section had no applioa- 
tion to the circumstances in question as 
it applied only to the case of a person 
who had failed to comply with a summons to 
attend Court. The High Court at the same 
time pointed out that the correct procedure 
in the oase of a failure to comply with 
an order to produce documents was contained 
in Order XI of the First Schedule of the 
Civil Procedure Code and directed the Deputy 
Collector to proceed to carry out the orders 
contained in the judgment of the High 
Court dated the 1 ‘2th February 1917, that 
is to say, to pass a final decree upon the 
materials produced by the respondent. 

It would appear from what I have already 
stated that the Deputy Collector appears 
to have signally failed throughout to take 
pains to acquaint himself with the procedure 
applicable to the situation which was pre- 
sented before him. Jn the meantime ex* 
aminatiou of witnesses had proceeded before 
the Commissioners appointed to take the 
account. On the 26th November 1917 ib 
appears that the respondent filed a petition 
praying the Court to issue a warrant of arrest 
against the appellant for non-production of 
the aoeount books. The High Court had 
not at that time set aside the order of 
the Deputy Collector of the 16th August 
19)7 ordering the attachment and sale of 
the appellant’s village, but an interim stay 
of that order had been granted by the 
High Court and oommunicated to the Deputy 
Collector, which appears to have given him 
some reason to.suspect that his previous orders 
imposing fines and penalties might be open 
to criticism, and on thisosoasion he declined 
to pass any order until the High Court 
should have disposed of the application then 
pending before it. 

The matter was then transferred to the 
file of another Deputy Collector and the 
Commissioners proceeded to record evidence 
upon the matters referred to them until 
the 12th March 1919. Upon that day 
the Commissioners having applied to the 
Deputy Collector for instructions as to whe* 
ther they were to record evidence on behalf 
of the respondent in addition to that already 
on the record and wh- ther they were to 
allow the appellant to cross-examine the 
respondent’s witnesses, the Deputy Collector 
passed an order that there should be no 

proae-examitt&tion of tb? respondepfe witnes¬ 


ses. The Deputy Collector did not state 
in making that order under what rule of 
practice or procedure he purported to apt* 
An application for review of that order was 
rejeoted on the 12th May 1919, on the 
ground that the Court had no jurisdiction 
in the matter. On that oooasion it Was 
stated that the order made on the 12th 
March would appear to have been made 
under the provisions of Order XI, rale 2l, of 
the Civil Procedure Code. 

It is from the order passed on the 12th 
March 1919 that the present appeal is 
preferred to this Court. If that order was 
passed under the provisions of Order XT, rule 
21, an appeal undoubtedly lies to this Court. 
As, however, the appellant not unnaturally 
has some doabt as to whether the order 
in question could have been made by the 
Deputy Collector in the oiroumstanosg stated 
under the provisions of that rule, he has' 
also filed a petition asking the Court to 
deal with the matter under its powers of 
revision or superintendence. The first ques* 
tion for determination is whether the order 
appealed from can be said to have been made 
under the provisions of Order XI, rale 21, 
That rule provides that: 

“Where any party fails to comply with 
any order to answer interrogatories, or for 
discovery or inspection of documents, he shall, 
if a plaintiff, be liable to have - bis suit 
dismissed for want of prosecution, and, if 
a defendant, to have his defence, if any, 
struok oat, and to be placed in the same 
position as if he had not defended, and 
the party interrogating or seeking discovery 
or inspection may apply to the Court for an 
order to that effect, and an order may be 
made accordingly.” 

This is dearly not a case of failure to 
comply with an order to answer inter* 
rogatories, but it is urged before us that 
it is a case of failure to oomply with an 
order for discovery or inspection'of docu¬ 
ments and that, therefore, the penalties im¬ 
posed by the rule for failure to comply 
with suoh aD order might in the present 
case be brought into operation. 

It will be observed that the penalty im¬ 
posed is not in terms that which is prescribed 
by the rules, but it may be arsumed that 
if the prescribed penalty bad been imposed, 
the result would have been to prevent tbp* 
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appellant from appearing and challenging 
the respondent’s evidence as in the ease of 
an undefended suit. I am unable, however, 
to accept the contention that there wae 
aiiy failure by the appellant to oomply with 
an order for discovery or inspection of docu- 
ments within the meaning: of rule 21, The 
penalty imposed is of a highly penal nature 
and will only be used in extreme oases and 
as a last resort [#es Sham Ki shore Mundle 
T. Shoshibhoosun Bisuas (1)J, and should in 
no ease be imposed unless there is a clear 
failure to oomply with the obligation laid 
down in the rule. The orders for dieoovery 
or inspection therein mentioned are 6uoh as 
are oontemplated in the earlier rules of the 
same Order. No order for dieoovery or 
inspection of documents within the meaning 
of these rules was ever made and consequent- 
ly there ocnld be no failure to oomply with 
suoh an order, and the Deputy Colleotor 
had no power under rule 21 to deprive tl e 
appellant of his right to orors examine the 
opposite party’s witnesses. Rules 12 to 20 
of Order XI deal with matters relating to 
dieoovery and inspection of documents. By 
rule 12 the Court may on the applioation 
of any party make an order directing aDy 
other party to make discovery on oath of 
the documents which are or have been in 
bis possession or power relating to the 
matters in question in the eoit. An order 
eo made is complied with by swearing 
an affidavit in the prescribed form referred 
to in rule 13. The form of affidavit is that 
set out in Appendix C and requires a 
full disclosure upon cath of all material 
documents which are in the possession or 
power of the party as well as of those 
which have been but are no longer in bis 
possession cr power, and with regard to 
the latter the deponent must state to the 
best of his knowledge when the documents 
were last in his possession and wbat has 
become of them and in whose possession 
they are. By rule 15 if the party refuses with¬ 
out good cause or excuse to give inspection 
of GDy document referred to in his pleadings 
or affidavits after being served with a pro¬ 
per notice to produce it for inspection, he 
will not be entitled afterwards to uee snoh 
document in evidence on his tehalf. It is, 

(1) 5;o.i707; 5 0. L. B. EG9; 2 Iud. Dec. (n. *.) 
1057, 


however, a good cause for non production 
if the document is not in his possession or 
power. He may also refuse to produce 
documents for which he claims privilege or 
m the case of a defendant, where they 
relate to his title. By rule 18 the Court 
has power to order a party to give inspection 
of the dooumenta mentioned in rule 15 
but with regard to documents not disposed 
by the party or referred to in his pleadings 
or affidavits an applioation to inspect them 
must he founded upon an affidavit of the 
party requiring inspection, showing that he 
is entitled to inspection and that the docu- 
ments required are in the possession or 
power of the other party. The rule does not 
eay that the Court will even then make an 
order, if the party from whom inspection is 
required denies that the particular documents 
required are in his possession. The usual 
oouise is to order him to state the same cn 
oath in an affidavit. It is now well establish¬ 
ed that the t ffidavit of documents required 
from the party under rules 12 and 13 i fl ,* n 
ordinary circumstances to be taken as con- 
elusive on the question of what documents 
are in his possession or power. The object 
of this preoedore is two fold, first, to secure 
as far as possible that all material documents 
are disclosed by putting the party upon oath 
as to the documents in his possession or 
power with the consequent penalties attaoh- 
irg to a falsa oatb, and secondly, to put an 
end to what might otherwise lead to a pi 0 
treated inquiry as to the material documents* 
actually in the possession or under the oon- 
trcl of the pa: ly. Where, however, an 
application is made under the second clause 
of lule 18 for inspection of documents not 
mentioned in the pleadings or affidavits 
of the opposite party, this, as already stated, 
must he accompanied by an affidavit swear¬ 
ing (bat the documents required are in the 
possession of the opposite party. To this 

e J?I Dt .*\ P J ar,y iB alowed ^ falsify the 
affidavit cf dcouments already made by hie 

DPpor.tEt, tat a. aleo stated, this doe, not 
entitle him immediately (o an order, and if 
the opposite party again swears an affidavit to 
the effect that the documents are not in hie 
possession cr power, the Court will regard 
this as final and conclusive. The English 
rules on the subject cf dieoovery and inspec¬ 
tion are practically identical with those 
contained in the Civil Procedure Code, 
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In Wiedeman v. Walpole (2) the question 
for deoision was whether that part of Order 
XXXT, rale 18, tf the Rule* of the Supreme 
Coart in England whioh corresponds to 
Order XI, rale 18 (2), of the Civil Prooe- 
are Code had any application at all when 
an affidavit of documents had already been 
made by the other side disclosing on oath 
the doonments in their possession. It was 
held that it did apply even where an affidavit 
of doonments had been sworn, bat in refer¬ 
ring to the procedure whioh 6hoald be adopted 
in such a oaee Vaughan Williams, J., stated 
the matter thus :— 

" To my mind the proper oonree is to 
entertain the application upon an affidavit 
by the applicant as to the other side’s posses¬ 
sion of the doonments, and as to their rele¬ 
vancy, and then to allow the other party to 
make an affidavit in answer. I may say for 
myself, although the question does not arise 
here, that, in my judgment, if the other 
party does make such an affidavit in answer, 
his affidavit, when made, i* conclusive in the 
same way as his affidavit of doonments is 
conclusive on the eubjeotof discovery.” 

This decision was referred to with approval 
and followed by Sir Stephen Sale (as he 
afterwards was) in the oaee of Nittomoye 
Dassee v. Soobul Ohunder Law (3). After 
referring to the passage quoted the learned 
Judge said:— 

** What I understand the learned Judge 
to lay down is that, just as for the purposes 
of disoovery an affidavit of doonments deny¬ 
ing possesion is oonolusive, so for the purposes 
of production and inspeotion an affidavit 
denying possession of such doonments would 
be equally oonolusive. Obviously it would 
he futile to order a party to produoe a docu¬ 
ment whioh he swears is not in hiB posses- 
* 11 
sion. 

I entirely agree with the remarks of the 
learned Judge as to the futility of ordering 
a party to produoe doonments which he 
swears on oath are not in his possession or 
power. He is in the best position to be able 
to know whether be has the doonments or not, 
and apart from positive proof that his sworn 
statement is untrue, it would in many oases 
work manifest injustice if on mere suspicion a 
party should be ordered under severe penalties 

(2) (I860) 24 Q. B. D. 637 at p. 642. 

\8) 23 C. 117j 12 Ind. Deo. (n. s.) ?8, 


to do that whioh he is physioally inoapable of 
performing. It may be that in some oases a 
party may gain an advantage by swearing 
a false affidavit, bat the risk he runs thereby 
is considered in most oases to be a sufficient 
deterrent and tbe advantages of the praotioe 
followed in aooepting his oath as oonolusive 
far outweigh the disadvantages whioh might 
result from following any other oourse. 

It is true that under Order XI, rule 14, 
the Coart may at any time order the pro- 
duotion by any party upon oath of doonments 
in his possession or power relating to matters 
in question in the suit, but no order will be 
made under this rule against a party unless 
he has direotly or indirectly admitted the 
dooument to be in his possession or power. 

I have already stated that Order XI, rule 
21, has no application to the oiroumstanoes 
of this oa8e, as no order for disoovery or ins¬ 
peotion of dooument was made within the 
meanirg of that rule. It has, moreover, 
been held in England that tbe rule has no 
application to an order for aooounts made 
under Order XV of the English Rules [we. 
Pike v. Keene (4)], and I Bee no reason for 
doubting that the same rule should be follow¬ 
ed in this oountry. It follows, in my judg¬ 
ment, that the order oomplained of not hav¬ 
ing been made under Order XI, rule 21, no 
appeal lies to this Court. That, however, 
does not exhaust our powers in the present 
instance. It seems to me that the Deputy 
Collector had no jurisdiction to make the 
order in question. It is undoubtedly within 
the powers of the Judge to prevent irrelevant 
oro68*examination and indeed it is his duty to 
do so, but I know of no practice which 
gives him tbe power to deny absolutely to a 
party the right of cross-examination. Even 
if it be conceded that suoh a power exists, 
I think we should be justified in holding 
that in the present instance it was exercised 
with material irregularity. The appellant 
has de6nitely sworn on affidavit and, so has 
his Manager, Mr. Downing, that the docu¬ 
ments required are not in their possession 
or power. No evidenoe has been given to 
falsify the affidavit, and during the course 
of the argument in answer to a question put 
to him the learned Counsel for the respond¬ 
ent admitted that his olient could not swear 
that the documents were in the possession of 


(4) (1876) 86 L. T. 341j 24 W. R. 822. 
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the appellant. In suoh a oase applying by 
analogy the praotioe prevailing in oa 363 of 
diaoovery and inspection to the present cir¬ 
cumstances, it would be a manifest and 
unwarrantable injustice to penalize the appel- 

J? to comply with an order 

whioh he must be deemed to be physically 
incapable of complying with. It was held 
in Dhapi v. Ram Pershad (5) that the High 
Court had power under section 622 of Act 
XIV of 1882, now section 115 of the Civil 
Procedure Code, to set aside an interlocutory 
order made without jurisdiction, the word 

case ” in that section, as in the present, 
being wide enough to include such an order, 
although in the later oase of OKandi Roy v. 

K\rpal Roy (6/ the question was oonsideredfto 
be doubtful. In thai oase the question was 
whether an order refusing leave to amend 
the pleadings should be dealt with by the 
Court under its powers of revision or super¬ 
intendence. The Court held that the order 
complained of not being likely to oause ir- 
reparable injury should not be interfered with 
under the Charter Aot but might be dealt 
with on appeal from the final deoree. It may 
be true that an appeal would lie in the pre¬ 
sent case from the final deoree when the 
questions now raised oould be dealt with, 
but Oarnduff, J,, one of the Judges who 
decided that oase, distinguished it from the 

r i P /«? 8e of Amjad AU v. Mi Husain 
Johar (7), to whioh he had been a party and 
whioh decided that the Court would inter- 
fere with an interlooutory order if irrepar¬ 
able injury would be oaused to one of the 
litigants if matters were not set right. In 
referring to that oase the learned Judge 
said t 

' If that order had been allowed to stand, 
there would have followed protraoted and 
costly proceedings, whioh in the end would 
...most oertainly have been set aside. The 
oase was, therefore, an extreme one, and 
I would also point out that...it was not then 
disputed before us that the Court had juris¬ 
diction under seotion 15 of the Charter to set 
it Mide.” 

In the present oase a large number of 
witnesses have been examined and it is pro- 
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posed to examioe many more, and if the an- 
pellant is not allowed to cross-examine these 
witnesses, it is clear that protraoted and 
costly proceedings whioh in the end would 
certainly be set aside must result. To 
obviate such a course I think the Court is 
olearly entitled under its powers of superin¬ 
tendence to deal with this matter now and 
to order that the order of the Deputy Colleo- 
tor, dated the 12th Maroh 1919, reusing 
the appellant the right to cross-examine the 
respondent’s witnesses should be set aside. 

As no appeal lies, the appeal will be dis- 
missed but without oosts. The application 

in revision is allowed with ooBts. 

Mollick, J.—I agree. 

Appeal dismissed; 

Application allowed. 


CALCUTTA HIGH COURT. 
Appeal f*om Appellate Decree No. 2239 

op 1918. 

August 14, 1919. 

Present:— Mr. Justice Newbould 
RASHIK CHANDRA DHUPI and others- 
Defendants— Appellants 

ter sue 

PEARY MOHAN CHOWDHURY_ 

Plaintiff—Respondent. 

Bengal Land Revenue Sales Act (VII of 1S68) a 12 

(3) ' (^—Improvements-Ejectment—Tenant, ’when 
protected from ejectment . 


(5) 14 0. 768, 12 Ind, Jur. 97, 7 Ind. Uec. (n. s.) 

6O0i 

(6) 10 Ind. Oas. 808, 16 fl. W. N. 682. 

^(7) 6 Ind. Oaa. 674, 16 0. W. N. 363, 12 0. L. J, 


Clause 4) of section 12 of the Bengal Land Eeve- 
nue SaJes Aet affords protection to a tenant from 

~ nt m A hQ u Ca8Q ° f tho8e improvements only 
which are made by the tenant himself or by some 

previous holder of the land, and clause (3) of Zfc 

section protects a tenant from ejectment whol 

ceedTncaaT fchTl r * COgni8ed in the settlement pro. 

of that settlement, [p. 289, col. 1.] P nod 

Appeal again., tbe deoree of the Addi- 
t.onal Subordmate dodge, Chittagong, dated 

^ tb M Se , Pl !” b " 1918 ' '■ever.ing that 
of the Mansifj 4th Court at Patino a 

the 20th of August 1317 ‘ P< “ ,ya ' d ‘» ed 

FACTS appear from the judgment. 

Baba Chandra Sekhar Sen . (with h:~ 

Baba Prooat Ohandra Duit), lor the Appel- 

lauts.—This appeal arises out of a BQ ;* 

for /eWpossesaion on the strength of a 
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purchase by the plaintiff under Act XI 
of 1859 and Act VII of 1868 The land 
ig admittedly within a Noabad Settlement. 
The plaintiff's ease was that he was entitled 
to annul inoumbranoes. The defence was 
that they held the lands a* occupancy 
ryots and that there were valuable fruit 
trees and cremation grounds on the land. 
The oase would be governed by section 12 
of the Act VII of 1838 or section 37 of 
Act XI of 1859. I claim under section 14 
and section 12, clauses (3) and (4), of 
Act VII of lfc63. The first Court held 
' that the plaintiff was not entitled to ejeot 
the defendant. The lower Appellate Court, 
without considering the findings of the first 
Court decreed the suit. I submit upon 
the findings I am not a ryot. I may be 
a tenure-holder. Under section 12, olause (3), 
my interest would be protected as such. 
There are 3 tanks, vegetable gardens and 
cremation grounds. The exi&teooe of these 
on the land ought to have been considered 
by the learned Court of Appeal below. 
Then in the Settlement proceedings I have 
been reoorded as an oooupanoy ryot. The 
Court ought to have considered the pre¬ 
sumption value of the Khatian The 
learned Judge seems to think that there 
must be a lease first and then the exoivation 
of tanks, etc., [Refers to Ajgur Ali v. Asmut 
Ali (1)]. It does not matter who exoa- 
vates the tank. I have been on the land 
. for 25 years. I am, therefore, entitled to 
protection [Refers to Najemoddeen Moonshi 
V. Syed Hassin Ryder (2)]. Even assuming 
that I have no right to the tanks, the 
‘ first Court found, whioh finding has not 
been displaced, that there are vegetable 
■ gardens and oremation grounds, etc. I would, 
therefore, be entitled at least to that 
: portion as protected. Rofers to Wahid Ali 
V. Rabat Ali (3). The Court of Appeal 
, ought to have considered my status. 

Baba Sarat Ohandra.Rai Ohaudhun (with 
him 3abn Satya Charan Singha ), for the 
Respondent.—The Judge is perfectly right 
in his construction of seotipn 12, olause (4) 
of Aot VIl of 1858, and section 37, clausa (4) 
of Act XI of 1859. The law does not con¬ 
template that the proprietor sL->lI not be able 

( 1 ) 8 C. 1U; "> C. L. R. 87; 4 [ud. Dec. (n. s ) 70. 
' (2) 9 0. W. K. S52. 

v (8) 12 0. W. X. 1020. - - 



to sell snob lands as described in olause (4). 
The protection is given on the principle 
of improvement by tenant. The case of 
Aigur Ali v. Asmut Ali (1) supports 
my contention. The question is whether 
the improvement is effected by the lessee 
or not. Here the tanks were in the 
possession of the talukdar whose taluk was 
sold. The defendant is not entitled to 
protection as he did not effeolP any 
improvement on the land. Refers to At mat 
Ali v. Rasmat Khan (4). As regards the 
vegetable garden, he must show that the 
garden consisted of valuable trees. Neither 
■has he shown that he is a tenure-holder. 

I submit the Gildings of the learned-Judge 
are conclusive and his view of the law is 
quite correct. 

Baba Ohandra Sekhar Sen replied in brief. 

JUDGMENT.—This is an appeal against 
a deoree in ejeotment. The plaintiff was 
a parohaser at a sale of a NiabadTaluq 
under the provisions of Aot VII of 1863. 
The defendants are the tenants of a holding 
whioh was let oat to them as a tank. 
The question is whether the defendants 
are protected by any of the olanses of 
seotion 12 or by section 11 of Act VIl of 
1868. The first Court held that the 
defendants were ryots with rights of 
occupancy and were, therefore, protected 
under seotiou 14 and also protected under 
clause (4) of seotion 12, as they 1 had a 
house and a garden on the banks of the 
tank. The lower Appellate Court has 
reversed this decision and has given the 
plaintiff a deoree for khat possession. 

The first point urged was that as 
admittedly a tank was made on the landrf 
•the fourth olause of seotion 12 must b9 
applicable. My attention has been drawd 
to the decision of this Court in the 
case of Ajgur Ali v. Asmut Ali (l) dp® 
it is contended that it is immaterial 
whether the tank was created before or 
after the creation of the tenancy. . 1° 
that case the trying Court raf-usel protec¬ 
tion to the tenants oa the grouud that 
there was no evidenoo that tha defeod«it9 
had sank ponds and planted a garlatii atfl 
tha Higo Court poiuted oat that it “id 
not matter whether fch3 iuiprlffin**'” hal 
boon effected bj the preieot holli* Ofw 


• • • 

(4) 2 0. W. N 412 
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9 pie I ader D for th fc ^ °7 
ariflina t ? ° ended to preserve the rights 

ihftf . ff / rom fcb ® improvements themselves 

L*“i£ °ve 7 ;C Iefls tbe Iand nf ‘ba untr; 

mhnUlIu there 19 no r0 ason why there 

£~" zrtt 

E'vr"-"tin 
st£ Sir^ = 

“ar 4 , ‘w the ««■» 

lnn #a * t0 the a PP e ^ a nte. Bat it 

t0 “• «»‘ ‘hey are entitled to 
Baooeed on the other gronnd urged. They 

were recorded in tbe Record of Eights as 

& To 04 " *. hi> « ^ wlu 

be entitled to protection under section 14. 
Ahe learned Subordinate Judge has 

pan7 y Ve :- eld , tbat «“» «««* be oeea' 
panay ryots because the tanks were let 

and not D f f e T n / e ° fc . hoIdi °S« b * themselves 
Ind that fi f ? BDy r * oti Elding 

“bieii i ti! f by ifc€elf oann °t ba the 

the interest of the defendants i. not' that 

oth, r r, k td Y / h6y *■»« tome 

i er kind of tenancy. If the land 
the tena TOU0 ^ 1 K land &3 ha9 been beM, 

the tenan.y ri g ht wlU b9 traneferable and 
Tf h« r J e T e a9 defiDed '« section 1 

r- What - 

n - j ,• x, . ,s * ,fc ba9 been reoog. 

last tem 9 89fcfcle “ ent Proceedings at the 
last temporary fettlement and the rent 

the n 00n d 6 f Xed \ Ddef the Uw for 

thl P !f ,0d 8noh settlement. That gives 

Of motion Vf ht T° f k pro,eofcion a "der clause 3 

section 12 I, therefore, hold that it 
« mmater'a 1 whether they are o.oupaney 
Wte or not, and that in either ease 

Mde, T eDt J“ ed ‘° P ro ‘®»«on, either 
«.Bon TA" 8e ° tion 12 - “ under 

dUree 1 M. * k ^ 8 * hia vie ”‘ I meet 

tb . ppeal and reverfie ‘he judgment 
“ d d ““ 8 ‘he lower Appellate Court 
and reetore the deoree of the firat Court. 

«Joonrt^d tt - n ‘!a W , iU 86t tb6ir oos ' 3 ’P 
WM Uonrt and in the lower apppellite Court. 

- Appeal allowed. 

IMy 19 


November 19, 19i9. 
ChLTl f: r Slr N J orraan Maoleod, Kt., 

VYAS A c’h A°R V a d ■ J “K« Heaton. 

ch1f« A ®r YA r, hadhayacharya 

GH ALSA&I Phiniikf— Appellant 

__ venue 

VISHNU VITHAL KULKARNI- 

d , A)fF«»DAKT—R eSPOiDENI' 

Bombay Land Revenue Code (Act. V oflR 7 Q) oq 

p>-esu mp t lon under-Landlord and tenantin'- ®i 
unknown-Nature of “ ^° ' gm ° f 
tenant-Enhancement of rent-landlord, 

mentis forthcornimy av/ T> ^ enc ®? 1 lta commence- 
section 8, of the Bombay LandTeronue 0^7°“' ^ 

iiK-1 

Appeal from the decision of the Assistant 

Appeal No. 256 0^1916.^,^ fhVde^ 
paseed by the Seoond Class Subordinate 

Mr 6 a A P G n' r C r‘ ® Bi ‘ No 455 of ms. 

m H ;■ n ' for tbe Appellant. 

Mr. M. V. Shot, for the Respondent*, 

JUDGMENT 

Machod, C. J. The plaintiff sued to 
recover possession of the plaint A 

together with R S . 2 0 6 for pa,t da 
and ooele .alleging (bat the plaint properties 

ri ht Tu T , anfl68traI loami and Mirasi 
rightr, that the lands were let to defend 

ant on an annnil oral tenancy, that th« 

defendant did not pay rent rJl ni i &t * , 

that defendant war called upon *t/’ tie 
enhanoed rent, but he refused. The 
plaintiff prayed that in oaee i 

posaeeeion ooold not be allowed to ‘ hi 

fctr’at ‘b? 30 tb<i aIterDRti '' e enhanced 

rent at Bs 30 per year ehould be given 
The trial Court allowed the claim In 
appeal the deoree was reversed ' and 
enhancement was awarded at (he rate If 
the assessment 6xed by the R«J? • * 

Sorvey. Tbe learned Judge exprefcedT 
opinion that if he was wrong 0 „ 

question of enhancement, the maximnm 

enhanoement ehould be three times *h« 
assessment, rae8 fcb « 
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Now the tide of the plaintiff i* perfeody 
clear. It is based on a Sarad granted 
in 1727 by King Shahn Chatrapati of 
Satara to NarsiDhacbarya Bin Narsinbabbat 
of iO bighas. The said Narsinbaobarya 
then mane a gift of 10 bighas in favour 
of plaintifl’s auoestor Narayanaobarya Bio 
Madhavaobarya about 17o0, and thereafter 
at, the request of the donee, an order 
(Exhibit 63) was issued by which the 
gift to Narayanaoharya was reoognised, 
and it was ordered that the 10 bighas 
should be continued in Inam to the said 
Narayanaobarya and his heirs. It is 
quite dear from the wording of Exhibit 
63 that wbat was granted was the soil 
and not merely the royal share of the 
revenue. The defendants admittedly are 
tenants in occupation of the land, and it 
ba 9 been found by both Courts that the 
origin of the tenanoy oannot be ascertained 
and no satisfactory evidence of its oom- 
menoement is forthcoming. Therefore, the 
presumption allowed by section 83 of the 
Bombay Land Revenue Code arises, and 
defendants must be taken to be permanent 
tenants. But it does not follow from that 
that they are Mirasi tenants. Section 83 says 
nothing whatever about Mirasi tenure. 
Therefore, if the defendants are permanent 
tenants, they are subieofc to the saving 
clause in section 83 which says: “Nothing 
contained in this section shall affect the 
right of the landlord (if he have the same 
either by virtue of agreement, usage or 
otherwise) to enhanoe the rent payable, 
or services renderable, by the tenant.” 

It oaDnot be disputed that the landlord 
has in the oase of a permanent tenant, 
not an cooupanoy tenant* the right by 
usage to enhanoe the rent. It seems to 
have been the opinion of the lower Appellate 
Court that there bad been an alienation in 
this oase of a definite share of the village, 
bo that seotion 216, taken together, with 
section 217,of the Bombay Land Revenue Code 
applied. But the phrase * a definite share 
of the revenue of a village” or “the definite 
share- of a village” is perfectly well- 
known in these Courts, and it oannot be 
said that a grant of 20 bighae or 10 
bighat out of the cultivated area of a 
village can be oonstruejl as a grant of a 
definite share of a village. The result is 
the only section that applies is section 


fi 3. Therefore, the piaintiff in this case has a 
right to enhance to a reasonable extent. 

It is not disputed that the enhancement 
which the lower Appellate Judge considered 

reasonable, namely, three times the assess- 
ment, is unreasonable. Therefore, in my 
opinion the order of the lower Appellate 
Court in this and the oompamon appeals 
must be modified, and the plaintiff will 
be entitled in eaoh suit to a declaration 
that he is entitled to recover enhanced 
rent at the rate of three times the assess¬ 
ment. The appellant will be entitled to 
the costs of this and the oompamon 

appeals Nos. 134 to 137 of 1918. 

Heaton, J.—We are dealing here with 
land in a surveyed unaliented village. 
The land was originally granted to the 
plaintiff’s predecessors very many years 

ago, and has now become 5 Survey Numbers 
in this surveyed unalienated village* I 
gather from the judgments of the Court 
below that these survey numbers are 
entered in the name of the plaintiff who 
is the holder, and who holds on epeoial 
terms, but thejt are cultivated by ocher 
persons. The plaintiff claims that those 
other persons are his tenants. He said 
that they were annual tenants. But at 
any rate he claims that they are tenants, 
and that as such he has a right to demand 
increased rent from them. They reply.that 
they are Mirasdars and that the plaintiff 
was entitled only to receive the fixed 
assessment or Akar on the land. In this 
appeal we are really only concerned 
with this question: whether the plaintiff 
is entitled to receive only the assessment, 
or whether he is entitled to deman 
more. The lower Appellate Court held 
that the plaintiff was entitled only to 
receive the assessment, and the plaintiff 
has now appealed to this Court. I am 
unfortunately unable to follow the reasoning 
of the lower Appellate Court. But I think 
at any rate his judgment displays soma 
confusion in the nse of the word 
‘Mirasdar.* The word is used in two senses. 
It is nsed. as I think somewhat incorrectly* 
to mean a permanent tenant.’ It is also 
used, as 1 think oorreatly, to mean ft 
person who has the oseupaney rights of 
land,’ that is to say, who is an occopant 
and not a tenant. If these two meaning® 
are kept quite clear, it dose not ptrhapq 
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{Creatly matter that yon use the word 
, Mirasdar* meaning a ‘tenant,’ provided 
that you realise when you are so using it 
that you are speaking of a tenant. Now 
,in this oase it has not been found, and I 
do not suppose it oonld be found, on the 
materials in the ease that the defendants 
are Miraedars in the sense that they 
have rights of oooupanoy, and are not 
tenants. I will here refer for a moment to 
the word ‘oooupant’ as defined in the 
Land Revenue Code: whiah is that it 
means a holder in aotual possession of 
unalienated land, other than a tenant’. 
That is to say an 'oeoupant’ is not a 
'tenant’. He has higher rights than a 
tenant, and there are oooupants with suoh 
rights even of alienated lands. But the 
finding in this ease is merely that the 
defendants are permanent tenants, a 
eonolusion that is reached by applying seetion 
83. Now that eonolusion as a finding eannot, 
I think, be ehallenged in second appeal. 
But if it were ohallenged, the answer 
would eertainly be very easy. The faots 
as disolosod by the judgments of the 
lower Courts show absolutely omelmively 
that no satiafaotory evidence is fortboom- 
ing of the commencement of the tenancy. 
There is a tenancy, but when it began 
or how it began we do not know, and 
oannot ascertain beeause of the length of 
time 4hat has passed since its beginning. 
That is precisely the ease to whioh seetion 83 
of the Land Revenue Code applies, and 
there oan, I think, be no doubt the 
lower Courts eorreotly arrived at the 
sonolusion that the defendants were 
permanent tenants. But I think the lower 
Appellate Court was wrong in the legal 
inferences that it drew from that position, 
Seotion 83 specifically provides that the 
rent ean be enhanoed by the landlord, if 
he has that right either by virtue of 
agreement, usage or otherwise. No doubt 
the landlord eannot plead that he has the 
right by virtue of agreement, but the 
usage is very widely known and well- 
understood, Permanent tenants who have 
not the rights of ooonpanoy are liable to 
have their rents enhanoed by their land¬ 
lords. I think, therefore, that the deoree 
Of the lower Appellate Court must be 
modified by allowing that enhancement 
fit rant which it finds would be appropriate 


to the case, that is a total of Rs. 111-0-0. 
whioh is three times the assessment of 
the entire survey number. That will 
have to be split up proportionately amongst 
the respondents in these five appeals. 

Decree modified % 


PATNA HIGH COURT. 

First Civil Appeal No. 110 or 1918. 

June 15, 1920. 

Fresent : — Mr. Justiee Das and 
Mr. Justiee Adami. 

KISHUNDATAL BHAGAT and others— 
Defendants 1st Partt—Appellants 

versus 

MAHABIR BHAGAT and others— 
Plaintiffs and Defendants 2nd 
Party—Respondents. 

Transfer of Property Act (IV of 1882), s. 76— 
Mortgagor and mortgagee—Mortgagee entering into 
possession as lessee, liability oj—Rent utilised for 
reduction of mortgage-debt, effect of—Puisne mortgagee, 
position of. 

In the absence of a contract to the contrary, it 
is the duty of a mortgagee, under section 76 of the 
Transfer of Property Act, who takes possession of 
the mortgaged property during the continuance of 
a mortgage, to pay the Government revenue payable 
in respect of the property out of the income of the 
property. Where, however, the mortgagee enters 
into possession not as mortgagee but as lessee of the 
mortgaged property, he cannot, as a rnle, be charged 
as a mortgagee in possession. But when the effect 
of the lease is that the whole of the rent is utilised 
towards the reduotion of the mortgage-debt, the 
position is different and the mortgagee is chargeable 
as a mortgagee in possession, [p. 292, col. 2.] 

Again a prior mortgagee taking a lease subse¬ 
quent to the puisne mortgage ought to be charged 
as a mortgagee in possession, [p. 292, col. 2.] 

Therefore, where a prior mortgagee in possession of 
the mortgaged property under a lease subsequent to 
the puisne mortgage fails to pay the Government- 
revenue and the property is sold for default of pay¬ 
ment and is purchased by the prior mortgagee 
himself, the purchase is subject to the puisne mort¬ 
gage. (_p. 293, col. I.] 

First appeal from a decision of the 
Additional Subordinate Judge, Monghyr, 
dated the 27th February 1918, 

Mr. Hasan Imam (with him Messrs. Kulwani 
Sahay and Sunder Lai), for the Appellant. 

Messrs. Bam Lai Dutt , Noresh Chandra 
Sinha and Jogannath Prasad, for the Re¬ 
spondents. 

JUDGMENT. 

Das, J.—The defendants first party sr* 
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the appellants and they cunplain of the 
decree passed against them by the learned 
Subordinate Judge. The admitted facts are 
as follows: -The defendants sjoond party 
who are the owners of certain shares in a 
village oalled Ambasarai, borrowed Ks. Ib.yyd 
from the appellants and as a security, 
lor the loan mortgaged the village Ambv 
sarai to them. This transaction took place 
on the 24th M*y 1901. Subsequent to 

this transaction the defendants sec ind party 

created several mortgages on. the same 
property in favour of the plaintiffj. Cm 
the 6th July 1905, however the defendants 
80 oond party executed a thika patta in 
favour of the defendants first party, appellants 
before U 3 , who, it mast bi remsmbsre 1, 
were the first mortgagees in respect of 

the property iu dispute. 

The prooerty, while in the possession of 
the defendants first party, was sold for 
non payment of January and Maroh kisti of 
Government revenue amounting to R?. 171 
and it was purchased by the defendants 
first party for Ri. 20,200. The plaintiffs, 
who are completely defeated by the purchase 
made by the defendants first party, brought 
this action for a declaration that the sale 
was brought about by a fraud committed 
by the defendants first and second parties 
and was accordingly illegal and void, and 
for setting aside of the said sale. 

In my view the question involved in this 
appeal depends on whether the defendants 
first party are chargeable as mortgagees in 
possession. In order to determine this 
point it is necessary to consider the terms 
of the thika patta in their favour by virtue 
of which they remained in possession of 
the property. The thika pitta was for 19 
years from 13 3 Fasli to 1331 Fasli, It 
provided that the lessees should in respect of 
the lease pay a consolidated and uniform 
annual ',ama of two thousand rupees and 
that the payment should actually be made 
to Firangi Bhagat in liquidation of the prin¬ 
cipal and interest covered by a roka, dated the 
1st of Aahar 1312 Fasli, and the principal, 
interest and compound interest oovered by 
the registered mortgage-bond dated the 
24th May 1901. t It is necessary at once 
to point out that Firangi Bhagat was the 
kirta of tho joint family of which the 
defendants first party were membsrs and 
that .the mortgage-bond dated the 24th 


May 1901 shows that though it was. 
taken in the name of F.rangi Bhagat it. 
was for the benefit of the entire joint family. 

It will appear, therefore, that the lease was 
executed in favour of the defendants first 
party and it provided that the annual rent 
of Rs. 2 000 should bs paid throughout • 
the term’ of the lease to the defendants 
first party (and not to the lessors) in. 
liquidation of the debt due to them by the 
lessors. There i*, in this document, no 
provision as to the payment of Government 
revenue and it was argued by Mr. Hasan 
Imam on behalf of the appellants that the - 
obligation to pay the Givernment revenue - 
wa9 on the les9ora. 

lo mz vie* 093tioi 76 of tha Transfer 
of Property Act applies to ths facts of 
this case. The mortgagees did undoubtedly 
take possession of tbe mortgaged property 
during tbe continuance of the mortgage 
and, accordingly, in the absenoe of aoontraot 
to tbe oontrary it was their duty, out of 
the income of the property, to pay the Govern¬ 
ment revenue payable in respeot of the 
properly. In coming to this conclusion 1 
am not forgetting that a mortgagee is not 
ohargeable as a mortgagee in possession if 

he enters as a lessee of the property. It 
is clear on the authorities that when the 
possession is in respeot of the tenancy a 
mortgagee cannot be charged as a mortgagee 
in possession. But the oase of a mortgagee 
entering into possesssion by viitue of a lease 
and paying rent to the lessor must be dis- 
tioguished from the oase of a mortgagee 
entering into possession no doubt by virtus 
of a lease but appropriating the rent due 
to the lessors to the reduction of the 
debt due to him. We must have regard 
to the substaDoe and not to the form of the 
transaction between the mortgagors and 
mortgagees. When the terms of the thika 
patta are carefully analysed, the substance 
of the transaction would appear to be that 
the mortgagees took possession in then? 
own interest in order that the debt due to 

them might be paid off. 

In the next plaoe there is-authority for 
the proposition that - a prior mortgagee 
taking a lease subsequent to the puisne 
mortgage ought to bs charged as a mort^ 
gagee in possession. - The principle upon 
which tbe doctrine rests is that the rights 
of the puisne mortgagee against the estate 


INDIAN OASES. 


293 


'fit LVIII] 

KISHUMDATaL BHAGAT V. MAH1BIR HHAGAT. 

could not be affected after the date of his 
security by aoy dealing between the 
mortgagor and the first mortgagee. This 
will appear from the oaee of Qregg v, 
Arrott (1), oited at paragraph 433 of 
Fisher on Mortgages. 

The position, therefore, is this: the defend¬ 
ants first party have taken a lease sub* 
•sequent to the mortgages created in favonr 

• of the plaintiffs. The whole object of this 
lease was to create an additional security in 
favour of the defendants first party. The 

-defendants first party undoubtedly took 

• possession of the mortgaged property during 
: the continuance of the mortgage. In my view, 

seotion 76 of the Transfer of Property 
. Aot roust apply. 

That being sc*, pHma facie, it was the 
duty of the defendants first parly to pay 
the Government revenue in respeot of the 
;property in dispute, But Mr. Haean Imam 
-on behalf of the defendants first party main* 
tained that there was a oontraot between 
them and the defendants second party by 
.which the defendants feoond party agreed 
to pay Government revenue in respect cf 
the land, and he further argued that on the 
construction of the thika patta itself it 
■toould appear that the defendants second 
.party must have undertaken to pay the 
Government revenue. 

So far as the thika patta is concerned, 
I am unable to see that there is anything 
in it to show that the defendants seoond 
party did in fact undertake to pay the 
Government revenue. No doubt the whole 
of the rent reserved was to go to the 
lessees in reduction of the debt due to 
them ; but the Government revenue is pay¬ 
able out of the inoome of the property. 1 
see no inconsistency at all between the 
lessors consenting to the lessees appropriating 
every pice of the rent reserved in reduction of 
the debt due to them and at the eame 
time insisting upon the lessees paying the 
Government revenue. It is found by the 
learned Subordinate Judge that the income 
of the property is Rs. 3,ClC, and it would, 
therefore, appear that there were ample funds 
in the hands of the defendants first party out 
of which the Government revenue could 
be paid. On the construction of the thika 
patta , therefore, I am unable to eay that 

.{») (1885) LI. A Q. t. Sugd. 246, 40 B. ft. 214. 


there was any agreement either way as to the 
payment of Government revenue. 

Next as to the agreement between the 
parties outside the document. Mr. Gasan 
Imam’s oaee is that from 1905 till Sep¬ 
tember, 1912, the defendants seoond party 
did pay the Government revenue in respect 
of the property. He admits that the 
defendants first party paid the Government 
revenue from September hist 1912 to Sep¬ 
tember hist 1914, that is to say, for two 
years prior to the time when the property 
was actually sold for non payment of Gov¬ 
ernment revenue. Mr. Imam’s argument is 
that in order to see what the contract. 
between the parties was we must oonsider 
the unequivocal acts directly following the 
execution of the thika patta in his favour. 
With this contention I entirely agree. If it 
oan be shown thatdireotly after the execution 
of the thika patta the defendants second party 
for yeais paid the Government revenue in 
respeot of the property in suit, then it 
must follow that they undertook to pay the 
Government revenue. The critical question, 
therefore, ip, did the defendants second party 
at any time after the execution of the thika 
patta pay the Government revenue in respect 
of the property iD suit? 

Mr. R. L. Dutt on behalf of the plaintiffs 
gays that the defendants first party at one 
stage denied ever having paid any Govern¬ 
ment revenue in respeot of the land in 
dispute and that it was only when they, 
the plaintiffp, produced the chalans in respect 
of the period from September kilt 1912 to 
September kiit 1914, showing conclusively 
that for this period the defendants first 
party undoubtedly paid the Government 
revenue, that the defendants first party chang¬ 
ed their case, as they were bound to do, 
and admitted that they did pay the Govern¬ 
ment revenue for this period. Mr. R. L. 
Dutt is clearly right in saying that at one 
period the case of the defendants first party 
was that by an agreement between them 
and the defendants second party the defend¬ 
ants second party undertook to, and did in 
fact, pay the Government revenue in respeot 
of the land in dispute. This will appear from 
the Hth pirtgraph of the plaint filed by 
the defendants first party in Suit No. 3'3 
of 1915, which was a Suit filed by them 
to enforce the mortgage executed in tbeir. 
favour by defendants eeoond party (ijited. 
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in that suit as defendants first party) in 
1£01. Mr. Kulwant Sahay cn behalf of the 
appellants objected to my locking at the 
plaint filed in another suit in considering 
the arguments in this appeal. Now that sait 
has culminated in Appeal No. 179 of 1917, 
and that appeal is being beard analogously 
with this appeal. I am of opinion, therefore, 
that I am entitled to look at the plaint 
filed in that suit. Now paragraph 11 of the 
plaint filed in Suit No. 373 of 1915 runs as 
follows:— 

“That there was an agreement between 
the plaintiffs and defendants first party that 
the latter would pay the Government re* 
venue for and other Government demands 
in respeot of the mortgaged property, viz., 
the leasehold property. Therefore, no provi¬ 
sion regarding the liabilities on the plaintiffs 
for payment of Government demands in 
respeat of the mortgaged property was laid 
down in the thika-UMe, dated the 19th 
Athar 1312 Fasli. Defendants first party 
as proprietors and tamindars of the mort* 
gaged property have been liable for the pay* 
ment of Government demands and they have 
been paying the same.” 

There is no suggestion at all in that 
paragraph that the defendants first party 
(the plaintiffs in that action) ever at any 
time paid Government revenue in respeot 
of the land in dispute. It was then that 
the defendants produced the chalant for two 
years in respeot of the September kift 1912 to 
September hist 1914. The chalant are Exhibits 
A to A 5 and they clearly show that the 
defendants first party paid the Government 
revenue for two years prior to the sale. As 
regards the chalant prior to those produced 
by the plaintiffs the evidence is that they 
have been destroyed in the Colleotorate. 
This is the sworn testimony of their witness 
No. 6 and 1 see no reason whatever to dis¬ 
believe this testimony. 

The position, therefore, is this:—The de¬ 
fendants first party now admit that they 
have paid the Government revenue for two 
years prior to the sale, but they admit it 
only because the plaintiffs have produced 
the documents making it impossible for the 
defendants first party to deny this faot. They 
still deny that they paid any Government 
revenue prior to September kist 1912. 
But as Mr, R. L. Dutt argued before us, 
K is oxdf possible for (hem to make this 


tlMO’ 

case because the plaintiffs have not been 
able to produce the documents, through no 
fault of their own, to contradict this case. 
So far as the aotual oral evidence in this 
case is concerned, there is the statement 
on behalf of the defendants first party that 
they never paid Government revenue prior 
to September kist 1912. There is, on the 
contrary, the oral evidence on behalf of the 
plaintiffs that the defendants first party 
admitted to them that they all along paid the 
Government revenue in respect of the land in 
dispute. In favour of the plaintiffs is this cir¬ 
cumstance, that the admission of the defend¬ 
ants that they paid the Government revenue 
for two years only came after the production 
of the necessary documents by the plaintiffs. 
Having regard to all these circumstances, 
I am of opinion that the defendants first 
party have not established that there was 
a contract between them and the defendants 
second party that the Government revenue 
should be paid by them. That being so, 
there was a statutory duty on them to pay 
the Government revenue. In my view, 
therefore, the defendants first party are 
chargeable as mortgagees in possession and 
chargeable for their failure to pay the 
Government revenue in respeot of the kistt 
for which the property was ultimately sold. 
It is unnecessary in this case to determine 
what the consequence would have been if 
the property had passed into the hands 
of third parties. But the property being 
now in the hands of the defendants first 
party, the only decree that we can pass 
in this case is that the defendants first 
party must be regarded as having privately 
purchased the property from defendants 
second party. We are discussing this 
question at the instance of the plaintiffs 
and not at the instance of the defendants 
second party and, therefore, it is not neces¬ 
sary to consider whether the defendants 
first party should be regarded as holding 
the property in trust for the defendants 
second party. That question does not arise 
as the defendants second party have not 
invited us to consider that question. The 
question is between the plaintiffs who are 
the subsequent mortgagees and the defendants 
first party who are the prior mortgagees. 
All that I can say now is that the purchase 
made by the defendants first party oannot, 
having regard to the position in whioh they 
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Stood with reference to the plaintiffs, be 
regarded as free from the mortgages in favour 
of the defendants second party. I hold, 
therefore, that the decree passed by the 
learned Subordinate Judge is right and ought 
to be affirmed. 

It appears that there are deficit Court-fees 
amounting to Ra, 870 due from the plaintiffs- 
respondents. We direct that the plaintiffa- 
respondents do pay the deficit Court-fees at 
once. In default they will not be permitted 
to ezeoute the decree. 

Adahi, J.—I agree. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 304 op 1918. 

January 2, 1920. 

Present :—Sir Henry Drake-Brookman, 

Kt., J. C. 

GANGADAS— Dependant No. 2— 

Appellant 

tersus 

BHIKAJI AND OTHERS — PLAINTIFFS AND OTHER 
—Dependants—Respondents. 

Mortgage—Prior and subsequent mortgagees—Site in 
execution oj decree on prior mortgage—Suit on puisne 
mortgage — Procedure. 


In a suit instituted by a puisne mortgagee to 
which the purchaser of the equity of redemption in 
execution of a decree on the prior mortgage is a 
party, the puisne mortgagee is only entitled to sell 
the property subject to the prior mortgage, [p. 297, 

Appeal against the d6oree of the District 
Judge, Nimar, in Civil Appeal No, 28 of 1918, 

dated the 26th March 1918. 

Mr. Atmara Af. Bhagioant, for the Appellant. 
Mr. J. 0 . Ghosh, for Respondents Nos. 1 


JUDGMENT.—The suit out of which this 
second appeal arises was brought on foot of 
a simple mortgage executed on the 7th August 
1904 by one Ramji in favour of one Jairam. 
The mortgaped property consists of a house 
and oompoond in Manza Bambbada. Ihe 
consideration was an old debt of Rs. 1^^. 
^hioh was made payable by 12 instalments of 
Re. 16 each and a final instalment of Rs. 7, the 
Aral on Shrawan Sudi 5, Sambat I960—16tb 



August 1904 and the rest on Pus Sudi 5 
of the succeeding Sambat years respectively. 
The last instalment thus fell due on the 29th 
December 1916. The suit was filed on the 
15th August 1917. 

The plaintiffs are the three sons of Jairam, 
who is dead. The defendants are Ramji’s 
widow, Jhomki Bai, who has taken no interest 
in the litigation, and one Gangadas who 
purchased the mortgaged property and an 
adjoining house and compound on the 15th 
July 1912 by a registered document (Exhi¬ 
bit 2 D-2) from one Sheikh Chand. This 
Sheikh Chand bought the property for 
Rs. 170 on the 11th August 1911 at a sale 
held in execution of a decree for sale obtain¬ 
ed by one Bhukacdas on foot of a mortgage 
executed by the aforesaid Ramji on the 21st 
February 1896. Bhnkandas instituted his 
suit in 1908, his cause of action having 
arisen on the 9th December 1896, but did not 
make Jairam a party, and it is oonosded in 
this Court on behalf of the appellant GaDga- 
das that a suit to enforce the prior 
mortgage against the plaintiffs in the present 
litigation would be time-barred. The pro¬ 
perty mortgaged to Bbukandas inoluded not 
only another house and oompound but also 
a malik makhusa plot not covered by the 
mortgage to Jairam, and the conditional 
decree for sale (Exhibit D-6) obtained by 
Bbukandas on the 7th April 1909 required 
a sum of Rs. 347-12-9 in all to be paid. No 
copy of the final deoee for sale has been 
filed. 

The defence of Gangadas, so far as we are 
here oonoerned with it, was that the plaintiffs 
being subsequent mortgagees are bound to 
redeem the prior mortgage before obtaining 
aDy relief for themselves against the mort¬ 
gaged property, inasmuch as he stands in 
the shoes of Bhnkandas, the prior mortgagee. 
He paid a Court fee of Rs. 15-12-0 on his 
claim to be redeemed, putting the amount 
payable at Rs. 250. 

The plaintiffs replied that the claim under 
the prior mortgage is now time-barred and 
that the defendant Gangadas was, therefore, 
not entitled to olaim redemption. In this 
eonneotioD they alleged also that Sheikh 
Chand never obtained actual possession under 
his sale certificate (Exhibit 2 D-l). With 
regard to poseeesion the plaintiffs replied that 

Sheikh Chand did obtain physical possession 
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but was shortly afterwards wrongfaliy eject- 
ed by Raroji’s widow. 

The following are the issues with which 
we are here onnoerned : — 

4. Whether the defendant Gaugadas’s 
claim on the ni'rtgage in favour of Bhukan- 
das is time barred ? Can he not seek relief 
against the plaintiffs as a prior mortgagee ? 

5. Whether Ramji’s widow was ejected 
hy Sheikh Chand and had the latter taken 
aotual physioal possession as be alleged ?” 

The trial Judge held that the defendant 
Gangadas was in the same position as if be 
had fned to enforce the prior mortgage and 
could only claim to be redeemed within the 
period of 12 years from the date on which 
the mortgage money became due, which is 
allowed by Article 132 of the Li mitation 
Schedule. He referred to the following oases 
as supporting his view :— 

Nidhiram Bandcpadhya v. Sarbessur Biswas 
(1), Naihuram v. Sheolal (2), Mahomed 
Ibrahim Hosiein Khan v. Ambika Per shad 
Singh (3). 

On the question of possession the learn* 
ed MuDsif found that fcheikh Chand never 
obtained actual physioal possession of the 
mortgaged property but only symbolical 
possession through the Court, which executed 
Bhukandas’s deoree and issued the sale 
certificate, and that Ramji’s widow resumed 
possession immediately afterwards. The 
plaintiffs were thus given a preliminary 
decree for sale on Jairam’s mortgage and 
GaDgadas’s olaim to eDforoe the prior mort* 
gage in favour of Bhukaudas was dismissed. 

Gangadas appealed to the District Judge, 
who upheld the finding of the trial Judge on 
the question of possession and held that 
Sheikh Chacd’s title was already extinguish* 
ed at the time of the sale in the appellant’s 
favour, more than 12 years having elapeed 
on the 15th July 1912, the date of GaDga* 
das s sale deed, from the date of the prior 
mortgage. The appeal of Gangadas was, 
therefore, dismissed and he has preferred this 
second appeal. 

Jhumki Bai, Ramji’s widow, has made no 
appearanoe in this Court. On behalf of the 

(1) 6 Ind. Cas. 877; 14 C. W. N. 489. 

(2) 42 Ind. Can. 796; 13 N. L. R. 217. 

(8) 14 lnd. Cas. 49f; 59 0.627; (1912) M. W. N. 
?67; 11 M. L. T. 266; s A. L. J. 3?2 ; 14 Bom. L. E. 
?feO; 16 0. W. N. f C6j 15 0. L. J. 411; 22 M. L. J. 
468, 99 I. A* 68 (P. 0,), ; 


other respondents who are the sons of thft 
second mortgagee Jairam, the question whe¬ 
ther Sheikh Chand, the auction-purchaser 
under the prior mortgagee’s decree for sale, 
obtained aDy kind of possession or not is con¬ 
ceded to be immaterial. For the appellant it 
is urged that no question of limitation arises 
in this case, inasmuch as he as representative 
of the prior mortgagee is not suing to enforee 
the prior mortgage as against the pnisne 
mortgagees but is merely claiming to be 
redeemed. It is pointed ont that in Nathu* 
ram v. Sheolal (2) the prior mortgagee was 
the plaintiff, not a defendant, and that in 
Nidhiram Bandopadhya v. Sarbessur Biswat 
(1) the plaintiffs, the vendees of the pnisne 
mortgagee who bought in execution of a 
deoree for sale based on his own mortgage, 
were treated in the High Court as claiming 
nothing bat a deoree deolariDg their right to 
redeem the prior mortgage. 

For the plaintiffs it is urged that the effeofc 
of the failure to join Jairam as a party to the 
suit on the prior mortgage is to leave the 
plaintiffs in the same position as if that 6nit 
had never been brought and that the appel¬ 
lant should be regarded as standing merely 
in (he shoes of the mortgagor and so entitled 
only to redeem the later mortgage. 

In my opinion both the lower Courts have 
misunderstood the position of the appellant. 
He oannot properly be regarded as seeking tp 
enforce the prior mortgage. He occupier, as 
pointed out by BeamaD, J., in Pandurang Jat> 
vant v. Sahharchand Malji (4), a dual position 
as holder of the equity of redemption and a# 
a representative of part of the prior mort¬ 
gagee’s rights. As held in Ohasitaw V. 
Jhingwa (5), the failure to implead the plaint¬ 
iffs in the 6uit on the prior mortgage oaDEot 
equitably be treated as placing them in ft 
better position than they would have occupied 
if they bad been parties to the former suit. 
That this view is correct appears from this 
judgment of the Privy Conneil in Het Bam v. 
Shadi Bam (6). It is not suggested that ths 
prior mortgagee bad aotnal notice of the 
plaintiffs’ mortgage when he sued in 1908, 

(4) 81 B. 112; 8 Bom. L. B. 861. 

(6) 4N. L.R.168. i 

(6) 45 Ind. Caa. 798, 40 A. 4o7; 6 P. L. W. 88, US 
A. L. J 607; 86 M. L. J. 1, 24 M. L. T. P2; 28 0. L. h 
188; (19 8) M. W. N. 618; SO Bom. L. R 7P8; 22 0. 
W. N. 1088; 9 L. W. 660, 12 Bar. L. B. T*, 46 I. A, 

180 1P.O.). • 1 
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nor am I referred to any authority whioh 
would make the appellant’s position worse if 
the prior mortgagee had delibera'ely omitted 
to make Jairam a party to the suit. The 
appellant, though not in actual possession, is 
still entitled to maintain a suit for possession 
against the mortgagor’s widow, the respond¬ 
ent Jhumki Bai, and the plaintiffs are not like 
the second mortgagee in Rar Fershad Lai v. 
Dalmardan $ingh( 7) already in possession under 
a deoree of their own. Rule 1, Order XXXIV, 
1st Schedule to the Civil Procedure Code, 
1908, relieved the plaintiffs from the necessity 
• of joining the prior mortgagee as a parly and 
it is clear from their plaint that the appellant 
was not joined in the oapaoity of that mort¬ 
gagee's respresentative but merely as a 
private purchaser after the second mortgage : 
the prior mortgage was denied and its estab¬ 
lishment has not appreciably altered the 
position in this respect, for the plaintiffs are 
still unwilling to redeem the appellant, who, 
moreover, cannot give them a discharge from 
the entire burden of the previous incumbrance. 
In Ram Narain v. Sahoo Banii Perehad (8) 
it was held that a first mortgagee in possession 
under a prior salo may always shield himself 
under his mortgage and his purchase even 
though his right to possession may be defecti ve: 
the principle applicable is that a man having 
a right to aot in either of two ways shall be 
assumed to have acted in accordance with his 
interests, and this has frequently been reoog- 
Dized and applied by the Privy Counoil, 
e. g., in Mahomed Ibrahim Hossein Khan v. 
Ambif a Pershad Singh ( 3). In these oiroum- 
etanoea I think that the plaintiffs should have 
been held entitled only to a sale of the pro¬ 
perty subject to the prior mortgage. That 
suoh a deoree may be a proper one appears 
from the judgment of the Fall Beuoh in 
Debendra Narain Roy v. Ramtaran Baner,ee 
(9). In Manohar Lai v Ram Babu (10) the 
learned Judges refrained from deciding that 
in all suits by a puisne incumbrancer to which 
the prior inoumbranoer is a party the Court is 
bound to direct redemption of the prior incum¬ 
brancer. In Murtigesa Mudaly v. Ramasawmi 
Chetty (II) it was stated as well settled 


(7) 32 C. 891; 9 C. W. N. 728; 1 C. L. J. 371. 

(H) 81 C 737 

'9) 80 O. 599; 7 C. W. N. 166. 

(10) 14 Ind. Caa. 674; 31 A. 323; 9 A. L. J. 323. 
(Ill 31 Ind. Caa. 200; 39 M. 882; 18 M. L. T. 495| 
(19:0) 1 M. W. N. 126. 



that where a suit is instituted by a puisne 
mortgagee against the first mortgagee who 
h*d also purchased the equity of redemption, 
the puisne mortgages would be entitled to 
sale of the property subject to the first mort¬ 
gage. As decided in Bet Raw v. Shadi Ram 
(0), the effect of the deoree on the prior mort¬ 
gage was entirely to extinguish the mort¬ 
gagor’s right of redemption. 

The deoision in Nidhtram Bandopadhya v. 
Sarbessur Biswis (l) really makes for the 
protection of the right of the purchaser under 
the decree based on the prior mortgage; for 
it limits the title of the second mortgagee to 
redeem by determining it with reference to 
the date on whiob the oau3e of action on the 
second mortgage aoorued, thus leaving out 
of account the fact that the second mortgagee 
holds all that is left of the equity of redemp¬ 
tion in respect of (he first mortgage. To hold 
that the right of the auction purchaser who 
has obtained po3session depends upon the 
date on which the mortgagee’s cause of action 
under (he first mortgage accrued, involves 
making bis position worse instead of better 
as time goes on ; nor is it reasonable that his 
right to retain or recover possession should 
depend on the oause of action under the second 
mortgage, whioh is a matter altogether beyond 
bis control as it is beyond that of the first 
mortgagee. 

The decrees of the lower Courts are set 
aside. That of the trial Judge is defective 
in that it does not specify which of the two 
defendants (Jhumki Bai and Gangadas) is to 
pay the mortgage-money. The new decree 
will give snob a direction against Jhnmki Bai 
only, Gangadas not being compellable to 
redeem, but a declaration will be added to 
the effect that Gangadas by virtue of hia 
interest in the equity of redemption is entitled 
to redeem, as if he takes this course further 
litigation will be unnecessary. The plaintiffs 
will pay the appellant’s costs in this Corrt 
and in the lower Appallate Court besides 
bearing their own in both those Courts. The 
plaintiffs’ oosts in the Court of first inslanoe 
will be inoluded in Ihe morfgrge money, tLe 
time for payment is extended to the i2nd 
March 1920 and the earn payable will be re¬ 
calculated accordingly. The oosts of the 
appellant Gangadas in the Court of first 
instar oe will be paid by the plaintiffs. 

Appeal allowed. 

9 



INDIAN OASES, 


m 

FITAM CHAND V. JIHDA BAM. 

LAHORE HIGH COURT. 

Fibst Civil Appeal No. 2205 ok 1916, 

April 6, 1920. 

Present : — Mr. Jnetioe Le Rossignol and 
Mr. Jnstioe Broadway. 

UTTAM CHAND and others— 
Plaintiffs—Appellant* 
versus 

JINDA RAM and others—Defendants 

—Respondents. 

Punjab Government Tenants Act (III of 1893 ), st. 
7, 8—Transfer of right by grantee, whether can be 
effected. 

The rights of a grantee under the Government 
Tenants Aot are not transferable except with the 
previous consent in writing of the Financial Commis¬ 
sioner; consequently a transfer without suoh oonsent, 
whether effected formally or only by conduot, is 
barred by Statute, [p. 298, col. 2; p. 299, col. I.] 

First Appeal from the decree of the Senior 
Subordinate Judge, let Claes, Jhang, dated the 
25th April 191b*. 

The Hon’ble Pandit S%eo Narain, R. B , 
for the Appellants. 

Mr. 0. Bevan Pelman and Dewan Ram Lal t 
for the Respondents. 

JUDGMENT.—The pedigree-table to be 
found in the judgment of the Court below 
explains the relationship of the parties to 
this ease. 

The plaint recites that the parties formed 
a joint Hindu family and that defendant bad 
acquired property (of which details are given) 
for the benefit of the family and had 
aoaounted for it with the exception of the 
property in suit when disruption of the family 
took plaoe in 1905, that the property now in 
dispute was land granted as a yeoman grant 
by Government in June 1898 and though 
made nominally in favour of defendant, it was 
really a joint family property inasmuch as 
the Nazrana and other expenses of the grant 
had been paid out of family funds and the 
defendant had treated the profits from the 
grant as joint family property. The relief 
claimed was joint possession as owners of 
2/3rds share of the land. 

The main defence was that the right of 
defendant in the land was a mere tenant 
right, that the Court had no jurisdiction and 
that the suit was bad in form, further that 
the grant was a personal grant to defendant 
in recompense of his services as a Municipal 
Oommission&r. 


am 

To this it was replied that the Oonrt had 
jurisdiction, that a grantee could invest any 
person he chose with a share or interest in 
the grant and that the sanction of the Finan- 
oial Commissioner was not essential to 
validate a sub grant by the grantee, whether 
the right in question was a tenancy or a 
full proprietary right. The Court below 
framed two preliminary issues, to determine 
whether it had jurisdiction and whether the 
impleadment of the Secretary of State was 
necessary, but it dismissed the suit apparent¬ 
ly (for its reasoning is hard to follow) on 
the ground that the Civil Courts oould not 
grant the relief prayed for, for to do so 
would bs to interfere with the measures 
taken by the Revenue Authorities. 

The plaintiffs have appealed to this Court 
and have asked the Court’s permission to 
put in additional grounds of appeal, wherein 
they assert that the right in dispute is a 
proprietary and not a tenant right, and for 
the respondent it is contended that the 
permission should not be granted inasmuch 
as the point now urged is anew one suggested 
to the appellants by the judgment reported 
as Guru Butt v. Rartar Singh (I). 

Although the issues framed by the Court 
below do not appear to have warranted that 
course, the parties in that Court fought out 
the matter whether the grantee of a Govern- 
ment grant oould transfer his grant, and 
though it was clearly asserted for the defend- 
ant that he waa a mere tenant there was no 
eounter-oontention that his tenanoy had 
matured into proprietary right. For this 
reason we do not think it fair to allow plaint¬ 
iffs to argue at this stage that defendant has 
a proprietary right in the land. 

Now the grant, it is dear, was a grant not 
o the family but to Jinda Ram, defendant, 
personally, for services rendered, and his 
interests, which vested in him as provided by 
section 7 of Act III of 1893. are declared un- 
transferable by^ section 8 of that Act except 
with the previous oonsent in writing of the 
financial Commissioner, 

It is argued before us that there was no trans¬ 
fer by defendant No. I to plaintiff, but if that 

rru 8 °* V 10 have no cause of action. 

ey allege, however, in their plaint, if not a 
formal transfer, a transfer by oonduot and a 

B ( 1917 S lDd Ca3 ‘ I26; 2 P * W ' R> 1910 Rev ‘ : 32 P ‘ U 
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transfer, however effected, is clearly barred 
by Statute. We think then that the suit was 
properly dismissed, not for the reasons given 
by the Court below, bat beoause the alleged 
eause of action contravened a Statute. 

We dismiss the appeal with oosts. 

Appeal dimmed. 


PATNA HIGH COURT. 

Appeal prom Original Order No. 170 
op 1919 and Civil Revision No. 231 

gp 1919. 

July 13, 1920. 

"Present Mr. Justice Das and 
Mr. Justice Adami, 

Musammat ARUNBATI KUMARI and 
! others—Judgment-Debtors—Appellants 

versus 

RAM NIRANJAN MARWARI and others— 
Decree* Holders—Respondents. 

Civil Procedure Code (Act V of 180S^, 0. XXIII, 
r. 3, 0. XXXIV, rr. 4,6— Mortgage suit—Consent decree\ 
power of Court to pass—Form of decree—Final decree 
absence of — Decree, whether can be executed — Attach¬ 
ment, whether necessary—Compromise relating to 
matters outside scope of suit — Registration, whether 
necessary , 

If a decree is passed in accordance with Order 
XXXIV, rule 4 of the Civil Procedure Code, then 
such a decree iB incapable of execution until a final 
decree is passed under the provisions of rule 6 of 
the Order, But from this it does not follow that in 
a mortgage suit the Court is powerless to pass a 
consent deoree otherwise than in .acoorciance with 
the provisions of Order XXXIV, rule 4 of the Code. 
Order XXIII, rule 3, gives ample power to the Court 
to pass a decree in accordance with the terms of 
settlement, and Order XXXIV, rule 4, must be 
taken aB subjeot to the provision of Order XXIII, 
rule 3. [p. 299, col, 2; p. 300, col. 1.] 

Where a consent decree in a mortgage suit pro¬ 
vides that the properties shall remain mortgaged 
and hypothecated and that if the money dne to the 
plaintiff is not paid by a certain date he would be 
entitled to take out execution, and default is made 
in payment of the money, it is not necessary for 
the plaintiff to go through the formality of attaching 
the properties before taking out execution, [p. 300, 
col. 1.] 

When a suit is properly compromised but the 
adjustment consists partly of an agreement relating 
to matters ontside the scope of the gait, if the 
entire compromise is laid before the Conrt and the 
Coart is invited in consequence to dispose of the 
•nit, and the Court does dispose of the suit acoord. 

% 


ingly, then the agreement is exempt from regia, 
tration although the deoree deals only with the 
subject-matter of the suit and does not deal with 

r^p. °mio™r mia ° w,,ioh lies outaw ° 

Appeal from a decision of the Subordinate 
Jadge, Damka. 

Mr. S. M. Mullick for Mr, L. 1 f. Oanguli 
and Mr. Barihar Prasad Sinha , for the 
Appellants. 

Messrs. Kulioant Sahay and B. P. Jhun- 
jhuntcala , for the Respondents. 

JUDGMENT. 

Dap, J.—This is an appeal on behalf of the 
lodgment debtors. A preliminary objeotion 
has been taken to the effect that no appeal 
lies, bat in the view that I take of the 
oase, it is quite unnecessary to deal with 
that point. I shall assume that the appeal 
has been properly brought to this Court 

f , ha8 b9GD - “ rged iD thG firat Place 
that the decree is incapable of execution until 

a fina decree in the form provided by Order 

XXXIV, rule 5, had been passed by the Court 

Inmy view the objeotion is unsustainable: 

Mr. Sashil MadhavMulhck’s argument is that 

the suit which resulted in the deoree was a 
mortgage suit and, therefore, it was incumbent 
on the Court to pass a decree in accordance 
with Order XXXIV, rule 4. His next 
argument is that if it was incumbent on 
the Court to pass a deoree in a mortgage 

n d ‘Yv a v°T 0 J dan ,° e , Wlth the P rov,8 ion of 

hv th Y l 6 4 \ th ? D the de * ree paBsed 

by the Subordinate Judge is incapable of 
execution until the final decree has been 
passed nnder Order XXXIV, rnle 5. I accede 
to the proposition that if a deoree has been 
passed in aooordanoe with Order XXXiV 
role 4, then sash a deoree is incapable’ 
of exeoQtion unt.l the final deoree has 
been passed under the provision of Order 
XAX1V, rnle 5. Bat I altogether deny the 
propoemon that a Coart ia a mortgage aotion 
is powerless to pass a oonsent deoree other, 
wise tbaD in aooordanoe with Order XXXIV 
role 4. Mr. Muliiok refers us to the express 

provision of Order XXXfV.roJe 4. He aaya 

that the Code provides that in a soft for sale, 
if the plaintiff succeeds, the Court shall pas. 

XXXtT '“l h l m6ntioned Order 

H r ,°l e u 4 ' L That 18 qaifce tr °e. But I 

Ihis nt' k “h' 6re ia aDythiD « all in 
j .9 r . 0,e w “'oh prevents the parties from 

adjusting their differences in the suit 

Order XXIII, rule 3, gives ample power to the 
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■Court to piss a decree io accordance with the 
terms of settlement, and Order XXXIV, rile 
4, must be taken as subject to the provision 
of Order XXIII, rule 3. Now the oonsent 
decree shows that it was not framed in 
accordance with Order XXXtV, rule 4. The 
liability of the defendants was ascertained 
and time was granted to them up to Baiaakh. 
1326, and then the desree provided /s 
follows: " The plaintiff* shall be competent 
to realise from the property the decretal 
amount in addition Jo the amount which 
they will pay to-day.” If there was no 
provision to this effect, then the decrea 
would be incapable of execution. The 
plaintiffs would hav to file a suit on the 
basis of the compromise deoree, bat this 
provision gives the plaintiffi a right to 
take out execution if the money due t> 
them was not paid byBiisakh 1325. It is 
not suggested by Mr. Molliok that every 
sondition precedent entitling the plaintiffs 
to sue out execution has not happened. 
In my view the argament advanced by Mr. 
Mulliok is unsustainable. 

The next point ii that if the decree 
be executed as a money deoree, then attach¬ 
ment is essential, and as it is oono9ded 
that there wa9 no attachment the execution 
proceedings are incompetent. There is again 
a fallacy in the argument. The decree is 
neither a money decree nor a mortgage 
deoree. It is a decree based on compromise 
between the parties. If there is nothing 
in the deoree itself to indicate that, before 
taking out execution, the plaiotiffs woold 
have to go through the formality of attach¬ 
ing the properties, although they were 
already attached by virtue of the mortgage, 
then I do not think that the contention 
oan possibly suooeed. There is in my view 
nothing in the consent decree to suggest 
that it was necessary for the plaintiffs 
before taking out execution to go through 
the formality of attaching the property. 
The consent deoree provided that the pro¬ 
perties shall remain mortgaged and hypothe¬ 
cated, and that if the money due to the 
plaintiffs bo not paid by Baisakh 1326 the 
plaintiffs would be entitled to take out 
execution. All the conditions being satisfied, 
the plaintiffs are entitled to execute the 
decree by sale of the mortaraged property. 

The third argament is that the Court 

9 hopld have given the parties time to take 
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objections to the settlement of sale pro¬ 
clamation. That matter was considered by 
the learned Subordinate Judge in the Court 
below, and I am not prepared to say that 
the discretion exercised by the learned 
Subordiaate Judge in not giving time was 
unreasonably exercised. 

The last argument i« that the consent 
■decree as passed went beyond the scope 
■of the mortgage suit and was, therefore, 
incapable of execution. Io my view there 
-is no snbstanoo in this contention. The 
question has been debited in various oases 
with reference <o the law of registration, 
and it has been pointed out by the Fall 
H9nob of this Court that when a suit i 3 
properly compromised but the adjustment 
consists partly of an agreement relating to 
matters outside the scope of the suit, if 
the entire compromise is laid before the 
Court, and the Court is invited in conse- 
queDcs to dispose of the suit, and the 
Court does dispose of the suit accordingly, 
then the agreement is exempt from regis¬ 
tration, although the deoree deals, only 
with the subject-matter of the suit and does 
not deal with the portion of the compromise 
which lies outside the suit. Now I take 
this as establishing the proposition that 
the consent desree is a deoree. If that 
portion which is outside the scope of the 
suit be not pert of the deoree itself, then 
it would be impossible to say that that 
portion should not ba registered according 
to the law of registration. If that vie* 
be oorreot, then the question resolves itself 
merely into this. Is the decree capable 

u- e L e T 0afc,On ** In my view °“ the grounds 
which I have stated, the decree is capable of 
execution. 

I would accordingly dismiss this appeal 

with costs. The Civil Rsvision No. 231 

is unnecessary. This must accordingly fail 
and is dismissed. 

Adami, J.—I agree. 

Beth Appeal 8f revision dxtmiated. 


8. N. DAR, ». a. u,, 

Vakil High Court. 
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CALCUTTA HIGH COURT. 

* Appeal from Order No. 193 of 1919 

AMD 

Civil Rule No. 3: 8 of 1919. 

> April 23, 1920. 

Preaer.ti — Mr. Justice Teunon and 
Mr. Justice Newbould. 
PUT.1N.BEH ARY DE— Petitioner— 

Appellut 

versus 

SATYA CHARAN DE and another— 
Opposite Parties—Respondints. 

Parfttion, siiit fot — Receiver, whether entitled to 
demand rent from party in sole occupation of joint 

property. 

Where in a suit for partition of family property a 
Receiver is in possession of the estate, biit oue of the 
parties is in sole possession of an important item of 
the property,the Receiver is entitled to require the 
payment of rent from that party, [p. 302, col. ].] 


Nath Mitter),for tbeRespondents.—Defendants 
has behaved in a oruel and insulting manner. 
There is no appeal from this order. When the 
Receiver was appointed, it was governed by 
Order XL, rnle 1. Under Order XL, rale 1, 
the Receiver is entitled to take possession of 
all properties in dispnte. The present order 
is a consequential order and fo it does 
not acme aeder Order XL, rale 1, Every 
order made by Coart in the management 
of property under a Reaeiver is not an order 
under Order XL, rule 1. By way of illustra- 
ticn refers to Kadala Beidi v. Narist (2). 
This is not an order directing the defendant to 
remove from the house. The Judge’s order is 
a proper order. We are willing to pay 
Rs. ICO. The Reoeiver has not been made 
a party. Order XL, rule 1 (2>, does not affect 
the question. 


Appeal against the order of the Subordi¬ 
nate Judge, 2nd Court, 24-Pargannas, dated 
the 7th of April 1919. 

FACTS appear from tbe judgment. 

Babu Mohendra Nath Boy (with him Baba 
Nagendranath Qhose), for the Appellant.—This 
appeal i9 from an order cf 17th April 1919 
in a suit for partition. Order XL, rule 1, Civil 
Procedure Code, refers to the appointment of 
a Receiver, and Order XL, rule 1 (d), refers 
to the powers of a Reoeiver. This will be 
gowned, as regards appeal, by Order XL1II, 
rule 1 (s). Your Lordships will have to 
decide if tbe order is just or proper. This 
is an order whioh is open to appeal. 
I have net turned cut my brother 
plaintiff. There is no such allegation that 
defendant refuses to give possession to the 
plaintiff. 1 am prejudiced by (be (erme and 
obligations placed upon me. There was no 
eEqniry made by .the Ccurt. Tbe erder was 
made without enquiry and as such it is had. 
Refers to Suptasanna Boy v. TJpendra Narain 
Boy (1). There is no finding that I am in 
exclusive possession of the dwelling house. 
If one party ohooses to be io exclusive posses¬ 
sion, the Court may direct him to pay occupa¬ 
tion rent to those who are out of possession. 
It may be that tbe whole of the property is 
not valued at Rs. 100 a month. 

Babu Bepin Eehary QhosJut,tor (with him 
Bafcus Narendra Chandra Bose and Satyendra 

• w _ 

(1) 22 Jnd.Cas. 031; 18 C. W. N. 533 at p 636: J 8 

0. u J. 038. 


Babu Mohendranath Boy, in reply._We 

obtained also a Rule. There must be a find- 
ing that I am in exclusive possession. The 
right to demand rent from me depends on 
r y exclusive possession, and there is no 
enquiry as to fair rent. ‘Any person’ in 
Order XL, rule 1 (2), cannot mean a person 
who is Dot a party to the partition suit. 

JUDGMENT.—.This appeal and the con- 
neoted Rule are direoted against an order 
made by the Subordinate Judge of Alipore 
in the course of a partition suit. The 
suit in question was brought by one Safya 
Charan Dey, the younger son of one 
Ralthal Chandra Djy, against his elder 
brother of the half blood, Palin Bahary 
Dey, for the partition of the family immove¬ 
able and moveable properties. The immove- 
able properties included the family resi¬ 
dential heuip, being premises No. 30, Benia- 
pukur Road. 

On the 16th Deoember 1918 a Reoeiver 
to the estate under partition was appointed 
and thereafter, on the 18th Maroh 19tO 
the plaintiff Satya Charan Day repre! 
sented to the Court that owing to the 
conduot of his elder brother the defendant 

No. I, be had bean compelled to leave the 
residential house of which, therefore, the 
plaintiff remained in sole occupation. He 

therefore, applied that the defendant No i 

should U required to pay, in respect of 
his occupation pf. this house, a fair rent, 

(2) 24 M. CO*. 
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whiob be put at the 'sum of Rs. 150. 
On the 7th April after hearing the 
Pleaders on both sides, the Court 
assessed the rent at Rs. 100 monthly 
and direoted the Reoeiver to realize this 
sum from the defendant No. 1 month by 
month. It is against this order that the 
appeal and the Rule were directed. 

A preliminary objeotion to the appeal 
is taken on the ground that no appeal 
lies: This, however, is a matter of small 
importanoe, as, if we think it right to 
interfere, we oan do so in the Rule which 
has been issued as an alternative to the 
appeal- 

It has been urged on behalf of the 
appellant, and of the petitioner who obtained 
the Rule, that the learned Subordinate Judge 
made this order without due enquiry either 
as to the reasons which had led the plaintiff 
to leave the • house or as to the sum 
which ought to be taken as representing 
fair rent. There does not seem to be much 
substance in the second contention. The 
Pleaders whom the Subordinate Judge heard 
were, no doubt, in a position to give the 
Court information as to the rent usually 
payable in this looality. Moreover we find 
that the plaintiff, if permitted to oooupy the 
house, is prepared to pay even a larger 
Bum. Whatever be the reasons which led 
the plaintiff to leave the house, there ie 
no question that the defendant No. 1 is 
now in sole possession, though it appears 
that part of the building is devoted to the 
residence of two family deities. The Reoeiver 
being now in possession of the 
estate is entitled, we think, to require the 
payment of rent by the party who is in 
sole possession of an important item of 
family property now under partition, and, 
on this view, we do not think that our inter¬ 
ference in this matter is called for. 

The appeal and the Rule are both dis¬ 
missed. 

The opposite party ie entitled to his 
•osts in the Rule, which we asses at two 
Bold mohurs. We allow him no ooste in the 
appeal. 


LAHORE HIGH COURT. 

Miscellaneous Application in Civil Appbal 

No. 319 of 19*0. 

May 25, 1920. 

Present: —Mr. Justice Dundas. 

NARAIN SINGH —Defendant—Appellant 

—Petitioner 

versus 

ANUP SINGH— Plaintiff- 
Respondent. 

Civil Procedure Code (Act V of 1 Q08J, O. XLI, r. 6 
-—Stay of execution — Order, whether can he made when 
execution not pending* 

§ 

No order for stay of execution can be made where 
there ia no application for execution of the decree 
under appeal pending before any Court. 

Janardan v. Nilkanth, 26 B. 683; 3 Bom. L. R. 142, 
followed. 

Application under Order XLT, rule 5, 
Civil Procedure Code, for stay of execution 
proceedings pending decision of the OiviT 
Appeal, noted above, by the High Court. 

Mr. Ohiman Lai Oulati, for the Petitioner. 

Sheikh Abdul Qadir , for the Respond¬ 
ent. 

ORDER.—It ie objeeted that no order 
for stay of execution oan be made, if there 
ia no application for execution of the 
decree under appeal pending before any 
Court [Janardan v. Nilkanth (1)] and that no 
each application has been made. 

Oonnsel for applicants admits that this is 
mrreot, and that he has no knowledge, of 
any suoh application having been made. 

The interim order of stay of llfch Marsh 
1920 is, therefore, discharged with costs of 
this hearing to respondent, Rs, 32. 

1 

Application rejected. , 

(t) 26 B. 683, 3 Bom. L. R. 142. 


Appeal dismissed^ 
Rule discharged , 
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PATNA HIGH COURT. 

First Oiv.l Appeal No. 1.76 of 1917 

July 13, 1920. 

Dawson Miller. Kt., 

Chief Justice, and Justice Sir B. K. Mulliok. 

RAM BILAS SINGH AND ANOTHER_ 

Defendants Nos. 2 and 3—Appellants 

versus 

RAMYAD SINGH and other?—Plaintiffs, 
SHEODANI SINGH AND ANOTHER 
—Defendants—Respondents. 

Hindu Law-Joint family—Manager, power of, to 
transfer family property—Necessity or antecedent debt, 
absence of, effect of—Transferee, duty of—Burden of 
proof—Party on whom ouus lies failing to adduce 
evidence, effect of. 

Actual ootupolling necessity is not the solo test 
of the validity of a conveyance or mortgage of 
ihe family estate by the manager acting without 
the express consont of the other members. If without 
proving actual necessity in the ordinary sense of the 
term, it can be shown that the transaction was one 
which was clearly beneficial to the interests of the 
family as a whole, the transaction would be within 
the manager’s authority, and the consent of the 
other members would be implied although not 
expressly given. In either case, however, the onus 
is upon the alienee or mortgagee to prove that the 
transaction was for the interest of the family as 
being either necessary or beneficial, [p. 30 >, col. 1 .] 

The mere faot that money is borrowed to enable 
the manager to purchase immoveable property on 
behalf of the family does not in itself create any 
presumption that the transaction was beneficial to 
the family, so as to authorise the manager to hypo¬ 
thecate existing family property by way of security 
for the loan. Some necessity for the transaction 
or some benefit resulting to the family therefrom 
must in all such cases be shown, [p. 305, col. I.J 

In the absence of proof of necessity or antecedent 
debt a mortgage of property belonging to a Mitak- 
shara family by its karta is void, and the transaction 
itself gives to the mortgagee no right against the 
karta's interest in the property, [p. 306, ool. 2.] 

Where it is open to both parties to produce evi. 
dence concerning the existence or non-existence of 
a particular fact, the party upon whom the burden 
of proving the faot lies does not discharge that 
burden by showing that the other side could equally 
well have proved the oontrary. [p. 306, col. 2.] 

Appeal from a decree of the Subordinate 
Judge, Gaya, dated the 22th May 1917. 

Messrs. K. Sahai and S, Dayal , for the 
Appellant. 

Messrs. Fakhruddin , Q. D, Singh and J. P. 
Singh t for the Respondents. 

JUDGMENT. 

Miller, O. J.—This is an appeal by some 
°* the defendants in a mortgage suit from a 
decision of the Subordinate Judge of Gaya, 
«ted the 20th May 1917. The plaintiff 
Atmyad Singh is the mortgagee. The 


other plaintiffs are members of his family 
and joint with him in estate. The mortgage 
bond was dated the 23rd Deoember 1907 
corresponding to the 4th Poos 1215Fasli aod 
was executed in favour of the mortgage by 
Sbeodam Singh, the defendant No. 1, and his 

S j D8h> s,Doe deceased, The 
other three defendants are Bam Bilas Singh 

and Bnj Bilas Singh, the two sods of Sbeodani 
Singh, and Shamrnp Singh a subsequent mort- 
gages The latter, beyond filing a written 
statement, has taken no active part in the 
proceedings. The mortgage was executed to 
ceoure an advance of Bs. 3,000 with com- 
pound interest at the rate of Bs. 1-1.0 per 
cent, per mensem with yearly rests The 
suit was instituted on the 27th May 1916 
the amount due under the bond for prinoipai 
and interest being then Bs. 8,269-3.9 The 
property mortgaged was a Cannae share in 
two Mauzas named Doranwan and Adopur 

which formed part of the joint family proper. 

ty of the mortgagors and their descendants 
Sheodam the surviving mortgagor, did not 
appear or file a written statement. As the 
due date for re payment of the loan wae the 

r 08 ’ 80rre8 P°^iDg to the 

him P nn ’’ “ P *? 0ia * 1 0,ai “ *gai D8 t 

him on the bond was barred by limitation 

before the emt was,netituted. Hie eons, the 

defendants Noe. 2 and 3, have defended the suit 
and plead that the mortgage wae not 
justified by legal necessity and conferred no 
benefit upon them and that it could not be 
enforced against the family property That, 
further object to the claim for compound 

and ^ercessi ve. “ * a peDal * 

The Subordinate Judge before whom the 
case came for trial found in favour of the 
plaintiffs and passed a mortgage decree in the 

usual form for the amount claimed against the 
property hypothecated. 6 

From that decision the defendants Noe 2 
and 3 have appealed. The main question for 
determination is whether in • roC 

etancee disclosed, Prayag Singh and h7se“n 
Sheedam, who owing to the former’s age and 

infirmity was the d, facto manager of ths 
family when the mortgage was executed, were 
nUoner? n .«W>th...i. the joint family 

-- i.’BVJsvjz Sr, 



30 4 


INDIAN OASfiS. 


tiS20 


BAM BILA8 8INOH V. RAMTAD SINGH. 

and of whioh they are now, by a subsequent 
purchase, the ijaradars of the entire 16 annas 
share. The purohase price wbioh the mcrt* 
gagors had to pay for the interest in the 
ijira was Rs. 2 750 and possibly, although 
there is no evidenoe about it, there were 
incidental expenses connected with the pur¬ 
chase whioh, if the loan can be justified at 
all on the ground of legal necessity or benefit 
to the family, might justify the borrowing 
of an additional Rs. 250. The evidenoe given 
on behalf of the plaintiffs proves little more 
than that the loan was made to enable 
the defendant Sheodani and his father to 
purohase the share of the ijara right in 
the village mentioned. The plaintiff Ramyad 
Singh who gave evidenoe further states that 
the defendants who are joint are deriving 
benefit from the purchased property, and 
from the context it is dear that by this 
he means that not only Sheodani but also 
bis eons are participating in the rents and 
profits of the property. To wbat extent, if 
any, the family was benefited by the trans¬ 
action, there is nothing to show. The price 
paid for their share in the ijara was, as 
already stated, Rs. 2,750. Their proportion 
of the earptshgi money, whioh they will be 
entitled to upon redemption, is not very clear 
but it was not more than Rs. 2,3.41. What 
the net profits were after paying the out¬ 
goings is not in evidenoe. The gross rental 
of the 4-annas Bbare in the two villages 
mortgaged was Rs. 344 and the first 
year’s interest on the loan was Ri. 382 
which, as no interest was paid, rapidly 
inorcased at the compound rate. It may 
be regarded as almost a universal practice 
amongst landowners of the class to whioh 
the defendants belong in this province to 
neglect to pay interest on a bond until 
•ompelled by legal process to do so, and 
in estimating the obligation oontraoted 
by the mortgagor it may be taken as 
almost axiomatic that in five or six 
years’ time the liability at the usual rate 
of interest oharged will be double the 
amount borrowed. The plaintiffs admittedly 
did not enquire either as to the benefit 
wbioh might aoorue to the family from the 
transaction or whether the family resources 
were such at that time as to enable them 
to pay for the purchased property without 
having.reoouree to borrowing. . -The defend-, 
ant Ham Bilas stated that the income 


f 

of the family was Rs. 4,000 from milkiat 
and R 3 . 1,0C0 from khas lands per annum 
and that their expenses were about 
R=i. 2,000. He farther says that there was 
no necessity to borrow at the time when 
the bond was executed. No accounts 
were, however, produced by anybody and 
the learned Judge was not prepared to 
^ooept his evidence. In this respect I 
agree with him. I think the defendants* 
evidenoe was lacking in oandnar and not 
very reliable Bat this fact in itself is 
not sufficient to entitle the plaintiffs to 
judgment. Even assuming that the mort-. 
gagors oould not raise the money witbont> 
reoour.se to a loan, this would not in itself 
be soffioient to justify the mortgage. 

The powers of a manager of a joint 
Mitakshara family are perhaps nowhere, 
more clearly and comprehensively laid r 
down than in the oft quoted passage of/- 
Lord Justice Knight Bruce's judgment • 
delivered in 1856 in the case of Hunooman • ‘ 
pcrsaud Fanday v. Musammat Babooee Munroj 
Koomveree (1): The power of the manager c 
for an infant heir to charge an estate not [ 
his own, is, under the Hindu Law, a J 
limited and qualified power. It oan only T 
be exercised rightly in a case of need, or 1 ' 
for the benefit of the estate. But wherej < 
in the particular instanoe, the charge is ’ 
one that a prudent owner would make 
in order to benefit the estate, the bona , 
fide lender is not affected by the precedent c 
mismanagement of the estate. The aotnal. 
pressure on the estate, the danger to be ! 
averted, or the benefit to be conferred .- 
upon it, in the parlioalar instance, is the-‘ 
thing to be regarded.” With regard to. 
the obligation oast npon the lender the \ 
learned Lord Justioe says in a. later . 
passage: Their Lordships think that the 1 

lender is bound to icqcire into the neoes- r 
sities for the loaD, and to satisfy himself, 
as well as he oan with reference to' the * 
parties with -whom be is dealing, that 
the manager is aoting in the particular * 
instance for the benefit of the estate.”. 
The passage qnoted, although it in terms - 
applies only to the powers of the manager 
of an infant to charge his ward's estate, 
has .been regarded as applicable to the * 

~j ' < '.5 , ‘is J 

(I) 6 M. I. A. 393;’18 Wi R. Sl.n; Sevostra • 263-n.t » 
2 Suth. P. C. J. 29; 1 3ar, P. C. J. 662; 19 fi. B,i47„L 
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karta of a Hindu family to deal with the 
joint family property. 

Aotual compelling necessity is not the 
sole test of the validity of a oonveyenoe 
or mortgage of the family estate by the 
manager aoting without the express consent 
of the other members. If without proving 
aotaal neoessity in the ordinary sense of the 
term, it oan be shown that the translation 
was one whioh was clearly benefioial to 
the interests of the family as a whole, the 
transaction would be within the manager's 
authority; and the consent of the other 
members would be implied, although not 
expressly given. Ia either case, however, 
the onus is upon the alienee or mortgagee 
to prove that the transaation was for the 
interest of the family as being either 
neoessary or beneficial. 

It is not desirable to lay down any general 
proposition which would limit and define 
the various oases whioh might be olassed 
under the term beneficial, as above used. 
It is clear, however, that all transactions 
of a purely speculative nature would 
properly be excluded. On the other hand, 
the sale of unprofitabls or waste lands 
bringing little or no return, in order to 
invest the proceeds in lands more adapted 
to the requirements of the family although 
of smaller area, might in many cases be 
just as dearly permissible. Each case must 
be examined in the light of the facts 
proved and the surrounding oiroumstanoes. 
The difficulty which presents itself in the 
present oase is that there is praotiollay 
no evidence from whioh a definite con¬ 
clusion oan be arrived at as to the benefit, 
if any, whioh aoorued to the joint family 
from the mortgage transaation in question. 
The mere fact that mmey is borrowed 
to enable the manager to purohase im« 
moveable properly cn behalf of the family 
does not in itself create any presumption 
that the transaction was benefioial to the 
family so as to authorise the manager to 
hypothecate existing family property by 
way of security for the loan. Some 
necessity for the transaation or some benefit 
resulting to the family therefrom must in 
all such oases be shown. In Qanaa Aiyar 
.V. Amirthasami Oiayar (2) it is laid 

0 

<2) 44 Ind. Cas. 605, 23 M. L. T. 245, (1918) M. W. 

N 802 . 
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down by the Madras High iConrt that 
the sale or mortgage of ancestral lands for 
the purpose of pnrohasing other lands oan 
only be justified if there is a clear benefit 
to the family. In Ohirami Lai v. Qanga 
Ram (3), where tbe manager of the joint 
Hindu family sold a house belonging to 
the family and obtained in return a usu. 
fruetnary mortgage over a shop, the High 
Court at Allahabad at ihe instance of the 
sons of the mortgagor set aside the sale. 

We do not think,” said the learned Jndges 
who decided that oase, “that the mere 
fact of a mortgage having been executed 
whioh would enable the vendor, the father 
of the plaintiffs, to remain in possession 
of the mortgaged shop and enjoy the 
usufruct, oan necessarily be deemed to be 
a benefit to the family.” 

From the evidence on the record in the 
present oase 1 am nnable to find that any 
benefit to the joint family arising from the 
mortgage has been proved. With 
respect to the learned Judge, I think he 
approached the question for decision from 
a wrong standpoint. Because the sum 
borrowed was spent in acquiring the ijara 
property and because all the defendants 
enjoyed the produce of that property, he 
considered that they were benefited thereby 
and that the mortgage wap, therefore, 
authorised. He did not oonsider whether the 
mortgage oonld be justified on the ground 
that tie transaction as a whole was bene¬ 
fioial to the interests of the family. 

I think ou the evidence before him he 
oonld hardly have decided that it was. 

It wa3 argued before us, as apparently 
it had been argued before the learned 
Judge, that aa the sons of Sheodani had 
been instrumental iD collecting the profits of 
the ijara property and bad apparently shared 
in the enjoyment of those profits, they 
should be taken as having assented to or 
ratified the mortgage oontraot. I am qaite 
unable to accept this view. So to hold 
would be tantamount to deciding that in 
all oases like the present every member of 
the family, who did not expressly repudiate 
all interest or share in the proceeds of the 
property purchased with borrowed money 
must be taken to have assented to the loan 
and the mortgage exeouted to secure 


20 


(3) 42 Ind. Cas. 670, 16 A. L. J. 763. 
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it, although they were not parties to the 
mortgage. It is not f-ugcested how they 
were to aot or in what manner they were 
to express their dissent from the transao- 
tion. Until partition they oculd not olaim 
aDy definite share in the prooeeds of the ijara , 
nor does it appear that any snoh 6hare was 
allotted to them or to what extent, if any, 
they derived any benefit from the traneao- 
tion. 

It was next contended that whether or 
not the mortgage was a beneficial one was 
a matter specially within the knowledge 
of the defendants and that the ones of 
proof was thereby shifted to them. The 
oase of Murugesam Pillni v. Manic'ta- 
vasakn L’estka Guana Sambunda Panaara 
Sannadhi (4) was referred to. That oase 
was one in which the question for determina¬ 
tion was the validity of a mortgage 
granted by the head of a religious in¬ 
stitution. It was contended that there was 
no legal necessity for the mortgage. The 
transaction, which had to be erquired into, 
had taken place more than 25 years before 
the institution of the suit. The lender and 
tbe borrower were both dead. The transac¬ 
tion had been reoognised ly several suoces 
sore-in office of the original borrower, and 
tbe only satisfactory evidence obtainable on 
the poiot at issue was that of the account 
books of tbe institution whioh were not 
produced, although they were in the de¬ 
fendant’s possession. There was some evi¬ 
dence that the loan was made for the 
purpose of the muth but none to the 
contrary and in the absenoe of the docu¬ 
mentary evidence in the defendant’s posses¬ 
sion whioh would have thrown light on 
the question, their Lordships considered 
themselves justified in drawing an inference 
adverse to the defendant. In the present 
case there is nothing to indioate that tbe 
question of the benefit or otherwise of the 
transaction is a matter specially within 
the knowledge of the defendants. The two 
principal parties to tbe mortgage are alive. It 
was executed some eight or nine years before 
tbe institution of the suit. There would 


(4) 39 Ind, Cas. 659; 21 C. W. N. 761: 21 M. L. T. 
288; 32 M. L.J.369: 16 A. L. J. 281; 1 P. L. W. 467, 
6 L. W. 759; 40 M. 402; 19 Bom. L. B. 456; 26 O. L. 
J. 689; (1917) M. W. N. 467, 44 I. A. 98 (P. C.). 
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have been no diffisulty in producing on 
behalf of the plaintiffs the evidenoj of 
tenants and others to show what the actual 
income of the property purchased was. 
The plaintiffs themselves also had an 
interest in one at least of the villages 
comprised in the ijara. It is true that 
tbe books of the defendants might have 
given the information required by the plaint¬ 
iffs in a compendious form, but the plaint¬ 
iffs cannot on that account, where no 
attempt has been made to obtain the necessary 
evidenoe whioh was available from other 
sources and where no application for pro¬ 
duction of the books has been made, get 
rid of the onus, whioh lies upon them. 
Where it is open to both parties to produoe 
evidenoe oonoerning the existence or non- 
ex'stenoe of a particular fact, the party 
upon whom tbe burden of proving tbe 
fact lies, does not discharge that burden by 
showing that tbe other side could equally 
well have proved the oontrary, 

It was next contended that even if the 
mortgage was not valid as against the in¬ 
terest of the eons of Sheodani, the plaintiffs 
were entitled to a decree against Sheodani’s 
share in the mortgaged property. This 
question was disoussed at length in the 
judgment of this Court in the recent oase 
of Amarday ll Singh v. Rar Pershad Sahu 
(5) and decided oontrary to the contention 
of the mortgagee. The principle applied 
there, whioh follows the most reoent pro¬ 
nouncements of the Judioial Committee, 
governs the facts of the present oase. It 
is sufficient to refer to the oase of Narain 
Prasad v. Sarnam Singh (6), where it was 
determined that “ a mortgage of the joint 
family property of a Mitakshara family by 
its karta. unless necessity or an antecedent 
debt is proved, is void, the transection itself 
gives to the mortgagee no right against the 
hnrta'g interest in the joint family property.” 
This deoision of the Privy Couneil has 
been referred to in two subsequent oases 
which came before their Lordships’ Board 
as finally determining the law on this 
subject. See Anant Ram v. Collector of 

V * 4 

(5) 68 Ind. Cm. 72; 1 P. L. T. 511. 

(6) 40 Ind. Cm. 264; 441. A. 168; 15 A. L. J. 684, 

2P. L. W. 29; 21 O. W. N. 990; 83 M. L. J. 89t 19 
Bom. L. R. 646, 26 C. L. J. 97, (1917J M.- W.N. r »l«| 
6 L. W. 334, 89 A. 600 (P. 0.). - - •* 
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Btah (7) and Manna Lai v. Karu Singh (8) 
decided on the 29th July 1919. 

It is true that in oertain oases,- where 
the property has already passed into the 
hands of the mortgagee and speaial cir¬ 
cumstances are proved giving rise to an 
equity in his favour, the Court, whilst set- 
ting aside the transfer at the instance of 
those members of the family who are not 
bound by the transaction, may do so upon 
terms that the property be restored in 
defiolte shares with a lien upon the mort¬ 
gagor’s share in favour of the mortgagee. It 
is true also that special sonsiderations arise 
in oises where the property has been sold 
or attaohed in execution of a deoree at the 
instanoe of the mortgagee. The present 
ease, however, is not one of such a nature 
and in my opinion it is governsd by the 
prinoiples laid down by their Lordships in 
Narain Prasad v. Sarnam Singh (6). 

Lastly it was contended that section 65 
of the Indian Contract Act applied, if the 
Court should ooniider that the claim could 
not be enforced on the ground that it was 
vend. In so far as the oontraot imposed a 
personal liability upon the mortgagor it 
was valid and subsisting, but it is no 
longer enforceable against the mortgagor 
personally by reason of the operation of the 
Limitation Act. Such a case does not come 
within the provisions of section 65. If the 
plaintiff has lost his right to sue, it is 
not because the contract has become void 
but because through his own laches it has 
become unenforceable. Moreover, as to the 
claim against the property, the section has 
no operation in a case where the parties 
must be deemed to have known that the 
contrast Was one which conld not bind it. 
In my opinion this appeal eboold be allowed, 
the judgment and deoree of the Subordinate 
Judge should bs reversed . and the enit 
should be dismissed with coats here and in 
the Court below. 

‘ Mclliox J.—I agree. 

t 

Appeal allowed. 

(7) 44 Ind. Cas. 290; 40 A. 171; 34 M. L. J. 291; 7 
L. W. 828; 4 p. L. W. 228; 16 A. L. J. 246; 23 M. L. 

T.928, 22 0. W. N. 481; 27 0. L J. 303; 20 Bom. L. 

(1918) If. W. N. 446 (P. 0.). 

(8) 66 Ind. Oas. 76B» 1 P. L. T. 0 IP. 0.). 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeals Nos. I, 20, 23 ind 46 

of 1918. 

July 28, 1919. 

Present-.— Mr. Lyle, A. J. 0. 

BANSI DHAR— Defendant—Appellant 

versus 

SITA RAM and others—Plaintiffs— 

Respondents. 

Wajib-ul-arz, entry in, construction of—Custom — 
Hindu widow, succession of, and power to alienate. 

The wajib-ul-arz of a village recorded a family 
custom regulating the succession of-a Hindu widsw 
and her power of transfer in the following words: 
“If among the wives one has sons and the others are 
sonless, the latter will remain in possession of the 
property for their lives without a right of transfer by 
sale or mortgage and after their death the property 
will go to the son or sons of the first wife. But if 
none of the widows has sons, all the wives will be 
the owners and remain in possession of the pro. 
perty in equal shares with power to transfer, and 
after their death the next heirs will bo the owners:” 

Held, that the foregoing provision in the wajib-ul- 
arz afforded clear evidence of the existence . of a 
family custom whereby a sonless Hindu widow had 
a life-estate with full power of transfer during her 
lifetime, and that after her death whatever pro¬ 
perty may not have been alienated would go to her 
husband’s heirs, but that if there wero more widows 
than one the sonless widow would be allowed to 
remain in possession of a share for her life-time 
without any right of transfer, and that on her 
death the property would go to the son of the co- 
widow, [p 809, ool. 2.] 

Appeals against the order of the Sub-Judge, 
Lucknow, dated the 19th December 1917. 

Messrs, Bajeshwari Prasid and Dayj Kishcn 
Seth, for the Appellant. 

Mr. L. N. Srivaitava, for Respondent No. 5. 

Appeals Nos. 1, 20. 23 and 46 of 1918. 

JUDGMENT.— Kandbai Singh was the 
owner of a 6 annas 4-pies share in the village 
of Isapur. He had no children and on bis death 
mutation of name was effected in respect of a 
3-annas 2-pies share in favour of his mother, 
Musammit Jaiui, and of an equal share in - 
favour of his widow, Musammat Reoti. 
Musammat Jaini died in 1887 and after her 
death the share in her name was recorded 
in the name of Musammat Reoti in the 
revenue papers. On the 5th of January. 
1887 Muiammat Reoti executed a deed of 
gift io respect of 2 annas out of the 6-annas • 

4 pies share in favour of Ramobar&n, father 
of Mathura, defendant No. 1, and of Narpat, 
defendant No. 2. On the 7th of May 1887 ' 
she executed another deed of gift in respect - 
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of 8-annas 10 pies share ont of the re* 
mainiDg 4 annas 4 pies of a house and of 
certain moveable property in favoor of 
Mathura, defendant No. 1. On the 5th of 
March 1898 she executed a sale-deed in 
respeot of a grove inaluded in the 0 annas 4- 
pies share in favour of defeudant No. 3, who 
transferred the grove to Bansidhar, the de¬ 
fendant No. 4, by a sale-deed dated the 
23rd Mar oh lyl6. On the 4th August 1913 
Mathura and Narpat, defendants Nos 1 and 
2, executed in favour of Umrao, defendant 
No. 5, a usufiuotuary mortgage of the 2- 
annas share transferred to them by the deed of 
gift of the 5th of January 188/. On the 18th 
of April 1916 Musammat Reoti executed a 
Will leaving the 6 pies share remaining 
to her to Mathura, defendant No. 1. Mu- 
sammat Reoti died on the 19th of May 
1917. 

Plaintiffs Nos. 1 to 4 in Suit No. 144 of 
1916 are admittedly reversioners of Kan- 
dbai Singh. They oame into Court alleging 
that on the death of Kandbai Singh Musam - 
mat Reoti suooeeded to bis whole estate as a 
Hindu widow, that she had no power of 
alienation and that all the transfers which 
were made by her from time to time were 
inoperative and not binding upon them after 
her death. They sued for a declaration to 
this effect, for possession of the 6 annas 
4-pies share in the village of Isapur, the house, 
the grove and the moveable property trans¬ 
ferred by Musammat Reoti and for mesne 
profits. RupChand, plaintiff No. 5, was joined 
as a plaintiff in the suit as the purchaser 
from the plaintiffs Nos. 1 to 4 by a sale deed, 
dated 30th of May 1916, of half the property 
left by Musammat Reoti. 

, Another suit No. 59 of 1917 was brought 
by one Kewal Singh against the transferees 
for reoovery of a share of the property left 
by Kandhai ttingh. He alleged that he was 
the legitimate son of Ganga Singh who was 
the nephew of Kandhai Singh’s father and 
that, therefore, he was one of the reversioners 
of Kandhai Singh and entitled to a share in 
the property. He olaimed that Musammat 
Reoti had suoeeded merely to the estate of 
a Hindu widow in the property left by 
Kandhai Singh and that she bad no power of 
alienation. 

. Both the suits were tried togather and 
were decided by a single judgment. The 
j earned Subordinate Judge held that Kewal 


Singh, the plaintiff in Suit No. 59 of 1917* 
was not the legitimate son of Ganga Singh 
and tha f , therefore, be was not one of the 
reversioners of Kandhai SiDgb and dismissed 
this suit on that ground. He also held that 
Musammat Raoti had merely the limited 
interest of a Hindu widow in the property 
left by Kandhai Singh and he decreed the 
plaintiffs’ suit with regard to the 6 annas 
4 pies share, the house and the grove. For 
the purposes of the appeals now before me 
it is Deoeseary in the first instance to 
consider whether the finding that Musam¬ 
mat Reoti had no power of transfer is correct. 
If Musammat Reoti suooeeded to full estate 
in the property of Kandhai Singh with 
complete power of alienation, both the suits 
must admittedly fail and it will not then 
be neoessary to consider the other questions 
raised in the appeals which have been 
filed. 

Four separate appeals Nos. 1, 2C, 23 and 
46 have been filed against the decision of 
the Subordinate Judge. Appeal No. 1 has 
been brought by Mathura, Narpat and Umrao, 
defendants Nos. 1, 2 and 5, in Suit No. 144 of- 
lylb. Appeal No. 20 has been brought 
by Kewal Singh, defendant No, 6, and Baldeo 
and Sant Bakhsb, defendants Nos. 7 and 8, 
in Suit No. 144 of 1916 as assignees of 
a share from Kewal against the decision 
in that suit, and Appeal No. 46 has been 
brought by the same appellants against, 
the decision in Suit No. 59 of 1917. Appeal 
No. 23 has been brought by Bansidhar, defen¬ 
dant No. 4, in Suit No. 141 of 1916 with regard 
to the grove. 

The transferees alleged that there was 
a custom obtaining in the family of Kandhai 
Singh under whioh childless widows suooeed 
to the property left by their husbands 
with full power of alienation. In support 
of this contention they have produosd tbe ? 
tcajio-ul art of the village of Isapur and. 
have given evidence of instances in the 
family in whioh the alleged customary right 
has been exeroised ; and oral evidence 
has also been produaed to prove the existence 
of the alleged custom. The material clauses 
of the wajib ul art are' as follows:— 

. ‘ if there, be several wives of the deoeased- 
of whom each has sons, namely, one wife 
has one son and the other wife; several 
eons, the son of one wife will own and 
possess^ one half of the) propertyJJ&nd the 
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sons of the other wife will own and possess 
the other half of the property. If amongst 
the wiyes one has sons and the others are 
sonless, the latter will remain in possession 
of the property for their lives without a 
right of transfer by sale or mortgage and 
after their dea'h the property will go to the 
son or sons of the first wife, Bat if none 
of the wives has sons, all the wives will be the 
owners and remain in possession of the pro¬ 
perty in equal shares with power of transfer. 
After their death the next heirs of the husband 
will be the owners,” 

The vernaonlar words used in the last 
sentenoe are malik wa qahiz ba ikhtiar 
intkal. In the ease of Punni v. Chet 
Ram (1) the terms of the wajib ul-arz were:— 
“A aonleBS widow suoeeeda to her husband’s 
estate. She also has power of making 
alienation. After her death her share 
devolves upon her husband's heirs”; 
and it was held that this wajib ul arz 
afforded evidense of the existence of a 
custom whereby a sonless widow had power 
to alienate the property left by her husband, 
with the provision that after her death 
whatever property had not been alienated 
should go to her husband’s heirs, and that 
ruling was followed in Second Civil Appeal 
No, 272 of 1918 decided by this Court 
on the 14th April 1919. The terms of the 
tea jib ul-arz in the present instance are 
even elearer than in Punni'8 case (1), 
and as no conflicting deoision of this Court 
has been oited, it would be desirable merely 
on the principle of stare decisis to follow 
the ruling in that case. 

There are, however, in the present case 
other grounds on which it seems to me it 
should ba held that the custom relied 
upon by the transferees has been proved. 
It has been urged that where it is possible 
to construe the terms of a wa)ib-ul-are 
reciting a custom in accordance with the 
ordinary Hindu Law, that construction ohould 
he given to it; but in the present instance 
it must be noted that in this wajib ul are 
not one of the other clauses reoites a 
custom which could possibly be construed 
as in accordance with the ordinary Hindu 
Law, and it is, therefore, probable that the 
oustom recited in the last sentenoe of the 

U) 21 lad. C<*8. 640j 1 Q. h. J. 319, 


teaiib-ul-arz is also ene which is not in 
accordance with the ordinary Hindu L aw. 
It is also to be noted that in the sentenoe 
ju9t preceding the one relied on by the 
transferees it is expressly stated that if 
amongst the wives one has sons and the 
others are sonlsss, the latter will remain in 
possession of the property for their lives 
without a right of transfer by sale or 
moitgsge; and it would, therefore, follow 
that the power of transfer expressly given 
in the sentence relied on by the transferees 
would mean, especially when the widows 
are referred to as malik wa qibiz , not the 
conditional power of transfer allowed to 
Hindu widows but a complete power of aliena¬ 
tion, Reading the wajib ul arz as a whole I 
take it to mean that where there are no sons 
by any of the widows, the widows have a life- 
estate with full power of transfer during 
their lifetime and after their deaths what¬ 
ever property may not have been alienated 
will go to their husband’s heirs, while if 
there be a son by aDy of the widows, the 
sonless widow will be allowed to remain 
in possession of a share for their lifetime 
without any right of transfer and the 
whole property after their death will go to 
the son by the other wife. This construc¬ 
tion of the wajib ul arz is supported by at 
least two instances in which suoh transfers 
have been made. 

The first instance is that of Musammat 
Gulbi, the widow of Kalian, who transferred 
a l-anna 9 pies share in favour of one 
Gur Bakbsh by a sale deed dated the 12th 
of June 1874. The learned Subordinate 
Judge discards this instance on the groand 
that the transferee was one of the nearest 
reversioners to Kalian and considers it 
possible that the sale may have been made 
with the oonsent of the other reversioners, 
and also on the ground that Musammat 
Gulbi died only eight or nine years ago and 
there is still time in which the other 
reversioners can institute a suit to recover 
the property. There is, however, nothing 
on the record to show that Gur Bakhsh 
was one of the nearest reversioners, nor is 
there any proof that the oonsent of the 
other reversioners was obtained to the 
transfer, and the mere tact that the 
transfer was made so far back as 1874 
and has not been contested up to the 
present time is certainly. an indication that 
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tbe other reversioners have no intention of 
contesting it. 

The other instance ie that of Musammat 
Chbabila, the widow of Mendai, who executed 
a sale deed in respeot of a boose in favour 
of Hira Lai on tbe 16th of September 
1911. Tbe learned Subordinate Judge 
rejeoted tbe instance on tbe ground that 
as Hira Lai was tbe Patwari of the village, 
the reversioners of Mendai would haveagreed 
to the transfer and also on tbe ground 
that as the sale took place only six years 
ago. the reversioners bave still time to 
oontest its validity. No evidence bas been 
cited that tbe reversioners of Mendai did 
eonsent to the transfer, and the fact that 
although they bave succeeded to tbe other 
property they have not attempted since 
tbe death of Musammat Chbabila to oontest 
tbe validity of tbe transfer, is an indica¬ 
tion that they acknowledge the existence 
of tbe custom. It is further to be Doted 
that not a single member of tbe family 
baa been produced by the other aide aa 
a witness to deny tbe existence of tbe 
alleged custom, Dor has any instanoe been 
shown in which a reversioner has successfully 
contested each an alienation. 

Several witnesses bave also been produotd 
to give evidence of the existence of the 
alleged custom. Some of these at least 
belong to Kandhai Singh’s family, and tbey 
allege that they have heard of the existence 
of the custom from tbeir ancestors. The 
evidence of these witnesses taken by itself 
would perhaps not be of much value, but 
especially as not a single member of the 
family bas been produced by the other 
side to deny tbe existence of tbe alleged 
custom, tbe evidenoe lends some support to 
the view which I have taken of the correct 
interpretation of tbe t oaiib'uLarz. Taking 
all the circumstances into consideration, I 
am of opinion that the existence of the 
custom set up by the transferees has been 
proved. . 

The result is that Appeals Nos. 1 and 23 
are allowed and Suit No. 144 of 1916 will 
stand dismissed with costs in both Courts, 
Appeals Nos. 20 and 46 are dismissed with 
costs. 

Croee-objeotioDB were filed on behalf of 
the plaintiffe-respondents but werenot pressed. 
Tbey are accordingly dismissed with costs. 


tl880 

Appeal No. 17 of 1919, 

For orders in this appeal see my judg¬ 
ment of to-day’s date in First Civil Appeal 
No. 1 of 1918. 

Appeals Nos. 1, 17, 23 allowed; 
Appeals Nos. 20, 46 dismissed. 


PATNA HIGH COURT. 

Appeal from Original Decree No. 32 

op 1917, 

July 26, 1920. 

Present :—Sir Dawson Miller, Kt„ Chief 

Justice, and Justice Sir B. K. Mullick, Kx. 

BAIJU SINGH AND OTHERS — DEFENDANTS 
Noa. 6 & 7—Appellants 
versus 

Musammat DHAPI KOER— Plaintiff, 
DAULAT SINGH and others— 
Dependant!:—Respondents. 

Principal and agent —Pardanashin lady carrying on 
money-lending business — Manager, poiver of, to enter 
into contracts on behalf of principal. 

Where a pardanashin lady sets up in business as 
money-lender and it is proved that she employs 
a manager to transaot that business on her behalf and 
herself sees nobody, it must be taken that she holcls 
out to the publio that the manager has fall authority 
to act on her behalf in all matters oonneoted with 
that business and she is not entitled, when it suite 
her convenience, to repudiate contracts -so entered 
into on the ground that express authority is not 
proved, [p. 312, ool. 2.] 

Appeal from a decision of the Additional 
Subordinate Judge, Patna. 

Messrs. Kulicant Sahai and Siveshutar 
Dayal, for tbe Appellants. 

Messrs S. 0 Milter , N. 0. Sinha and 
Ragho Prasad, for the Respondents. 

JUDGMENT, 

Miller, 0. J.— On the lith of December 
1898 Daulat Singh, the defendant No. 1. 

I | w 

on behalf of himself and other members 
of his family, who were joint with him 
in estate, executed a mortgage bond in 
favour of the plaintiff, Musammat Dhapi 
Koer, who carries on a Mabajani business 
at Mongbyr. Tbe bond was given to 
secure an advance of Rs. 5,100 carrying 
compound interest at one per pent, per 
mensem. Nine different properties 
hypothecated by the bond including an 
interest in Monzah Sabanwa, better known 
as Dumaria. On that property there was 
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* prior incumbrance in the form of an 
,%jara or. aarpe$hgi lease to the amount of 
,Bp8 . 1,745. By olause 8 of the bond in 
suit it was stipulated that "*if the mortgagors 
should sell that property, then the balance 
of the purohase money after paying the 
prior incumbrance on it should be paid to 
the Mahajan and the Mahajan shall be 
bound to accept the remaining considera¬ 
tion money aDd free the property from the 
’security of this bond.” 

In- September 1900 Daulat Singh wished 
to sell Mouza Sabanwa and approached 
,the ijaradars, who are the appellants before 
,us and are defendants Nos. 6 and 7 in 
the suit, and suggested that they should 
buy it. On being informed that it was 
.mortgaged the appellants refused to buy. 
Daulat then stated that if they would 
.buy,-be oould get the property released. 
. Abhai Narain Singh and Nathu Singh, 
,two sons of the appellant, Baiju Singh, 
then accompanied Daulat to the plaintiff’s 
,place of business, where they had an inter- 
.view with Janki Marwari, her man of 
.business and general manager. The 
plaintiff herself is a purdanashin lady and 
, her business is transacted through Janki. 
, At that interview, according to the evidence 
.of Abhai Narain, Janki, who must be pre¬ 
sumed to have had knowledge of the 
provisions of olause 8 of the mortgage 
bond, was asked how much he would 
require to release from the mortgage the 
property which it was proposed to transfer 
.to the appellants. He agreed to accept 
Ha. 1,000. At that time it does not 

appear that any terms had been agreed to 
as to the purohase prioe between the vendor 
and purchaser, but Janki agreed to accept 
. Rs. 1,000 as the balance payable to him 
in the event of the property being sold 
and said be would release the property 
after the Kabala or sale deed had been 
fxeouted, BelyiDg upon this promise the 
, appellants took a conveyance of the 

. property from Daulat Singh but agreed to 
,pay Be. 3,473 which, after paying off 
4 tbe inoumbranoe of Rs. 1,745 and the 
.B>s. 1,000 to the mortgagee, left a balance 
of Rs. 733 which was paid to Daulat in 
cash. The Kabala was exeouted on the 
13tb September 1100 and on the same 
day, whether before or after it does not 
appear, the Re. 1,000 was paid oyer to 


Janki in the presenae of several other 
persons, including the two sons of Baiju, 
Daulat, the mortgagor, Shamlal, a Pleader 
employed by Janki, and Khetisb Dass, a 
servant of the Musammui Janki, was 
asked to give a registered deed of release. 
This he refused to do but said he would 
endorse the bond. Janki then asked his 
Pleader to write the endorsement. The 
endorsement was thereupon written out, 
not by the Pleader but by another man 
who was present, at the Pleader’s dicta¬ 
tion and was signed by Khetish Das, who 
describes himself as am mu l htear on behalf 
of the plaintiff. 

In his evidence Janki pretended, for it 
can be nothing more than pretence, that 
be 'wps not aware of the terms of the 
endorsement or that it purported to release 
the property. Thin evidenoe is in my 
opinion manifestly untrue. That a Marwari 
in his position pbould stand by and see an 
endorsement written on the back of his 
mortgage bond without ascertaining what 
the terms of it were, even if it were in 
a language which he oould Dot read, is 
OD6 wbioh I cannot entertain. Moreover 
the endorsement was dictated by his own 
Pleader in his presenoe and signed on 
behalf of the Munammat, and I have no 
hesitation in 6nding that everything was 
so done with his full knowledge and 
approval. The release is in the following 
words: “Having received ore thousand 

rupees kept in deposit out of thj con¬ 
sideration money of Mouza Sabanwa other¬ 
wise called Dumaria, Fergana Gbyaspur, 
through Nathu Singh brother of Titai 
Singh and Baiju Singh, vendees of the 
said Mouza I have released the said Mouza.” 
It is signed by Khetish Das, as already 
stated, on behalf of the plaintiff and by 
Daulat Singb, the mortgagor. 

The endorsement was never regis¬ 
tered. The plaintiff contended that as a 
release of the property it was worthless 
because under section 17 of the Registra¬ 
tion Act (XVI of 1908) it required to be 
registered, which formality had not been 
complied with and the endorsement ooald 
not, therefore, be received in evidenoe or 
affect the property comprised therein. It 
was further contended that Janki had no 
authority to release the property on behalf 
q! the plaintiff, •. > 
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Tbo IfBiTfd Subordinate Judge err* 
eidersd flat rntbe authority of Gor.ga Bckhfh 
v. Jcgar.r.aih (1), which follcwod the 
earlier decision of the Allahabad H»‘pb 
Court in Qnrdxal Mai v. Jatihri Mai (•.), 
the release did not require registration. 
He found, however, that there was nothirg 
to show that the plaintiff authorised the 
release. He decreed the sale of the pro¬ 
perty in queetcn together with the other 
properties hypothecated subject to the 
purchaser's lien for the amount cf the prior 
iDeumbrancf, which they bad paid cff. 

From this decision the defendants Nee, 6 
and 7 have appealed. In my opinion the 
evidence is sufficient to establish that 
Janki Marwari had full authority to enter 
into the agreement upon which the appel¬ 
lants rely. From Janki's evidence it appears 
that he arrarged the terms of the loan ar d 
of the mortgage in 18.8. He calls himself 
the plaintiff’s Gcmashta and is referred to 
by the other witnesses for the plaintiff as 
her karpardae and her manager. He states 
in his evidence given in 1916 that he bad 
locked after the plaintiff’s money lending 
business for the last 17 or 18 yearf; that 
would be from 1898 or 1899, and be says 
that he is still her obief offioer. He fur* 
ther eays that do one can speak to the 
plaintiff direct. Anything that has to be 
said is done through him and no payments 
can be made during bis abeenoe. All the 
plaintiff’s witnefses agree that the business 
transactions of the plaintiff are done through 
Janki, and no one of them denies that be 
bad full authority to act on her behalf. 
I infer from this evidence that Janki is 
held out by the plaintiff to be her gex eral 
ageDfc for transacting on her behalf all 
matters coDneoted with her money-lending 
business and that be had authority to 
enter into ary agreement in respect thereto 
od her behalf. Where a pardahnafhtn lady 
sets up in business as a money-lender and 
it is proved that she employs a manager to 
transact that business on her behalf and 
bereelf sees nobody, it must be taken that 
she holds cut to the publis that the mBna* 
per hat full authority to aet on her be¬ 
half in all matters connected with that 

n) 27 A.PCCjA W.N. (Jf04) ?ff; 1 A. L. J. 6P8. 

(2) 7 A. 82C, A. W. JS. (1K6) 276,4 lad. Deo. <». p.) 
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business, and she is not entitled, when it 
fuits her eoDverience, to repudiate contracts 
so entered into on the ground that express 
authority is Dot rroved. 

It was contended, however, on behalf of 
the respondent that the release endorsed 
upon the bond was a document whioh re. 
quired to be registered under section 17 of 
the Registration Act and was not exempted 
by reason of sub olause (xi) of olause (2), 
as it purported to extinguish a mortgage 
and, therefore, could not be need in evidence. 
It is rot reoe eeary in the view that I 
take of the facts of this oase to decide this 
point. Assuming, without deciding, that the 
endorsement in 60 far as it purports to 
release a portion of the property mortgaged 
may be taken to extinguish the mortgage 
within the meaning of section 17 (2) (xi) 
of (be Registration Aot, that was an agree¬ 
ment between the mortgagor and mort> 
gagee. The agreement relied on by the 
appellants i6 a contract concluded verbally 
between JaDki on behalf of the mortgagee 
and the appellants who were not parties to 
the mortgage, whereby Janki agreed to 
accept the sum of Rs. J,000 in considera¬ 
tion of releasing the property in question 
from the bond. Such an agreement can be 
made verbally. Relyirg on that promise 
the appellants purchased the property and 
paid to Janki the snm agreed npoD. This 
be accepted but refused to oarry out bis 
part of the bargain by giving a valid 
release of the property. The appellants 
put themselves iD a worse position aotirg 
on the representation of the respondent by 
purchasing the property, if in feet it is 
still eubjeot to the mortgage lieD. In my 
opinion the respondent is estopped as 
against the appellants from seeking to en¬ 
force the mortgage against the property 
wbioh is now in their hands. 

I would allow this appeal with eosts 
to the appellants here and in the Court 
below, and order that the deoree of the 
lower Court be varied by deolaring that 
tbe share in Mouea Sabanwa better known 
as Dnmaria, Pergana Ghayaspur, purchased 
by tbe appellants cannot be cold in execu¬ 
tion of tbe mortgage deoree. 

Mdlligi, J,—I agree. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appbal No. 50-B of 1916. 

Maroh 27, 1917. 

Present :—Mr. Stanyon, A. J. C, 
RADHA KISAN— -Plaintiff— 

Appellant 

tersue 

BIRALAL and others—Defendants 

— Re*pondb <ts. 

Negotiable Instruments Act (XXVI of I881J, s. 17— 
Hundi drawn by firm at one place on its branch at 
another, nature of - Liability under such huudi— 
Hundia, nature of — Negotiable Instruments Act, when 
applicable — Bill of exchange and promissory note, dis¬ 
tinction between. 


A hundi was drawn by a firm at A on a branch 
of its firm at B to pay a certain sum of money 
within a prescribed number of days At B the 
hundi was indorsed to X, who paid the full value of 
the instrument. In a suit by X to recover on the 
hundi 

Held, that the hundi was not an ambitruous docu. 
ment within the meaning of section 17 of the 
Negotiable Instruments Act, nor was it a bill of 
exchange: it was a promissory note and was governed 
by the provisions of that Act relating to a negotiable 
instrument in that form, and that both the drawer 
and the indorser were liable jointly and severally 
for half the amount, and tho indorser alone was 
liable for the remainder, [p- 3IP, col. J; p 317, col. I.] 
Hundis are negotiable instruments written in some 
oriental language, being sometimes bills of exchange, 
and at others promissory notes, and are subject to 
local usages, and these usages are unaffected by the 
provisions of the Negotiable Instruments Act In 
& suit based on a hundi, the first essential is, whether 
the hundi is a promissory note or a bill of exchange; 
if it is a promissory note, the provisions of that Act 
relating to bills of exohange ought not to be applied; 
if it is neither one nor the other, the Act cannot be 
applied, the oase being governed by the general law 
of contiact. [p. 313, col. 2; p 314, col. 1 ] 

The Negotiable Instruments Act deals only with 
promissory notes and bills of exchange and the 
distinction between these instruments is. that in a 
promissory note the executant promises himself to 
payj in a bill of exohange he directs another to pay 
and the person liable is the responsible executant 
who has signed it und not he who has scribed it for 
. execution by another [p 313, col. 2.] 

Appeal against the deoree of the Senior 
Sub-Judge, Akola, in Civil Suit No. 97 of 
1913, decided on the 2nd August 1916. 


Sir Bepin Krishna Bose and Mr. Vivian 
Bose, for tbe Appellant. 

Mr. M. V Joehi , for the Respondents. 
JUDGMENT.—This appeal has been ex* 
tremely well argued by both sides, and I 
Biual acknowledge the substantial assistance 
bat been given to me by what was 
Ptfd M tbe Bar. A certain amount of eom- 



plexity has been introduced into the oase 
by the application of the Negotiable Instru¬ 
ments Act, 1881, to a hundi. ■ It is tbe fit¬ 
ting of tbe English boot to an Iodian foot, 
tbe dressing of an oriental figure in a 
London made suit. Tbe enactment purports 
to deal with (1) promissory notes, (2) bills 
of exohange and '3) cheques. The charac¬ 
ter cf ench of these classes of instruments 
is well known in England commercially 
and legally. In tbe Negotiable Instruments 
Aot, 1881, which only preceded by a few 
months tbe passing of a somewhat similar 
6 nao'.ment in England tbe Bills of Exchange 
Aot, 1882 (45 and 46 Viet. o. 61)—we are 
furnished with definitions in sections 4,5 and 
6 , frem a perusal of which it i9 dear that 
a obeque is treated as a particular form of 
a bill of exchange. Therefore, the enact¬ 
ment deals practically with two classes of 
instrument?, namely, (1) promissory notes 
and (2) bills cf exchange. The broad 
distinction between these two may be stated 
shortly to be this, that in. a promissory 
note the executant promises to make pay¬ 
ment himself; in a bill cf exohange he 
directs some other person to pay. It 
follows that there are two parties to a pro¬ 
missory Dote and three to a bill of exohange. 
Seotion 7 tames tbe maker of a bill of 
exohange the “ drawer ” and the pereon 
direoted to pay is oalled the * drawee.” 
But for the fact that there has been some 
oonfusion over the matter in the present 
easp, it would not be necessary to point out 
that the maker or drawer of a negotiable 
instrument is tbe responsible executant who 
has signed it, and not he who has scribed 
it for execution by another. 

The Indian commercial community carry 
on business with negotiable instruments 
oalled hundis, invariably written in some 
oriental language, and diverse in form, being 
sometimes bills of exohange and at otler 
promissory notes. They are of course sub¬ 
ject to looal usages. Seotion 1, Negotiable 
Instruments Act, 1881, expreesly provides 
that nothing in tbe enactment shall affect 
any looal usage relating to an instrument 
in an oriental langnage. Bat practice has 
grownup, at least in the Mofussil Courts id 
India, to treat every hundi as if it were 
a bill of exchange, and to apply the above 
Aot bodily without qualification to every 
oase where a hundi ia Bought to be enforced. 
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Bnt the confusion that must aiise irom 
such a practice becomes evident when it 
is perceived that a hundi may he a pro¬ 
missory note or it may be a bill of ex¬ 
change, and that provisions enasted especial¬ 
ly for bills of exchange are wrongly applied 
to a hundi wbioh is a promissory note. 

In the present case the lower Court has 
treated the hundi in suit as if it were a 
bill of exobange payable at a specified period 
after date or eight, and baa applied section 
66 of the above Aot to it; and there is 
a considerable amount of confusion of drawer 
with * drawee ’ in the Court’s finding on the 
6 th issue. The learned Judge appears to 
have considered that issue to refer to the 
drawee, whereas it refers to the person who 
is stated, in the first few lines of the lower 
Court’s judgment, to be the drawer of the 
hundi. 

Where an enaotment relating to bills of 
exchange and promissory notes is applied 
in a suit based on a hundi, the first essential 
is to see whether the hundi in suit is in 
terms a promissory note or a till of exoharge 
within the definition given by the Act. If 
it shculd prove to be within the one nor 
the ether, then the Aot cannot be applied, 
and the case must be governed by the 
general law of contract. If it is either, 
then in the abeenoe of pleading and proof 
that some local usage exoludee the Aot or 
any part thereof, the Courts may, as a sound 
rule of praotioe, deal with snob a hundi 
as if it were a negotiable instrument gov¬ 
erned by the enaotment. If this simple 
'course had been followed in the present oase, 
a good deal of the complexity due to mis¬ 
application of the law, arising from an in* 
accurate conception of the facts, would have 
been avoided, 

Tbe facts are particularly simple. The 
defendants I Hiralal, 2 Jankila), 3 
Nihalohand, and 4 Bbagwandas oarry on 
a banking business at Kbamgaon under the 
name and stjle of ‘ Duliohand Onkardas, ’ 
and have been referred to in the plaint and 
in the judgment of the lower Court as “Firm 
A” and “ defendant A. ” 

The defendants 5 Aidan, 6 Onkar- 
das, 7 Kedar, 8 Gopikisan and 9 Balkisan 
formerly oarried on a banking business at 
Akola, under the Dame and 6tyle of 
‘Deokisan Aidan, ’ and have been referred 
to in the plaint end in the judgment cf 
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the lower Court as “ Firm B” and “ demand-. 

ant B ” 

It appears that Duljahand Onkardas did 
ft pood dan! of business with the Bank of 
Bombay wru other firms at Akola through 
Dcokiean Ayiar, aBd in the ooorse of that 
business entrmted the latter with hundi 
papers of different denomination, signed as 
hundis, but left blank to be filled up for them 
by Deokisan Aidan as required for business 
purposes. It is not surprising that Deokisan 
AidaD should have betrayed their confiding 
ft iends by usiog euoh papers for their private 
advantage. In Ookaldas Jstaintuhhdas v. 
Radhakuan(\) t First Appeal No, 3%B of 19J6, 
deoided gd the 5th December 1916, I had 
one suoh case before me, in which Deokisan 
AidaD, having pasted two wholly blank 
stamps, one on eaoh of a 12-annas qtamp 
signed in blank by Nainsnkh Gokuldas of 
Kbamgaon, had written up and negotiated 
a hundi for Rs. 5,COO for thgijf private 

nse. ' - • 

The hundi in the present esse k of the 
same kind, as will appear from the follow¬ 
ing diagram and the translation of the 
eontents set out therein:— 


"A E 

U li. 

t a » • * i j» « • 4 ^ 1 

(Hundi stamp of Bs. 3/) 

(Hundi stamp of Bs. 1/4) 


Written by Dulicband 
Onkardas. Accept the 
hundi as it stands. 

Signature of Hiralal of Balapur. 

Hundi sold by Deokkan Aidan to . 

Bagbunathdas Eampratap. • 

P W a 

(Sd.) AIDA#. 

Shri Parmesbarji. 

- I t .* A «* f •*» 

Oompliments to Bhaj Duliohandji Uniter* 
dae of Kbamgaon frpm Duliohand Unkardes 
of Kbamgaon. Further a tiyndt lci Ra- WPy 
(in words five thousand) half of whipo 
two thousand five hundred rupseej the double 
thereof befog the full amount of this 
hundi written in favour of Deokisan Aidan 
of Akola. Please pay tie amcnDt of the 
hundi after 61 foixty-one) days from Mitti 
Atbadh Sndi 11th (eleventh) after being 
satisfied as to the identity of the P® 5 ®?* 
Sammat 1970, Mitti Ashtdh Bpdi Uib 
(eleventh). /g i 

(1) 64 Ipd. C^s. 3, ... A 
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In this document two stamps are need. 
A BO D in the diagram represents one, 
and it alooe bears the signatnre of Dalioband 
Unkardas by the hand of Hiralal. E F G H 
represents the other Btamp pasted nnder 
ABO D so as to partly oover the stamp. 
The signature by Aidan goes asrosB both 
papers, and the body of the hundi is also 
written aoross both papers. 

It is proved beyond doubt that Duliohand 
Unkardas made over the Re. 3 stamp 
Bigned in blank to Deokisan Aidan, and that 
Aidan, the managing proprietor of that firm, 
added the stamp for Rs. 1-8 and had the 
body of the hundi soribed at Akola, after 
whioh he endorsed it to Raghunathdas 
Rampertab, who paid him the full face 
value of the instrument. It is manifest 
that the dooument, though following the 
form of a bill of exohange, is in substance 
a promissory note and nothing more. It 
binds Dnliohand Unkardas, the executants, 
to pay Rs- 5,000 to Deokisan Aidan within 
61 days from the date of the instrument. 
The vernacular date given oirresponded 
with the 14th July 1913. Therefore, the 
due date was the 13th September 1913. 

Now I am alive to the faot that in the 
Law Merohant of Eogland the fiction that 
the drawer and drawee of a bill of exchange 
may be the same person has been reoognizad 
and that learned Judges have held^tbat 
where the drawer and drawee of a bill^ are ’ 
the same person, the instrument is ambi¬ 
guous” and the holder may elect to treat 
it either aB a promissory note or as a bill 
of exohange. Suoh a position is readily 
understood when it is pointed out that the 
same person or firm may carry on business in 
several places, and a bill may be drawn by 
one plaoe of business on another. Suoh 
a case occurred in Sulleman Hussein v. 
Neu> Oriental Bank Corporation Limited (2), 
in whioh the litigation arose out of a bill 
drawn by the Mauritius branch of the de¬ 
fendant Bank upon the Bombay branch of 
the same Bank. It is quite intelligible that 
though these were branches of the same 
oorporation so that in one sense the drawer 
and drawee were the same, from the point 
of view of the Law Merohant they were 

0 

(2) 16 B. 267) Ohitty’s 8. C. C. R. 252; 8 Ind. Deo. 

(n. a.) 181 . 


really different. The Bombay branoh could 
become the acceptor of the bill. The 
Mauritius branch might know the original 
payee while the Bombay branch might not 
known him. I should say, with due respect, 
that for commercial purposes the Mauritius 
branch was one person and the Bombay 
branoh another and the same differentiation 
would be made in law for many purposes 
e. g., jurisdiction over a suit on a transac¬ 
tion entered into by one branoh with whioh 
the other branoh had no concern. 

The case of Harjiban Das v. Bhagwan Das 

(3) and Harjiban Das v. Bhagwan Das 

(4) was another case where the firm of 
Bhagwan Das at Patna drew a hundi on the 
firm of Bhagwan Das at Caloutta and tberp, at 
page 559, the drawer of a hundi on himself 
is regarded as “the maker of a promissory 
note.” The English oaee of Miller v. 
Thomson (5), followed in the Bombay case 
above cited, is not available in the 
library of this Court. A clear case of an 
ambiguous instrument was that in Edis v. 
Bury (6), where a dooument drawn up sb a 
promissory note was addressed to another 
whose name was also written aoross it. 

But no case has been cited before me 
where suoh an instrument as the hundi in 
this case has been interpreted as a bill of 
exohange or regarded aa an ambiguous in¬ 
strument fcr the purposes of section 17, 
Negotiable Instruments Act, 1881, or seotion 
5 of 45 and 46 Viot. o. 61 (Bills of Exobarge 
Aot, 18 82). It seems to me that it would 
be reducing the Law Merohant to an ab¬ 
surdity to oall it so. In common sense, I 
am unable to see any difference except in 
form between a premise by A at Khamgaon to 
pay B of Akola Rs. 5,000 and a direction by A 
at Khamgaon to A at Khamgaon to pay 
Rs. 5,' 00 to B of Akola. it does not bear 
the least resemblance to a direotion by A at 
Khamgaon to himself at Akola to make 
payment. In law, in commerce, and in 
oommon sense the apparent drawer and 
drawee represent one person. If an 
individual wrote “I hereby direot myself 

to pay y° a 5 * 000 in 61 dft y B ” thafc 


O') 7 B. L,B. 102 at p. 106. 

(4) 7 B.L. R. 535: 16 W. R. A. O. J. 16. 

<5 I 0 841) 3 M. & G. 576; 11 L. J. 0. P. 21; 4 Scott 
(S u 204; 1 D. IN. B.) 199; 133 E. R. 1271. ' 

'* 1827) 30 R.R. 389; 6 B. & 0. 433; 9 Dowl. & By. 

AQ 2 - 2 Car. & P. 569; 5 L. J. to. s.) K. B, 179; 108 E. B« 
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oould not be differentiufod in meaning 
from “I hereby promise ” or “l hereby 
bind myselt” to make ouch a payment. I 
am of opinion that the hundi in the present 
osee ia not an ambigoouo doounient within 
the meaning of section 17, Negotiable In 
atrnments Aot, 1881, that it is certainly not 
a bill of exohange and has erroneously been 
treated as snoh by the lower Court and 
that it is a promissory note governed by the 
provisions of the above enaotment relating to 
a negotiable instrument of that form. 

Aidan assigned this note to the plaintiff 
by the indorsement made thereon. The 
indorsement is undated, but it has been 
found that the plaintiffs are a bolder in 
due soars?, and there is no reason to doubt 
that the assignment was made before the 
note matured. Deokiean Aidan baoame 
bankrupt at the end of Ootober 1913. It 
was alleged iu the Court below that demand 
for payment had been made from 
Daliahand Unkardas before that happened, 
but the allegation was held unproved, and 
that finding is not dispuputed before me. 
However, on the 10th November 1913 a 
demand for payment was made and re- 
fused. 

The plaintiffs filed this suit on the 17th 
November 1913 to enforoe the instrument. 
They impleaded the drawer and the indorsee 
as defendants. They have obtained a deorce 
against Deokiean Aidan, but have been 
refused relief againstjDulioband Unkardas, 
•hiefly on the ground that they had made 
no presentment of the hundi to the drawee 
who bad never accepted the same apd that 
the delay in demand had operated to the 
disadvantage of Duliohand Unkardas, who 
oould have taken aotion against Deokiean 
Aidan before they failed, if the hundi had 
been presented for payment at maturity. 

The minor plaintiff, Radhakisan, through 
hie guardian, Musammat bita Bai, has madetbe 
present appeal olaiming a deoree for the 
whole debt against Duliohand Unkardas, but 
at the hearing before me legal advieers 
oonfined their olaimltothe extent of the amount 
aovered by the stamp for Rs. 3 whioh was 
signed in blank, i. e , Rs. 2,500. 1 may 
mention that at the tiial allegations were 
made against the bana tides of the plaintiffs 
in aooepting the assignment from ^idan, 
but these broke down; and in this Court 
I beard only the aftermath of them in the 
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argument that the appearanoe of the hundi 
was snob as to afford soffioient oause. for 
the belief that Daokisan Aidan’s title-was 
defeotive, and that, therefor?, the plaintiffs 
were not a “holder in due course ’’ within 
the definition of that term oontained in 
section V, Negotiable Instruments Aot. It 
is beyond doubt that the plaintiffs paid 
Aidan Rs. 5,000 and though they may 
have been wanting in the superior forms of 
ocmmeroial oare and oaution, there was no 
snoh dishonesty or culpable negligenoe on 
their part as to disentitle them to reoover. 
The position in this respect was fully 
discussed by Blaokburn, L J., in Jones v. 
Gordon (7) and by the Judges in Lmdon 
Joint Stock Bank v. Simmons • (8). 
The question is one of fact, as pointed by 
Halsbury, L C., in the case last sited: and it 
eannot be denied that not only is the negotia- 
tion of hund-.s drawn on several stamps 
pasted together notoriously oommon, but snoh 
procedure is expressly recognised as leg*l by 
the Indian Stamp Aot and the rules made 
thereunder. I am unable to say that there 
was anything on the face of the hundi in suit 
whioh was oaloulated to plaoe the plaintiff 
upon any inquiry as to Aidan’s authority 
to negotiate it. 

The remainder of the argument before me 
turned upon the question of presentment. 
But in Bamkistr.ayya v. Kassim (9) and again 
in Phul Ohand v. Ganga Qhulam (10) it was 
held that the maker of a promissory note is 
not discharged by the holder’s failure to 
present it at due date I have already found 
that the hundi in suit is in feotandin law a 
promissory note. That sweeps away the 
technical defence based on presentment and 
acceptance of the hundi as a bill of exohange. 

For the reason given in Gokaldas 
Nainsuhhdas v, Radhakisan (1) I hold 
that Duliohand Unkardas are liable in 
this case under section 20, Negotiable 
Instruments Aot, 1881, to the extent of 
the amount covered by the Rs. 3 stamp whioh 
they signed in blank, and no more. The 

(7) (1877) 2 App. Cae. 616 at p. 627; 47 L. J. Bk. 
1; 37 L. T. 47 7j 26 W. B. 172. 

(8. iJ892) App. Cas. iOl; 61 L. J. Ch. 723, 66 L. T. 
626, 41 W. R. 108; 66 J. P. 644. 

(9) 13 M. 172; 4 Jud. Deo. (n. b.) 832. 

(10) 21 A. 4C0, A-W. N. (1899). 167* 0 Ind. Pc?. 
,(n. 8.) 994, 

. . - 
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appeal is allowed, and the decrae of the lower 
''Court will be modified by making all the 
defendants jointly and severally liable for 
Rs. 2,500 and only the defendants owningDiO- 
fciaan Aidan for the remainder. A* r^girda 
aosta in this Oonrt the appeal having sao- 
oeeded only by one-half, 1 direot that each 
party do bear hie own costs. As regards 
oosts of the suit 1 consider that the plaintiffs 
were very maoh to blame in not demanding 
payment from the Khamgaon firm when the 
hundi fell due. It is also dear that as their 
ease was conducted, it gave the mikers of the 
hundi reaEon for pleading against it as a bill 
of exchange, J, therefore, direct that the 
plaintiffs shall recover all their oosts in the 
Court below from Deokisan Aidan only, and 
not from Dulioband Unkardas, who will bear 
their own oosts. In short the deoree will be 

this:— 

(1) that all the defendants do pay 
Rs. 2,500 to the plaintiff?, and stand jointly 
and severally responsible fcr that som; 

(2) that the defendants who form the 
firm of DeckUan Aidan do also pay, and 
stand jointly and severally liable for, the re¬ 
mainder of the plaintiffs’ olairo, amounting 
to Rs. 2,550, and do pay all tbe oosts of the 

• plaintiffs in the first Court and bear their 

own; . . , 

t (3) that the remainder of the costs in 

vboth Courts be borne by parties as inourred. 

Appeal allowed. 


PaTNA high court. 

Appeal fecm Appellate Decree No. 351 

cp 1919. 

July 22, 1920. 

Treient:— Mr. Justice Jwala Prasad. 
Maharar.i JANKI KUER— Defe^pamt 
, —Appellant 

tersue 

MAHAB1R SINGH— Puixtiff 

' — Reepofiemt. • 

OitHy^Procedure Code (Act V ofliOS), O. VI, r. 4 
■"JPratt'l, suit Jojet aside decree obtained by — Pleadings 


—Particulars —Ex parte decree obtained upon false 
claim, whether maintainable. 

Order VI, rule 4, of the Civil Procedure Code 
clearly requires that a party relying upon fraud 
must state the particulars of the fraud in his plead¬ 
ings. General objections, however strong, aro in¬ 
sufficient and must be entirely disregarded [p. 318, 
eol. 2 ] 

An ex p arte decree which has become final cannot 
be re-opeued in another suit, except upon the ground 
of fraud as an extrinsic collateial fact vitiating the 
proceedings in which the decree was obtained. It is 
not sufficient to allege that the ex parte decree was 
obtained upon a false claim, [p. 318, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, M( zofferpore. 

Messrs. Saiyid Fakhruddin, K. B., and 
Jadubane Sahny, for tbe Appellant. 

Mr. Nirtu Lorain Singh, for the Respond¬ 
ent. 

JUDGMENT.- This appeal arises out of 
a suit brought by the plaintiff-respondent 
for a declaration that the deoree obtained 
by tbe defendant-appellant on the 27th 
August 1915 in Suit No. 6*2 of 1914 is fraudu¬ 
lent and based on falee claim, and is illegal 
and inoperative as against tbe plaintiff- 
respondent 

In that suit, the present plaintiff entered 
appearance and filed a written statement, 
but later on he made default and the suit 
was deoreed ex parte. He then applied 
under Order IX, rule 13, to set aside the 
ex parte deoree on the allegation that he 
failed to appear on the-date of the hearing 
of tbe said title suit on aoocunt of illness 
atd flood. His allegation, or in other words 
his explanation for his failure to appear on 
tie date fixed for the hearing of the oase, 
was found to be false by the trial Court 
atd the finding was upheld in appeal (vide 
Exhibit A). 

The present suit was instituted on the 
2td of February 1917, repeating in para- 
graphs 7 and 8 of the plaint the alle- 
gatiors made in the application to have 
tbe ex parte decree set aside. No further 
allegation was made in the plaint charging 
the plaintiff in that suit (defendant appel¬ 
lant in tie preeeDt suit) with having pro¬ 
cured Ike decree by means of BDy fraud 
praotited either upon the Court or upon the 
plaintiff. No doubt in paragraph 10 it is 
vaguely elated that the ex parte decree 
was “entirely fraudulent and illegal.” The 
particulars of the alleged fraud have not 
been £it forth in the plaint. The claim of 


INDIAN OASES. 


[1920 ; 


318 1 


JANEJ KDER V. MAUABIR SINGH. 

the plaintiff in the (X parte deoree is nodonbt 
said to be false. 

The defendant resisted the plaintiff’s 
suit on various grounds, and npon the 
pleadings of the parties five issues were 
framed: — 

“(1) Whether the suit is maintainable as- 
framed?” 

“(2) Whether the suit is barred by limi¬ 
tation or principle of estoppel?” 

"(3) Whether the suit is barred by res 

judicata?” 

“(4) Whether the decree, dated 27th 
August 1915, in SuitjNc. 822 of 1915 is liable 
to be set aside on the ground as alleged in the 
plaint?” 

“(5) To what relief, if any, is the plaintiff 
entitled?” 

The suit was disposed of by the Mens 1 * 
on the preliminary points raised on Issues 
Nos. 1 and 3. He decided both these 
issues against the plaintiff and dismissed 
the suit. He held that on the allegations 
made in the plaint and the cause of action 
stated therein, the plaintiff’s 6uit for 
setting aside the ex parte deoree in question 
is not maintainable, and that the order of 
the Court in dismissing the application of 
the plaintiff-respondent under Order IX, 
rule 13, of the Code of Civil Procedure 
operates as 768 judicata as to the allega¬ 
tions made in the present case regarding 
the plaintiff’s failure to appear on the 
date of the hearing of Title Sait No. 822 
of 1914 on account of illness and flood. 

The learned Subordinate Judge on appeal 
agreed with the Munsif as to the decision 
upon the seoond point (Issue No. 3) in 
the suit. He also agreed with him in 
the view that if the alleged fraud tnn- 
sisted in adduoing false and perjured evidence, 
the plaintiff’s suit was not maintainable/ 
But the learned Subordinate Judge was of 
opinion that the plaintiff’s case in the plaint 
was that the suit in whioh the ex parte 
deoree was passed, was vitiated by fraud 
and henoe the question whether the ex 
parte deoree was fraudulent or not 
must be enquired into. Accordingly he 
passed an order remanding the case to 
the MunBif for the trial of Issue 
No. 4 and if that issue' was decided 
against the defendant, to decide Issue No. 2 
as well. 


The learned Subordinate Judge apparently - 
refers to the allegation in paragraph 10 of the ’ 
plaint already adverted to, wherein it is ' 
stated that the ex parte deoree is entirely • 
fraudulent and illegal This to my ' 

mind is not sufficient to maintain a suit 1 
based upon fraud. Order VI, rule 4, ’ 
clearly requires that a party relying upon > 
fraud must state the particulars of the 1 
fraud in his pleading. This is an aoknow- ; 
lodged rule of pleading. As observed ' 

by Lord S el borne in Wallingford • v. • 

Mutual Society (1), general allega- ’ 

tions, however strong they may be the * 
words in which they are stated, are in- ’ 
sufficient averments of whioh no Court ought • 
to take notice. According to Lord tSelborne ' 
such allegations must be entirely disie* •' 
girded. r 

As I read the plaint, the entire case of 
the plaintiff is based upon the allegation ; 
that the ex parte decree was obtained upon . 
a false claim. Whether the olaim was 
false or true, it was the jurisdiction of . 
the Court that passed the ex parte deoree . 
to deoide and the decree having become 
final, it oannot be re opened in another 
suit except upon the ground of fraud as . 
an extrinsic collateral fact vitiating the , 
proceedings in whioh the deoree was obtained. 
The present case, properly speaking, is not 
a suit based upon fraud. Nothing has been 
alleged in the plaint to show that the 
deoree was obtained by fraud praotised 
upon the Court or by preventing the plaintiff 
in the present suit from conduoting his 
oase properly by tricks or misrepresenta¬ 
tions whioh would • amount to fraud. 
The oase of Kasiatvar Goswami v. Amir- 
uddin (2) relied upon by the res¬ 
pondent does not apply to the faots of 
the present case. The finding of the 
Subordinate Judge in that oase, “that the 
defendant managed to get an ex parte 
deoree by placing a false oase before the 
Court,” was vague as to whether it meant 
that the deoree was obtained by fraud 
or only by fahe or perjured evidence. 
The oase was, therefore, remanded for re¬ 
cording a definite finding. The authorities 

(1) (1880) 5 App. Cm. 686 at p. 097| 60 L. J. Q. B. 

49; 43 L. T. 268; 29 W. B. 81.• 

(2) 47 Ind. Cm. 14j 23 0. W. N. 183* 
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on the subject have been fully dealt with 
by the two recent judgments of thie Court, 
Bam Norain Lall Shaw v. Tooki Sao 
(3) and Kripatindhu banigrahi v. 
Nandu -Charon Panigrahi (4). I. entirely 
agree w itb the reasonings and the oon- 
elusions in the said decisions, and the facts 
of the latter ease are similar to those of 
the preeent ease. 

The appeal must* therefore, be deereed 
and the order of remand made by the 
Subordinate Jndge is set aside and the 
suit of the plaintiff dismiesed with costs 
throughout. 

Appeal dismissed. 

(3) 58 Ind. Cas. 182; 1 P. L. T. 119; (1920) Pat. 
08; 2 U. P. L. E. (Pat.) 61; 5 P. L. J. 259. 

■ *4) 58 Iud Cas. 606; 1 P. L. T. 200. 


BOMBAY HIGH COURT. 

Firsi Civil Appeal No. 251 of 1917. 
January 13, 1920. 

Preterit: —Sir Norman Maoleod, Kt., Chief 
Justioe, and Mr. Justice Heaton. 
SH1YAJIRAO NaRAYACsRAO 
THORAT— Defesdakt—Appellant 

tenus 

HARI NARAYAN TAG ARB— Plaintiff — 

Respondent. 

Limitation Act (IX of lf08;, e. IQ—Bombay Court 
of Wards Act (I of 1906J, s 16 —Offer made by Collector 
■tender a. 1 6,. whether can be used as acknowledgment. 

Although an offer made by the Collector under 
eeotion ltt of the Bombay Court of Wards Act cannot 
be proved in a suit filed by the claimant if he does 
not accept the offer, yet the proviso to the section 
does not prevent tbe claimant from uBing the letter 
as an acknowledgment so as to start a fresh period 
of limitation under section 19 of the Limitation Act. 
[p. 320, col. 1.] 

: Appeal from the decision of the Additional 
First Class Subordinate Judge at Satara, in 

Suit No. 242 of 1916. „ „ „ 

Mr. Oogajes (with him Mr. S. S. Patkar , 

Government Pleader), for the Appellant.- 
* Mr. Dkurandhar (with him Mr. (7. B. Phan • 
jftUror), for the Respondents. 

.* > JUDGMENT. 

- Mwscidd, O. J.— The plaintiff sued to 
sDbfir in this suit the amounts due on three 


mortgage bonds passed by tbe defendant’s 
family. The defendant was a minor and 
a ward of tbe Collector under the Court 
of Wards Act (Bom. Act I of 1905). 
Three bonds had been passed (1) in 1886 
for Rs. 9,500 on a simple mortgage for 
ten years; (2) a bond in 1S87 for Rs. ■ 00 
and (3) a bond in 1891 for Rs. 3,200, 
which purported to be a mortgage with 
possession for two years. It is admitted 
that the mortgagee has not got possession. 
It is also clear that the bond of 1887 
for Rs. 500 is barred. The plaintiff had 
obtained decrees on the other two bonds 
in 1886 and 1891. The learned Subordi¬ 
nate Judge considered that Article 147 
applies, but in doing so he seems to have 
overlooked or misunderstood tbe decision 
of the Privy Council in the case of Yasudeva 
Mudaliar v. Srinivasa Pillai (l). It cannot 
be disputed that it is not l rticle 147 but 
Article 132 which applies. However, the 
Subordinate Judge has considered tbs ques¬ 
tion whether Exhibit 53, whioh was a letter 
written to the plaintiff by the Collector of 
Safara on the 24th May 1913, saved the 
bar of limitation as regards the bond of 
1886, and came to the conclusion that it 
did. It has been arguad before us that 
under the proviso to section 16 of tbe 
Bombay Court of Wards Aot that letter 
oould not be proved. Sections 13, 14, 15 
and 16 deal with the duties of the Collector 
when the Court of Wards assumes super¬ 
intendence of the property of any landholder 
under tbe Act. Under section 14 a notice 
was issued inviting claims, and it appears 
that the plaintiffs made an application 
through the Mamlatdar on tbe 13th May 
1913, and they also sent in a petition tb 
tbe Collector on the 23rd May in whioh 
are recited the three bonds I have referred 
to. On the 241 h May the Collector wrote 
to the plaintiff: “An application dated 
13th May 1913 was made through the 
Mamlatdar of Walwa, stating that proceedings 
were going on regarding the amount due 
from tbe minor Shivajirao Narayanrao and 
that its result was not known. On this, be 
is informed that according to the compromise 
arrived at regarding the whole of the 
amount due, we have deoided that Rs. 17,000 

(1) 80 M. 428; 9 Bptn. L. E. 1104; 4 A. L. J. 626; 11 
C. W. N. 1006; 6 C. L. J. 879, 2 M. L, T. 888, 17 M. L. 
J, 444, 84 I. A. 188 (F. 0.). 
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are to be paid and they are to be 
paid in the following manner: — Rs. 4,00 3 
are to be paid for the first instalment, and 
thereafter R-s. 2,000 each year, and R*. 1,000 
for the last instalment. So yon and Bilwant 
Narayan are to be present either personally 
or through Mnkhtyar in onr offioe and then 
the amount of the 1st instalment would be 
paid by me.” The word “oornpromise” 
seems to be wrongly used. What the 
Collector did was to ooDsider the olaim 
under section. 16. The letter amounted to 
an offer of a settlement of the olaim sent 
in by the petitioners. Scib-section (2) of 
eeotion 16 lays down what should be done 
by the olaimant. Sub-seotion (3) provides 
that nothing in the section shall be con¬ 
strued to bar the institution of a suit 
in a Civil Court for the reoovery of a olaim 
against a Government ward or his property 
whioh has been duly submitted to the 
Court of Wards. Then oomes a proviso: 

provided that no deoision of the Court 
of Wards under this seotion shall be 
proved in any such suit as against the 
defendant.” 

The plaintiffs oontend that although what 
amounted to an offer by the Colleotor under 
seotion 16 oannot be proved in a suit filed 
by the olaimant if be does not aooept the 
offer, yet the proviso does not prevent the 
olaimant from using the letter as an aoknow- 
ledgment so as to start a fresh period of 
limitation under seotion 19 of the Indian 
Limitation Aot. That appears to us to be 
the proper interpretation of the proviso 
read in oonjunotion with the previous 
seotions. It must be restrioted to meaning 
that if the olaimant hies a suit on bis 
olaim, the Colleotor’s offer oannot be proved 
as an admission: the olaimant must prove 
his oase de no-o, and the Colleotor is not 
bound by any offer whioh he may have 
made under seotion 16. But we do not 
think that the proviso bars the olaimant 
from using the offer as an acknowledgment 
that the debt exists. As it has not been 
distinotly provided that snoh a decision or 
proposal or offer by the Court of Wards 
shall not be nsed as an acknowledgment, 
we think it is open to the olaimant to 
make use of snoh a deoision merely for 
the purposes of an acknowledgment. Other 
wise it would work very great injustioe, 
&nd certainly in this oase woqld operate. 


as a very great hardship on the petitioners* 
But the acknowledgment will only save 
limitation with regard to the bond for 
Rs. 9,v00. It is admitted that nothing 
was paid on the bond for Rs. 3,200, and 
a suit on that bond was dearly barred: 
before the 24th May 1913. The plaintiffs- 
have obtained a deoree for the amount 
of th it bond and interest from, the Sub-, 
ordinate Judge on his finding that Artiole 
147 applies. We think, therefore, that the- 
deoree must be amended and that the; 
direction on the defendants to pay Rs. 6,490. 
with oosts by annual instalments must, 
be elruok out. The deoree will, therefore, 
stop at the figure '*9,500.” The respon- 
dents will be entitled to the oosts in 
proportion to the extent to whioh they have 
suooeeded. 

Hcaton, J.—I agree. The matter of import¬ 
ance and of some difficulty whioh has been 
argued at the hearing of this appeal, relates 
to the meaning of the proviso to seotion 16 of 
the Court of Wards Aot (Bom. Aot I of 
1905), There was a deoision, what is 
called a deoision in the seotioD, by the 
Collector, and that deoioion undoubtedly 
amounts to an acknowledgment of eertain 
mortgage debts. But it is said that in 
virtue of the proviso to the seotion the 
deoision oannot be proved against the 
defendant. Now I admit quite frankly 
that if you take the words of the proviso 
away from the rest of the - seotion, and- 
consider them by themselvep, they do un¬ 
doubtedly mean that the deoision is not 
to be proved against the defendant. If 
that is what the words say, it is argued 
we must presume that the words mean 
that. Of oourse it is to be presumed, 
that the words mean what they say, and. 
if they mean that, then it is further 
argned that this deoision oannot be proved 1 
against the defendant. It does not matter, 
for what purpose you wish to use it. 
But when you have a proviso of this 
kind, when you have something whioh is', 
a portion of a larger whole, then to die-, 
cover the purpose of its existenoe you have 
to look to that larger whole. The purpose) 
of the whole seotion is very clear. It .is 
to enable the Colleotor to have an absolutely', 
free hand in making compromises on 
behalf of a ward, with the w;ard’s creditor. 
In order that he may have an absolutely 
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free hand, and that he may not be fathered 
by tears of what may be said afterwards 
M to what he has done, it is provided 
that these offers, or decisions as they are 
e&lted, eannol be proved against the defend¬ 
ant in a suit subsequently brought. 
Clearly the meaning is that whatever the 
Uolleetor has asserted or admitted shall 
Hot be used as proof of any claim by 
the plaintiff in a suit against the defend 
ant; and that the plaintiff has to prove 
his claim fully by evidenos altogether 
outside anything that the Collector ia the 
•oarae of the discussion or negotiation may 
have written in his decision or offer, But if 
we go beyond this, if we say not only 
that the decision shall not be proved for 
the purpose of establishing the plaintiff’s 
elaim, bat also that it shall not be 
proved even for the purpose of showing 
that the Oolleotor acknowledged the claim, 
then I think we shonld be going right 
outside the intention and purpose of the 
eeetien as a whole. That is why I think 
this deaiaioQ a&n bd provad a 3 an aaka:)ar* 
ledgment, bs&iage I think not ooly does 
the section as a whole, having regard to 
its purpose and intention, not prohibit sash 
a- thing, bit all that it doss prohib'b is 
the use of the desision for the purpose of 
substantiating and establishing the plaintiff’s 
slaim.- I agree to the order propoiad. 

Deoree amended. 



LAHORE. HIGH COURT. 

Second Civil Appeal No. 2748 or 1916, 

June 21, 1920. 

Present: —dir. Justice S )otb-Smith 
and Mr. Justice Abdul Raoof. 
MUHAMMAD ISMAIL — Defendant— 

Appellant 
versus 

SHAM3-UDDIN —Plaintiff, 
FAKtlft UD DIN— Defendant — 
Respondents. 

Panjab Pre-emption Act {I of I913>, s. 3 (l)— 
tcdrakhti rights of lessee, whither agricu.ltu.rjl lanl 
property, meaning ‘of—Qzmral Climes 

Act (kvf.lSrf), 


r 

t - 



Thei term imunvmblo property” as defined i t , 

the G-oneral Clauses Act does not iualude mere 

temporary rights of a tenant-afc-will to reap the 

produce to which he is entitled as a teuaut. fp 322 
col. 2.J r ' 1 

The sardrakhti rights of a lessee do not constitute 
him owner of a share in the profits of the lioldin- 
and a sale of such rights is not a sale of agricuU 
tural land within the meaning of the Punjab Pre¬ 
emption Act [p. 322, col. 1.] 

Second civil appeal from the decree of the 
Additional District Judge, Delhi, dated the 
lith June 1916, modifying that of the Senior 

Subordinate JudgP, Delhi, dated the I5th 
April 1916. 

Mr. Santznam, for the Appellant. 

Lala Moti Sagar, R. S, for the Respond- 
enta. 

JUDGMENT, 

Scott Smith, J.—Iq the suit oat of which 
the present appeal arises the plaintiff, 
respondent claimed pre-emption of oertain 
S irdrakhti rights in two gardens and other 
land sold by Pakhr nd-din to Mohammad 
Ismail, defendant appellant, by a registered 
deed of sale on the 23rd November 1914. ' 
The Coarts bolow have decreed the olaim in 
regard to a part of the subject of the 
sale, holding that there was a sale either 
of agricultural land or village immoveable ‘ 
property within the meaning of the Punjab 
Pre emption Act. The defendant vendee 
has filed a second appeal in this Court, 
and it ia urged on his behalf that the 
property sold is neither agricultural land 
nor village immoveable property withio 
the meaning of section 3 of the Pre¬ 
emption Act of 1913. In order to see 
what has really been sold it is necessary 
to examine the deed of lease under which 
the vendor held possession of the gardens 
and the deed of sale executed by him 
in favour of the appellant. The deed of 
lease show a that the land was leased 
louts lagane sirdrakhti , in other words, 
for the planting of a grove of tre?s or 
plantation, which is the meaning given 
to the word Sardrakhti” in Fallon’s 

Dictionary. The lease was for seven years 
and after the expiry of that period the 
lessor was to receive £th of the produce, 
flowers, fruits, eto , of the land over which 
trees were planted. Another condition of- 
the lease was that if the lessor wanted 
to evict the lessee after the expiry of 1 
seven years, he would pay the latter the 
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valuo c£ bis fardrakhti according to tbe 
market rate to be ataeeeed by arbitrators 
agreed to by tbe parties. This shows that 
the lessee was to improve the land by 
planting trees, and when he was dispossessed 
therefrom by the lessor he was to receive 
the value of his improvements, in other 
words, tbe value of the trees planted by 
him. As I understand this term, the 
lessee did not become the owner of the 
trees, but was to be entitled to receive 
their value upon dispossession. Now turn¬ 
ing to the deed of sale, I find that all 
that was sold was the vendor’s sardrahhti 
and by tbe term as used here, I under¬ 
stand the right owned by the lessee in 
the trees and not the aatual trees them¬ 
selves. 

I now proceed to see whether the subject 
of the sale was agricultural land or village 
immoveable property within tbe meaning 
of the definition given in tbe Act. Accord¬ 
ing to the Act agricultural land shall 
mean land as defit-ed in the PoDjab 
Alienation of Land Act, 1900, but Bhall 
not inolude the rights of a mortgagee. Tbe 
definition of land in tbe Punjab Alienation 
of Land Act embraces six sub beads; and 
the only one whiob, in my opinion, can 
possibly be applied is as “a share in the 
profits of an estate or holding”. Can it 
be said that the tardrakhti rights sold are 
*‘a share in the profits of an estate or 
holding?” What has been sold is the 
lessee's rights in tbe trees and their 
produce. Now, the lessee’s rights are only 
temporary ones and though, as long as 
he is in possession as 6uoh lessee, he is 
entitled to keep the produoe after deduct¬ 
ing tbe landlord’s share, I do not think 
it oan be said that these temporary rights 
constitute him owner of a share in the 
profits of the holding. I think the defini¬ 
tion is intended to apply only to the pro¬ 
prietor who owns a permanent share in 
the profits, and not to a mere tenant at- 
will who is entitled to reap the produoe 
as tbe fruits of his labours. I am, there¬ 
fore, of opinion that what was sold was 
not agricultural land. 

Tbe next question is whether it is 
village immoveable property. There is no 
definition of immoveable property in the 
Pre emption Aot and, therefore, 1 think we 
xnuat apply the definition given in the 


General Clauses Aot which is as follows: 

“ ‘immoveable property’ shall inolude land, 
benefits to arise out of land, and things 
attached to the earth, or permanently 
fastened to anything attached to the earth. 

In accordance with this definition, trees 
wbioh are attached to the earth are immove¬ 
able property, but as I have already 
pointed ont, the lessee is not the owner 
of the trees, and I do not think that it 
oan be said that he has sold them. He 
has merely sold his rights in the trees 
and that to reoover compensation for them 
when he is dispossessed from the leased 
property. Has he sold benefits to arise 
out of land? In the Commentary on the 
Indian Transfer of Property Aot by 
Shephard and Brown, 7th Edition, at page 
14 tbe learned authors say: The benefits 
to arise not of land which are included in 
the term ‘immoveable property* cover snob 
incorporeal rights as a hat % a right to 
a fishery, a right of ferry, a right to 
market dues on a given piece of land, or , 
a right to the assessment payable on . 
a sub tenure.” These appear to me to be 
all permanent rights arising out of laud, 
and there is no mention of any temporary 
right such as a tenant-at will enjoys m 
the produoe of the land dnring his tenancy. 
At page 15 the authors say: Grasp, it is 
apprehended, in the same way means.the 
present or growing herbage and a right 
to depasture or. to out grass for an 
indefinite time would be regarded as a 
right in immoveable property.’ I do not 
think the Legislature ever intended that 
the teim “immoveable property should 
include mere temporary rights of a tenant- 
at will to reap the produoe to wbioh he m 

entitled ae a tenant. There '8 do 
that I am aware of whioh holds that the 
rights of a temporary lessee ^ to produce 
are benefits to arise out of land and, there- 
fore, immoveable property. I,-therefore, am 
cf opinion that Ae subject of the sale i» 
neither agricultural land nor village 
able property within the meaning of the 

defi I D ruld accordingly acoepfc the appeal and 
diemies the plaintiff's suit with.costs in all 

Ccurti. t • C7 • ■ 

Abdul Riccr, J.-I entirely agree in the 

Older propoeed by my learned brdtber audit 

is not neeeeeary for me tp ernte » eepaeat. 
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judgment. I may, however, add a few remarks. 
It is not oontended that a claim for pre emp- 
tion in respect of the Sardrakhti lease would be 
maintainable. Can then the assignment of 
the right of the lessee give rise to a right 
of pre emption? I am clearly of opinion 
that it cannot. Under the lease a limited 
right was created in favour of the lessee 
* entitling him to plant trees and improve 
the land and enjoy its produce, so long 
as he was not evioted under the terms of 
the lease. It is not pretended that a suit 
' to pre empt the right to occupy the land 
temporarily could be maintained, but it is 
oontended that the right to enjoy the pro¬ 
duce of the trees standing on the land 
.oan be acquired by pre emption. The lessee, 
however, oould have no higher rights in 
the trees than he had in the land. The 
■ assignment of his right in the tree®, there- 
fore, cannot give a right, of pre emption. 
It would be absurd to say that though 
the creation of a mortgage or a lease 
oould not give rise to a right of pre- 
emption under the Pre emptioD Act yet the 
assignment of those rights oould give a 
right to pre-empt. Under the lease in ques¬ 
tion and according to general principles 
, the lessee was not the owner of the trees, 
His rights qua the land and the trees were 
exactly the same, namely, of a temporary 
nature. 

It has, however, been oontended that the 
trees standing on the land came under the 
description of “things attached to the'land” 
within the meaning of the General Clauses 
Act and as such were immoveable property 
and liable to pre emption, but the trees in 
this case oannot be said to be attaohed to the 
proprietary land. .They are attaohed to the 
special tenure oreated in favoar of the lessee. 

It is admitted that aooording to the terms 
of the lease the right of the lessee to the 
possession of the trees shall oome to an end 
with the determination of his right to ocoupy 
the land. 

For the reasons set forth in the judgment 
of my learned brother and for the addi. 
tional reasons given above I would also 
aeoept the appeal and dismiss the plaintiff’s 
snit. 

9 

Appeal accepted, 


BOMBAY HIGH COURT. 

Second Civil Appeil No. 160 op 1918, 
January 13, 1920. 

Pmenfc—Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justioe Heaton. 

RAMOHANDRA RAGHUNATH 
SHIRGAONKAR— Pluntiep — 

Appellant 

versus 

VISHNU BALAJI HINDALEKAR_ 

Defendant—Respondent. 

ln»rtl° rd i ^ tc l a . nt ~ House b “dt by tenant on 

!rLt J2T?o7 Eiectmcat - Compensatim ’ 

The ordinary rule is that a tenant must give U p 

vacant possess,on of the land demised at the end of 

h^nTT' f . - he OD the Jand of the tenancy 

he builds at his own risk, aud at the end of the term 

he can take away his building. If he leaves it there 

it becomes the landlord’s property, [p. 324, col. I.] * 

, ‘°' vcver > a te , nanfc "*o had been in posses- 
sion of land for a very large number of years built 
a costly and substantial house on the land of the 
tenancy with the knowledge of the landlord: • 
wiiS that the landlord could not eject the tenant 

ho?r&co h n.f rapeo “ tion in respeot <* a» 

Appeal from the dsoision of the Assistant 
Jadfre at R.toag.ri, in Appeal No. 205 of 
191 0 reversing the deeree passed by the 
Joint Subordinate Judge at Malvan in 
Civil Suit No. 253 of 1914. ’ 

* 3 a B ' ?« khale > for Mr - Af- Scmarth, 
for the Appellant. 9 

Mr. A O. Dual, for Respondent No. 1, 

JUDGMENT. 

Macleod, C. J.—The plaintiff sued for 
possession of the plaint property and that 
it might be restored to him by removing 
the defendant s building. The trial Court 
ordered the plaintiff to get possession on 
paying Rs. 2,000 to the defendant. The 
Appellate Judge reversed the decree of the 
lower Court and directed that the defend¬ 
ant should retain possession of the I*nd 
covered by the bnilding. The tenant has 
bsen in possession of the land for a 
considerable number of years, bnt it i. 
admitted that he i. not a permanent tenant 
under the documents whioh exist, norean 
he claim to be a permanent tenant under 
eeo .on 8 of the Land Revenue Code. 
But the learned Appellate Judge eonsider. 
that besause he has been allowed without 
objection to bu.ld on a portion of the 
and, therefore, what were agri.ulferal 
leases for a year had beeome build™. 
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leapep, I am afraid I cannot follow that 
argument. The ordinary rule is that a 
tenant must give up vaoant possession at 
the end of bis term. If he builds he 
builds at his own risk. and at the end 
of the term he oan take away his building. 
If he leaves it there, it beoomes the land- 
lord’s property. 

Then it seems that the learned Appellate 
Judye has oome to the conclusion that 
there was a sort of an estoppel which 
created a permanent tenanoy as regards 
the portion of the land built upon. But 
that would be to ignore the real nature 
of an estoppel which prevents a party 
telling the truth, but it could not possibly 
create a permarent teranoy. All that 
we oan say is that there is certainly an 
equity in this particular case on its own 
faots in favour of the plaintiff being bound 
to compensate the defendant if he gives 
notice. The defendant has leen in 
possession. He also paid rent for this 
land for a very large number of years 
and has built to the knowledge of the 
plaintiff, as is admitted, one of the 
finest houses in Malvan, and we must 
say thir, that very probably tbe defendant 
thought be would not be disturbed. But 
now tbe land has gone up in value, and 
tbe plaintiff evidently is not content with 
receiving tbe very small rent received by 
him on tbe terms on which he let it to 
the defendant, with the result that he baa 
given notice. He gets a fine house under 
the decree of the trial Court, which pro¬ 
bably is worth much more than Rs. 2,0^0 
having regard to the increased prioes. If 
we order the defendant to remove the 
house, it wcnld probably be worth nothing 
as the materials would not fetch much 
when broken up. I think we ought to 
rely upon the discretion of the trial Court 
and hold that this was a case in whioh 
iu equity the plaintiff ought to com¬ 
pensate the defendant for retaining his 
bpilding. We allow tbe appeal and restore 
the decree of the trial Court. The plaint¬ 
iff will get his costs throughout from 
the 1st defendant. The oross objections 
are dismissed with oosts. 

Heatof, J. —I agree to the decision pro¬ 
posed. Tbe mistake made by the lower 
Appellate Court, I think was that it 
pferred something preoise when it was 


logically impossible to infer anything but 
what was vague. No doubt it is quite 
logical to say that there must have been 
some sort of understanding between the 
landlord and the tenant, for the latter 
never would have put up suoh a costly 
building as he did, if be held only the 
position of an annual tenant. But when 
we oome to the question what was it that 
was understood between tbe landlord and 
tenant, we find everything is vague. There 
is nothing in writing about it. No one 
deposes to it. It is all left to be inferred 
from general circumstances. It seems to 
me that you cannot, in a case like this, 
from general oironmslances infer that which 
requires to be proved by definite evidenoe, 
such as for instance that there was. ft 
building lease, or that there was a specific 
understanding the terms of whioh oan be 
stated. I think, therefore, that all that 
we oan do is to say that although there 
is no speoifio agreement proved of tbe 
Dalnre inferred by the lower Appellate 
Court, yet the circumstances do show that 
it wculd be very unjust to evict 
the defendant without awarding him com¬ 
pensation. Therefore, I think tbe order 
proposed by my Lord the Chief Justice is 

the correct order to make in this oase. 

Appeal allowfd. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1097 op 1917. 

June 16, 1920. 

rresent: —Mr. Justice Sulaiman and 
Mr. Justice Qokul Prasad. 

RAM SARUP AND 0TEER8— DEFENDANTS— 

Appellants 

versus 

BAIJ N AT H — Pliintiff — R espondint. 

Contribution—Suit by several plaintiffs - Suit dis- 
missedin default with costs—Costs-realised from one 
plaintiff—Suit against co-plaintiffs for contribution, 
whether maintainable . 

"Where a bona fide snifc is brought by several per¬ 
sons to substantiate a right which they honestly 
believe exists in them against the defendant ana 
the suit is dismissed for default with costs, and the 
costs are recovered from one of the plaintiffs, a suit 
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by him for contribution against the other plaintiffs 
is maintainable, [p. «25, ool. 2.] 

The rule regulating the enforcement of contri¬ 
bution aa between oo-defendants does not of necessity 
apply to the oaso of co-plaintiffs, [p. 32R, col. l.l 

Appeal from a deoree of the Distriot 
Judge, Agra, modifying that of the Muneif. 

Dr. Surendra Nath $ev, for the Appellants. 

Mr. Narain Prasad Asthana, for the Respond¬ 
ents. 

JUDGMENT.—The oiroumstanoes uoder 

whioh this appeal has arisen are 
briefly as follows: —The parties to the 
present euit put in an objeotion to the attaoh- 
ment of oertain property attaohed in exeou- 
tion of a deoree of one Ganga Sahai. The 
objeotion was disallowed and thereupon some 
of the parties to this euit and the predeoeseor- 
in title of others appointed two persons as 
speoial attorneys in order to institute a suit 
in the Bombay High Court against the 
aforesaid Ganga Sahai for a deolaration that 
the property was not liable to attaohment 
and sale in execution of the deoree whioh 
Ganga Sahai had obtained against a third 
person. After oertain evidenoe bad been 
taken, this suit was dismissed for default 
of proseoation and the deoree-holder defend¬ 
ant, Ganga Sihai, was awarded his oo3ts 
against the parties to the present suit. He 
realised those ousts from the plaintiff and the 
present suit, out of whioh this appeal has 
arisen, has bean brought by the pla ntiff for 
contribution against his oo judgment debtors. 

The pleas taken in defenoe were many. 
The defendants totally denied all knowledge 
of the Bombay suit and contended farther 
that the plaintiff was wholly responsible for 
that litigation and that they were not liable 
to contribute. They further denied the 
plaintiff’s right to olaim a one third share out 
of the oosts. 

The Court of first instance decreed the 
claim. The defendants went up in appeal 
and the learned Distriot Jadge has upheld 
the deoree of the first Court, so far as the 
amount claimed for contribution was concern¬ 
ed, but has modified it in regird to a oertain 
item payable on account of the stamp duty 
and penalty oharged on one of the documents 
produced by tbe plaintiff in support of his 
olaim. The defendants oome here ia seoond 
appeal. 

The first point taken is that tbe parties 
to tbe focmar suit bain* j >int to't fsassn who 
kQ 9 ?y Qr ought to have koowa that thoy 
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were doing an illegal or wrongful aot, no 
suit for contribution was legally maintain¬ 
able. The seoond point is that the Courts 
below have erred in decreeing against the 
appellants any share of the additional stamp 
duty and penalty whioh the respondents paid 
in order to have a oertain document admitted 
in evidenoe in furtherance of their own 
oase. The way in which the argument on 
the first point has been pressed by Dr. Sen 
is that there is no right of contribution, 
bsoause there was no speoial equity in favour 
of the plaintiffs whioh would entitle them to 
contribution. Second, that the claim brought 
in the Bombay Court was an unlawful claim, 
whioh was dismissed for default whioh was 
totally due to the plaintiff’s fault, and, there¬ 
fore, there was no equity in favour of the 
plaintiff. It will thus appear that the case 
as put forward in argument is slightly differ¬ 
ent from the one put forward in the 
grounds of appeal. It is quite clear that 
the present oase is not that of joint tort - 
feasors. On the other hand, it seems to be 
a suit for contribution arising out of a 
deoree for costs passed in a suit whioh the 
plaintiff and the defendants brought in the 
Bombay Court in exercise of a supposed 
bona fide right which they claimed in certain 
property, The property was money payable 
to one Paras Ram, who was a contractor in 
the Great Indian Peninsula Railway. He 
had assigned to the parties his right to 
reoover oertain money payable to him by the 
Company on account of contracts which he 
had undertaken to perform. The assignment 
was not recognised by the Great Indian 
Peninsula Railway, but nonetheless they 
recognised the then plaintiff’s olaim to this 
extent that before paying out the money to 
Paras Ram, their contractor, they used to 
give previous notice to the then plaintiffs of 
their intention to do so. The money whioh 
stood as payable to Paras Ram was attaohed 
by one of his creditors, namely, Ganga 
Sahai aforesaid, and after the failure of the 
objection of the parties to the present litiga¬ 
tion in the execution department, they insti¬ 
tuted the suit io the Bombay Court for a 
declaration of their right. That was a 
bona tide suit brought to substantiate a right 
whioh they honsstly believed existed in them 
as against Paras Rim, so that the rqle 
regarding joint tort feasor J should qot apply 
to the present oase, f 
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CJpmirg, however, to the general question 
whether a suit for contribution between joint 
judgment debtors would lie or not, it would 
depend mere or less on the facts of the parti- 
onlarease. Prima facie tbefsot of a joint deoree 
having been paid off by one of the judgment- 
debtors, would be some evidence that be bad 
a right of contribution, but the defendant 
can always show that be, as between himself 
and the plaintiff, was not at all liable for 
the claim or was ‘not liable equally to the 
plaintiff or that both being joint tort feasors, 
no contribution on public grounds should 
be enforced as between them, or for other 
reaeons the suit could net be maintained. 
The oaies which have been cited to ns in 
support of the contention that no Buit for 
contribution would lie at all, unless there 
was some special equity in favour of the 
plaintiff, are Mulla Singh v, Jagannaih Singh 

(I), St/put Singh v. Imrit Tetcaii (2), Deatsly v, 
Middleueek (3). It has to be borne in miod 
that in all these oases the contribution 
was sought 8s between the defendants in 
the former shit, and no case has been oited 
to us in whioh there had been a suit for 
contribution as between plaintiffs, and which 
had been negatived on the same grounds. 
Obviously there wtuld be a difference bet¬ 
ween a case of co-defendants and that of 
00 plaintiffs. The defendants need not 61e a 
common defence. The. plaintiffs, however, 
when they bring a suit, must sue on a 
common ground. Therefore, it does not follow 
of necessity that the rule whioh would 
regulate the enforcement of contribution as 
between co-defendants should be applied to 
the oase of oo-plaintiffs also. The case of 
Mulla Singh?. Jagannath Singh (1) is an 
example of a oase in which the defence of 
the defendants was not the same. That oase, 
therefore, would not be a guide for the deci¬ 
sion of the present oase. The oase in Suput 
Singh v. Amrit Tewari (2), however, need be 
mentioned only in so far that it reoognises 
the principle that where persons have acted 
under a bena fide claim of right, and had 
reason lo suppose that they bad a right 
to what they did, then they may have a 
right of contribution. In the present oase, 

(1) 6 Ind. Caa. G84, 7 A. L. J. 720, 82 A. 686. 

(2) 6 C. 7i0; 6 C. L. R. t>i*j 2 Ind. Deo. (n. s.) 1066. 

(3) (1881) 18 Ch D 236, 60 L- J. Ch. 777} 46 L. T. 
404} 80 W. R 46. 


as would appear from the facts < whioh W0. 
have stated above, the then plaintiffs were 
acting in the belief that they had a bona 
fide right to oontest the attachment. It^W 
further clear that they were all aotjng 
in concert for the benefit of all and that 
they were acting together through one 
set of attorneys. Each and every one 
of them had ore and the same objeot 
and were acting io furtherance of it, aod 
there was a mutuality of interest as amoDgst 
themselves. The defendants, whose main 
defence was based on the allegation that 
they knew nothing of this Bombay litiga¬ 
tion, have failed to substantiate their allega¬ 
tions, and it cannot be denied that they 
took as much part in it as the plaintiff 
did. Their defence has failed altogether. 
They tried to prove one of the exceptions 
mentioned in the oase of Siva Panda v. 
Jujusti Panda (4) and failed. Having regard 
to this we cannot but agree in holding 
that the present suit for contribution 
lies. 

As regards the second point, under the- - 
stamp law all the executants were liable to, 
pay the deficiency in stamp and the penalty,, 
and having regard to the attitude taken np, 
by the defendants in denying all the. 
transactions regarding the Bombay suit, we,- 
do not think that the lower Appellate Oourt. 
was wrong in making them liable for the, 
proportionate amount of that sum. We think 
there is no force in this appeal and we, there-' 
fore, dismiss it with oosts. < 

Appeal dismissed. 

(4) 26 M. 699; 12 M. L. J. 13. , 


BOMBAY HIGH OOURT. 

Second Civil Appeal No. 1120 ot 1918. 
January 15, 1920. 

Present :—Sir Norman Masleod, Kt., 

Chief Justice, and Mr. Justice Heaton. 
TAYABALI ABDULLABHAI 
YOHRA— PlaiktiIF—Appellant ' 

t ersus 

The DOHAD MUNICIPALITY— 

Dkpe.‘Da*t—Respondent. 

Limitation Act (IX of 19 OBJ, 9 . 28, Sch. I, Art, 146 A 
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—Bombay District Municipal ' Act ( III of 1901), s. 122 
— Fararuiah standing on public street for over thirty 
yean — Municipality, whether entitled to remove veran¬ 
dah. 

Wkere a verandah has been standing on a part of 
a publio Btreot for ovor thirty years, the site 
beoomes the property of the person to whom the 
t >erandah belongs by the operation of section 28 and 
Article 146A of the First Sohedule to the Limitation 
Aot. In auoh a case the Municipality have no 
power to issue a notice under section 12 2 of the 
Bombay Distriot Munioipal Aot for removal of the 
verandah. 

Second appeal from the decision of tbe 
First Class Subordinate Judge, A. P., at 
Ahmedabad, in Appeal No. 33*5 of 1917, 
reversing that of the Subordinate Judge at 
Dobad, in Civil Suit No. 97 of 1916. 

Mr. Q. N. Th-jkor , for tbe Appellant. 

Mr. Af, N . Metha , for the Respondent. 

JUDGMENT. 

MiCLEOD, C. J.—This was a suit by the 
plaintiff for a declaration that the property 
mentioned in the plaint belonged to him, 
and for a permanent injunotion restraining 
the defendant Municipality from removing 
the plaint verandah. The plaintiffs got a 
decree in the trial Court which was reversed 
on appeal, the learned Appellate Judge being 
of opinion that the case was governed by 
the decision in Dakore Teton Municipality v. 
Anupram (1), We do not think that the 
decision of that case applies to the facts 
of this case, nor do we think that, however 
long a private person may have been in 
possession of a portion of a publio street 
or road, the Municipality have still powers 
under section 1*22 of the Bombay D.strict 
Munioipal Aot to direct him to give up 
possession, or to force him to gave up pos* 
session, of such part of the public street or 
road, in this case it has been proved 
as a fact, and it has been aooepted as a fact 
in both Courts, that the verandah has been 
on the present site for more than thirty 
years. Assuming that it was originally 
built on a part of a public street or road, 
the Manioipality is now barred from bring¬ 
ing a. suit for recovering possession by 
virtue of Article 146A of the Indian 
Limitation Act and the result must foil >w 
under section« 28 that the plaintiff has 
acquired a title to the land on which the 
verandah is built by over thirty years’ 
possession. It is, therefore, no longer a 
(l) 21 lad. Ca«. 313; 16 Bom. L. R. 833;. 38 B,, Ik 


part of the publio street or road, and the 
Municipality have no jurisdiction over it 
beoanse section 122 only refers to encroach¬ 
ments or obstructions in a publio stree f , or 
obstructions or encroachments of the like 
nature in any open space not being private 
property. Once I find that this verandah 
is built on land whioh has oeased to 
he part of a public street or road and has 
become private property, it follows that 
the Municipality oannot issue a notice 
against the owierto remove it. The notice 
in this case, whioh is dated the 22nd 
Deoember 1915, directs the appellant to 
remove the encroaobmsnt, but it does not 
mention the seotion under waioh the notice 
is giveD. I can only assume that it was 
issued under seotion 122. In my opinion 
the Municipal.ty by their laches had lost 
all rights to tbe land covered by this 
ver indab, and, therefore, they had no longer 
any power to issue notice under section 122 
for the removal of the verandah. I think, 
therefore, the appeal aniseeds and the 
decree of the trial Court must bs restored 
with oosts of the appeal here and in the lower 
Appellate Court. 

Heaton, J.— I conour. 

Appeal allowed. . 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 2 of 1919, 

April 27, 1920. 

Preient :—Sir Asutosh Mookerjee, Kt,, 
Aoting Chief Justice, Jastioe Sir Earnest 
Fletcher, K/r., and Mr. .Justioe Richard-on. 

PRO MOTH A NATH PAL CHOvVDHURr 

—Plaintiff —Appellant 

versus 

SOURAY DASI OHOWDHURANI 

AND ANOTHER—DEFENDANTS-RESPONDENTS. 

Civil Procedure Cyde (Act V of 1908^, a, 66— 
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Civil Procedure Code (Act XIV of 1882,), s. 317— 
Execution sale--Purchaser under old Code, suit by, 
against transferee of certified purchaser, maintain- 
ability of — Sale-certificate, value of—Interpretation of 
Statutes;—Retrospective operation, ivhcn not to be per. 
mitted—Vested rights, whether affected. 

Under section 66 of the Civil Procedure Code of 
1906 the title of the real purchaser of a property at 
a sale in execution of a decree cannot he enforced 
ngainst the certified purchaser as also against per¬ 
sons who claim a. title derived from the certified 
purchaser. Under section 317 of the Civil Procedure 
Code of 1*82, however, the real purchaser had a title 
enforceable against the whole world except the 
certified purchaser [p. 330, cols. 1 & 2.] 

The wider restriction embodied by the Legislature 
in section 66 of the Code of 1908 cannot be applied 
to eases where the title of the real purchaser 
accrued nndor the Code of 1882 and was, at the 
time of its inception, subject only to the restriction 
contained in section 317 of that Code. Therefore, if 
the title of an exeention-purchaser was perfected 
when section 317 of the Code of 1882 was in force, 
the real purchaser, notwithstanding the passing of 
the new Code of 1906, is entitled to maintain a suit 
against a. transferee of the certified purchaser for 
a declaration that as the certified purchaser was not 
the real purchaser, his transferee has not acquired 
any titlo under his conveyance, [p. 330, col. 2.] 

Every Statute which takes away or impairs a 
vested right acquired under existing laws or creates 
a now obligation or imposes a now doty or attaches 
anew disability, in respect of transactions or con¬ 
siderations already passed, must not bo doomed 
retrospective in its operation The rule that 
enactments in a Statute are generally to be construed 
to be prospective and intended to regulate the 
future conduct of persons, is deeply founded in good 
sonse and strict justice, and in the absence of clear 
words to that effect, a Statute will not bo construed 
so as to take away a vested right of action acquired 
before it was passed, [p. 330, col. 2.] 

Munjhoori Bibi v. Akel Mahmud, 19 Ind. Cas. 793; 
17 C.L J. 316 at p. 345; 17 C. W. N. 889; Budhu 
Kumar v. Hafiz Hussain, 20 Ind. Cas. 821; 18 C. L. J. 
274; Oopeshicar Pal v. Jiban Chandra, 24 Ind. Cas, 
37; 41 C. 1125; 19 C. L. J. 649; IS 0. W. N. 804, 
followed. 

A sale certificate is merely evidence of title, it 
does not create titlo. [p. 329, col. 2.] 

Appeal against tbe deoree of Mr. Jastioe 
Teunon and Mr. Jnstioe Greaves, dated the 
4th of February 1919 and reported as 50 Ind. 
Cas. 335, in Appeal from Appellate Deoree 
No. 2284 of 1916. 

FACTS appear from the judgment. 

Baba 8amatul Ohandra Dutt (with him 
Baba Manmatha Nath Pal) t for tbe Appellant. 
—Tbe plaintiff is tbe appellant. The appeal 
arises ont of a suit for declaration of 
plaintiff’s title by virtae of purchase at an 
execution sale held in 1903. The eale was 

confirmed in July 1906 and tbe eale eerti* 


fieate was taken out in 1909. Tbe plaint* 
iff’s case is that be purchased tbe property in 
dispute in the name of bis eod, defendant No. 1, 
whore name appeared as the reoorded pur¬ 
chaser. Pubeequenly defendant contracted 
to sell tbe property to defendant No. 2 
and a suit fer ppeoifio performance thereof 
was decreed. In that suit tbe plaintiff not 
being a party, tbe present suit is brought. 
Tbe question for decision is whether seotion 
€6 of the tbe Code of Civil Procedure, 1908, 
is a bar to tbe suit. The suit was dismissed 
by the lower Court. On appeal to this Court 
there was a difference of opinion between 
Mr. Justice Teunon and Mr. Jnstioe Greaves. 
Teunon, J., held that seotion 66 of the Civil 
Procedure Code, 1908, would not bar tbe 
present suit. Hence tbe present appeal. 
My point is tbat tbe sale having taken pleae 
in 1903 and confirmed in 1906, seotion 66 of 
the Code cf 1108 dees not apply. Tbe old 
Code of lt82 was then in force and the 
oase would be governed by sections 316 and 
317 cf tbe old Code. Reads Eeotions 316 
and 317 of tbe Code of 1882. The proviso 
of section 317 should be strictly construed. 
Refers to Duhhada Suvdari Dati v. Srirr.onto 
Jcardar (l). I submit tbe mere fact of the 
taking out of tbe sale certificate in 1909 
wcnld not place tbe purchaser nnder tbe 
wider restrictions of seotion €6 of tbe new 
Code of Civil Procedure of 1908, wbioh was 
in force in 1909. Tbe plaintiff’s title accrued 
when tbe sale was oonfirmed in 1906. There 
is further nothing to show that the provisions 
of section 66 were retrospective in effect. In 
tbe abseDoe of clear provision to tbat effect, 
a Statute oannot and ought not to be held to 
be retrospective in its effect. Refers to Tiru» 
malaisami Natdu v. Subramaniam Ohettiar 
(2), Budhu Kumar v, HaHt Hussain (3), 
Qopeshuar Pal v.’ ■ Jiban Ohandra (4). 
Under tbe circumstances I would submit 
tbat the judgment of Teunon, J., takes the 
oorrect view of the law and ought, to be 
upheld. 

Babu Mohendranath Ray (with him Baba 
Rupendranath Mitter ), for the Respondent:— 

I 

(1) 26 O. 960; 8 O. W. N. 667; 18j|Ind.|Deo/(H. s.) 
1208. 

(2) 46 Ind. Cas. 108; 40 M. 1009.. 

(3) 20 Ind. Cas. 82lj 18 O. L. J. 274, 

(4) 24 Ind. Oa$..37, 41 Q. llgfilllO.O.IL, J. 649; W 
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There is one matter whioh I should like to 
plaoe before your Lordships first. The appel¬ 
lant died and he was substituted by some 
one. An issue was raised as to the com- 
petecey of the original plaintiff to bring the 
suit 'whioh has been dismissed. Since then 
the plaintiff has died and he has been sub¬ 
stituted by his next shebait. Evidence was 
taken on the point but the suit was dismissed 
by the first Court on the merits. The lower 
Appellate Court and the Division Bench 
of this Court having disagreed, the suit was 
dismissed. 

I will now turn to the other point raided 
by the other side. Reads section 317 of the 
Civil Procedure Code of 1882 and seotion 
66 of the Code of 1908. According to the 
rulings a certified purchaser did not include an 
assignee of the purchaser under seotion 317 
of the old Code. Seotion 66 removes this 
limited application of seotion 317 and bars 
a suit not only against a certified purchaser 
but also against his assignee. Seotion 317 
puts a restriction upon a right of action 
based upon right of property. Seotion 66 
widens the sphere of that restriction. When 
a Statute provides for taking away right of 
action against a certain olasa of person®, can 
it not be said that it would be applicable to a 
certain olass of persona when the Act is 
passedP Seotion 66 ought not to have any 
retrospective effeot, but is this giving retros¬ 
pective effect P 1 submit not. On principle 
it should be held that section 66 would bar 
the suit. 

Babu Samatul Ohandra Dutt replied 
briefly. 

JUDGMENT. 

McOKiti jee, Actq. 0. J.— This is an appeal 
under clause 15 of the Letters Patent in 
an appeal from an appellate decree, wherein 
the two Judges of the Division Court have 
been squally divided in opinion upon an 
important question of law, namely, wbe- 
the rule embodied in seotion 66 of the 
Civil Procedure Code, 1908, is applicable 
to an execution purchaser whose title was 
perfected when section 317 of the Civil Pro¬ 
cedure Code, 1882, was in force. 

* The plaintiff instituted this suit for a 
declaration of his title by purobase at an 
execution sale held on the 11th August 1903. 
Hie case is that he purchased the property in 
the name of biB son, who is the first defendant 
jp this litigation. The sale was confirmed 


under sections 314 and 316 of the Code of 
1882 on the 30th July 1906. The sale oer* 

ti6oate, however, was not taken out till the 
24th April 1909 but the title of the pur- 
ohaser accrued, under seotion 316, from the 

date of the confirmation of the sale, that is 
from the 30th July 1906, whioh most be’ 
takan to be the date of the sale certificate. 
This sale certificate sets out the name of the 
recorded purchaser as the purchaser of the 
property. The first defendant, the recorded 
purchaser, appears to have subsequently con- 
tracted to Bell the property to the second 
defendant, with the consequence that in a 
litigation between the two defendants the 
second defendant obtained a decree for a con¬ 
veyance by the first defendant, in his favour. 
As the plaintiff was not made a party to that 
suit, he now seeks a declaration that the first 
defendant was Dot the real purchaser and 
that the seoond defendant has not acquired 
any title to the disputed property under his 
conveyance. The suit has been dismissed on 
the ground that it is barred under the pro- 
visions of seotion 66 of the Civil Procedure 
Code of 1908. 

The plaintiff now contends that seotion 66 
of the Code of 1 908 has no application, and 
that the rights of the parties are governed by 
section 317 of the Code of 1882, which was 
in force at the time when the execution sale 
took plaoe and was confirmed. The sale 
oertifioate, as we have already pointed out 
was granted on the 24th April 1909 after the* 
Code of 1908 had come into force, but it baa 
not been contended, and, in our opinion it 
could not be seriously contended, that the 
delay in the issue of the certificate could in 
any way affeot the position of the parties. A 
sale certificate, it is well established, does not 
create title, but is merely evidence of title. 
Tantarihari Sing v. Sundar Lai Miteir (5) 
aDd Braja Noth Pal v. Joggeswar Bagchi (6). 

The sale, whioh is the root of the alleged 
title of the plaintiff, took plaoe when the 
Code of 1882 was in force. Seotion 3 6 of 
that Code provides as follows: ‘When a 
sale of immoveable property has become 
absolute in manner aforesaid (that is, as pro¬ 
vided in seotion 314), the Court shall grant a 
certificate stating the property sold and the 
name of the person who at the time <pf sale 

(5) 7 C. L. J. 384. 

(6 1 Ind. Cae. 62; 9C.L J, 846, 
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is declared tn bo the purchaser. Snob cer¬ 
tificate shall bear the date of the confirmation 
of the sale; and, bo far as regards the 
parties to the suit and persons olaimiog 
through or under them, the title to the 
property .sold shall vest in the pnrohaser 
from the date of such certificate and not 
before, provided that the decree under 
wbioh the sale took plaoe was still subsisting 
at that date.’* 

Under this provision, the title of the pur¬ 
chaser beoame absolute on the date of the 
confirmation of the sale, that is, on the 
30th July 1106. That title, however, was 
aubjeot to the limitation embodied in 

seation cl7, which provides as follows : — 
"No suit shall be maintained against the 
certified purchaser on the ground that the 
purchase was made on behalf of any other 
person, or on behalf of some one through 
whom such other person olaims.” Conse¬ 
quently, the title acquired oould not be 
enforced against the certified purchaser on 
the ground that he was not the real purchaser. 
We must bear in mind in this oonneotion that 
it had been held by this Court in the case of 
Dukhada Sundari Dati v. Srimonto Joirdar 
(1) that seotion 317, wbioh imposes a 
restriction upon the right of the owner to 
enforce his title, should be strictly construed, 
and that, consequently, such title could be 
enforced against an assignee of the oerti6ed 
pnrohaser, though not against the certified 
purchaser himself. The same view was 
adopted in the oases of Theyyavelan v. Kcchan 
(7> and Sibti Kumcut v. Bhagoli (8). The 
position, then, is clear that at the time when 
the plaintiff acquired his title by purchase at 
the - execution sale, he was subject to the 
restriction embodied in section 317, that is, 
be had a title enforceable against the whole 
world except the certified purchaser. When, 
however, the Code of 190S came into force on 
the 1st January 1909, seotion 317 of the. 
Code of 1882 was replaoed by seotion 66 
of the new Code whioh introduced a restric¬ 
tion of a much wider soope. Sub section 
(1) of section 66 is in these terms : "No 
suit shall be maintained against any person 
claiming title under 1 a purchase certified 
by the Lourt in such manner as may be 

(7) 21 M. 7; 7 M. L. J. 290; 7 Ind. Dec. (n. h.) 361. 

(8) 21 A. 196; A. W. N. (1899; 80; 9 Ind. Deo- 
(n. 8.) 834. 


prescribed, on the ground that the pnrobas® 
was made on behalf of the plaintiff or on 
behalf of some one through whom the 
plaintiff claims.” Consequently, under the 
rew Code, the title of the real owner oannot 
le enforced against the certified pnrohaser 
a 9 alsoagainst persons wbo claim a titlederived 
from the certified purchaser. The question 
thus arises, whether in these oircumstanoep, 
the wider restriction embodied by the 
Legislature in section 66 of the Code of 
1908 can be applied to eases where thd 
title accrued under the Code of 1882, and 
was, at the time of its inception, subject 
only to the restriction contained in seotion 
317 of that Code. In our opinion, thd 
answer must be in the negative. 

It is manifest that the respondent seekQ 
to read into the Code of 1882 seotion 
66 of the Code of 1908, or in other 
words, to give retrospective operation to 
the latter provision of the law. This con¬ 
tention is opposed to well reoogieed canons 
for the interpretation of Statutes. As was 
observed in Munjhoori Bibi v. Akel Mahmtifi 
(9), every Statute whioh takes away or impairs 
a vested right acquired under existing laws 
or creates a new obligation or imposes a 
new duty or attaches a new disability, in 
respect of transactions or considerations 
already passed, must not be deemed retros¬ 
pective in its operation. The rule that 
eDaotments in a Statute are generally to 
be construed to be prospective and intended 
to regulate the future conduot of persons, 
is deeply founded in good sense and strict 
justioe, and it has been repeatedly laid 
down that in the absence of clear words 
to that effect, a Statute will not be oun* 
strued so as to take away a vested right of 
action aoquired before it was passed. Budhu 
Kumar v. Hafiz Huisain{ 3) and Qopeshwir Pal 
v. Jiban Ohandra (4). But the respond¬ 
ent has argued that section 66 of the Code of 
1918, like section 317 of the Code of 
1882, embodies merely a rule of procedure, 
and that as no litigant has a vested in¬ 
terest in the course of procedure, the 
new Statute does not in fact take away A 
vested right. In our opinion, ; this conten¬ 
tion is based upon a narrow and super¬ 
ficial view of the true effect of seotion 

(9) 19 Ind. Cas. 793; 17 C. L. J. 8 6 at p. 845; 17 
C. W^N. bb9. - ' 
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66 o! the Code of 1908 and section 317 
of the Code of 1882. Each of these 
provisions no doubt finds a plaoe in a 
oode of procedure, but -each imposes in 
essenoe a serious restriotion npon tbe title 
of the real purchaser at the execution sale. 
As has been well observed, of things that 
do not appear and things that do not exist, 
the reokoning in a Court of law is the 
same, a title whioh oannot be proved 
against an opponent in the eye of law 
has in point of fact no existenoe in relation 
to that individual. It is consequently in- 
disputable that both section 317 of the 
Oode of 1882 and section 66 of the Code 
af 1S08 operate to place a limitation upon 
the title of the purchaser, with this differ¬ 
ence that the effeot of section 66 is 
to widen the fetter placed upon the title 
of the purchaser by seotion 317. If we 
look at the matter from a different stand¬ 
point, the effeot of section 66 is to 
improve the position of the certified pur¬ 
chaser, and in effeot to confer upon him 
a power of alienation he woald not other¬ 
wise enjoy. If tbe certified purchaser 
alienated the property, the result notwith¬ 
standing seotion 317 would be that the 
title of ihe alienee could be forthwith 
defeated by the real owner. Under section 
66, on the other hand, the certified pur¬ 
chaser is enabled to oonfer a good title 
on the transferee, because the real owner 
is debarred from impeaching tbe title, nft 
only of the certified purchaser but also of 
the person who has derived title from him. 
In our opinion, there can be no doubt 
that the view taken by Mr. Justice Teu- 
non is correct and that the deoree made 
by the District Judge oannot be upheld. 

The result is that this appeal is allowed, 
tbe deoree made by the District Judge set 
aside and tbe case remitted to the Court 
of first instance to be tried on the merits 
on fresh evidence to be addaoed by both 
parties. 

A question has been raised as to whe¬ 
ther the person who obtained leave to 
prosecute the appeal after tbe death of the 
original plaintiff is really competent to do 
so. That question will be left open for 
consideration by the trial Court. The 
eounter affidavit which has been filed here 
will be transmitted to the Court below as 
part of the record. 


The appellant is entitled to his costs of 
this appeal, of the appeal before tbe Divi¬ 
sion Bench and also before the District 
Judge. The oosts in the Court of first 
instance will abide tbe result of the 
retrial; 

Fletcher, J.—I agree. 

- Richardson, J.—I also agree. 

Appeal allowed-, 
Case remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 332 of 1918. 

January 20, 1920. 

Present: —Sir Norman Maoleod, Kt. 

Chief Justice, and Mr. Justice Heaton. 

SAYDANMIA RAHIMANMIYA and 
another—Plaintiffs—Appellants 

versus 

HASANMIYA MANWAR MIYA and 
OTHERS—Defendants—Respondents. 

Pensions Act ( XXIII of 187U, 4, 6—Inam, con¬ 
struction of—Grant o I village to continue in grantee's 
family— Suit relating to grant — Certificate, whether 
necessary—Jurisdiction of Civil Court. 

a 

Where the decision of the Inam Commissioner 
was that a village, excluding the anoient hakdars and 
inamdars, should be continued as inam in the 
grantees’ family so long as their male descendants 
were alive, the order should be construed as adjudging 
the lands and not merely the revenues of the village 
to the grantees, and a certificate under section 6 of 
the Pensions Act is not necessary in order to .enable 
a Civil Court to entertain a suit relating to such 
grant [p.333, col. 1.] 

Appeal from the decision of ‘ the District 
Judge, Ahmednager, in Appeal No. 79 of 
1916, reversing the deoree passed -by the 
Second Claes Subordinate Judge, ShevgaoD 
in Civil Suit No. 323 of 9*1. 

Mr. O, S. Bao, for the Appellants. 

Mr. Coyajee (with him Mr. J. Q. Rele), for 
Respondents No?. 1 and 3. 

JUDGMENT. 

M. clxod, C. J.—Tbe plaintiff brought 
this euit praying that it might be declared 
that plaintiffs Nos. I and 2 had a 1 anna 
4-pies share in the Jahagir village 
of Kanoshi, and that it might be declared 
that they were entitled to reoeive Rs. 65, 
or aDy greater or less amount whioh might 
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be settled aeaordirg to Tharavband, from 
the village officers by a separate reaeipt, 
and for an injanotiou and for other relief. 

Before the Subordinate Jndge a prelimi¬ 
nary issue «as framed: Is a oertifiaate 
under the Pensions Aot neaessaryP The 
learned Jndge held that it was neaessary 
and as the certificate was nob produced, 
the plaintiff’s suit was dismissed on the 
29th November 1913. In appeal the dee- 
ree was set aside, and the suit was re¬ 
manded to the trial Court for a framing 
and trial on evidenae of the issue whether 
the grant to the parties’ ancestors was of 
the soil or of the land revenue. The 
finding on that issue was that the 
grant in suit was of the soil, and not 
of the land revenue only, and that a certi¬ 
ficate under the Pensions Aot was not 
neeesEary, A deoree was passed on the 
29th February 1916 in favour of the plaint¬ 
iff awarding him the greater part of bis 
elaim. In first appeal the learned Distriot 
Judge held that a oertifiaate was necessary. 
He said that the plaintiff’s olaim in this 
ease was limited to a share in the nett land 
revenue of au inant village as ascertained 
from the Tharavband and to a corresponding 
olaim for arrears. The learned Jndge seems 
to have overlooked the faot that the plaintiffs 
tlaimed a declaration that they were sharers 
to the extent of 1 anna 4 pies in 
the Jahagir village, and that the plaint was 
not confined to a mere request for a declara¬ 
tion that they were entitled to receive a 
share of the revenue from the village officers 
and nothing more. The learned Judge has 
not dealt with the question whether there 
was originally a grant of the soil of 
the village, and Dot merely a grant 
of the royal share of the revenue. The 
trial Judge has found that this question 
must he decided wholly on the decision of 
the Inam Commissioner, oopy of whioh has 
been filed and was finally marked Exhibit 
82. That was a decision by the Inam 
Commissioner under rule 1 of Sahedule 
B of Act Xt of 1852. The finding was 
that the village of Mouje Kanoshi, Taluka 
Shevgaoo. District Nagar, excluding the 
ancient hakdars and inamdars , should ba 
continued as inam to Pir Durga Shaba 
Sharifa so long as the male descendants 
of any one of the '‘three persons, namely, 
Babamiya yal/<i Mahomed Burhan, Matqmiya 


valad B*ba Sahib and Mahomed Miya 
valad Darvssb were alivs. We have bsen- 
referred to the decision in Vatuieo, Pandit 
v. Collector (f Puna (1) and th^t 
oase is almost exaotly on all fonrs with 
this oase. The learned Judges said: 

“ If we fait ourselves free to dispose qf 
the case on a construction of these documents 
(that is to say, the grants made to Bbay 
Maharaj by Sir T. Monro in 1818, 
confirmed by the Honourable Mount,- 
Siuart Elphirstone), we should have 
ooi siderable diffijulty in saying that they 
were meant to oonvey more than the revenue 
arising from the village. But the disposal 
of the present case is to be governed by 
wholly different considerations—considera¬ 
tions which we cannot bat think woald have 
had a deahive effect in the District Court, 
had they been duly pressed upon the 
attention of the Judge presiding there. The 
rights of the inamdar have bseu weighed 
and adjudicated on by the Inam Commis¬ 
sioner under Aot XI of 1852. The duty 
of that officer, as laid in rule 1 of Schedule 
A to the Act, 'is to investigate...the titles 
of persons holding or olaiming against 
Government the possession or ebjoyment 
of an Inam or Jahagir, cr, any ioterest 
therein, or claiming exemption from the 
payment of land revenue.’ According to 
section 7 of the Aot ‘ no decision or order 
of the Inam Commissioner...shall be ques¬ 
tioned or avoided in any Court of law.” 

The judgment of the Inam Commissioner 
in that case was in exactly similar terms 
as the decision in this case, except that 
additional words baki darobast gav ohalvaoa 
were used in that ease whioh are translated 
by the learned Judge "let the whole re* 
mainder of the village oontioue”(in the enjoy¬ 
ment or possession of the inamdar*s family). 
Bat otherwise the decision of the loam 
Commissioner was that the village, exclud¬ 
ing the ancient hakdart and inamdart , should 
be continued as Inam in the grantees’ family 
so long as their male descedants were alive, 
and the learned Judges oame to the con- / 
elusion that that was more than a grant of 
the revenue. When, therefore, with express 
reference to a rule applicable only to lands, 
he says tha f , saving particular oharges, the 
whole village is to go od, or for the future 


(1) 10 B. H, 0. B. (A. 0. J.) 471 at p. 473. 
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to ba in the possession or enjoyment of the 
inamdar's family, we moat neoeasarily eon* 
Btrne this order as adjudging the lands 
and not merely the revenues of the village 
to the olaimant. I think thia ease must be 
decided aooording to the deoiaion ic Vasuiev 
Pandit v. Collector of Puna (1) and tha*, 
therefore, no oertifioate was neoessary under 
section 4 of the Pensions Act. The result 
must be that the deoiaion of the learned 
District Judge must be set aside, and the 
case must be remanded to him for trial on 
the merits. The appellant will have the 009t 
of the appeal and the oosts in the lower Ap¬ 
pellate Court. 

Heaton, J.—We are only at present con¬ 
cerned with the question whether a oertifioate 
under the Pensions Aot is neoessary. Ac- 
•ording to the praotioe and rulings of this 
Court, if there ia a grant of the royal share 
of the revenue, and nothing more, and a claim 
arises in relation to that grant, the claim oan- 
not bs heard by a Civil Court without aoertifi • 
cate* for so it is provided by section 4)of the 
Pensions Aot. Bat if there is a grant cf 
something other than merely the royal share 
of ‘ the revenue, or at any rate, if there is 
a grant of the village as a holding or estate, 
then a "certificate under the Pensions Aot 
is not neoeesary. 1 use the expression the 
grant of a village as a holding or estate,” 
in preference to the words commonly used 
“ihe- grant of the soil,” beoause they seem 
to me to express more aoourately and more 
consonantly with the usage in this part 
of India what is aotnally oonferred. A 
great many grants now called inam 

were really grants of villages in manage¬ 
ment, and I think the idea of a 

grant of the management is far more pre¬ 
valent here in Western India, than is 
the English idea of an absolute grant of 
the soil. Bn f , however that may ba, we 
dearly have in this oase something muoh 
more than a mere grant of the royal share 
of the revenue. That, I think, is apparent 
from the words in Exhibit 82 by themselves. 
When we refer to the oise of Vasudev Pandit 
V. Collector of Puna ( 0, I think we find 
cuihority for saying that a deoision in a oase 
of this kind (where a village is held for 
many years by Wahiwatdars), that the 
villrge is to be continued, indicates a grant of 
•ometbing very muoh in excess of the royal 
pbare of the revenue. It seems to me, 


therefore, that in this case a certificate under 
the Pensions Aot is not neoessary and that 
the appeal must, as proposed, be remanded 
to be decided on the merits. 

Decree set atide; 

Case remanded. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1324 of 1916. 

June 16, 1920. 

Present: —Mr. Justice Scott Smith and 
Mr. Justice Abdul Raoof. 

Musammat AMIR BE GAM— Plaintiff — 

Appellant 
t ersus 

Musjmmat HUSSAIN BIBI and ANOTdER— 
Defendants —Respondents. 

Registration Act (XVI of 1908,1, ss. 32, 33, 49_ 

Presentation of document by agent not duly autho¬ 
rised—Document, whether admissible in evidence _ Suit 

by daughter for declaration that gift by mother in favour 
of plaintiff’s sister shall not affect her rights —Limitation 
Act (IX of 19Q8J, Sch. I, Art. 125. 

Where a deed of release was presented for regis. 
tration by an agent of the executant not duly 
authorised in the manner prescribed by section 33 
of the Registration Act and the executant, when 
subsequently examined, admitted execution and agreed 
to its registration: 

Held, that there was no proper presentation of 
the deed for registration within the meaning of 
section 32 of the Registration Act; [p. 335, col. 1.] 

(2) that the registering officer had no jurisdiction 

to register the deed, it not having been presented 
in accordance with the provisions of the Act: Tp 836 
col. 1.] ’ 

(3) that the deed of release was, therefore, inad¬ 
missible in evidence, [p. 335, col. l.J 

Jambu Parshad v. Muhammad Nawab Aftab Ali 
28 Ind. Cas. 4'2; 37 A. 49; 19 C. W. N. 282; 13 A 
L. J. 129; 17 M. L. T. 148; 21 0. L. J. 218; 2 L. w! 
277; 28 M. L. J. 677; 17 Bom. L. R. 413; (19i5) M. W 
N. 692; 42 I. A. 22 (P. C.), followed. 

A suit by a daughter for a declaration that a gift 
made by her widowed mother of certain land and a 
house in favour of plaintiff’s sister shall not affect 
the plaintiff’s right is governed by Article 126 of 
Schedule I of the Limitation Act. [p. 335, col. 2.1 

Dev Raj v. Shiv Ram, 25 Ind. Cas. 46?- 70 P R 
1914; 260 P. L. R. 19 4; 165 P. W. R. 1914, not 
followed. 

Ralya Ram y. 8her Singh, 6 Ind. Cas. 842; 15 P wr 
R, 19.0, followed. 

Seoond appeal from the decree of the Dis- 
triofc Judge, Ambala, dated the 13th Maroh 
1916, modifying that of the Subordinate 
Judge, Ambala, dated the 30th June 1914, 

Mr. Sundar Das, for the Appellant, 
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• Lila Molt Sagar, R. S. abd Mr. M. L. 
Puri, for the Respondents. 

JUDGMENT. — Abdol Kadir, who died 
many years ago, left a widow Musammat 
Hussain Bibi and two daughter*, Musammat 
Amir-Begum plaintiff and Musammat Habib* 
ul-Nisa defendant No. 1. On 14th June 
1904 the widow executed a deed of gift by 
wbioh she gave 2,493 bighat and 10 bis was 
of land and a house to her daughter Musam- 
mat Habib ul-Nisa. On the 30th January 
1905' Musammat Amir Begam is said to have 
executed a deed of release in wbioh she oon* 
Rented to the gift and gave up her rights to 
the property gifted. The Courts below have 
held that the parties are governed by custom 
and that Musammat Amir Begam has a locus 
standi to maintain a suit for a deolaration 
that the gift shall not effeot her rights. The 
first Court gave her a decree as regards both 
the land and the house. The lower Appellate 
Court held that the suit as regards the houss 
was barred by time uoder Article 120 of the 
Indian Limitation Aot but maintained tbe> 
decree in regard to the land. Both parties- 
have appealed,' Musammat . Habib ul Nisa 
asking for the dismissal of the suit and. 
Musammat Amir Begam asking for a deoree : 
in reference to the house as well as the land. 

The first point raised by Mr. Moti Sagar- 
on behalf of the defendant-appellant was that, 
his client objected to the suit both on the 
ground that the parties were governed 
by Muhammadan Law and also that 
even if they were governed by custom, the 
plaintiff being a female had no - locus standi' 
to maintain a suit of this nature. He urged that 
though the trial Court discussed the evidence 
and came to a considered finding that the 
plaintiff had a locus standi , the lower Appellate 
Court did not come to any finding at all. 
He, therefore, urged that we should remand 
the oaae in order that that Court might, 
after considering the evidence, come to a 
finding. > Now* the lower Appellate Court 
says in its judgment: “ All the rulings 
possibly relevant have been exhaustively 
discussed by the lower Court, and it will be 
sufficient to say that I agree with its finding.: 
that Musammat Hussain Bibi had no right 
to make the gift to her daughter Habib ul- 
Nisa to the detriment of the plaintiff Amir 
Begam, and the latter can claim to have 
the gift eat aside so far as it affeots her 


rights.” This sentence shows that the lower 
Appellate Court did come to a clear finding 
that the plaintiff had a locus standi to sue 
to have the gift set aside. It is true that it 
has not disoussed the rulings, but it was not 
necessary for it to do this when it agreed 
with the conclusion of the trial Court. This 
deoieion of the lower Court is upon a ques¬ 
tion of anatom, and we hold that the point 
cannot be raised in eeoond appeal in the 
absence of a certificate. 

The next question is as to the admissibi¬ 
lity of the so-called deed of release. This 
deed was a registered one, but the lower 
AppellateCourtheld that it was inadmissible in 
evidence owing to defect in registration as 
the person presenting it on behalf of Musam¬ 
mat Amir Begam had no proper power of- 
attorney ; and it was of opinion that even 
though Musammat Amir Begam was examin¬ 
ed on commission and said that she bad 
exeouted the deed and agreed to its registra¬ 
tion, the defect in presentation was fatal. In 
support of this proposition the Court referred 
to Jambu Par shad v. Muhammad Natcab Aftab 
Ali (1), where it was held by their Lordships 
of the Privy Counoil that “sections 32 and 
33 of the Registration Aot, relating to the 
presentation of documents for registration, 
are imperative, and their provisions must 
be strictly followed, and where it was proved 
that agents who presented deeds of mort¬ 
gage for registration had not been duly 
authorised in the manner prescribed by the 
Aot to present them, the deeds were held, 
not to be validly registered, so as (under 
seotion 49) to affect immoveable property or 
to be received in evidenoe of any transactions 
affeoting suoh property.” It was further 
held that ' A' Registrar or Sub-Registrar has 
no jurisdiction to register a dooument unless 
he is moved to do so by a person who has 
exeouted or olaims under it or by the repre¬ 
sentative or assign of suoh person, or 
by an agent of such person, representative 
or assign duly authorised by a power*of- 
attorney 6xeouted and authenticated in the 
manner preeoribed by seotion 33 of the 
Aot.” Their Lordships pointed out that 
“One object of stations 32 to 35 of the 
Registration Aot was to make it difficult for 

(1) 28 Ind. Cas. 422, 37 A. 49, 19 C. W. N. 282, 18 
A.L. J. 129; 17 M. L. T. 149; 21 C. L. J. 218, 2 L. W. 
277; 28 M.L. J. 677; 17 Bom. L. R. 418; (1916) M, 
W. N. 692, 42 I. A- 22 (P. O.). 
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persona to oomrait fraud by means of regis- 
tratiou under the Aot; and that it is the duty of 
tjhe Courts in India not to allow the impera- 
tive provisions of the Aot to be defeated.” 

Now, in the present oase it is admitted 
that the deed was not presented for registra¬ 
tion either by Mun.mmat Amir Bsgatn her¬ 
self or by an agent duly authorised in the 
manner presoribed by section 33 of the Regis¬ 
tration Aot. Mr. Moti Sagar urges that the 
• Privy Counoil, when they gave that ruling, 
did not oonsider the provisions of seotion 60 
of the Registiation Aot as to the operation 
of the oertifioate of registration endorsed on 
a deed. In our opinion section 60 does not 
help Mr. Moti Sugar’s olient in a oase like 
the present, where we find that the registering 
officer had, as laid down by the Privy 
Counoil, no juriediotion to register the deed 
whioh was cot presented to the Court in 
aooordanoe with the provisions of the Aot. 
We, therefore, agree with the lower Appellate 
Court that the deed of release was inadmis¬ 
sible in evidenoe. 

' Mr. Moti Sagar then wished to show as 
by other oironmstanoes that Mtisammat Amir 
Begam bad acquieeoed in the gift; but we 
find that this point was never raised in the 
lower Appellate Court. There were numer¬ 
ous grounds of appeal in that Court, but the 
only ground whioh touohed on the ques¬ 
tion of aoqniesoenoe was No. 10, whioh said 
tfcat the plaintiff oould not briDg a suit to 
contest the gift so long as the deed of release 
was in existehop, ■ in other words, it urged 
that she was estopped by the exeoution of 
the deed of release and not in any other 
way. We, therefore, deolined to bear argu¬ 
ments on the question whether the plaintiff’s 
acquiescence in the gift was proved apart 
from the deed of release. On this finding 
the defendant’s appeal must fail. 

We now oome to the plaintiff’s appeal. 
The lower Appellate Court, relying upon 
Det Raj v. Shiv Bam (2), held that a suit for 
a deolaration that a mortgage of a house 
shall not affeot the reversionary rights of the 
plaintiff is governed by Artiole liO, and not 

Artiole .125 of the Limitation Ast whioh 
refers only to suits for a deolaration relat¬ 
ing to alienations of land, a houee not 
being land. Now in Dev Raj v. Shiv Bam 
(2) it was no -doubt held that a house was 

(2j 25 Ind.Caa. 403; 70 P. E. 1914; 200 P. L. E. 
1014* 166 P. W. E. 1914. 
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not land within the meaning of Artiole 125, 
but no reasons are given in that judgment 
for this deoision, and it is not apparent 
from the report whether the house was 
sold apart from its site. This was pointed 
out by a single Judge of this Court in 
Soman Singh v. Uttam Ohand (3). Moreover, 
in Dev Raj v. Shiv Ram (2) there was no 
necessity to decide this partioular point, 
bsoause the plaintiff was not the first 
reversioner and would not, in the terms of 
the Artiole, have, therefore, been entitled to 
the possession of the land but for suoh aliena¬ 
tion. In Balya Ram v. Shir Singh (4) (an 
unreported judgment of the Chief Court in 
Civil Appeal No. 2878 of 18:6), it was held 
that Artiole 125 applied when a house in- 
oludiDg the site was sold. In the present oase 
the house sold is in the town of Sadbaura, 
and the presumption is that the owner of 
the house is owner of the site also and 
that in the absence of anything to the con¬ 
trary in the deed of gift the house and 
the site together were gifted. We, therefore 
hold that Artiole 125 of the Limitation Aot 
applies to the suit eO far as it relates to the 
house also. 

We accordingly dismiss defendant’s appeal 
and aaoepting that of the plaintiff, restore 
the dearee of the first Court to the effeofc 
that the deed of gift dated the 14th June 
1904 shall not affeot the plaintiff’s reversion¬ 
ary rights in the property gifted after the 
death of the donor with oosts in all Courts. 

Appeal accepted. 

{3) 65 Iud. Caa. 924; 1 L. 69 at p. 72; 91 P. L. B 
1920. 

(4) 5 Jnd. Cas. 842; 16 P. W. R. 1910. 
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Second Civil Appeal No. 1045 of 1918. 

January 29, 1920. -- 

Pretent : — Sir Norman Maaleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 

BHAGWAN BHAU INDAP and others— 
Defendants — Appellants 
t ertu8 

KRISHNAJI GANOJI INDAP— Plainitff 

— Respondent. ~ 

Specific Relief Act (I of 1877^, s. 27 (c\ ill. 2, 
applicability of, to membeis of joint Hindu family. 
— Contract by father of joint Hindu family , whether 
canbe specifically enforced against sons after father’s 
death. 
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The second illustration to clause (c) of section 27 
of the Specific Relief Act must be taken to refer, not 
merely to joint tenants in the English senEe, but to 
co-parceners in a joint Hindu family. 

Therefore, where the father of a joint Hindu 
family contracts to'sell his share in the family pro¬ 
perty and dies, the purchaser might enforce specific 
performance of the contract against the sons of the 
▼endor. 

Appeal from the decision of the District 
Judge, Ratnagiri, in Appeal No. 39 of 1918, 
reversing the decree passed by the Second 
Class Subordinate Judge at Devgad, in Civil 
Suit No. 131 of 1917. 

Mr. B. V. Desai, for the Appellants. 

Mr. S. R. Parulekar for Mr. A, Q. Dts it, for 
the Respondent. 

JUDGMENT. 

MaCLEOP, C. J.—The plaintiff sued to obtain 
Speoifio performance of an agreement to sell 
the plaint property passed between him and 
one Bbau Indap, dated the 7th July 1916. 
The plaintiff had paid Rs. 20 to Bbau, the 
aontraot dearly being a contract for sale 
to the plaintiff of Bhau’s interest, which 
was three pies in the joint family property. 
Before the sale could be completed 
Bhau died, and the 6uit is brought against 
his eone'for specific performance. The 3rd 
defendant paid Rs. 20 into Court, the sum 
which had been paid to his father, and 
the trial Court directed that the plaintiff 
should receive that amount, and his claim 
for specific performance was refused. In 
the lower Appellate Court this decree was 
reversed, and the plaintiff’s suit was decreed. 
The respondent relies on section 27 of the 
Specific Relief Act, clause (c), 2nd illustra¬ 
tion to that clause. It is difficult at first 
eight to see bow that illustration fits in 
with clause (c). I think the argument is 
this, that if A and B are joint tenants of 
joint family property, A has the expecta¬ 
tion of suooecding on the death of B to the 
whole, and A, therefore, may be said, though 
somewhat inaoourately, to have a title to 
that undivided znoiely, although that title, 
whatever it may be called, is liable to be 
displaced by B. That seems: to be the 
argument, although it is not perfectly clear 
how B can displaoe A’s title, for the only 
thing that could happen to prevent A 
succeeding to B’s half would be the event 
of A dying before B. In that way it may be 
said that B would be displacing A’s title, 
however that may be, the illustration die- 


tinotly covers the ease of one joint tenant 
agreeing to sell bis undivided moiety, and 
then dyiDg, for it states that bis purchaser 
could bring a suit for specific performance 
against the survivor, and unless we place 
co parceners in a joint Hindu faimly in a 
different oategory to joint tenants, we should 
have to bold that the illustration is binding 
upon us. The illustration itself is perfectly 
clear. There is no ambiguity about it, 
and there is no reason why we should 
not follow it in the case of all joint 
tenants, whether members of a joint Hindu 
family or not. If we did not do so, a 
certain amount of uncertainty would arise 
in future, and it is always desirable to 
avoid that. In my opinion, therefore, the 
deoision of the lower Appellate Court must 
be upheld and the appeal must be dismissed 
with costs. 

Heator, J.—I think the 2nd illustration 
to clause (c) of seotion 27 of the Specific 
Relief Aot must be taken to refer, not 
merely to joint tenants in the English sense, 
but to oo parceners in a joint Hindu family. • 
I think so, because the Specific Relief - 
Aot is applicable to India and enacted for 
India, where the majority of the popula¬ 
tion are Hindus and throughout the whole 
of which oonntry the idea of a joint 
Hindu family is well understood. . But 
I rather regret that it is so for thia 
reason: we have to decree specific perform¬ 
ance and what will be the result? The result 
will be that the plaintiff ' will obtain a 
transfer to himself of a 3 pies share 
in a certain property. He will have no 
right to joint enjoyment of that property 
and he will be unable to obtain separate 
possession of it without bringing a suit for 
partition. So that we are giving the 
plaintiff a decree which at beBt, in • all 
human probability, will only lead to further 
disagreement and further litigation. That 
is not the kind of oase in which I personally 
should be disposed to dsoree specific per¬ 
formance. But the Legislature have thought 
otherwise, and after all our own personal 
views are nothing, the intentions of the 
Legislature everything. I think, therefore, 
that the appeal must be dismissed with 
costs. 

Appeal dismiued. 
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PATNA HIGH COURT. 

Criminal Revision No. 328 of 1920. 

July 21, 1920. 

Present Mr. Justice Adami. 

BAJ1T LAL PA.THAK and others— 

2nd Party—Petitioners 
versus 

HARAKH SINGH and others — 

IsT Party—Opposite Party. 

Cnmtnal Procedure Code (Act V of I89SJ, s. 145— 
Previous proceedings under section—Order notchaUeng. 
ed in Civil Court—Fresh proceedings in respect of same 
property, whether legal. 

When a party has been declared to be in possession 
as a result of proceedings under section 145 of the 
Criminal Procedure Code, fresh proceedings under 
that section cannot be started against him, unless it 
can be shown that the order has been either vacated 
in due course of law or possession has been surren¬ 
dered amicably. If a Magistrate starts such pro¬ 
ceedings, he acts without jurisdiction and his 
order is liable to be set aside, [p. 337, col. 2.] 

Where, therefore, a Magistrate in drawing up a 
proceeding under section 145 included therein a 
piece of property of which, in a previous proceeding 
under that seotioD, possession had already been 
declared, and no steps had been taken to challenge 
that order in the Civil Courts: 

Held, that in respect of that piece of property the 
Magistrate had acted without jurisdiction, [p. 337, 
col ,2.] 

Messrs. Hasan Imam, H. L. Nandkeolyar 
and O, 0. Pal, for the Petitioners. 

Messrs. K, B. Dutt, Murari Prasad and 
B, N, Mitter, for the Opposite Parly. 

JUDGMENT.—This is an application to 
set aside an order passed in proceedings under 
section 145 of the Criminal Prooedure Code 
against the petitioner, the second party 
therein, in respect of a plot of 78 bighas of 
land. The Deputy Magistrate, after making 
inquiry, decided that the first party were 
in possession of the whole of the disputed 
land. 

The point now taken before me by Mr. 
Hasan Imam is that the Magistrate failed 
to notice that in 1918 there were proceedings 
tinder section 145, Criminal Prooedure Code, 
wherein 15 bighas out of this plot of 78 were 
found to be in possession of the first party in 
that case, one of whom, Krishna Kant Jha, 
is nephew of Bajit Lai, who is a member of 
the second party in the present proceedings. 

Id the judgment the learned Magistrate has 
niade reference to the judgment in a case 
under seetion 380 of the Indian Penal Code, 
it was held that Bajit Lai was not 


0A8BS. 337 

in possession of the land. He proceeds to 
state that since this judgment in section 380 
case was passed, nothing has transpired to 
indioate that Bajit Lai has oome into posses¬ 
sion of the land. 

It is urged that a decision as to possession 
having been oome to in 1918 in a case 
under seotion 145, Criminal Prooedure Code, 
and no steps having been taken by the party 
then found so to be out of possession in the 
Civil Court, the Magistrate was bound to 
uphold the order under seotion 145 and had 
no jurisdiotion to agaiD enquire into the 
possession of that portion of the plot. Mr. 
Hasan Imam relies on a judgment of this 
Court in the case of Krishna Deyal Qir 
v. Sheikh Nirmali (1). There Mulliok, J., 
held that when a party has been declared to 
be in possession as a result of proceedings 
under seotion 145, fresh proceedings under 
the same seotion oanDot be started against 
him, unless it oan be shown that the order 
ha9 been either vaoated in due oourEe of law 
or possession has been surrendered amioably. 
If a Magistrate starts such fresh proceedings, 
he aots without jurisdiction and his order is 
liable to be set aside. 

There is no doubt that in the proceedings 
in 1918 Krishna Jha, the nephew of Bajit 
Lai, was deolared to be in possession and 
in view of the ruling I have just cited, the 
Magistrate, who passed the order in the 
present proceedings, had no jurisdiction 
to inolude in it the 15 bighas , of which posses* 
sion had already been declared. No steps 
have been taken so far to challenge in the 
Civil Courts the order passed in 1918, 

So far, then, I must hold that the Magis¬ 
trate acted without jurisdiction, but ifc is 
oonteDded that his order having been shown 
to be without jurisdiction in respect of this 
portion of the property in dispute, the order 
as to the whole property must be set aside. 
In this I cannot agree. The Magistrate had 
jurisdiotion to draw up proceedings in respect 
of the whole property, which gave rise to a 
likelihood of a breach of the peace, and his 
duty was to find who was in possession. He 
found possession as to the plot, but it must be 
held he had no jurisdiotion to oome to a find¬ 
ing contrary to the previous order owing to 
his not having taken into aocount the decision 
in the previous 145 proceedings. 

(1) 40 I ml, Caa. 330; 1 P. L. W. 012; 18 Cr. L. J. 012, 
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I am of opinion that so much of the order 
under lection 145 as relate* to possession of 
the 15 bighas, wbioh was the subjeot of the 
previous proceedings, most be set aside. The 
rest of the order will stand. 

Application allowed in part. 

\ ; 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1073 op 1919. 

Maroh 20, 1920, 

Present: — Sir Lancelot Sanderson, Kt., 

Chief Jnstioe, and Mr. Justice Walmsley. 
KHANDKAR HIDAYATULLA —Accused 

—Petitioner 
versus 

EMPEROR—Opposite Party. 

Assam Forest Regulation (VII oj 1890, ss - f>, 
6, IP, *7 —Reserved forest—Notification constituting 
reserved forest —Objection to inclusion of certain land 
disallowed by Forest Settlement Officer—Remedy of 
objector — Notification, whether can be impeached as 
invalid. 

v 

Where in consequence of a notification of the 
Local Government under the Assam Forest Regula- 
tion of its intention to convert certain land into a 
reserved forest, an objection is made to the reser¬ 
vation of a piece of that land on the ground that it 
belongs to the permanently settled estates of the 
objector, and the objection is disallowed by the 
Forest Settlement Officer, such disallowance amounts 
to a rejection of the objector’s claim, and his proper 
remedy is by appeal to the t'ornmissioDer urging that 
his claim should be enquired into on the merits by 
the Forest Settlement Officer, and if ho does not 
appeal, he is not entitled to impeach the notification 
of the Government ■ n the ground that his claim not 
having been disposed of, the notification is invalid, 
[p. 341, col. 1.] 

Role against the order of the Oepaty Com¬ 
missioner, Sylhet. 

Babns Daaarathi Sanyal , Kamini Kumar 
Chanda and Debendra Narain Bhattacharjee , 
for the Petitioner. 

The Hon'ble the Advooate-General and 
Baba Manindra Nath Bannerjee, for the 
CrowD. 

JUDGMENT. 

• Sanderson, C. J.—This was a Rale obtained 
by Khandkar Hedayatnlla calling upon the 
Depnty Commissioner to show cause why 
the proceedings complained of should not 
be quashed. The proceedings are referred 


to in paragraphs 10 and 11 of the petition. 
They are under the Assam Forest Regulation, 

VII of 1891. 

It appears that on the 27th of September 
1919 a forester submitted a report to the 
Divisional Forest Officer, Sylhet Division, 
charging the petitioner and 11 others with 
having committed offenceB under the said 
Regulation, VII of 1891, by cutting a/art, 
settling tenants and otherwise acting in 
contravention of the provisions of the eaid 
Regulation in respect of lands of the 
reserved forest. Thereupon, summonses, 
were issued upon the petitioner and the II 
others, calling upon them to answer a oharge 
under seotion 25 of the said Regulation. These 
are the proceedings in respect of which the 
Rule was granted. 

The main ground upon which the Rule 
was supported was that a notification, which 
was issued by the Chief Commissioner of 
Assam and which was to the effect that 
certain lands therein specified were a reserved 
forest; was invalid. The ground upon 
wbioh it was urged to be invalid was that 
the petitioner had submitted a claim to the 
Forest Settlement Officer in respeot of 
certain lands, olaimiog that he owned and 
possessed such lands, as the proprietor of 
a permanently settled estate,, that such 
lands were not at the disposal of the 
Government and that the Government had 
no right to constitute the said lauds as 
part of the reserved forest, and, further 
that the petitioner’s olaim had not been 
disposed of. Reliance was placed upon 
section 17 of the Regulation which provides 
as follows: “(1) When the following events 
have occurred, namely:— 

“(a) the period fixed under section 6 for 
preferring olaims has elapsed, and all 
claims, if any, made within such period' 
have been disposed of by the Forest 
Settlement Officer, and (6) if such claims 
have been made, the period fixed by section 
15 for appealing from the orders passed 
on suoh olaims has elapsed, and all 
appeals, if any, presented within snob period 
have been disposed of by the appellate 
officer, and (c) (which I need not read in 
detail), the Local Government may publish 
a notification in the Official Gazette specify* 
ing the limits of ths forest which it is 
intended to reserve, and declaring the same 
to be reserved from a date fixed by eaeh 
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notifioation. (2) From the date eo fixed 
snob forest shall beMeemed to be a reserved 
forest." 

It was urged that all the events whioh 
are mentioned in section 17 must have 
occurred before the notifioation oan be 
legally published, and it was urged that 
inasmuch as the petitioner bad made a 
claim and inasmuch as that olaim had 
not been diposed of by the Forest Settle¬ 
ment-Officer, the notification was invalid. 

The faots whioh to my mind are neces¬ 
sary for the purpose of my judgment are 
as follows: Mr. Sankey was appointed 
the Forest Settlement Offioer and a 
olaim was submitted by the petitioner 
on the 23rd of April It-16. It was oalled 
an "objection under section 6 of the Assam 
Forest Regulation, VII of 1891:’’ although 
it was oalled an objection, it was in reality 
a olaim and it was treated as a olaim by 
both sides during the argument of this Rule. 

1 need Dot read it. I have already referred 
to the material facts relied on in that 
olaim. I may perhaps read the 15 th 
clause (the last olause) whioh runs as 
follows: “That under the aforesaid and 
other oiroumstances the objectors humbly 
submit that the Government has no right 
to oonstitnte the lands of sobedule 2 or 
any part thereof a reserved forest and 
pray that your Honour may be pleased 
to exolude so mnoh of the lands of Sobedule 

2 as lie within the boundaries mentioned 
in the above noti6oation from the operation 
thereof." On the 16th of May 1916, the matter 
oame before Mr. Sankey, and Mr. Sankey made 
the following order: ‘‘This is an objection to 
the reservation of certain land as reserved 
forest in the Langla Patharia Hills on the 
ground that the land in question belongs to the 
permanently settled estates of objectors and is, 
therefore, not at the disposal of Government. 
I am of opinion that as Forest Settlement 
Officer I am not empowered to deoide an 
objection whioh denies the title of Govern¬ 
ment. The learned Pleader who appears on 
behalf of objectors is of the same opinion and 
informs me that he puts in this objeotion 
and offers to produce oral and documentary 
evidence as a safeguard to his olient in any 
future proceeding before the Oivil Courts. 
I same to the same deoision last year in 
similar eases having reference to the reser¬ 


vation prooeedings in the Patharia Hills and 
my deoision was upheld on appeal by the 
Commissioner. Under these oiroumstances 
I oonsider it unnecessary to argue the matter. 
I disallow the objeotion." The notifioation 
of the lands as a reserved forest was made 
on the 29th of August 1917. The report 
of the Forest Offioer to whioh I have already 
referred was made on the 27th of September 
1919, and then the summonses, the basis of 
the prooeedings in question, were issued. 

In my judgment it is necessary to refer to 
some sections of the Assam Forest Regulation. 
They are:— 

4. The Local Government may oonstitnte 
any land at the disposal of the Government a 
reserved forest in manner hereinafter pro¬ 
vided. 

5. (1) Whenever it is proposed to 
constitute any land a reserved forest, the 
Local Government shall publish a notification 
in the Official Gazette (a) specifying as nearly 
as possible the situation and limits of such 
land, (6) declaring that it is proposed to oon¬ 
stitnte suoh land a reserved forest, and (c) 
appointing an officer (hereinafter called the 
Forest Settlement Offioer) to inquire into and 
determine the existence, nature and extent of 
any rights olaimed by, or alleged to exist in 
favour of, any person in or over any land 
oomprised within suoh limits, and any claims 
relating to the practice within such limits of 

Jhum oultivation, and to deal with the same 

as provided in this ohapter. 

(2) The Forest Settlement Officer shall 
ordinarily be a person other than a Forest 
Offioer, but a Forest Officer may be appointed 
by the Looal Government to assist the Forest 
Settlement Officer in the inquiry prescribed 
by this ohapter. 

6. When a notifioation has been publish¬ 
ed under seotion 5, the Forest Settlement 
Offioer shall publish in the language of the 
country, at the headquarters of eaoh district 
and sub-division in whioh any portion of the 
land oomprised in suoh notifioation is situate, 
and in every town and village in the neigh¬ 
bourhood of suoh land, a proclamation— 
(a) specifying as nearly as possible the situa¬ 
tion and limits of the proposed forest, (6) 
setting forth the substance of the provisions 
of the next following section, (c) explaining 
the consequenoes which, as hereinafter pro- 
vided, will ensue on the reservation of such 
forest, and (d) fixing a period of not leu 
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than three months from the date of the 
pnblioation of snoh proclamation and requir- 
ing every person claiming any right or making 
any claim referred to or mentioned in 
section 5 either to present to snoh offioer 
within snoh period a written notice specify¬ 
ing, or to appear before him within each 
period and state, the nature of each right or 
claim.” 

“11. (1) In the oase of a olaim to a right 

in or over any land other than the following 
rights, namely:—( a) a right of way, (6) a 
right to a water course or to use of water, 
(c) a right of pasture or to forest produce, 
the Forest Settlement Officer shall pass an 
order specifying the particulars of such olaim 
and admitting or rejecting the same wholly 
or in part...’ 

The learned Vakil who supported this Rule 
submitted that the olaim whioh was made 
by the petitioner in this oase ought to have 
been dealt with by the Forest Settlement 
Offioer, Mr. Saokey, under the provisions of 
section 11. 

“15. Any person who has made a olaim 
under this ohapter may, within three months 
from the date of any order passed on such 
slain by the Forest Settlement Offioer under 
sections 11, 12, 13 or 14, present an appeal 
from such order to such offioer of the Revenue 
Department of rank, not lower than that of a 
Deputy Commissioner, as (the Local Govern¬ 
ment may, by notification in the Official 
Gazette, appoint by name, or as holding an 
offioe, to hear appeals from snoh orders.” 

*'a 6. (1) Every appeal under .the last 

foregoing seotion shall be made by petition 
in writing, ana may be delivered to the 
Forest Settlement Officer, who shall forward 
it without delay to tbe officer competent to 
hear the same. 

“(2) Every such appeal shall be heard in the 
manner prescribed for the time being for the 
hearing of appeals in. matters relating Fo 
revenue, and, except as hereinafter provided, 
the order passed on the appeal shall be 
final.” 

Section 17.—1 have already read seotion 17 
which provides for notification declaring a 
forest to be reserved. 

.“20. The Local Government may, within 
five years irom the publication of any notifica¬ 
tion under section 17 revi99 any arrangement 
made.under section 13 or IG, and may rescind 
or.iqoiify any order made under tbisjfohapter, 


and direct that any one of the proceedings 
specified in seotion 13 be taken in lien of the. 
other of snoh proceedings, or that a right ad- 
mitted under seotion 12 be commuted in the 
manner mentioned in seotion 14.” I think 
those are all the sections which are necessary 
to be referred to for tbe purpose of this 
judgment. 

It was urged on behalf of the petitioner 
that the meaning of the words disposed of 
in section 17, subsection (l) (a), was dis¬ 
posed of according to law,” that the Aot 
contemplated an enquiry into the merits of 
the olaim and that the Forest Settlement. 
Offioer must, under the provisions of the 
Regulation, eitter admit cr rejeot the olaim 
on tbe merits, and that inasmuch as the 
Forest Settlement Offioer held that he was not 
empowered to deoide the olaim of the 
petitioner, there had been no disposal of the 
petitioner’s olaim in accordance with the 
Regulation. On the other hand, the learned, 
Advocate General urged that the Aot specified 
aspeoial tribunal for adjudicating upon olaims 
in respeot of lands whioh it was proposed to 
convert into a reserved forest, that snoh 
olaims must be submitted to the Forest 
Settlement Offioer: and if the olaimant was not 
satisfied with the order of the Forest Settle¬ 
ment Offioer, there is an appeal provided by 
section 15 and that tbe deoision upon the 
appeal must be final, that in this oase the 
petitioner had submitted his olaim to the 
Forest Settlement Offioer who had rejected , 
it and that the petitioner had not 
appealed and consequently tbere was an. 
end of tbe matter iu short, that the peti¬ 
tioner’s olaim had in fact been disposed 
of. The learned Advocate General drew' 
our attention to paragraph 8 of tbe 

petition, from whioh it appears that one 
Annoda Charn Sen and another, who were 
also proprietors of some of the estates in 
question, raised similar objections in con¬ 
nection with lands adjoining the petitioner’s 
and lying on the east of the waterehed 
and their objections were similarly disallowed. 
by Mr. Sankey, and that the said Annoda. 
Charn and the others thereupon appealed 
to the Commissioner who directed the- 
Settlement Officer to deoide the objections, 
upoD evidenoe, and that thereupon by. his 
judgment dated the bth of Maroh 1917 Mr... 
Sankey allowed their objections, holding 
that) the. lands .claimed by them were not ! 
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ftt the disposal of the Government, and 
excluded the same from the reserved forest; 
and the learned Advooate-General urged 
that the petitioner should have adopted 
the same oourse as that whioh was adopted 
by Anuoda Oharn Sen. 

In my judgment the petitioner is on the 
horns of a dilemma. On the one hand, it 
may be said that by acceding to the view 
of the Forest Settlement Officer that he was 
not empowered to adjudioate upon the 
petitioner’s olaim and by the petitioner’s 
Pleader stating that he merely put in his 
objeotion and offered to produoe evidence 
as a safeguard to his olient in any fatare 
proceeding before the Civil Courts, the 
petitioner did not really submit his olaim 
to the Forest Settlement Officer, or at all 
events that he did not submit it to him 
for his adjudication. If this be the true 
view, then the petitioner did not adopt the 
course specified by the Regulation and he 
cannot now successfully contend that the 
notification was invalid on the ground that 
his olaim was not disposed of. On the 
other hand, if the true position be that the 
petitioner did submit his olaim to tbe Forest 
Settlemnt Officer for adjudication, then in 
my judgment it must be held that tbe 
Forest Settlement Offiier rejected bis olaim. 
The words used by Mr. Sankey were “I 
disallow the objoofcion, ” whioh in my judg¬ 
ment must be taken to be equivalent to 
rejecting the olaim, whioh was thereby 
disposed of. Tbe petitioner in this view, 
therefore, should have appealed to the 
Commissioner, as Annoda Oharn did, and 
urged that his olaim should be enquired 
into on tbe merits by the Forest Settlement 
Officer. He did not eo appeal, and, he, 
therefore, failed to adopt the course speci¬ 
fied by the Regulation, In my judgment, 
therefore, in either view the argament, 
that tbe petitioner’s olaim was not disposed 
of, fails : and, we ought not to hold that 
•the notification of the 27ch of August 1917 
was invalid on the above-mentioned ground. 
It may be, however, that the petitioner 
and his advisers were misled to eome extent 
by the course adopted by the Forst Settle¬ 
ment Officer, and by his remarks as to his 
previous decision being upheld by the Com¬ 
missioner on appeal. Mr Siny.il, the 
learned Vakil who appeared for the 
petitioner, n-gid with respect to this sugges¬ 


tion that in consequence of the course 
adopted by Mr. Sankey and his remarks 
the petitioner was entitled to assume that 
his lands would be excluded from the 
reserved forest. Upon the qaeation whether 
this was so or nit I express no opinion. 
I merely draw attention to the fact that 
if there was really any misapprehension 
created by the deoision or the remarks 
of the Forest Settlement Officer in the mind 
of the petitioner or his advisers and if 
the petitioner has really any merits in 
respeot of hia olaim, section 2) of the 
Regulation provides that the Local Govern¬ 
ment may rescind or modify any order 
passed under this chapter,” and it may 
be that the petitioner is not entirely without 
a remedy. 

For these reasons in my judgment this 
Rale should be discharged. 

Walyjslev, J,— I agree. 

Rule discharged. 


PATNA HIGH COURT. 

Criminal Revision No. 463 of 1920. 

Jane i7, 1920. 

Present; — Mr Jastice Jwala Prasad, 
MU3AE K1MAT — AccaiED—Pamio.fEU 

V378X8 

E VIPE ROR,—Opposite Partv. 

Penal Code (Act XLV of 186V, ». 4U — Criminal 
Procedure Code (Act V of 1893,), s. <133 —Stolen pro . 
prrty recovered from house of joint family—Managing 
member , responsibility of—Joint trial—Theft—Pro. 
pzrly recovered from various persons—Possession under 
joint control—Joint trial, legality of. 

Tlie presumption of possession which ordinarily 
attaches to the managing member of a family, and 
for whioh he ia prima facie responsible, may be 
rebutted by the facts and circumstances of a par¬ 
ticular case, and where it is not so rebutted and 
stolen properties are recovered from a house, the 
conviction of the managing member for the offence 
of being in possession of suoh properties is sustain- 
able [p. 343, ool. 1.] 

Although different persons charged with separately 
retaining different articles of stolen property, whioh 
are the proceeds of the same fheft, cannot be tried 
together, yet where the possession of different 
properties is under the joint control of all of them, 
or is duo to oonoart or collusion amongst them, the 
joint-trial of all of them is not illegal, [p. 813, ool. 2.J 
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Application against tbe order of the Dis¬ 
trict Magistrate Bbagalpar, dated tbe 14th 
April 1920, eonfinping that of the Snb> Deputy 
Magistrate, Supaul, dated tbe 28th February 

1920. 

Mr. J. NMaitra, for the Petitioner. 

Mr. Manohar Lai, Assistant Government 
Advoeate, for the Crown. 

JUDGMENT.— The petitioner, Masai 
Kamat, along with two others, Khubi Kamat. 
his son, and one Sukbawa Naw, was tried 
on a oharge under eeotion 411 of the Indian 
Penal Code for having been found in posses* 
aion of stolen property belonging to one 
Hari Singh of Pipra. Khubi was acquitted. 
The petitioner and Sakhwa Naw were oon- 
vioted and sentenced to undergo rigorous 
imprisonment for six months eaoh. The 
petitioner only appealed to the District Ma¬ 
gistrate of Bhagalpur, who by his judgment, 
dated the 14th April 1920, confirmed the 
•onviotion and sentence* The petitioner has 
now some to this Court in revision. 

The petitioner was oonvioted in respeot 
of a chadat (Exhibit 2) and a sari 
(Exhibit 3). The chadar was eonoealsd 
in the thatoh or chhapar of a house 
belonging to the petitioner. In that 

house tbe petitioner and his son Khubi, 
along with two daughters of the petitioner, 
and other females, lived. It was not proved 
aB to who sonoealed the chadar in the 
chhapar and also as to who was in exolosive 
possession of tbe house, in the chhapar of 
whioh tbe said property was found. Khubi 
was aosordingly let off, and Musai, the 
petitioner, being the head member and 
owner of the house, was held responsible for 
the possession of the property. 
i The tart (Exhibit 3) was reoovered from 
the possession of Mutammat Tetri, daughter 
of the petitioner. She was wearing the 
tart at tbe time of its recovery by tbe Sub* 
Inspector. She has been examined as 
defence witness No. 2 in the case. She 
admits that the tart was with her, which 
the Sub-Inspector recovered from her. She 
says that it was brought by her brother, 
Khubi, and was part of a long piece of 
cloth ; the other portion was given to her 
sister, who, she said, was then wearing it. 

lhe accused did 1 not olaim -the chadar , 
Exhibit 2. As to the sari (Exhibit 3) he 
stated that it belonged to his daughter. Tbe 

Courts below have concurrently held that 

—- * * • — . 


0A8EB. [1990 

both the articles belonged to the complain* 
ant, Hari Singh, and were stolen from his 
house along with other properties. The 
learned Takil on behalf of the petitioner 
disputes this finding. There is no foroe 
in this contention. Tbe complainant, Hari 
Singh, has identified tbe articles as belong¬ 
ing to him and has produced an invoice 
in support of his statement. The merchant 
of Bhagalpur, from whom the complainant 
purchased them, has also been examined and 
has corroborated him. Nothing has been 
suggested why this evidence should not be 
accepted. The finding of the Courts below 
that the artioles in question are stolen pro¬ 
perties, is accepted. 

The next contention is that it has not 
been shown that the petitioner was in exclu¬ 
sive possession of the place whence the 
chadar was reoovered and hence he can¬ 
not be made liable for being in dishonest 
possession of tbe same. It is contended 
that the thatch from where the chadar was 
reoovered was exposed to the public and 
that it is possible for a stranger to introduce 
it there. But there is no evidence on the 
reoord to support this contention. On the 
other hand, witness No. 4, Razi Khan, one 
of the witnesses for the search, dearly 
states in his evidence that Exhibit 2 was 
inside the thatoh near the eaves and that 
outside people cannot go near the spot 
where the cloth was ooncealed in the thatch. 
Witness No. 5 says that the “thatch of the 
room was towards the anyan side.” Thus 
tbe possibility of any stranger pnttiug the 
property under the thatch oppears to be 
nil. 

Now as to whether any other member 
of the accused’s family could have put the 
chadar under the thatch without the know¬ 
ledge of the petitioner. The thatch is be¬ 
tween his residential house and his cow-shed, 
whioh are dose to each other. That place 
was, therefore, pre-eminently fitted for the 
use by the male member of the house, ». e. t 
the petitioner and his son, Khubi. In a 
small house like that of the petitioner and 
with no other member in the family except 
himself and his son, it is impossible to ex¬ 
onerate him as a head member of the family 
from the responsibilty of being in possession 
of the stolen property found concealed in 
the thatoh of bis residential house wherein he 
lives. 



INDIAN OASES. 


343 


Lvm] 

MU8AI KAMAT V. IMPIR6R, 

I • » » 

Aa regards the other property, that is,' 
the ian, the petitioner’s responsibility 
appears to be mash more certain and 
olear. In paragraph 5 of the written state* 
ment, he admits that it belongs to bis 
danghter. The daughter was wearing it 
publicly and the petitioner must, therefore, 
be oharged with the knowledge as to how 
she same into possession of the same. Her 
explanation that it was given to her by 
her brother is obviously false. The olaim 
of the petitioner that it belonged to the 
daughter is also false, beaause it has been 
eonolusively shown that it belonged to the 
-complainant. The defenos of the accased 
is, therefore, dishonest, It has been sug¬ 
gested on behalf of the defense that the 
brother might have given the sari to the 
girl without the knowledge of the aosused. 
He belongs to an ordinary cultivating olass 
and as a head member is obviously in charge 
of feeding and clothing all the members 
of the family. He is the only person, 
-therefore, to supply the cart in question to 
his daughter. There ip, therefore, no sub¬ 
stance in th9 contention that the posses¬ 
sion in this case of the petitioner of the 
stolen properties has not been proved. 
Reliance has been placed upon the case 
-of Amrit Sonar v. Emperor (l). The 
-judgment in this case was delivered 
by myself and all that I held was that 
the presumption of possession, which ordi¬ 
narily attaches to a managing member 
of a faimly and for which he iB prima facie 
responsible, was rebutted by the facts and 
oiroumstanoes of that particular case. The 
question is, whether on the faots and cir¬ 
cumstances of the present oase that pre¬ 
sumption has been rebutted. As already 
observed, it has not been. Therefore, upon 
the facts in this oase, the Courts below 
were perfectly right in convicting the 
Moused of the offence of being in possession 
Of the stolen properties. 

The learned Yakil on behalf of the 
petitioner has, however, at the dose of his 
'argument attaoked the legality of the trial. 
The contention is that the petitioner, Masai 
could not be tried jointly with Sukhawa 
Naw for being in possession of different 
properties, though the booty of a single 

(1) 51 Ind. Oas. 263,4 ?. L. J. 525: (1919) Pat. 220, 

WKfr. L. J. 489. 


theft, committed in the house of Hari Singh. 
The proposition stated in the abstract may 
be accepted as correct. Tt is true that differ¬ 
ent persons charged with separately retaining 
different articles of stolen properties which 
are proceeds of the same theft, cannot be 
tried together. This proposition was enun¬ 
ciated in the oase of Abdul Marid v. Emperor 
(2). Harrington, J., who laid down that propo¬ 
sition, qualified it at page 1267 of the report 
by observing that: 

“No doubt several persons may retain the 
proceeds of robbery under their joint control 
and may jointly retain the whole proceeds, 
though they might deposit different articles in 
different places and might be jointly oharged 
with retaining the whole.” 

Thus where the possession of different pro¬ 
perties found with different persons is 
under the joint oontrol of all of them, or is 
due to concert or oollusion amongst them, a 
joint trial of all of them is not illegal, for 
the retention by all the persons in that oa«>e 
will be one transaction. The test of a joint 
trial of different persons is that the 
offences must have been committed in one 
transaction. If that teHfc is fulfilled, the joint 
trial is not illegal. In the present oase, 
the evidence of prosecution witness No. 6 
Ladua, son-in-law of the petitioner, shows 
that there was a conspiracy amongst several 
persons of the village to commit daooities 
and in the furtherenoe of that conspiracy, 
not only the present daooity, but also 
others were committed and that the pro¬ 
ceeds of all the dacoities were brought to 
the house of the petitioner, including those 
of the present daooity, and were concealed 
in a field belonging to the petitioner and 
thereafter the properties in question were 
concealed in different plaoee in the house 
of the petitioner and that of Sukhawa Naw, 
which are not very far from each other. 
The retention of the properties both in the 
field and in the houses of both the accused 
was due to the oonoert and collusion of 
them. The joint trial is not illegal. Besides 
the petitioner did not take the plea, which 
he is now taking, in the written statement 
filed in the trial Court, nor doe9 this plea 
appear to have been taken in the cross- 
examination, nor in the arguments in the 

(2) 83 0. 1259; 3 0. L. J. 412; 10 0. V7. N. 912; 3 
■ Or, L, J, 891, 
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Courts below. The point has not, therefore, 
been dealt with in the judgments of the 
Courts below. The plea in qaeation rests 
npon faots, namely, whether the retention 
of the stolen properties by the petitioner 
and Sukhawa Naw was on aooonnt of con¬ 
cert or aollasion between them; and when 
there is evidence upon this point, it is not 
open to the petitioner to take this plea 
for the first time in revision. Of course 
if there were no evidence at all on the record, 
perhaps it might have been permissible for 
him to take this objection as no farther 
investigation as to any fact would, theD, have 
been involved. The objection now taken ip, 
therefore, overruled. 

The result is that the application is 
rejeoted. 

I find, however, that the record of this 
case has been very badly prepared by the 
Magistrate. The examination in-chief of a 
witness iB at one plaoe and the cross exami- 
nation is at another, and often in continuation 
of the examination of some other witness, 
and sometimes it is very difficult to find out the 
examination or cross-examination of a parti¬ 
cular witness. 

Rule discharged. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 571 

op 1920. 

May 31, 1920. 

Present: — Mr. Justice Cbevis. 

0. A. HEYMERDINGUER —Convict- 

Petitioner 

versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of 1898J, a. 197 (1) 
— Subordinate, meaning of—Sanction, form of-Evidence 
of person hearing btatement, value of—Method of proof 
—Evidence Act (I of 1872), e. 167. 

An official is subordinate to the authority whioh 
appoints him and whioh has the power to dismiss 
him. [p. 846, ool IJ 

No set form of sanotion is required by seotion 
197 (I > of the Criminal Procedure Code. [p. 846, 
ool. 1.] 

The ovidenoe of a person who hears a statement 
0 as direct proof of that statement being made ^9 


the evidence of a person who sees a deed is proof 
of tho deed being done [p. 348, col. I.] 

Where a statement is admissible under seotion 

167 of the Evidence Act, it may be proved by any 

one to whom it was made. [p. 348, col. 1.] 

• 

Petition, under sections 435/439 of the 
Criminal Procedure Code, for revision of 
the order of the Sessions Judge, Lahore, 
dated the 15th March 1920, modifying that 
of the Special Magistrate, Lahore, dated the 
27th January 1920. 

Mr. No:d, for the Petitioner. 

The Government Advocate and Lala Pindi 
Das, Pnblio Prorecutor, for the Respondent. 

JUDGMENT,—The petititoner O. A, 
Heymerdingner, a Diatriot Traffic Sopsrin- 
tendent on the North Western Railway, 
has been tried and convicted by the Magis¬ 
trate of taking two bribes of Rs. 1,000 each, 
one from Ishar Das on 28th February 1918, 
and one from Bodbraj on the 16th April 
1918, and sentenced to two years’ rigorous 
imprisonment on each charge, sentences to 
run concurrently. The Sessions Judge on 
appeal ha9 upheld the conviction on the 
first charge only, rie., the taking of a 
bribe from Ishar Das on the 28th February 
aud reduced the sentence to one year’s 
rigorous imprisonment. 

The first point raised in this application 
for revision is that there is no legal sana¬ 
tion complying with the requirements of 
seotion 197 (1), Criminal Procedure Code. 
Tbe prosecution rely on the sanction of 
the Railway Board, and cite that part of 
seotion 197 (1) whioh runs ‘or other au¬ 
thority to which such.public servant is 

subordinate and whose piwer to give suoh 
sanotion has not been limited by such 
Government.” It is not contended that the 
power of tbe Railway Board has been 
limited. What is contended i9 that the 
petitioner is not subordinate to the Railway 
Board. Seeing that appointments to such 
posts as District Traffic Superintendent are 
gazetted under tbe signature of the Secre¬ 
tary to the Board, I take it that the appoint¬ 
ments are made by the Board. And if so, 
presumably the Board also has the power 
to dismiss. (Here reference may be made 
to Article 289 of the State Railways Open 
Line Code, Volame 11.) I do not stop to 
notice other gaz9t'e notifications whioh have 
been pointed out to me giving the Bj&rd 
various powers. I merly note tbat„ 
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preamble to the the Indian Railway Board 
Aot, 190>, states that the Board has been 
constituted for controlling the administra¬ 
tion of railways in India. I do not see 
how they oau effectively control each rail¬ 
ways if the servants of snch railways are 
not subordinate to them. And I should 
certainly say as a general proposition that 
an official was subordinate to the authority 
whioh appointed him and which has the 
power to dismiss him. Mr. Nood for the 
petitioner contends that the Railway Board 
exercises oertain powers suoh as appoint- 
msnts whioh they are not legally empowered 
to exercise as suoh Board and that really 
when exercising these powers, they do so 
merely as the Railway Department of the 
Secretariat of Gommeroe and Indastry. Bat 
the Board professes to make appointments 
a9 the Board, and I see no reason to sup¬ 
pose that the appointments are not really 
made by the Board; their authority a9 the 
Board to make suoh appointments has, so far as 
I know, never bien questioned up to the pres¬ 
ent, and I see no reason to presume that 
they are exceeding their powers. I hold that 
petitioner is subordinate to the Board. He is 
I should certainly say, subordinate to the 
Traffic Manager and to the Agent, but these 
too are, in my opinion, all subordinate to the 
Board and the District Traffic Superintendent 
is, a fortiori , subordinate. 

Then it is contended that the sanction is 
merely that of the President, and that the 
President alone is not the Board as the Board 
oconsists of the President and two members. 
Had the sanction been signed by the Secre¬ 
tary, apparently Mr. Nood would have ac¬ 
knowledged it as valid. Or had all the 
members signed it, apparently Mr. Nood 
would have admitted its validity. Bat, as 
Mr. Herbert points out, no set form of 
sanotion is required by section 197 (l). 
What happened was that the Agent of the 
North Western Railway wrote asking for 
Banotion. The answer was a letter, dated 
29th August 1919, from the Secretary of the 
Railway Board saying sanotion had been 
given by the Board. The letter runs, “l 
am directed to communicate sanction.’’ Later 
on comes the letter or order of the.4'.h 
November 19 i 9, saying' the Rvilway Biard 
sanctions,” etc.; this is signed by the Presi¬ 
dent. Tnis I take to be merely the expres¬ 
sion of„ the sanation, and I take it that tbj? 


whole Board as a Board did give sanotion, 1 
see no reason whatever to presume that the 
President gave sanotion without the know¬ 
ledge and consent and co-operation of his 
colleagues. I see no reason to presume that 
the President was not stating the facts 
oorreotly when he signed the order saying 
“the Railway Board sanctions,” This order 
1 take to be not the sanction itself, bat the 
formal expression or evidence of that sano¬ 
tion. I hold, therefore, that sanotion was 
properly given. 

The facts of the oase are stated at length 
in the judgments of the lower Courts, and 
it is unnecessary to repeat them. Mr. Nood 
wished to go into the faots of both charges 
of bribery, bat as the Sessions Judge rightly 
points out, there are certain faots which 
make the prosecution on the first charge stron¬ 
ger than that on the second. 

The learned Sessions Judge may or may not 
be right in acquitting on the second oharge I 
am quite prepared to hold the second oharge 
not proved. . But even assuming that charge to 
be, not merely not proved, but even false, X 
oannot see that this is any sufficient ground 
for holding the first charge also to be false. 
It is urged that the two charges are similar 

and that if the one is false, the other is 
also probably false. But all that can be 
said in my opinon is that there are certain 
oiroumstanoes in the seoond charge which 
have been held to justify an acquittal on 
that oharge, and that those circumstances 
do not exist in the first charge. 

The direot evidenoe in the oase is that 
of the bribe giver Isbar Das, and the two 
witnesses in whose presenoe the bribe was 
giveD. With regard to this part of the evi- 
denoe Mr. Nood points to two things; (1) the 
suppression or omission by Ishar Das in the 
earlier part of his evidence of the visit to 
Jivan Singh, and (2J the unsatisfactory ex¬ 
planation given as the reason for taking 
Bhagat Ram, vie., that he was wanted as an 
interpreter. These points have not been 
overlooked by the lower Courts, and I do not 
see in them anything of real importance. Had 
the oase been a oonspiraoy and had there been 
any real objeot in suppressing the visit to 
JiwanSiDgb, surely Harnam Das and Bhagat 
Ram wonld also have suppressed it. As to 
the reason given for Bhagat Ram’s presenoe 
apparently the real reason was that he went 
simply as a witness; if he and Ishar (Dae and 
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Harman Das foolishly thought that some 
further explanation was necessary, and 
invented a foolish one, I do not think this is 
any sufficient ground for doubting their whole 
story. Whether their story shonld be reject¬ 
ed really depends on whether there ia sufficient 
•orroboration. There is a good deal of corro¬ 
boration as to their movements from one 
place to another, but the main corroboration as 
to the taking of the bribe seems to be (1) the 
payment by petitioner into the Savings Bank 
of Rs. 1,000 on the 1st Maroh, and (2) the fact 
that Messrs. Tata <fc Company got wagons 
after 28th February though they had not got 
them before. 

As to the payment into Bank the conten¬ 
tion in this Court is that it was a mere 
coincidence that this ezaot amount was paid 
in, and that it was a lump sum paid in out of 
petitioner’s rate winnings. It is also urged 
that the prosecution should have been able 
to, prove how petitioner paid in Rs. 1,000, 
whether in cash or in notes, and if in notes, 
of what denomination. But as far as is 
apparent, the Alliance Bank had no reoords in 
existence at the date of the first enquiry into 
these oharges which would give the above 
information. Mr. Nood says the Treasurer’s 
note book shonld shew the details. But there 
is nothing to shew that the Treasurer keeps 
any such note book. He may perhaps keep 
rough notes, though even this is not apparent 
irom the record, but if he does there is 
nothing to shew how long he keeps them. In 
any case the information in question, even if 
.forthcoming, would not conclusively prove 
the case one way or the other. If petitioner 
paid in Rs. 1,000 in ten notes of Rg. 100 
eaob, still in the absence of proof of the 
numbers of the notes alleged to have been 
given as a bribe it might be said on petition* 
er’e behalf that these were not proved to be 
the same notes; if it -were shewn that the 
payment to the Bank was not in notes of 
Rs. 100, it might be said for tbe prosecution 
that petitioner had changed the notes. An 
application was made to me to admit further 
evidence to prove that there was no further 
race meeting after tbe end of Maroh at 
which petitioner aoted as bookmaker. I am 
quite prepared to assume this to be correct. 
]But assuming that petitioner knew on tbe 
1st Maroh that bookmaking for him was 
over for tbe season, still the question is, has 
the payment of Rs. 1.000 been satisfactorily 


explained. Mr. Nood argues thus: if this 
Rs. 1,000 was not the race winnings then 
what became of those winnings? Did they 
vanish ioto thin airP Tbe answer seems to 
me obvious, and is as follows. According to 
the defence the petitioner won a consider* 
able enm, estimated at Rs. 2,500 to Rs. 3,000, 
on tbe races; this deposit of Rs. 1,000 
is 4be only deposit which has been alleged by 
petitioner to be a deposit of race winnings; 
then what became of tbe remaining winnings, 
say Rs. l,f>C0 to Rs. 2,000P Did this 
vanish into thin airP Petitioner says he won 
a considerable sum, but he has no accounts. 
He puts this deposit of Rs. I,COO down to 
raoe winnings, and for him it is argued that 
in tbe absence of other proof as to what 
became of those winnings his explanation 
should be accepted. It might have been 
acoepted perhaps if he had aeoonnted for the 
rest of the winnings. That Isbar Das knew 
of tbe deposit of Rs. 1,000 made on latMaroh 
when he first came forward with bis story of 
tbe bribe appears to me utterly improbable. 
It seems to me far tco wonderful a coincidence 
that he should bave brought forward a false 
story of a bribe of Rs. 1,000 given on tbe 
very day before petitioner paid exactly this 
snm into the Bank, and 1 say this Dot in tbe 
least forgetting that there is goodevidenoe to 
show that petitioner won considerable, stima 
of money at raoe meetings terminating with 
a meeting in the latter part of March. I 
consider this payment of Rs. 1,000 on tbe 
1st March is strong oorroborafcion of the 
etory told by Ishar Das and bis oompanions, 

Both as regards the story of tbe bribe 
taking and the deposit there is the argument, 
wonld petitioner be snoh a fool as to take 
money before witnesses one day and to pay 
the very same snm into tbe Bank tbe next 
day. The learned Sessions Jndge has con* 
-sidered this argnment fully, and I see no 
reason to differ from bis eonolnsions. I 
wonld only add that if criminals did not 
oommit rash mistakes fewer orimes wonld be 
detected. • • 

A great deal of time has been occupied in 
this Court in arguments to shew that if Tata 
& Sons did not get wagons for their aotton 
before 1st Maroh, it was because wagons 
were soant-y and American cotton had no 
priority till Marob, and that after 1st March 
when wagons were more plentifnl and Ameri* 
oan ootton got priority, Tata & Sods were 
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'Hot unduly favoared, and I have been 
referred to many of the doonments filed as 
-exhibits, bnt I fear the case for the defense 
-ia by no means improved. The letter from 
the Traffie Manager (Exhibit B 27) giving 
' priority to Amerioan ootton is dated 22od 
‘February 1918, and presumably reached 
Multan on the 23rd, Petitioner initialled it, 
but the aaeompanying date is not olsar. 
^The instrustions from the Distriot Traffio 
Superintendent to Station Master should 
'have issued promptly, but.they were drafted 
“only on the 28th February signed by the 
-District Traffic Superintendent on the 1st 
-Marsh and issued on the 2nd Marsh. For 
4he prosesution it is pointed out that aeoord- 
ing to Isbar Das negotiations with Lai 
Ohand had opened on the 20th February 
but the bribe was not paid till the 28th, 
'Had instrustions as to priority of Ameriean 
sotton been issued promptly on reseipt of the 
Traffie Manager’s orders, would Ishar Das 
have paid up the bribe ? Possibly not. 
•The explanation offered for the defense is 
that the Distriot Traffio Superintendent was 
out on tour on the line, but his Travelling 
Allowance Bill (Exhibit B.35) shows that he 
was in Multan from 2ird to 27th Febrnary. 
An alternative exp'anation is that Lai Chand 
is responsible for hanging up the issue of 
instrustions. 

* For the prosecution attempts have been 
made to show that wagons were withheld 
before the 28th Febrnary when they might 
have been supplied, but 1 doubt if this has 
been elearly established. Bat there is on 
the file a telegram No. 298 from the Traffic 
Manager, dated 7th March 1918, stop¬ 
ping traffio, and a later telegram No. 317, 
dated 9th April 1918, re-opening it for 
sotton, and it is pointed out that Tata 
& Sons got 70 odd wagons between those 
dates. So there appears considerable reason 
to suppose that Tata & hone were 
favoured in Marsh and April. In faot in 
the Sessions Court it seems not to have 
been argued that Tata & Sons were not 
favoured, but that there were sufficient 
reasons for favouring them. As to putting 
the blame on to Lai Chand I do not think 
this is possible. There has been a good 
fleal of dissuasion as to Exhibit B 4 in 
Irhieh petitioner in December 1917 tells 
Station Masters: “ In no ease is anyone to 
1m given a wagon out of turn. If any order 


is reaeived from my offiae to give a oertain 
merchant wagons it means that he is to be 
supplied in the order of registration, whe¬ 
ther military, E. G. or public goods. ” For 
the defense Mr. Boaltb’s evidence is re¬ 
ferred to as showing that this was quite 
a proper letter. But Mr. Boalth expresses 
himself ver> guardedly as regards this 
letter, saying that on the faoe of it, it does 
not strike him as improper, because any 
Station Master reading it would think that 
a speoial order was ooming down from a 
higher authority, but that if the Distriot 
Traffiio Superintendent was reserving to 
himself power to issue orders on his own 
motion giving priority to one merchant he 
would be acting wrongly. Mr. Boalth adds 
that he never gave any merchant priority 
nor had any intention of doing so. Now 
if petitioner never intended to give priority 
to any merchant, what need was there to 
talk of orders from his office to give a 
certain merohant wagon*? If every merchant 
was to get his proper turn, what {need of 
orders from the District Traffio Snpetinten- 
dent’s Offiae regarding any particular mer¬ 
chant ? Orders did issue in some cases, as 
other Exhibits shew. The best explanation 
that can be offered for the defence is that it 
was simply to get rid of importunate visitors 
to petitioner's office, though really the 
orders were not meant to give undue 
preference to any one. All that I 
can say is that the letter, Exhibit 
B-4, is a most suspicions one, and 
in my opinion Station Masters were given 
a plain hint thereby that the District 
Traffic Superintendent would be likely to 
issue orders relating to oertain merchants, 
bnt tbat in correspondence at least regula¬ 
tions must be observed. 

As to the argument tbat wagons beoame 
more plentiful after 1st March, it is not 
shewn where they came from but oertaih 
registers are pointed to shewing that later 
on traders in general got their goods away 
promptly. I am unable to come to any 
dear finding as to Messrs. Tata and Sons 
having been improperly kept out of wagons 
till let March and unduly favoured there¬ 
after, bnt I regard Exhibit D-4 as a highly 
suspicions letter which has not been explained 
and I regard the hanging up of the 
instructions giving priority to American 
ootton as exactly fitting in with Jh# atory 
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of the bribe being given on the 28th 
February though arranged on an earlier 
date. I note that an application has been 
made to me to call for the reoords of 
another ease to shew the supply of wagena 
on 12th April 1918, but I regard this as 
totally unneoessiry for the purpose of the 
present oase. 

All I oan say about the wagons is that 
had the instructions as to Amerioan ootton 
been promptly issued, Messrs. Tata and Sons 
should have been abl9 to get wagons some 
days earlier than 1st Marsh, whereas 
apparently they only began to get wagons 
on 1st Marsh. 

Then it i§ said that oertain inadmissible 
evidenee has wrongly been admitted, 
especially evidence relating to petitioner's 
Bank aooonnt prior to 1st March, and that 
though the learned Sessions Judge has 
said he has rejeoted this evidenoe, he mnjt 
infallibly have been prejudiced. The same 
argument might apply to myself. I destine 
to admit that a Jodioial Officer cannot, though 
aware of oertain evidenoe, rejeot it and 
judge the oase fairly on the merits of the 
remaining evidenoe. It is said that the 
Sessions Judge, though professing to dis- 
regard the above evidenoe, dearly had it 
in view when he speaks cf its being 

proved that Lai Oband was petitioner’s 
dalal. But this Bnding might equally have 
been arrived at without the evidenoe as 
to the old banking aooonnt being on the 
record at all. 

Then it is urged that Police diaries 

have been wrongly used as evidenoe. I 
cannot see this. Where they have been 
referred to, it is merely to test the 

evidenoe given in Court. 

Then it is urged that statements by 

persons that Ishar Das said oertain things 
to them are seoondary evidenoe and mere 
hearsay. But where such statements are 
admissible under seotion 157, Evidenoe 
Aot, surely they oan be proved by any 
one to whom they were made. The 

evidenoe of a person who hears a state* 

ment is as direst proof of that statement 
being made as the evidenoe of a person 

who sees a deed is proof of the deed 

being done; the latter is oalled an fye* 
witness, the former may well be described 
&c an ear-witness. Eaoh depoees to what 


has oome to his personal knowledge through 
one of his senees. 

Then the matter of dismissal of oertain 
Station Masters is referred to. The learned 
Sessions Judge i9 not quite oorreot here. 
Mr. Boalth's evidenoe shows that petitioner 
merely recommended that they should be 
reduced a grade, but that Mr. Boalth 
dismissed them. Bat I do not sec that 
this makes any material difference to the 
oabe. 

Then there is the matter of Mr. Henriques 
not bsing re-balled for farther oross* 
examination after the charge. I do not 
think Mr. Henriques was a very material 
witness and the Sessions Judge’s record 
shows that all that the defence wanted to 
af k him about was the date of his interview 
with petitioner and that Counsel in the 
Sessio s Judge’s Court was quite content 
when the Sessions Judge wa9 prepared to 
assume that the interview wag prior to 
28th February. Mr. Nood argues that 
further questions might have been asked, 
but in the face of what was said in the 
Sessions Court I am not prepared to 
assume that any farther questions would 
have been asked. 

Then it is urged that the Sessioaa 
Judge decided the oase on points not 
raised in arguments before him, thus 
depriving Counsel of right of reflly. As 
an instance it is urged that the Session* 
Judge wrongly assumes that Ighar Das is 
shrewd and gets over all difficulties by 
talking of Ishar Das’s shrewdness. The 
Sessions Judge has, as far as I oan see, ooufin- 
ed himself to relevant facts, and 1 fail to 
see that petitioner has any oause to oom- 
plain. 

Then it is urged that Mathra Das was not 
oalled and that Lai Chand’s evidenoe 
denying that any bribe was given in hie 
presenoe has wrongly been disbelieved. 
The pro6eoution is not bound to oill any 
witness who they do not think will state 
the truth. Lai Chand was oalled by. the 
Court. As was only to be expected he 
deoijd the truth of Ishar Das’s story; I 
do not see why his evidenoe should have 
been regarded as carrying weight. 

Then it h urged that petitioner was 
made to give up his plea of being a 
Earopean British subjeot by the Magistrate 
insisting on eyidenos from England: 

*••*» • .« • -f 
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there is nothing at all on the reoord to 
support this. 

1 have dealt with all points argned 
before me. The ease has, with regard to 
&6me parts of the evidence, been argued 
as if it were an appeal, and my present 
order in parts reads mnoh as if it were 
the judgment of an Appellate Court. 

The learned Sessions Judge has disonssed 
the ease folly, and I am unable to discover 
any reason for holding his decision to be 
incorrect. I oan find no reascn whatever 
for interference, and 1 dismiss this 
application for revision. The petitioner 
should surrender to his bail before the 
District Magistrate or to the Superintendent, 
Jail; failing this be will be re arrested. 

Application dismissed. 


CALCUTTA HIGH COURT. 
■Cbiminal Revision No. 652 of it 19, 
August 15, 1919. 

Present:— Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justioe Duval. 
CHAUDHUBI ME AH and others— 
AoCUtID—P Ill'll ONERS 
tersu* 

IABDUL RAHAMAN— Complainant— 

Opposite Party. 

i Criminal Procedure Code (Act V of 1698,), n. 195— 

Sanction (o prosecute—Matters to be considered—Pro¬ 
ceedings likely to prove abortive—Sanction, refusal of. 

In granting sanction to prosecute under section 
196 of the Criminal Procedure Code the Court should 
be astute to see that there is no abuse of the ad. 
ministration of criminal justice, and where there is a 
strong probability that proceedings will prove 
abortive, sanction ought to be refused. Lp. 3C0, col. 2.J 

Revision against the deoision of the Sessions 
Judge, Noakbaii, dated the 5th July 1919. 
' Babu Suresh Chandra Talukdar , for the 

Petitioners. ~ 

Babu Hemendra Kumar Das, for the Um- 

plainant Opposite Party. 

JUDGMENT. 

Sanderson, C. J.—This is a Rule granted 
to show cause wby an order sanctioning 
the prosecution of the seven petitioners by 
Mr. Ghatak, the learned Judge, should not be 

let aside. 

% 


CASKS. 

The matter cornea before us under sec* 
tion 195(6) of the Code cf Criminal Pro¬ 
cedure, which provides that “ Any sanction 
given or refused under this seotion may be 
revoked or granted by any authority to 
wbioh the authority giving cr refusing it is 
subordinate,” and, this Court has to deoide 
whether the sanction given by the learned 
Sessions Judge should be revoked in the 
oase of all the petitioners or in the ease 
of aDy of them. The conclusion of the 
learned Judge’s judgment was in these 
terms: ‘ 1 accordingly sanction prosecution 
of the opposite parties or such of them as 
are guilty of the offences mentioned or aDy 
of snoh offenoep,” It was argued by the 
learned Vakil who appeared on behalf of 
the petitioners that this order was irregular 
and could not stand and that the learned 
Judge ought to have decided with regard 
to each tf tbe petitioners whether it was 
proper to sanotion the prosecution againet 
him, Tbe learned Vakil who appeared for 
tbe complainant has abandoned hiVapplioa- 
tion foreanotion as regards petitioners Nos. 4, 
5, 6 and 7; and, oonesquently inasmuch as 
the application was on behalf cf the com¬ 
plainant alone, the Crown having taken no 
part in the proceedings, J do not think it 
is necessary to investigate the case of those 
petitioners any further; and, as far as 
petitioners Ncp. 4 to 7 are oonoerned, tbe sanc¬ 
tion which has been granted is revoked. 

As regards tbe other three petitioners, 
before arriving at our deoision it is neoes- 
fary to e(a(e certain faots, whioh, I think, 
slow that tbe prcoeediDgs in this cace 
were cut cf the ordinary : It appears that 
one Cfcaodhuii Meab lodged a case sgainst 
Abdul Rahaman under section 471 and 
other section?. The Magistrate summoned 
the accused Abdul Rahaman and held an 
enquiry in his presenoe in the oourse of 
whioh a large number of witnesses were 
examined at the instance of Cbaudhnri 
Meah, and they were cross-examined at some 
length by tbe accused. The Magistrate die- 
believed Chaudhuri Meah’c oase, discharged 
tbe accused and ordered that Cbaudburi- 
Meah and his witnesses Nobin Chandra 
Mojumdar and Kashi Chandra Mojumdar,. 
who are the second and third petitioners, 
in this Court, should be prosecuted for briog. 
ing a false ease. Against that order a motion- 
was preferred before the learned Session* 
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Judge who, after an investigation, held that 
there was sufficient evidence against Abdul 
Rabaman and that the order of discharge 
was improper on the evidence. The result 
was that the learned Judge set aside the 
order of discharge and directed a further 
inquiry. The case was heard by another 
Deputy Magistrate, who found that there 
was a privi'i facie oase against the accused 
Abdul RahamaD and committed him to the 
Sessions. The oase was tried before Mr. De, 
the learned Sessions Judge, and the accused 
was acquitted, the learned Judge saying 
that be acquitted him on the ground that 
he considered that there was a reasonable 
doubt as to the guilt of the accused. During 
these proceedings, the order for the pro¬ 
secution of Chandhuri Meah and petitioners 
Nos. 2 and was in abeyance. Then Chau- 
dhuri Meah, Nobin and Ktshi applied to the 
learned Sessions Judge to refer the order 
for the prosecution of them to the High 
Court, so that it might be quashed. The learn¬ 
ed Judge refused so to do and gave a consi¬ 
dered judgment setting out his reasons for his 
refusal. Then an application was made to 
the High Court for a Rule to 9et aside the or¬ 
der made by the Magistrate, directing the pro¬ 
secution of Chandhuri Meah and his two 
witnesses. Upon that application my learned 
brothers Mr. Justice Riobardson and 
Mr. Justice Sbamsul Huda set aside the order, 
mainly on the ground that it was made 
more than a year ago and at a time when 
the evidence had not been so fully brought 
before the Court as it was afterwards. They, 
therefore, set aside that order, but direoted 
that an application might be made by 
the Distriot Magistrate to the learned 
Sessions Judge to make an order under 
seotion 476. They also direoted that it 
would be open to the learned Sessions 
Judge, if he was moved under seotion 195 
of the Code of Criminal Procedure, to sana¬ 
tion the prosecution of the petitioners. 
Subsequently an application was made to Mr, 
Ghatak, the learned Sessions Judge, for 
sanction to prosecute not only Chandhuri 
Meah and his two witnesses Nobin and 
Kashi bnt also the other petitioners, and 
thereupon the learned Judge made the order 
which I have read. 

Now, the question remains whether my 
learned brother and I are prepared to uphold 
(he sanction which has been granted by the 


learned Sessions Judge as regards the first 
three petitioners Chandhuri Meah, Nobin 
and Kasbi. 

I desire it to be clearly understood that, 
anything I say in my judgment is not in-! 
tended to be in any way departing from or. 
minimising what was said by the late learned ; 
Chief Justice in Mr. Hume Public Prosecutor v. 
Potesh Ohunder Qkose (An Attorney , In re) (1) 
At page 45o* he said: “There are, however,, 
certain rules of prudence to which any 
Court ezeroisiDg its discretion would have 
regard, and pre eminent among them, possibly 
a oompendioua statement of all, would be the 
rule that the Court will be astute to see that 
there shall be no abuse of the administra¬ 
tion of criminal justice.” The learned Chief 
Justioe had already pointed out that the 
matter was one for the discretion of the 
Court to which the application was made. 
Our decision in this oase is arrived at upon 
the peculiar and somewhat special facts of 
this oase, and the conclusion at which we 
arrive is that the sanction which has been 
granted with regard to the first three 
petitioners should be revoked. In my judg¬ 
ment the matters disclosed in the various 
judgments and proceedings to which I have 
referred go to show that if prooedings were 
taken against these three petitioners, there 
is a strong probability that they would be 
abortive. Oa these grounds in my judgment 
the sanction should be revoked. 

The Rule is made absolute as regards all 
the petitioners. 

' Duval, J.— I agree. 

Pule made absolute. * 

- (1) 22 Ind. Cas. 321; 41 0. 446; 16 Or. L. J. 49. 

' *Page of 41 0. — Ed. 

- - - - i 


A 





INDIAN CASKS, 


&si 


v«i. iiviii] 


HARRIS V. PEAL. 

ALLAHABAD HIGH COURT. 

Criminal Revision No. 369 op 1919. 

Jnly 4, 19*9. 

Present: —Mr. Justioe Walsh. 
ASHBEY CLARKE HARRIS— Applicant 

versus 

Mrs PEAL —Opposite Party. 

Criminal Procedure Code (Act V of 1896J, ss. 250, 
435, 454— Revision application, whether subsequent 
stage of same case—Complainant a European British 
subject—Right to make claim under s. 454,—Juris¬ 
diction. 

Ail application for revision is au independent 
matter giving a right to apply to a superior Court 
independently of any proceedings necessarily subse¬ 
quent or consequent upon the hearing of the origi¬ 
nal case, and is not a subsequent stage of the same 
case within the meaning of section 454 of the Crimi¬ 
nal Procedure Code- [p. 351, col. 2.] 

The High Court at Allahabad has jurisdiction to 
entertain an application for revision of au order of 
the City Magistrate of Lucknow in a case in which 
the complainant is a European British subject, 
irrespective of whether he has made a claim to be 
dealt with as such, against whom an order under 
section 250 of the Criminal Procedure Code has been 
made. [p. 361, col. 1.] 

Criminal revision from an order of fhe 
City Magistrate, Locknow. 

Mr. G. Thompson, for the Opposite Party. 

Mr. Lalit Mohan Banerji (OffioiatiDg Assist¬ 
ant Government Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision against an order made by the City 
Magistrate of Lucknow on the 22nd of May 
1919 awarding cjmpensation to a defendant 
Against a complainant under section 250 of 
the Code of Criminal Procedure. The com¬ 
plainant was a person of the name of Harris, 
•whose complaint was dismissed. He olaimed 
to be a European British subject, a fact 
which is disputed, but for the purpose of the 
preliminary objection it must be assumed. 
He applies in revision to this Court to ques¬ 
tion the order made against him under sec¬ 
tion 250 by the City Magistrate of Lucknow. 
Nobody can doubt that a superior Criminal 
Court has jurisdiction, under section 435 and 
the other appropriate seotions of the Criminal 
Procedure Code, to examine an order under 
section 250 of the Code of Criminal Pro- 
•edure in the exercise of its ordinary revi- 
eional jurisdiction. The question is whether 
meeuming that a person against whom such 
an order hae been made is a Enropean 
British subject, this High Court has juriedic 


tion in the oase of an order made by the 
City Magistrate of Lucknow. I think it baa. 
The High Court in such case is, as defined 
by section 4 (l), to mean the High Court of 
Judicature of the North-Western Provinces 
in reference to proceedings against European 
British subjects. I tbiDk this was oertainly 
a proceeding. 1 do not know what else 
it could possibly be oalled. It dearly was 
against Mr. Harris and it ordered him to 
pay a sum as compensation, and it is assumed 
for the purpose of this objection that he is 
a European British subject, 

A further argument was submitted, namely, 
that Mr. Harris, assuming that he is a 
European British subject, has relinquished 
his right under seotion 4o4. I do not agree 
with this view. Seotion 454 provides that 
if a European British subject does Dot claim 
to be dealt with as snob by the Magistrate 
(that obviously refers to a charge made 
against him in respect r»f which he may be 
tried by the Magistrate or committed), he 
shall be held to have relinquished his right 
to be dealt with on aDy special terms appli- 
oable to a European British subjeot and shall 
not assert it at any subsequent stage of the 
same case. In the first place, Ido not think 
an application in revision is a subsequent 
stage of the same case. It is a totally inde¬ 
pendent matter giving a right to apply to 
a superior Court independently of any 
proceedings neoeesarily subsequent or conse¬ 
quent upon the hearing of the original case. 
Seoondly, I do not think Mr, Harris, assum¬ 
ing that be was a European British subject, 
would have had any right to make the claim 
at all under seotion 454. It had become a 
complaint in the Court of the City Magis¬ 
trate of Luoknow and all the provisions of the 
Code applicable to complainants were appli. 
sable to him. Seotion 250 was applicable to him, 
whether he was a European British subject 
or not and, therefore, there was nothing that 
he could relinquish. Thirdly, I think the 
jurisdiction of this Court or of Oudh, as the 
case may be, in these matters must depend 
on a question of fact and not upon the 
question whether a man obooses to make a 
particular claim in a particular case or not. 
The question of fact is whether this proceed¬ 
ing was one against a European British 
subjeot. It does not seem to matter in the 
least whether he chose to make the claim or 
not. In my opinion fthie is the proper Court, 
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The preliminary objeotion fails subjeot to 
the determination of the question whether he 
ia a European British subject, with which I 
will deal at a later stage. 

I find as a faot that Mr. Harris is a 
European British subject. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 105 op 1919. 

April 3 1919. 

Present: — Justice Sir Asutosh Chaudhuri, Kt. p 
and Mr. Justioe Newbould. 

Sued MOHUMMED RAZ1UDDIN_ 

Petitioner 

r e r sus 

Thi CORPORATION op CALCUTTA— 

OPP08ITI Partt. 

|f Galcutu Municipal Act (III of 1899), s. 341 — 
When a fixture has been attached to a building ," 
meaning of—Applicability 0 / section—Duty of prose, 
cut ion. 

The words “when a fixture has been attached to 
a building” in section ?4i of the Calcutta Municipal 
Act mean that the building must first be in existence 
and the attachment of the fixture subsequent to the 
erection of the building, and the words cannot bo 
applied to a part of a building constructed at the 
same time as the main building itself. In order to 
apply the provisions of the section, it is incumbent 
on the prosecution to prove the facta upon which 
its applicability depends. 


removed under section 341 of the Calcutta 
Municipal Act III of 1899 and has directed 
its demolition under section 450 (3) of that 
Act. In our opinion it has not beeri proved 
that the provisions of section 341 are ap¬ 
plicable to the structure whioh is the sub- 
jeot matter of this dispute. The structure 
in question is a masonry platform whish 
extends in front of the petitioner’s?bnilding 
and over a drain in the public" street.. 
1 here is no evidence when this masonry •. 
platform was ereoted. But witnesses have J 
deposed that so far as living memory goes, 1 
the masonry platform has been in existence - 
as a part of the building. In order to take; 
advantage of a penal section it is necessary ’ 
for the prosecution to prove the facts' 
on which the applicability of that section 
depends. action *41 applies to a fixture' 
which has been attached to a building so' 
as to form part of the building and causes; 
a projection, enoroaohment or obstruction 
over or on any public street.” As* we un-> 
deretand them, the words’‘fixture whioh has - 
been attached to a building” cannot be applied ; 
lo a part of the building which was con¬ 
structed at the same time as the main build¬ 
ing itself. The words "when a fixture has 
been attached ” seem to ns to mean that the 
building must first be in existence and the? 
attachment of the fixture subsequent to the 
ereotion of the building. Taking this view, 
as it has not been proved that the platform 
in question was constructed after the bnild- 

™ ere8ted . we must hold that the 
Municipal Magistrate had no power to pass 1 
the order oomplained of and we must, there. 

fore, make this Rale absolute and set aside 
that order. " 


Revision against an order of the 2nd Muni¬ 
cipal Magistrate, Calcutta, dated the 23rd 
Deoember 1918, 

Babus Manmatha Hath Mukherjee and 
Probodh Ohandra Ohatter-ee, for the Petitioner. 

Babn Satihdra Nath Mukherjee, for the 
Opposite Party. 

JUDGMENT.—This is a Role aalling upon 
the Chairman of the Corporation and the 
Municipal Magistrate to show cause why 
the order oomplained of should not be set 
aside. The order oomplained of was passed 
by the Municipal Magistrate on the 23rd 
Deoember 1918. He has held a certain 
ttrueture to be a fixture whioh is liable to be 
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OHANDRA BIKODE KOKDU t'. ALA BOX, 

CALCUTTA HIGH COURT. 

FULL BENCH. 

Appeal fron Order No. 242 of 1918. 

June 1, 1920. 

Present— Sir Asutosb Mookerjep, Kt , Anting 

Chief Justioe, Sir Ernest Fletoher, Kt., 

Sir N. R. Chatterjea, Kt., Mr. Justice 
Teanon, Mr. Justioe RiohardsoD, 
Justioe Sir Asutosh Ohaudhnri, 

Kt., and Justioe Sir Syed 
Shamsul Hada, Kt. 

CHANDRA BINODE KUNDU- 

[DeCRBE HOLDER—APPELLANT 

versus 

Sheikh ALA BUX DEW AN and on his death 

ONE OF HIS HEIRS AND LeOAL RePaESENTATI VES, 

SAMARTABAN B1BI, andothers — 

J UDG ME NT-DEBTORS AND REMAINING DeChEE- 

holders—Respondents. 

Landlord, and tenant—Occupancy holding — Honey • 
decree obtained by landlord—Execution of decree — 
Holding, whether can be sold. 

The sole landlord of a raiyat is competent to sell, 
In execution of a money-decree against the raiyat, 
his occupancy holding, whether the holding be or be 
not transferable by custom or local usage, [p. 377, 
ooL l.] 

Appeal against the deoree of the District 
Judge, Daaoa, dated the 4th of May 1918, 
affirming the order of the Munsif, 1st Coart 
at Munshigunge, dated the 2nd of February 

1918. 

FACTS appear from the following Order of 
Reference to a Fall Benoh:— 

Mookerjee and Henderson, JJ.—( August 
21 tf, I919.)—Thi8 is an appeal by a 
deoree-holder against an order made by 
the Coart of Appeal below in affirmance 
of an order of the Court of Brat instance 
dismissing an application for exeoation of a 
deoree. The applioants hold a deoree for 
money against the respondent, and in exe« 
oution of that deoree have attaohed his 
holding. If so happens that the applioants 
are the landlords of the respondent. The 
respondent is a raiyat with right of oooupanoy. 
His objeation is that tbe holding is not 
transferable by oastom or usage, and oaonot 
ha sold in exeoation of tbe deoree held by the 
applioants. Tbe Courts below have given 
•ffeot to this objeotion and have held that a 
nop.transferable oooupanoy holding oannot 
be Bold in exeoation of a deoree for money, 
•yen though the deorea-holder ba the sole 
landlord of tbe raiyit. Thera is. no authority 
in this Oot^rt dirsqtly in point, but raliaooe 
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has been plaoed by the appellant and the 
respondent upon deoisions, in support of 
their respeotive oontentions, whioh oannot be 
reoonoiled. The point was raised in Mac • 
pherson v. Debt Bhushan (l), where it was 
ruled that a sixteen annas landlord oannot 
sell his raiyat's oooupanoy holding in execu¬ 
tion of a money-deoree, unless the raiyat's 
oooupanoy holding is transferable by usage. 
It was pointed out that the rule propounded 
in Ananda Das v. Ratnakar (2\ Shukuruddin 
Ohcwdhury v. Rani Hemangini Debi (3) and 
Dutarkanath v. Tarini Sankar (4) oannot 
be reoonoiled with the decision in Agctrjan 
Bibi v. Panaulla (5). The decision of the 
Full Bench in Dayamoyi v. Ananda 
Mohan Roy (6) does not direotly touch the 
question ; and the appellants have oontended 
that the operation of the propositions enun¬ 
ciated by the Full Benoh should not be 
extended on logical grounds to oases, in 
whioh the oirournstanoes are fundamentally 
different from those of the litigations whioh 
led to the Full Benoh referenoe. Dr. 
Dwarka Nath Mitter has further argued that 
the Full Benoh oould not have intended to 
legislate in this matter, and that expressions 
of opinion whioh went beyond the referenoe 
and were not required for the decision of the 
question aotually before the Court, however 
valuable, oannot be regarded as binding, 
Tbe respondent has referred to the decision 
in Narayani v. Nabin Ohandra (7) and later 
deoisions where that oase has been followed. 
The respondent has conceded that these oases 
do not direotly help his oontentions; but he 
has argued that the principle enunciated 
therein, as a logical extension of the rules 
formulated by the Full Benob, should be 
logioally extended a step further. In this 
state of oorfliot of juiioial opinion, we must 
refer the question whioh requires decision 
in the oase before us, to a Fall Bsnoh. 
That question may be formulated in the 
following terms : Is the sole landlord of a 
raiyat competent to sell, in exeoation of a 

money deoree against the raiyat , his oooupanoy 

(1) 42 Ind. Cas. 36; 2 P. L. J. 530. 

(2) 7 C. W. N. 572. 

(3) 13 Ind. Caa. 192; 16 C. W. N. 420. 

(4) 34 C 199; 5 C. L. J. 2J4; II C. W. N. 513. 

»5)6 Ind Cas. 452; 37 C. 687 at p.093; 14 C. W. 

N. 779; 12 C. L. J. 169. 

(6) 27 Ind. Cas. 61; 42 C. 172; 18 C. W. N. 971 20 
C. L. J. 52 (F. B.l. 

(7) 26 Ind. Cas. 803; 21 C. W. N. 400; 44 C. 720 
35 C. L, J. 3511 
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holdinr, nnlefs the holdirg is transferable 
by usage or custrm? Uijder tbe rales of 
the Court, the whole appeal is referred to tbe 
Full Bench. 

Dr. Dwarkanath Mitter (with him Babus 
Manindra Nath Banerjte, Bireswar Bagchi 
and Narayan Chandra Ear), for the Appel¬ 
lant.—This referenoe arises out of an appeal 
by a deoree holder landlord from an order 
of the DiBtriot Judge of Daooa, affirming an 
order of dismissal passed by the Munsif on 
an application for execution of a deoree. 
A dtoree-holder landlord obtained a money- 
deoree against a tenant who was an occu¬ 
pancy ryot. The landlords representing the 
16-annas interest sold the holding in execution 
thereof The judgment debtor objeoted to 
the execution taking place on the ground that 
the holding, not being transferable by custom 
or local usage, could not be sold in execution 
of a money-decree. Both the Courts below 
upheld the objection. Tbe lower Appellate 
Court in upholding the objection relied on 
thetheoase of Naraymi v. Nabin Chandra 
(7) and held that the point was covered by 
the Full Bench decision in Dayamoyi v. 
Ananda Mohan Roy (6). My point before the 
Division Bench was that the present point 
was not covered by the decision in Daya • 
moyi’s case (6). The three questions which 
led to the referenoe in that case did not 
involve the present question. Secondly, 
the general enunciations in that case, 
although they do cover the present case, were 
not involved in that referenoe. They must 
be regarded as obiter dicta and, therefore, 
they are not binding on you. Reads the ques¬ 
tions referred to in each of the oases to the 
Full Benoh in Dayamoyi v. Ananda Mohan Roy 
(6j,] The larger question, vie, whether a non- 
transferable oooupanoy holding oan be trans¬ 
ferred, has been answered in the affirmative. 
(Reads at psge 224.) In all these it was 
assumed that tbe landlord had the right to 
objeot. The arguments show that the position 
was assumed to be correct that the trans¬ 
fer could be validated with the landlord’s con¬ 
sent. 1 would contend that this refers to a case 
other than the present oase under considera¬ 
tion. The whole soope of that reference was 
quite different from the present. 

(.Moombjeb, Acto.CJ. J.—That aspect of tbe 
question was not discussed in that case. We 
are not bound by that Full Bench ease.] 

Then I will proceed to examine the correct 


Mate of the law. There ie no statutory 
provision that it is transferable except in some 
oases. I shall contend with regard to tbe 
provisions relating to sub-Jetting. 

[Mukbrjee, Actq, C. J.—There is no doubt 
that the entire body of landlords oan sell the 
holding for the arrears of the entire 
holding.) 

Here the deoree is for money. Refers to 
seotion 65 of the Bengal Tenancy Aot. The 
property 1 submit, is not altogether in¬ 
alienable. It is not a personal right. The 
Aot at aDy rate improved the ryot’s position 
from that under Aot X of lfc59 including 
the right of transferability. (Reads seotion 183, 
illustration (1) of the Bengal Tenancy Act.) 
That shows that prior to the Aot the holding 
was transferable only with the oonsent of the 
landlord, if 1 show that there is the power 
of voluntary transfer in the ryot, there is also 
power of involuntary transfer. The power 
of voluntary transfer is the measure of 
involuntary alienation. If he oan sell it, ifc 
follows neoassarily that it can be taken from 
him in exeontion against him. In that oase 
the landlord’s assent was wanting. Thatf 
Aot does not make it altogether inalienable. 
The word “non t< ansferable*’ did not intend 
to connote that the property was extra com • 
mercium. Landlord’s consent would make 
it so. 

(Chaudhori, J.—What is the nature of the 
right P] 4 

It is tbe right to remain. 

LChaudhuri, J.—Does it involve that t 
shall be able to let some one else remain od 
tbe land P] J 

The right of ownership also inoludes the 
right of transfer. Tbe right, I submit, id 
personal. 

[Mookefjce, Acts. 0. J.—What is the first 
oase in which the question was raised by the 
tenant ?J 

Taramonee Dante v. Btrrenur (8). The 
first Full Benoh oase on the point has been 
reported as Ajoodhya Perthud v. Imam Bandi 
Begum (9). The referring Judges did not go 
the length of holding that the consent of the 
landlord would make it transferable. 

Chaudhbri, J.—It is described as a pre¬ 
scriptive right of tenancy. The Aot also 
makes it inheritable Pj r .. , 

0 - e Y a ♦ ) 4 

(8) 1 W. R. 86. 

19) 7 W. R. 628j B.L. R. Sup. Vol. 725. 
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That is exaotly my submission that it has 
the oh&raoter of property. My propositions 
are:—(l) That the power of voluntary 
transfer is the measure of the power of 
involuntary alienation, as has been aptly put 
by fcir Lawrence Jenkins. (2) That the 
power of voluntary alienation with the 
landlord’s oonsent has never been questioned. 
Therefore, it follows (3) that an 
involuntary alienation with the oonsent 
of the landlord passes good title as in 
the oase of voluntary alienation. (4) 
That assuming that the power of voluntary 
alienation is not the measure of involuntary 
alienation, there is no oase whioh has laid 
down that an oooupanoy right eannot be sold 
in exeeution of a money-deoree with the land* 
lord’s oonsent ezoept an obiter in Bhiram Alt 
V. Oopi Kant (10). 

With regard to my first proposition, I 
woold draw your attention to seotion 60 of 
the Civil Prooedure Code. If the tenant has 
the power to sell, then it is cot rested on the 
prinoiple of estoppel. Refers to Behari Lil 
V. Sindhubala (11). In that oase the gift of 
an oooupanoy holding was upheld. Refers 
to Mohesh Narain Roy v. Maharai Bahadur 
Singh (12). If by ‘non transferable’ is meant 
that no sort of transfer is possible, then one 
fails to understand how the transfer with the 
consent of the landlord and the tenant oould 
be-hold to be valid. The diffioulty with 
regard to the involuntary sales is that the 
tenant oannot say that he would oonsent to 
the property being taken in execution. It 
.has not been laid down that the oonsent of 
both is neoessary. My contention is if the 
tenant oan voluntarily sell, he oould be foroed 
to sell in exeoution of a deoree against 
him. 

[Fletcher, J,—With the oonsent or other¬ 
wise of the landlord P] 

Yes, my lord. Refers to Abhoy Sankar 
V. Rajani Mandal (13). Even under Aot X 
of 1859 the position waB the same. 

[Oe&CDHOhi, J.—What does the laudlord 
assent to P] 

There would, of oonrse, be nothing to 

(10) 24 C.365j 1 C. W. N. 896; 12 Ind. Dec. (n. s.) 

904, 

(11) 41 Ind. Can. 878; 22 C. W. N. 210; 27 0. L. J. 
497 t 46 0. 414. 

02) 16 Ind. Cas. 171; 17 C. W. N. 70. 

(18)47 lad. Oas. 369; 2$ 0. h. J. 371; 22 0. W. N. 

904. 


ratify. I would rely in support of my con¬ 
tention to the oases of Dwarka Nath Mister 
v. Hurnsh Ohunder (l 4), Ananda Das v. 
Ratnakar (2), Agarjan Bibi v. Panaulla (5), 
Puma Ohandra Trivadt v. Chandra Moni 
Dassi (15) and Wood v. Wood (16). All these 
oases support my first proposition that the 
power of voluntary alienation is the measure 
of involuntary alienation. 

Now, I oome to my seoond proposition that 
the power of voluntary . alienation with the 
oonsent of the landlord has never been 
questioned. No oase in the books oan be 
found taking a contrary view. I will begin, 
my lords, with earlier reports from the 
Sadder Dewany Adalut Decisions and Weekly 
Reporter oases. Refers to Baboo Prosono • 
koomar Tagore v. Rammohun Doss (17), Fifth 
Report, Volume II, page 84, paragraph 359; 
Harrington’s Analysis of Bengal Regulations, 
Volume J IT, pages 434, 460; Thakoorane s 
Dosies v. Bisheshur (18), Ajoodhya Per shad 
v. Imam Bandi Begum (9), Huro Ohunder 
Ooho v. Mr, A. D. Dunn (ly), Watsm Sr Co. 
v. Ranee Shurut Soonduree Debia (20), 
Tara Cershad v. Soorjo Kant (21) and Hyder 
Buksh v. Bhubendro Deb (22). r 

[Mookebjee, Acta, C. J.—Were the last 
two oases of voluntary alienation ?J 1 ' 

Yes, my lord. Refers to Ohandrabati y. 
Harrington (23). These oases show that pre¬ 
vious to the Aot X of 1859 the right of 
oooupanoy was entirely non-transferable. 
Refers to Bibee Suhodra v. Maxwell Smith (24) 
and Nurendro Narain Roy v. Ishan Ohunder 
Sen (25). That finishes the oases reported 
in the Weekly Reporter series. 

i 

I now oome to the oases reported in the Indian 
Law Reports Series and the Calcutta Weekly 


(14) 4 0.925; 4 0. L. R. 130; 2 Ind. Dec, (n. b.) 
685. 

(15) 33 Ind. Cas. 49; 23 0. L. J. 304 at p. 807* 20 

C. W. N. 586. ‘ 


(16) (1843j 4 Q. B. 397; 3 G. & D. 632; 12 L. J. O. 
B. 141; 7 Jar. 326; H4 E R. 948 

(17) (1855) Bengal S. D. A. R. 14 at p. 16; 14 Ind. 
Dec (o 8.) 11. 


(18) B. L. R. 8up Vol. 202; 3 W. R., Act X Rul., 29. 

(19) 6 W. R , Act X Rul., 56. 

(20) 7 W. R. 395 at p. 399. 

(21) 16 W. R. 162. 

(22) 17 W. R. 179; 13 B. L. R. 276 note. 

(23) 18 0. 349 at p. 363; 18 I. A. 27; 16 Ind. Jur. 
153; 6 Sar. P. O. J. 681; 9 Ind Deo. (n. g.) 238 

(24) 20 W. R. 139 at p. 141; 12 B. L. B. 82. ’ 

(26) 22 W. R. 22, 13 B. L. R. 274. 
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Notes series. Palal dhari Roi v. Manners 
(26), Ananda Das v. Iiatnakar (2), Jagun 
Proshad v Postin Sahoo (i7) and Srimutty Sibo 
Sun dart Qhcse v. Raj Mohun Guho (28). 
These oases show that the transfer is 
voidable at the option of the landlord. Refers 
as Hari Das Boiragi v. Ddoy Chandra Das (29); 
TJdcy Chandra Das v. Hari Das Bairagi (30) 
and Mohesh Narain Boy v. Maharaj Bahadur 
Singh (12). Then we oome to Dayamoyi's 
case (6). I submit that that case ia not bind¬ 
ing except in eo far as it deoides the 
question referred to the Full Bench. Then 
as to the oases subsequent to the Full Benoh 
decision we have got Behari Lai v. Sindhu• 
hala (11). 

Then as to my third proposition, ti'z., th.it 
an involuntary alienation with the oonsent of 
the landlord passes good title as in the case of 
voluntary alienation, I submit my first two 
propositions having been established it follows 
as a necessary inference deduoible from them 
that an involuntary alienation passes good 
title’as much as a voluntary alienation. 

Then as to my fourth proposition, I sub¬ 
mit that assuming that the power of 
voluntary alienation is not the measure 
of involuntary alienation, there is no 
ease which has laid down that an ocou- 
panoy right cannot be sold in execution of a 
money-decree with the landlord’s oonsent 
except an obiter in Bhiram Ali's cose tlO). 

ITeokon, J.—How do you apply that case 
in sapport of your contention?] 

There tbe 6uit was for recovery of posses¬ 
sion after purchase at the execution sale and 
recognition by the landlord. Tbe tenants 
objected on the ground that the holding 
was not transferable. The decision is in 
my favour in so far as it lays down tfcat 
ccoupanoy holdings are transferable. Bhiram • 
Ali’s cate (10) was followed in only 
some of the cases in this Court. The first 
of them is Durga Oharan v. Kali I’rasunna 
(.ll). There the holding was sold at the 
instanoe of a number of eo-sbarer landlords. 
The tenants objeoted after the confirmation 

(20) 23 C. 179; 12 Iud. Deo. (». a.) 1>9. 

(27) H 0. W. N. 172 at p. 174. 

(28) 8 C. W. N. 214. 

(29; 8 0. L. J. 261; 12 C. W. N. 1080. 

(£0; 3 Ind, Cas. 417; 10 0. L. J. 608; 18 C. W. N. 
937. 

(31) 20 C.,727; 3 C. W. N. 660; 13 Ind. Dec. (N. a.) 
100b 


of the sale at the time of delivery of posses¬ 
sion. Tnis decision merely followed Bhiram • 
Alt's case (10). The next oases following the 
decision are:— Sadagar v. Krishna Ohandra 
Nath (32), Maei Hossein v. Raghubar 
Chowdhry (33), Othar Khalifa v. Kasi Muddi 
(34) and Sit a Natkv. Atmaram (36). Uptill 
the last case the departure was not noticeable. 
Then followed the case of Ananda Das v. 
Ratnakar (2), where the objection of the 
tenant was disallowed and of Sheikh Af urullah 
v. Sheikh Burullah (36), where it was held 
that the sale of a non transferable ooou- 
panoy bolding was not ipso facto void. 

[Mookerjeb, Actg. O. J.—What duty 
does the judgment-debtor owe to the deoree- 
holder or the purchaser to make the sale com¬ 
plete?] 

[No intelligible principle can be suggested 
for that view.] 

[Mookbrjbe, Acre. C. J.—What principle 
is there to suggest that omission of objection 
amounts to representation? J 

Of course, my lord, there is the general 
principle that omission to speak amounts 
to sufficient representation. Then I oome 
to the next oases reported as Dwarkanath 
v. Tarini Sankar (4), Samiruddin Afunshi vt 
Benga 8heikh{S7 ) and Shukuruddin Ohotadhury 
v. Rar.i Rtmangini Debi (3). 

[Chaiterjer, J.—Wby should tbe oonsent 
of the entire body of landlords be necessary?] 

Experience shows that the oonsent of 
tbe landlords is Deoessary to validate the 
sale. The next oases following the de¬ 
cision in Dayamoyi's cise (S) are 
Badrannessa Choudhroni v. Alam Qazi (38), 
Narayani v. Nabin Ohandra (7), Ramsundar 
Karmokar v. Lochan (39), Swarnomoyi V. 
Adu (40), Bipin Ohandra Barua v. Jagat 
Chandra Nath (41) and Macpherson v. Debi 
P hush an (l). In the last case they lay down 
that the oonsent of both the landlord and the 

(32) 26 C. 937; 3 0. W. N. 742; 13 Ind. Dec. (n. s.) 
1199. 

(33) 27 C. 187; 14 Ind. Dec (n. s.) 124. 

(34; 27 C. 415; 4 0. W. N. 667; 14 Ind. - Deo. (*. s.) 
274. 

(3 >) 4 C. W. N. 671. . . _ . 

(36; 9 O. W. N. 972. 

(37) 1 Ind. Cas. 114; 13 0. W. N. 630. 

(38) 29 Ind. Cae. 877; 19 0. W. N. 814; 21 C5;‘L. J, 
650. 

(£9) S8 Ind. Cas. 942. 

(40) £9 Ind. Cas. 119. 

(41) 61 Ind. Cae. 862, 23 C. W. N. 84 no 

(lxxxlv ).; * • ‘ .4-i. 
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tenant is neoessary in oases of execution 
sale. 

[Ohaudhori, J.— How is that possible 
under any prooess of law?] 

That is what has been laid down. That 
praotioally oonolades my fourth point. The 
following oases bear on the question of 
estoppel. Ambica Nath Acharjee v. Aditya 
Nath (4t2), Bhagiraih Ohanga v. Sheikh hafiz 
uidin (43), Ayenuddin Nasya v. Srish 
Ohandra Banerji (44), Rari Das Rairugi 
V. JJdoy Ohandra Das (29j, Haro Chandra 
V. Umesh Ohandra (45), Amulya Ratan v. 
Tarini Nath Dey (46) and Umesh Ohandra 
Dutta v. t Toy Nath Das (47). 

[Ohaudhori, J.—Is the word 'estoppel ’ of 
any value?] 

The law has been codified in seotions 115 and 
116 of the Indian Evidence Aot on the point. 
The other ease is Agar^an Bibi v. Panaulla 
(5). The dootrine, as I understand it, is 
that the transfer is operative against all 
persona except the landlord. The transfer, 
therefore, is not altogether void but voidable, 
as otherwise the dootrine would not apply. 
Refers to Mohori Bibi v. Dharmodas Chose 

(48) , Beni Pershad Kceri v. Dudhnath Roy 

(49) . This question was mooted in Rebati 
Mohan Das v. Ahmed Khan (&0), Sumsuidin 
v. Abdul Hossein (51). There have been 
oases in other countries where the Legislature 
has imposed a restriction upon the right of 
a lessee to assign or sublet. Refers to 
Teiffani'a Landlord and Tenant at pages 
948, 939. 

There remains one other point. Even 
assuming that the right of oocupanoy was a 
personal right, in the sense that it cannot be 
transferred, under Aot X of 1859, that is not 
so under the Bangal Tenancy Aot. Rsfers to 
seotions 19, 20, 21, 85, 136, 65 and 73. Under 
the old Aot the right could only be acquired 
by a tenant when he bad held the land for 

(42) 0 0. W. N. 624. 

(43) 4 0. W. N. 679. 

(44) 11 C. W. N. 76. 

(46) 6 Ind. Cae. 39; 14 0. W. N. 71; 11 C. Ii. J. 20. 

(46) 27 lad. Cafe. 235; 18 C. W. N. 1290; 21 C. L. 
J. 187; 42 C. 264. 

(47) 43 Ind. Cas. 779; 22 C. W. N. 474. 

(48) 80 0. 639 at p 649; 30 I. A. 114; 7 C. W. N. 
441; 6 Bom. L. R. 421; 8 Sar. P. C. J. 374, 

(49) 27 O. 160 at p. 1026 I. A. 210; 4 C. W. N. 
274; 7 Bar. P. 0. J. 680; 14 Ind Deo. (N. a.) 10 J. 

(60) 1 Ind. Caa. 690; 9 O. L. J. 60. 

(51) 81 B. 106; 8 Bom. L. R.781. 


more than 12 years, but under the present 
Aot a settled ryot of the village can acquire 
it over a piece of land which he may 
have held for not more than a day. 
Lastly I will refer to the provisions of section 
178 (3) under whiob a tenant cannot contract 
away his rights, which could be done under 
section 7 of the old Aot. Refers to Tagore 
Law Lectures (1895103. I submit the Full 
Benoh case ought to be modified as indicated. 

Babu Ramesh Ohandra Sen, for the Respond¬ 
ent.—The question relates to the particular 
customs of the country. This cannot be 
deoided under general principles of law 
except in so far as the Statutes have altered 
the customs. The customs have been 
recorded in the proceedings at the tims of 
the Permanent Settlement, the judicial deci¬ 
sions and treatises. The right of occu¬ 
pancy is not a new creation of the Legislature. 
This right was a customary right originally 
enjoyed by the resident ryots or hhudkast. 
ryots. The nature of the right has not been 
changed but the mode of enjoyment and the 
persons entitled thereto have been affected. 
Aot X of 1859 introduced the limitation of 
12 years for the acquisition of the right. 
Refers to section 15 (7) of Regulation VII 
of 1799. These rights of the cultivators 
were Dot affected by the Permanent Settle¬ 
ment. 

LMookekjek, Acra. C. J.—Where do we find 
about the status of the cultivating ryot before 
the Permanent Settlement?] 

If we deduce the law of oocupanoy from 
the Aot X of 1859 logically, then we shall be 
forced to admit that it is merely a personal 
right which is inalienable. 1 would show 
that before the passing of the Bengal Tenancy 
Aot the right could not ba sold even in 
execution of decrees. Then the Bengal 
Tenancy Act euaoted section 65 giving a 
wider right to the ryot. The Courts have 
deviated from the strict principle that it is a 
personal.right. To support that long series 
of cases the Full Banoh case upheld those 
rulings. 

[Mookerjeb, Acto. 0. J.—Do you want ua 
to examine the status of the ryots from the 
earliest timesP] 

No. 1 want to begin from the great rentoase. 
reported as Thi'woranee Dossee v. Bisheshur 
(18) to show that the right is customary. 
The right is quite indepeodsnt of the land¬ 
lord. The origin of tha tenanoy i 4 q 0 t 
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traceable from the record. My rights are 
independent of the Zemindar because I reside 
in the village. Even, if I am a new tenant, 
the rights of the khudkatt ryot have been con¬ 
ferred upon me. 

[Mookefjee, Acto., C. J.—You want to 
ignore the Bengal Tenancy Act. Look at 
seotion 5 of the Act.] 

The Bengal Tenancy Act does not profess 
to create new rights. Refers to seotion 20. 

[MookBFJBE, Acto. 0. J.—What olass of 
tenents do you belong toP] 

Occupancy ryot. Reads seotion 21. The 
Statute does not define the right of occu¬ 
pancy. 

I shall not go beyond the Fifth Report to 
trace the origin of the right. Rights in the 
tenant were recognised in Regulation I of 
1793. Refers to Harrington’s Analysis, 
Volume III, page398-9;433-4;437-8;46C;Fifth 
Report, Appendix I; Shore’s Minute, dated 5th 
June, paragraph 383 (new Edition, Volume II, 
page 83). I maintain that to be strictly logical 
the right is a personal right. I would ask 
you not to disturb the long series of rulings 
that the oocupancy holding cannot be eold 
at an execution sale. So far as the landlord is 
concerned, his right has been plaoed on aban¬ 
donment. The Bengal Tenanoy Act has not 
altered the oharaoter of the oooupanoy right. 
Only cases have brought about some obange 
with the rules of evidence. Refers to the 
Fifth Report, Appendix V, paragragh 15, 
page 479, dated 8th December 1789; Field’s 
Introduction to the Land Laws, page 29, § 27, 
foot-note; Baden Powell’s Land Systems of 
British India, Volume I, 215, paragraph 2; 
Regulation VII of 1799, seotion 15 (7). The 
oase of Baboo Frotonokoomar Tagore v. Rum- 
mohun Dote (17) did not lay down that the 
oooupany holding was not saleable. It shows 
that the purchaser got nothing. There were 
two classes of tenures, transferable and ncn- 
traneferable. Refers to Volume II, Con¬ 
struction No. 8£0 (1834), issued by the 
Bengal Sudder Dewani Adalat. There the 
right and interest of a jotedar was held 
to be saleable if the landlord did not 
objeot. Refers to Volume II, Construction 
No. 720, page 47 (1832). A raiyat holding 
a raiyati interest under a lakheraj. Now 
the holding is to be valued if it is put 
to sale. When (be interest is incapable of 
money value, the valne put by the raiyat is 
to be taken. The right of a khudkatt raiyat 
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is not transferable. There is no qualification 
as to non-transferability. I refer to these 
for the purpose of showing that there are 
interests whioh are not transferable. No¬ 
thing is said as to the oharaoter of the iote. 
In certain Districts khudkatt ryots are trans¬ 
ferable, in others they are not so. In Con¬ 
struction No. 890 the construction of a 
resident ryot does not appear. What the 
effect would be if the ryot himself objected 
to is not given. There is another Construc¬ 
tion No. 1205, Volume ill, dated 1839, page 
46, paragraph 4. In this the opinion given in 
1832 waB re affirmed in 1839. The other 
side said that by non transferable oooupanoy 
holding is meant that it is transferable at the 
instance of the landlord and is not saleable 
at all. If a tenant does transfer and the 
landlord aooepts money from the transferee, 
then both parties are precluded from ques¬ 
tioning the validity of the transfer. Their 
Lordships in realising the necessity of the 
oase have formulated the proposition of law 
in Dayamoyi's case (6). The assumption is that 
it is not saleable. Refers to Moulvee Ubdoollah 
v. Rumtoo Dye (52). In this case the 
transfer had been reoognised by the land¬ 
lord. I refer to this ease for showing that 
it depends upon the value of the holding. 
Refers to Regulation VllI of 1819, sections 5 
and 7. There the landlords were given the 
right to object to the transfers unless oertain 
things are oomplied with. I submit there is 
no express legislation but the right of 
the landlord to object to the sale is 
given by the customs of the count¬ 
ry. Refers to Koonjo Beharee Roy v. 
Kaminee 8oonduree Debia (53) and Tirthanund 
v. Mutty Lull (54). They show trans¬ 
ferable tenures require registration. Land¬ 
lord’s consent to transfer is necessary. In 
Tirthanund v. Mutty Lall (54) the tenants 
transferred the holding peicemeal and the 
landlord claimed khas possession. 

[Mookkrjsi, Acts. 0. J.— That is a case of 
sub-division] 

My submission is that these questions 
should be decided with reference to the nature 
of the holding. The right of occupancy 
which used to be enjoyed before Act A of 
1859 was enjoyed by resident cultivators. 

By the very act of sale the right would be 

(62) 7 Bel. Rep. 370; 8 Ind. Deo. (o. s.) 281. 

(68) 19 W. R. 230. 

(64) 3 G. 774, 1 Ind. Deo. (n. s ) 107®. 
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destroyed. The right of a resident onltiv&tor 
to be held at a sale in exeoation of a decree 
ie in the very nature inoonsistent with 
the idea. In the famous ease of Thakoo- 
ranee Dotsee v. Bitheshur (18) it was held 
that the right of the resident cultivator could 
not be enjoyed by non resident cultivators. 
Then the whole law of oooupanoy was dis¬ 
cussed. 

[Mookibjei, Actg. 0. J.—Are you maintain* 
ing the proposition that oooupanoy rights are 
not saleablePJ 

I submit that oooupanoy holdings are not 
saleable at all. If it is sold the parties 
could be preoluded from questioning it. 
Refers to Basarat Mandal v. Sabulla Mandal 
(55). Originally the custom was that the 
rights were to be enjoyed by the heirs. 
Sir Barnes Peacook doubted whether it is 
heritable. It is not a personal right. In 
Dayamoyi'e case (6) their Lordships uee 
the word “ operative they do not say 
that the legal title passes. Refers to 
seotions 3, 15, 6, and 7 of Act X of 1859. 
Section 27 speaks of sales of under-tenures 
which are by oustom transferable. But in 
the oase of oooupanoy ryots the provision 
is not sale but ejeotment. Refers to sec- 
tion 105 of Aat X of 1659. These pro¬ 
visions were reproduced in Aot VIII of 1869. 
Beads seotion 78 of Aot X. Under Aot X 
of 1859 the bolding of an oooupanoy ryot 
eould not be sold in exeoution of a decree. Seo¬ 
tions 65 and 66 of the Bengal Tenanoy Aot 
show the intention of the Legislature to afford 
greater and greater proteotion to the iyots. 
Refers to Ajcodhya Pershad v, Imam Bandi 
Begum (9), Bilee Suhodra v. Maxwell Smith 
(24), Nurendro Narain Boy v. Ishan Chunder 
Sen (25). The landlord oontinued to aooept 
rent from the original tenant. The learned 
Chief Justice in his judgment speaks 
of the nature of the tenure. It is plaoed as a 
general proposition. Of course the refe 
rence was with regard to the partioular faots 
of the oase. The oase in Taramonee Dassee 
V. Birrettur (8) has been expresely overruled 
in that oase. Refers to Bibee Suhodra v. 
Maxwell Smith (24). The right of a oulti- 
vating ryot is not transferable. There is 
mentioned for the 6rst time the possibility 
of estoppel arising. 

(M) 2 0. W. H, ooxxxix] (279) notea. 


[OtfAUDHtfai, J,—How far does the oase 
of Bibee Suhodra v. Maxwell Smith (24) help 
you?] 

The grounds upon whioh that deoision is 
based are that the holding is not trans¬ 
ferable. The Judges there go so far as to 
indiaate that the defendant has no right. 
The tenant oan oome hack and olaim the 
land. All these oases in Weekly Reporter 
Series are oases where the ryots voluntarily 
transferred the holdings. Refers to Nurendro 
Narain Roy v. Ishan Chunder Sen (25). 
In this oase the tenant was recognised as 
a ryot and rent was accepted from him. Your 
Lordships have to oonsider whether any 
change has been introduced by the Bengal 
Tenanoy Aot. If a ryot does transfer and 
the landlord accepts rent from the transferee, 
then he is preoluded from treating the 
successor as a trespasser. The transferee 
may have the right of occupancy on consent 
of the landlord. The Bengal Tenanoy Act 
has made no ohange at all. 

Seotion 5 of the Bengal Tenanoy Aot treats 
ol ryots. Seotiou 20 (3) relates to occupancy 
ryots. If a person transfers his holding 
before 12 years, then these two oannot to¬ 
gether acquire the status of a settled ryot. 

I submit that would not be so. A ryot in 
order to acquire the right of occupancy must 
cultivate for 12 years. The only persons 
who oan tack that period are bis heirs. That 
is the reason for inserting clause (3). 

The question before you now was raised 
in Bhiram All's case (10) and some other later 
oases. The referenoe to the personal nature 
of the right of oooupanoy in that oase shows 
that the right is not transferable. So far 
as voluntary transfers are concerned, I 
confess they are bound by the dootrine of 
estoppel. 

LMookbrjge, Actg. 0. J.—You mean to say 
then that an involuntary sale rests on ac¬ 
quiescence?] 

Yes, my Lord. Refers to seotion 60 of the 
Code of Civil Procedure. 

[Mooxerjbe, Actg. C, J.— That seotion 
makes certain things absolutely untrans¬ 
ferable.] 

If those things are as a matter of fact 
sold and the purchaser comes to take posses¬ 
sion of them, I submit he would be estopped 
on the ground of waiver. 

[Tbunon, J.—What is your contention 
under seotion 60 ?] 
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My contention is that those things oannot 
be sold in execution of a deoree. 

[Tednon, J.— Do you mean to eay that a 
portion of the holding is unsaleable F] 

Yep, my Lord. 

IMookefjee. Acts. C, J.—Do you rely on 
clause (c) of section 60 ?] 

Yes, my Lord. 

[Mookerjee, Acto. C. J, — Do you mean to 
say that the whole holding is proteoted?J 
Yea. The tenant must object at the lime 
of the execution of the deoree. Refers to 
Pandurang v. Krishnajt (56). There it has 
been held that a tenant who has allowed 
the aale of the agricultural implements, etc., 
cannot subsequently turn round and say that 
his property was protected under seotion 60, 
Civil Procedure Code. Seotion 60 givea apeoial 
protection to the agrioulturiat. The polioy 
of the law ia to protect not only oattle and 
implements but also the land held by the 
tenant. The holding ia protected by cus¬ 
tom. 

[Mookerjee, Acto. C. J.—What oustom do 
you mean ?] 

The oustom of selling without the land 
lord’s consent. The question of landlord’s 
consent arises only after the transfer. “Non- 
transferable ” means “ not-transferable, ” 
Refers to section 6, Transfer of Property 
Act. 

[Mookerjee, Acra. C. J.—No oustom is 
mentioned there.] 

It assumes that there are rights of occu¬ 
pancy which are not transferable at all. 
The question of landlord’s consent is not 
mentioned there. I would now cite of the 
Weekly Reporter oases whioh have not been 
referred to by the other side: —Sreeram Bose 
v. Bitsonath Ghose (57), Moheema OhanJer 
Chuckerbutty v. Poorno Ohunder Banerjee (58), 
Nunjoo Roy v. Mohabeer Pershad (59), 
Unnopoorna Dosria v. Ooma Churn Doss (60), 
Shunkurputtee 'lhakoorain v- Mina Saifoollah 
Ehan (61), Mahomed Tumeejcoddeen Mundul 
v. Lukhee Narain Dey (62) and Madhu Sudan 
Sen v. Kamini Eanta Sen (63). You will 

(56) 28 B. 126 s 6 Bom. L. R., 799. 

(67) 3 W. R., Act X Rol, 2. 

(68) 11 W. R. 166. 

(59l 11 W. R. 405; 3 B. L. R. App. 35. 

(60) 18 W. R. 66. 

(61) 18 W. R. 607.. 

(62) 26 W. B. 104. 

(08) 32 0. 1623 at p. 1030j 9 Q. W. tf. 895. 


have either to uphold Dayampyi's case (6) or 
change the earlier decisions. 

[Mookerjee, Aero. C. J.—In all those 
o isea the landlord was a consenting party?] 
First of all it must be a voluntary: 
transfer and then the question of landlord's 
consent would oome in. 

Chattenjeb, J.—If it is not a transferable 
right, then the landlord’s consent oannot 
give a right to the transferee.] . - 

Yes. I uoweome to Bhiram Alps case (10), 
where the objection of non-transferability 
was successful. That case has b3Bn followed : 
without any disapproval for nearly a quarter 
of a century. Refers to Durga Oharan v. 
Kali Prasa ana (31), Sadagar v. Krishna ■ 
Chandra Nath (32), Sheikh Jarip v. Rani 
Kumar Dey (>4), Qahar Khalifa v. KaH 
M ddi (34»», Sita N»th v. Atmaram (35 1 , 
8hei<h Murullah v. Sheikh Burullah (36) |r : 
Maied Hotsein v. Raghubar Oho'vdhry (33). 

[Mookjrjee, Acto C. J.—Can yon suggest, 
any principle whioh oonld distinguish bet¬ 
ween a ryot’s right to sell and hia refusal to ; 
have the right of oesupanoy sold ?] 

Seotion 6) of the Civil Procedure Code, 
is a near approaob to that question. 

[CHAUDHURr, J.—If a man has got the right 
to sell, what is it that hinders his right • 
from being sold involuntarilyP] 

The result is the same whatever phrase 
is used. Then as to my other oases sub¬ 
sequent to Bhiram Alt's case (10) see Peary 
Mohan Mukerjee v. Jote Kumar Mookerje (65), 
Qobinda Nath v. Mohini Mohun Mojumddr 
(66), Khoda Bakhsh v, Sader Pramanik (67), 
Deo Saran Lai v. Baleswar Mandal (6S) and 
Agarjon Bibi v. ranaulla (5) The only 
case against that decision is Anandq. 
Das v. Ratnakar (2). Bat the Fall Bench 
case has overrated it. The Fall Bench hah 
only reiterated what had been laid down 
in the previous long series of decision 1 * 
without attempting to distinguish them. 
The third question referred to the Full 
Bench is vrry similar to the point now 
under consideration When the bolding is 
attached, the question as to its transferability 
is to be raised and no separate suit should 

• • * • 

(64) 3 C. W. N. 747. 

(66) II C. W. N. 88. 

(66) 23 Ind. Cas. 931. 

167) 10 Ind. Cas. 417i 14 0. L. J. 620. 

(98) 82 m. Cm. 1008| 28 0. U J. m 
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be allowed. Refers to Narayan Anandram 

v. Qowbai Dhondibu (69). 

■ [PuTOHERi J.—Personal right means the 

right to hold the occupancy jote under the 
landlord. 

[Ohatteb jee, J.-How would you get over 

the oase in Ananda Das v. Ratnakar (2)? J # 

I submit that it is an inconsistent deoision 
whieh has never been supported,, exoept in 
Shukuruddin Ohowdhury v. Rani Hemangim 
Debi (3), but with many reservations and 

qU [HDDA t , 1 'j!—Was there a transfer by the 

tenant at anexcoutiun sale?] 

Yes There are a large number of oases 
after Agarjan Bibi v. PanaullaibY.Bodrannessa 

Ghoudhrani v. Alan (3a« (88),, nl 

deoisions in Miscellaneous Appeal No. 4.0 of 
1915 deoidedby Fletcher and RiobardsoD, JJ„ 
on 28th November 1916, S?oond Appeals 
Nos 342. 401 of 1917, decided by Teunon and 
Cuming. JJ., and Misoellaneous Appeal 
No 203 of 1913 deoided by Cbatterjee and 
BUbardaon, JJ-. on 3rd Juue 19Id. The 

English oases and the American authorities 
nited by the other side do not apply as the 
present oase is governed by customs peculiar 

to this country. . 

The oases in Badranneua Ghoudhrani v. 

Alam Qazi (33) and Narayam v, Nabin 
Chandra (7) follow the Pull Bench case. The 
fact that the landlord is the deoree.holder does 
not place hi. rights higher, for he « ■‘' 1 * *“ 
the position of a mere creditor. The ques¬ 
tion is whether the tenant has got the 
right to sell. Refers to Ram,under ^armfar 
v. 8 Lochan (39), Svarnomoyt v. Ada (40). 
The trend of all the decisions is based on 
the doctrine that an ooenpanoy ho ding .s 
not transferable and that a voluntary transfer 

is binding on the parties on the ground of 
AstnnDel- The landlord can re-enter only on 
abandonment by the tenant, and not when 
he has accepted and recognised the ‘^feree 
of the original tenant, as is clear from the 
decisions already cited. He cannot re-enter 
when even though there has been a trans- 
f vefc no abandonment. Refers Kabxl 
l 9ardlr v 0 bunder Nath (70), Durga Prosad v. 
DculaOazeei 71 ) t Mathura Mandal v. Ganga 

(09)19 Ind. -Caa. 691; 37 B. 415; 15 Pom. L R. 
27 (70) 20 O. Bo'll lOTnd- Dec. (n. a.) 899. 

( 71 ) 1 0» W. N- 160. 



Oharan Gope (72), Bhupsndn Nath Bose v. 
Bansi Tanti (73). If my learned friend’s 
contention be accepted, then the long series of 
deoisions following Bhiram Ali'icase (10) will 
have to be overruled, which would undoubt¬ 
edly affeot titles acquired under those deci¬ 
sions. 

(.Richardson, J.— What is the effect of 
section 25 of the BjDgal Tenancy Aot?] 
That section restricts the landlord’s power 
to ejeot an occupancy ryot. The Aot ia 
silent as to the transferability, which is 
determined by oustom. Refers to section 21. 
In the present case the judgment-debtor ia 
paying his rent, whioh woold entitle him to 
continue in his holding. The policy of the 
law ip, I submit, to afford special protection 
to the cultivating ryots. The Bengal Tenan¬ 
cy Aot has not made any change at all. 
The landlord’s position as to non-trans¬ 
ferability of the holding is the same as 
before. 

Dr. Mitter , in reply, refers to Nurendro Narain 
Roy v hh'in Chandei Sen (25) and KripaNath 
v. Dyal Ohand (74), and Salmond’s Jurispru¬ 
dence, 5th Editioo, page 209, as to the mean¬ 
ing of a personal right. The comparison of an 
ocoupaDoy right with profits a prendre is not 
sound. The position of an occupancy ryot ia 
very much akin to that of Emphyteuta under 
the Roman Law. Refers to Justinian’s In¬ 
stitutes. Oooupancy right is property under 
the law. Refers to sections 25, 26, 178 and 65 
of the Bengal Tenancy Aot, Deo Saran Lai 
v. Baleswar Mandal (6 D, section 26 of Act I 
of 1845, seotion 37 of Act XI of 1859, section 
1 60 of the Bengal Tenancy Act, 

JUDGMENT. 

Mookerjse, Actq. C, J.—This iaan appeal 
by a decree-holder from an order made by 
the Court of Appeal below in affirmance of 
an order of dismissal passed by the primary 
Court on an application for execution of a 
decree. The applicants hold a decree for 
money against the respondent; and in 
execution of that deoree they have attaohei 
his holding. It so happens that the appli¬ 
cants are the landlords of the riBpondent, 
who is a taiyat with right of oooupancy 
in the attaohed holding. His objection ie 
that the holding is not transferable by 

*,V 

172) 33 C. 12’9; 10 C. W.N. 1033. ; 

(7^) 22 lnd. Caa. 410; 40 C. 870. 

(74) 22 W. ft. 169. 
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oustom or looal usage and oannot be sold 
in exeontion of the decree held by the 
applicants. The Courts below have given 
effect to this objection and have held 
that a non-transferable oooopanoy holding 
cannot, if the ryot objects, be sold in 
execution of a deoree for money, even 
though the decree-holder be the sole 
landlord of the ryot. There is no authority 
in this Court whioh explicity affirms this 
proposition; but the question was raised and 
decided in Macpherton v. Debi Bhushan (i), 
where it was ruled that even a sole 
landlord oannot in execution of a money- 
decree sell his ryot’s oooupanoy holding if 
the ryot objects, unless the holding is 
transferable by oustom or looal usage. 
This decision of the Patna High Court is 
not binding upon this Court as an autho¬ 
rity. But it was argued on behalf of the 
judgment debtor before the Division Bench 
whioh heard the present appeal in the 
first instance, that the view taken in the 
ease just mentioned is a logioal deduction 
from the rule recognised in Narayini v. 
ftabin Ohindra (7) as derivable from the 
propositions enunciated by the Full Bench in 
Dayamoyi v. Ananda Mohan Ray (fi) which, 
again.it was contended, substantially adopted 
the principle laid down in Bhiram>ili v. Qopi 
Kant (lO). On the other band, it was 
argued btfore the Division Bmoh on 
behalf of the deoree-holder, that a contrary 
view was dedocible from other decisions 
of this Court whioh had never been expressly 
overruled, such as Ananda Dae v, Ratnakar 

(2) and Shuhuruddin Ohowihury v. Rani 
Hemangini Debi (d). In view of this oonfliot 
of judioial opinion, the Division Benoh has 
referred the following question for deoision 
by a Full Benoh: 

' Is the sole landlord of a ryot competent 
to sell, in execution of a money-deoree against 
the ryot, his oooupanoy holding, unless the 
bolding is transferable by usage or 
oustomP” 

When the case was opened before the 
Full Benoh, it became manifest that the 
deoision in Dayamoyi v. Ananda Mohan Roy 
(6) itself might require examination, a*, 
indeed, would be plain from the following 
sequenoe of propositions:— 

(1) In the absence of oustom or looal 
usage to the contrary, a ryoti holding, in 
which the ryot haa only a right of 
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oooupanoy, is not saleable at the instance 
of the occupancy ryot or any oreditor of 
his other than his landlord seeking to 
obtain satisfaotion of his deoree for 
arrears of rent, Bhiramali v. Gopi Kant 
( 10 ). 

(2) A judgment-debtor whose oooupanoy 
holding, though not transferable by onstom 
or looal usage, is sought to be sold in 
oontravention of the above rule, may object 
to the proposed sale if he is aware of the 
exeoution proceeding; otherwise, if a sale 
takes plaoe, he may object, even after the 
confirmation of the sale, when possession 
is delivered to the exeoution purohaser. 
Durga Charan v. Kali Prasanna (31). 

(3) In transfers, for value, of oooupanoy 
holdings, apart from oustom or looal usage, 
the transfer is operative (a) as against 
the ryot, when it is made involuntarily and 
the ryot with knowledge fails or omits to 
have the sale set aside, and (6) as against 
the landlord in all oases in whioh it is 
operative against the ryot, provided the 
landlord has given his previous or subsequent 
consent. Dayarr.oyi v. Ananda Mohan Roy (6). 

(4) An oooupanoy holding whioh is not 
saleable by ousttm or looal usage oannot 
be sold in exeoution of a deoree for money 
obtained against the ryot, when the ryot 
objeotr, even if all the landlords gave their 
consent to the sale. Narayani v. Nabin Ohandra 

(7). 

(5) The sole landlord of a ryot oannot, 
if the lyot object*, sell his oooupanoy 
holding in execution of a money-deoree, 
unlees the bolding is transferable by oustom 
or looal usage Macpherson v. Debt Bhushan 
( 1 ). 

It is indisputable that the appellant 
before us, in order to euooeed, must assail 
the deoision in Bhiramali v, Qopi Kant (10) 
and also the Foil Benoh decision in 
Dayamoyi v. Ananda Mohan Roy (6), to the 
extent that it aooorded approval to the 
substanoe of the principle embodied 
in that oase. In these oironm- 
stanoes this Speoial Benoh has been con* 
stituted to consider the question referred, 
so that we may be free, in aooordanoe 
with the rules of the Court, to examine 
the correctness of tbe Full Benoh deoision 
in Dayamoyi v. Ananda Mohan Roy (6), in so 
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fir as it affects the present matter. Con¬ 
sequently, as might have been anticipated 
the elaborate arguments addressed to us 
on the question of the nature and incidents 
of oeeupanoy right have centered round 
the decision in Bhiramalx v. Qopi UO)* 

On the one hand, it has been maintained 
by the decree-holder that it departed on 
erroneous grounds from what was, at the 
time, really well settled law; it has been oon- 
tended, on the other hand, that it merely gave 
effeot to what had been the aooepted view on 
the subject from the date of the Permanent 

Settlement. 

The earliest judicial pronouncement on 
the subject of transferability of a ryoti 
holding, which we have been able to trace, 
is contained in Construction No. 890, dated 
the 11th July 1834, issued by the Bengal 
Sadder Dewani Adawlut, in the oace 
of Neelkanth Roy v- Kosheenath Qhote. 
The petitioner requested to know whether 
the jote jama of the latter (defend- 
ant) oan be disposed of in satisfaction 
Of a decree obtained against him for 
Ra 7£2 under Regulation IV of 17-3 
(Sadder Diary, 1834, page 268). The con- 
Btruotion was addressed to the ‘*“ d 80 of 
Zillah Jessore who had forwarded the 
petition and is in the following terms: 

; “1 I am directed by the Court to 
acknowledge the receipt of your letter of 
the 24th ultimo and its enclosure requesting 

the Court’s opinion as to the liability of 
the jote jama of a ryot to be sold in 
execution of a money decree, provided the 
Zemindar do not object to the measure. 

• 2. In reply, I am directed to inform 
you* that the Court are of opinion that 
the rights and interests of the jotedar 
may be sold in satisfaction of a deore.’ 

It is important to bear in mind that 
this construction was not a casual expres¬ 
sion of opinion by the Sudder Dewani 
Adawlut, but was a deliberate determin¬ 
ation upon a question of law in the perform 
-ados of statutory duty imposed on the Judges. 
The framers of the Bengal Regulations, in their 
desire to secure certainty and uniformity 
in the administration of the law, took appro- 
priate measures which may perhaps have 
been forgotten at this distance of time and 
may be ueefully recalled here. Regulation 
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XLI of 1793, passed on the 1st May 1793, 

embodied rules for the construction of the 
Regulations. Regulation X of 1796, passed on 
the 7th October 1796, was framed for the 
guidanoe of the Courts of Justice in oases 
of a difference of opinion on the meaning 
and construction of the Regulations. Section 
2 of this Regulation authorised Zillah and 
City Judges and Magistrates to state 
objections to precepts of the Provincial 
Courts or Courts of Circuit, if they 
considered such preoepts to be oontrary 
to or unwarranted by the Regulations. If 
the Provincial Courts or Courts of Cirouit, 
in reply to the objections, confirmed the 
first precept in whole or in part, the 
Zillah or City Judge or Magistrate was 
bound to comply with the requisition. 
But the Zillah or City Judge or Magistrate 
was at liberty to request a reference to 
the Sudder Dewani or Nizamut Adawlut 
according as the case in question related 
to the Civil or Criminal department. Section 
3 next provided that, on suoh reference, 
the determination of the Sudder Dewani 
or Nizamut Adawlut was to be held final 
and conclusive. Section 4 then laid down 
that if the Sudder Court should consider 
that the ma'ter was doubtful or that the 
Regulations did not sufficiently provide for 
the case submitted for their deoisioD, the 
Judges should report the matter to the 
Governor-General in Council, so that a 
new Regulation might ba framed in explana¬ 
tion of the doubt or to oover oaf es of that 
description. In performance of theimportant 
duty thus imposed on the Sudder Courts, 
the Judges, from time to time, issued 
oonstr uotions which were held final and 
conclusive by all subordinate Courts. The 
first cf these constructions was issued 
on the 3rd May 17&8, and so far as 
information is now available, the last 

(No. 1415) on the 19th July 1847. By 
Regulation VI of lt31, a Sudder Dewani 
and Nizamut Adawlut was established at 
Allahabad for the Western Provinces with 
effeot from 1st January lr 32, and we find 
it frequently noted, with regard to individual 
constructions issued thereafter by the Calcutta 
Court or by the Western Court, respectively, 
that the Western Court or the Oaloutta 
Court, as the oaie might be, concurred in 
the construction. Collections of these con¬ 
structions were from time to time issued 
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under tLe authority of Government the 
standard edition is that in three volumes 
published during 1833—1844; a later edition 
in two volumes was brought out by Mr. C. T. 
Buokland in 1855. 

The oironmstanoea under which the 
question raised by the Judge of Jessore 
eame to be deoided by the Sudder Court 
may new be brief!/ stated. The rales of 
procedure applicable «o eivil suits were 
embodied in Regulation IV of 1793 as subse¬ 
quently modified by Regulation XXVT of 1811. 
Section 7 of Regulation IV of 1793 pres¬ 
cribed the mode of execution of decrees in 
the following terms: 

“The Court is then to cause the decrees 
to be executed, if it be for a Zamindary, 
independent or dependent Taluk, or other 
estate or real property, by causing posses¬ 
sion of the property to be delivered to 
the person to whom it may be decreed; if 
it be for personal property or a sum of 
money, by causing the speoifio thing to 
be delivered or the value of it, or the 
sum of money decreed, to be levied by 
public sale by auction of a sufficient 
portion, or if requisite for the satisfaction 
of the decree, the whole of the landp, 
houses, and all the other effeote, either real 
or personal, belonging to the party against 
whom the judgment may have been 
given, or by the attachment of his person 
or where it may be necessary, both by 
the sale of his property and effeots, and 
the attachment of his person.” 

This provision was left unaffected by 
clause 7 of section 15 of Regulation XX VI 
of 1814, which provided that the Court, 
after causing the purport of the petition 
for execution to be compared with the 
decree contained in the original record of 
the suit, should proceed to execute the 
same in conformity with the provisions 
whioh were then in force or whioh might 
thereafter be enaoted. Consequently, 
under seotion 7 of Regulation IV of 1793 
the decree-bolder might, ptima facie , in 
execution of a decree for money against 
a ryot with right of oooupanoy, levy the 
judgment debt by publio sale by auction 
of a sufficient portion or the whole of 
the lands, houses and all other effeote, either 
real or persona), belonging to the . ryot. 
A difficulty, however, nr'gbt be created 
by the reason of phraseology used in 
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olause 7 of seotion 15 of Regulation Vi$ v 
of 1799, which described a leaseholder 1 
or other tenant as ‘having a right oti 
oooupanoy only so long as a oerfcain rqni 
or a rent determinable on certain prjn* » 
oiplea according to l)oal rates or usages ba < 
paid, without any right of property or tiamfer •* 
able poss?stion ”. No doubt, Ragulation Vlfci 

of 1799 was framed, not with a view- 
to define the status of tenants of- 

various degreep, but only to provide rules: 
so as to enable proprietors and farmers ot> 
land to realise their rents with punctuality; 
still the use cf the expressions jus!', 

mentioned might well oreate a doubt and 
suggest the questior, whether a tenant, 
having a right of oooupanoy was “without 
a right of property or transferable 

possession” absolutely or only in relation, 
to his landlord who could treat th%. 

defaulting tenure itself a9 forfeited by a 
breach of the condition for due payment oft 
rent, no matter who might be io actual 
occupation. 

The phraseology used in Regulation VII 
of i799 is similar to that employed by well? 
known writers of that generation on the 
subject of the land tenures of the Pie-, 
sidenoy of Bengal. Thns in paragraph 38J. 
of a Minute recorded by Sir John Shore oq 
the 13th JuDe 1789, respecting the pro¬ 
posed permanent settlement of the lands 
in the Bsngal Provinces, we find the follow¬ 
ing statement. 

It is, however, generally understood 
that the ryots by long oooupanoy acquirs 
a right of possession in the soil and art 
not eubjeot to be removed; but this does 
not authorise them t3 sell or mortgage it, 
and it ip, so far, distinot from a right of 
property. Thip, like all other rights under 
a despotic or varying form of Government* 
is precarious” (Fifth Report edited by 
Firminger, Volume II, page 84). 

But there can be little doubt that, as 
stated by Sir John Shore himself in paragraph 
15 of another Minutn recorded cn tbs 
8th Dacembsr 1789 ‘‘the most ouraory 
observation shows the situation of things 
in the country to be singularly confused. 
The relation of a Zemindar to tbs 
Government and of a ryot to tbe Zemindar 
is neither that of a properietor nor t 
vassal, but a compound of both; thS 
former performs acts of authority upqoim 
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neoted with proprietary right; the latter 
has rights wifchont real property; and the 
property of the one and rights of the 
other are in a great measure held at 
discretion.” Sir John Harrington in his 
Analysis of the Bengal Regulations (Volume 
IIT, pages 419—463) deals with the rights 
of the UDder tenants and quotes largely 
from the Minute of Sir John Shore. There 
is one passage wbiob may be usefully repro¬ 
duced here from paragraphs 406 and 407 
of tbe Minute dated 18th June 1789 
(Fifth Report, Volume II, page 87): — 

“406. Pattas to the khudkasht ryots, 
or these who cultivate the land of the 
village where they reside, are generally 
giver, without any limitat ; on of period; 
and express that they are to hold the 
landp, paying the rents from year to year. 
Hence the right of occupancy originates 
and it is equally understood as a pres¬ 
criptive law, that the ryots who hold by 
this tenure, cannot relinquish any part 
cf the lands in their pefeessior, or change 
the species of cultivation, without a for¬ 
feiture cf the right of cconpanoy which 
is rarely insisted upon; and the Zsmmdars 
'demand and exact the diffrreDce. I under- 
atand also that this right of occupancy is 
admitted to extend, even to the heirs of 
these who enjoy it. 

‘ 467. Pykcust Tyote, or those who cul¬ 
tivate the lard of villages where tbry do 
not reside, hold their lands upon a more 
indefinite tenuie. Tbe Pattas to them aie 
generally granted with a limitation in point 
of time: where they deem the terms 
unfavourable, they repair to some other spot . 

It is plain that a distinction was 
mede between ryots who cultivated the 
lands of the village where they resided 
and ryots who cultivated tbe lands of 
villages where they did not reside; He 
former alone apparently had a right of 
occupancy. Whether in those early days, 
a question ever arose as to the transfer¬ 
ability of the tenancy of a resident cul¬ 
tivator, except as between tbe ryot and bis 
landlord, it is impossible at this distance 
cf time to investigate. No records are 
known to have been preseved of the 
ptooeedibgs of such Courts as existed 
hefoie tie re establishment of tbe Sadder 
Dew ahi Adawlut in 1793,and tbe earliest judi- 
oial pronouncemr nt on the subject which has 


been traced is contained in the construction 
dated the 11th July 1834. The Court 
at the time consisted of five Judgep, Rattray, 

C. J , Shakespear, Braddor, Robertson and 
Smyth, JJ, some of whom had been 
members of the Court for several years 
and all of whom had considerable experience 
of judicial administration as covenanted 
servants of the East India Company. A 
pronouncement by a Court so composed 
must obviously oarry great weight as to 
what was understood to be the law at 
that time. 

On behalf of tbe respondent, it was 
argued that the construction was intended 
to lay down a rule applicable only to 
eases where the jote jama of the ryot 
was transferable by custom. There is no 
force in this oontentior, for the manifest 
reason that it would be wholly superfluous to 
lay down a rule that a transferable jote 
ja^a oonld be sold in execution provided 
the Zemindar did not objeot. The scope 
and tffeot of the construction are, however, 
plaoed beyond all doubt by a Minute 
which was recorded by Rattray, C. J., 
Tuoker, Reid and Diok, JJ , on tbe 5th 
Deoember 1845 on a reference by the Sadder 
Dewani Adawlut 5 of the North Western 
Provinces. The Court stated that “the phrase 
rights and interests was purposely employed, 
conveying that the rights and interests of 
a jotedar oculd be sold without determining 
of what they consisted, a question which could 
be properly dispoeed of only by regular suit 
in tbe Civil Courts/’ The Court thus left 
ary case in which tbe question might arise 
to depend npon the evidence adduoed in 
support cf either the assertion or the denial 
of the existence of such saleable rights 
and interests. The Court wap, as might 
be anticipated, fully aware that only certain 
tenancies were transferable, for they pro- 
eeeded to add: “it is acknowledged by the 
Court that there are in certain districts 
of Bengal, and more par ticularly in Jessore, 
Farid pur and Rung pore, ,ote jamat , the 
proprietor of which have a transferable 
right in tbe soil, subjeot to the payment 
of rent to tbe Zemindar. These tenures 
are saleable for arrears, and aDy surplus 
sale proceeds whioh may remain after 
satisfying the Zemindar's demand, are paid 
to the late jotedar . Tbe jama of snoh 
a tenure is fixed or variable aooordiDg to 
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its date being antecedent or subsequent 
to the Decennial Settlement. These and 
other points require to be determined in 
each case, and it cannot be said, therefore, 
that the employment of the term jotedor 
implies any epeoifio rights and interests.” 
It will be observed that Rattray, C. J , 
was a party to the construction of the 
llth July 1834 as also to the explanatory 
memorandum of the 5th December 1845. 
There oan, in our opinior, be no room frr 
doubt that the construction was intended 
to apply to all tenancies, transfer¬ 
able or non-transferable. We may add 
that the construction whioh was adopted 
by the Western Court on the 5th Septem¬ 
ber 1834 was repealed in the North-Western 
Provinces (Taylor, Thompson and Davidson, 
JJ.) on the 1st January 1846; but it 
continued to be in full operation within 
the jurisdiction of the Bengal Sudder 
DewaDi Adawlut, 

This construction was treated as good Ikw 
in the case of Baboo 1 roionokoomar Tagore 
V. Rammohun Doss (17) decided by a Full 
Bench of the Sudder Dewani Adawlut 
(Sir R. Barlow, 0. J., Raikes and Colvin, JJ.) 
on the llth January 1855. In that 
case, the transferee of a ryot sued to 
e recover possession of a jote from the 
landlord. The landlord contended that 
such sale without his permission was not 
good. The primary Court overruled the 
objection and decreed the suit. The lower 
Appellate Court confirmed this decree. On 
Beoond appeal to the Sudder Court, the 
question was raised, whether a ryot could 
Bell his jote to a third party without 
permission of the -Zemindar. On behalf of 
the transferee of the jote reliance was 
placed upon construction No. 890. The 
Court observed that the oase before them 
was that of a private purchaser, while the 
construction related to the ease of a 
purchaser at an execution sale, and then 
pointed out that the oonstruotion provides 
that the permission of the Zemindar to the 
Bale of the jote in execution of decree 
must be obtained. The Court accordingly 
held that the plaintiff’s claim to possession 
without permission of the Zemindar was 
invalid, and added: 

"He bought as he thought something; 
the principle caveat emptor strictly applies 
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and it was for him to look to the cer¬ 
tainty of getting a consideration for his 
purchase money. The party whom he 
succeeded had no equivalent to offer; he 
bad merely a right of oooupanoy so lorig 
as he paid his rents; failing to do sp, 
either from inability or from unwilling¬ 
ness, the possession returned to the proprietor, 
the contract between him and his ryot 
being no longer in force. Such is the 
custom of the country and none but the 
tenures referred to in Act I of 1845 
(Revenue Sale Law, seotion 26) or in 
‘ oases where a bonus has been given, there¬ 
by creating in the ryot a right in the 
property to that extent, are consider¬ 
ed tenures transferable by the ryot. In 
support of this opinion, reference may he 
had to that of Harrington; see pages 434 
and 4)0 of his Analysis, Volume III,” 

The combined effeot of the oonstruotion in 
the oase of Neelkanth Bog v. Kasheenath Qho'se 
and of the decision in Baboo *■ rosonokoomat 
Tagore v. Rammohun Doss (l7) thus was th&t 
the jcte jama of a ryot could be said in exe¬ 
cution of a money-decree provided the 
Zemindar did not objeot to the measure, 
and a private alienation thereof by the 
ryot was invalid against the Zemindar if 
made without his permission. Suoh was the 
law as understood and administered by the 
Sudder Dewani Adawlut when Aot X of 
1859 was placed on the Statute book; 
the restraint on the ryot against the 
alienation of his land, whether voluntary 
or involuntary, was deemed to be for the 
benefit of his landlord, and the fetter 
' might be removed by the assent of the 
landlord, The theory that suoh restraint 
might be imposed for the benefit of the ryot 
himself, to protect him against his own 
improvidence, bad not yet been propounded. 

Before we prooeed to oonsider the law 
as administered nnder Aot X of 1859, 
reference may be made to a curious oase, 
Thakoee 8arap v. Smoult (75), which was 
decided by the Supreme Court in 1843. 
That was action of trespass, vi et armxt , 
brought against the Sheriff of Calcutta 
for wrongful execution with regard to pro¬ 
perties in the Dietriot of Dacca. The 
property was in the actual occupation of 
the ryote, while the action was instituted 

(76) (1843) Fulton 186j 1 lad. Dec. (o. «) 726. 
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by th$ Talakdar. The Counsel for the 
defendant argued that the Talukdar3 were 
not owners of the land, but were mere 
Government collestors who framed the 
revenues of the Taluk, making the most 
of them from the ryot and paying a fixed 
inoome to the Government. The Counsel- 
for the plaintiff argued that the Talnkdar 
was the party in immediate possession of 
the land, that the ryot had no interest 
therein but was a mere oultivator of the 
soil; but Counsel also added that the ryot 
bad an hereditary interest independent of 
both Talukdar and Government, neither of 
whom oould displace him so loDg as he 
paid his rent. Sir LawreDoe Peel, C, J., 
with the concurrence of 8ir John Grant aod 
Sir Henry Seton, JJ., non suited the plaintiff 
and observed: “the ryot here has a better 
tenure than a lessee in Bogland and one 
not nearly so preoarious as that of the 
tenant at-will. Case was the proper remedy 
in this instance, for though the Zomindar 
has do reversionary interest he has 
an interest which has been injured 
by the tortious act of the defendant.” 
There was manifestly much uncertainty as 
to the true status of the ryot and his 
relation to the Zemindar in those days, 
and the objeot of the Legislature was to 
remove these . doubts, as far as practicable, 
by the provisions of a new and comprehensive 
measure. 

In the Bill which subsequently became 
Aot X of *859, an attempt was made, for 
the first time, by the Legislature to define 
the right of occupancy enjoyed by a ryot. 
It was recited in the statement of objects 
and reasons, dated the 10th October 
lfc57, that the Regulation recognised the 
right of all resident ryots to the ocou- 
panoy of the lands cultivated by them 
so long as they paid the established rent. 
The Bill consequently contained a declare- 
tion that all resident ryots or cultivators 
had a right of oocupanoy in the lands 
held or cultivated by them so loDg as 
they paid the rents legally demandable 
from them. Clause 4 of the Bill was 
framed in the following terms: 

“Every resident Raiyat and cultivator has 
a right of oocupanoy in the land held 
or eolfeivated by him ( whether it be held 
tinder Patta or not, so long as he pays 
the rent payable on aeeount of the samet 
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but this rule does not apply to khamar t 
neej ote or seer land belonging to the 
proprietor of the estate or tenure and 
leased for a term or year by year to a resident 
oultivator, nor (as respects the actual cultiva¬ 
tor) to lands sublet to a resident oultivator 
by a ryot having a right of occupancy.” 

When, however, the Bill was passed into 
law, this provision had become materially 
altered and had been transformed into what is 
familiar to us as section 6 of Act X. of 1859: 

“Every Raiyat, who has cultivated, or held 
land for a period of 12 years , has a right 
of ocoupacoy in the land so cultivated or held 
by him, whether it be held under Patta or 
not, so long as he pays the rent payable on 
account of the same; but this rule does not 
apply to khamar, r.ee) jote , seer land 
belonging to the proprietor of the estate or 
tenure and let by him on lease for a term, 
or year by year nor (as respeots the actual 
oultivator) to lands sublet for a term or year 
by year by a Raiyat having a right of occupan* 
oy. The holding of the father or otheY 
person from whom a Raiyat inherits shall be 
deemed to be the holding of the ryot within 
the meaning of this section .” 

It is plain on a comparison of the clause 
in the Bill as introduced with the section as 
finally enaoted that the two differ on funda* 
mental points, namely, first, the right of 
occupancy was recognised as attainable by 
all iyots including non-resident ryots; 
secondly, snch right oonld be acquired by 
continuous cultivation for a period of twelve 
year; thirdly, the right, while in process 
of growth, was transmissible by inheritance; 
and fourthly, there was no distinction made 
between resident and non-resident cultivators 
in respect of the private lands of the proprie* 
tor. Whether tho clause in its original form 
or the section in its final shape represent* 
ed the pre existing law on the subject hart 
been matter of controversy, and there 
has been a marked divergence of judicial 
opinion on the subject as will appear 
from an examination of the judgment of Sir 
Barnes Peacock, C. J., in Hills v. Ishore Ohose 
(76) Hills v. Ishore Ohose (7?) and Ishore 
Ohose v. Hills (78) and the judgments of Mr. 
Justice Trevor in Thakooranee Dossee v." 

(76) March. 161; W.R.F.B, 43; 1 Ind. Jur.(o, *,) 25i 
1 Hay. 350. 

(77) W. B. F. B 181. 

(78) W. E. F. B. 141, i 
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Bisheshur (18), whiob was heard by the Fall 
Coart and overruled the deoiaion in Hill a v. 
Iahore Ghose (78). We are not now con¬ 
cerned with the qoeation whioh was consider¬ 
ed by the Fall Coart, namely, the liability 
to enhancement of the rent of an occupancy 
ryot. Bat the remarkable faot remains that 
although the question of the status of an 
oooupanoy ryot was considered by the Legis¬ 
lature in 1859, no attempt was made to give 
»n exhaustive enumeration of the incidents 
of the tenancy and nothing was stated about 
transferability or even about heritability. 
The papers relating to the passing of Act 
X of 1859 as also those relating to the 
working of the Aot were pablished by the 
Government of India in 18:3. Amongst the 
numerous opinions recorded at the time by 
judicial and administrative officers as also 
by the Chief Jastioe and Judges of this 
Court, no trace can be foand of a discussion 
of the question of transferability, though 
there are casual suggestions for the "com¬ 
pulsory enfranchisement of the restricted 
tenure of occupancy ryots” by payment of 
a prescribed fee to the Zemindar. When 
we turn to the judicial decisions, we find an 
almost equal paucity of authorities on the 
question of the transferability of occupancy 
holdings. As will presently be seen, when 
ever the question was raised, the validity of 
the tranffar was challenged by the land¬ 
lord or by a person claiming as his represen¬ 
tative. The rule enunciated by the Sudder 
Court as to involuntary alienations in 1834 
and as to voluntary alienations in 1855 does 
not appear to have been controverted in any 
reported decision. This is not a matter for 
surprise. Act X of 1859 made the status of 
an oooupanoy ryot more certain and less 
preoarious than it was under the Regulations, 
Further protection was accorded to the ryot 
against various means of oppression to whioh 
Zemindars were aooustomed to have reoourse 
under Regnllion VII of 1799, and although 
the ryot still continued liable to forfeit his 
tenancy for non-payment of rent, he oonld not 
be ejeoted otherwise than in execution of a 
decree or order under the provisions of the 
Aot (section 21). It is not neoessary for our 
present purpose to attempt a complete enume¬ 
ration of all the advantages conferred on the 
ryot.by the legislation of 1859; it is sufficient 
to state that the marked improvement in 
the status of the ryot steadily tended to 
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weaken the theory, if it ever prevailed, that 
the right of oooupanoy was a purely personal 
right. . # j 

Amongst judicial decisions pronounced 
daring the operation of Act X of 
1859 or Aot VIII of 1859 B. .C. (which 
transferred the jurisdiction to deter¬ 
mine disputes between landlords and tenants 
from the Revenue Courts to the Civil Cotirts), 
the most important are two Fijll Bench 
oases, namely, Ajoodhya Fershad v. Imam 
Bandi Begum {.9),Nurendro Rarain Roy v. Ishan 
Ohunder Sen (25). In the first case, Ajoodh- 
ya Ferahad v. Imam Bandi Begum (9)., 
the occupancy ryot transferred his holding 
without the consent of bis landlord. The 
landlord sued the ryot for arrears of enhanced 
rent after service of the prescribed notioe. 
The transferee intervened. The Distriot Judge 
decreed the olaim against the original 
tenant. The tenant appealed and’oontended, 
on the authority of the decision in Tarainonee 
Daseoe v. Birreaaur (8), that he had divested 
himself of all liability for rent by the 
transfer of his holding. The Division 
Bench referred the following Doint for the 
deoision of a Full Bench: 1 Whether a 
tenure, not originally transferable without 
the consent of the landlord, become so, 
because the tenant had obtained a pres* 
criptive right of occupancy.” The Full 
Bench answered the question in the negative. 
Sir Barnes Peaoook, C. J., held there was 
nothing in seotion 6 of Aot X of 1859 whioh 
showed that it was the intention of the 
Legislature to alter the natqre of a jote 
and to convert a non-transferable jote into 
a transferable one merely because a ryot 
who held it for twelve years had thereby 
gained a right of oooupanoy. Sir Barnes 
Peaoook also added an expression of his 
doubt, whether a right of oooupanoy actually 
gained under section .6 was neoesBarily 
heritable. This doubt, as we know, has 
not been shared by later Judges. In the 
seoond case, hurendro harain Roy v. Ishan 
Ohunder Sen (25), the suit was instituted 
by a purohacer of a Zemindari at a sale 
for arrears of Government revenue. .The 
purchaser sought to eject the defendant 
who olaimed to be a transferee of.an 
oooupanoy holding. The question arose# 
whether the defendant had a groteoted 
interest as a * ryot having a right ofi. 
oooupanoy” .within the jmeaning of thf 
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proviso to seotion 37 of Aot Xf of 1359. 
His purchase of the occupancy holding on 
the 5th December 1859 had been recognised 
by the then Zemindar who had accapfced 
him as his tenant. On behalf of the 
plaintiff, who had purchased the Zemindari 
on the 6th May 1871, it was argued thit 
as the defendant had not himself been in 
occupation for twelve years from the 5th 
Deoember 1859 to the 6bh May 1871, h9 
had not acquired the status of an oooupanoy 
ryot under eeotion 6 of Aat X of 1859. 
The que.tion thue arose, whether the 
possession of the transferee could be added 
to the possession of the transferor who 
at the date of the transfer had acquired a 
right of oooupanoy. Sir Riohard Couch, C. J, 
held that the answer to the question 
depended solely on the terms of seotion 6 
of Act VIII of 1869 B. C., which had 
replaced section 6 of Aot X of 1859. On 
the construction of that seotion it was 
ruled that the right of oooapanoy oan be 
enjoyed only by the person who hoi is or 
cultivates and pays rent and ba9 done so 
for a period of twelve years; in other words, 
the seotion secures to a ryot, who has 
cultivated or held for twelve year?, a 
continuance of his cultivation or holding so 
long as he pays the rent. In support of 
this construction reliance was placed upon 
the proviso at the end of the seotion by 
whioh the holding of the perron from whom 
the ryot inherite is deemed the holding of 
the ryot, indicating that except in that 
particular oase, the holding must be-entirely 
by the person who claims the right. We 
are not unmindful that there are expres- 
cions in the judgment of Sir Riohard 

Oouob, 0. J., to the effeot that a ^ ryot 

having a right of occupancy has a ‘right 
not being one which oan be transferred to 
some other person”, “a right to be enjoyed 
only by the person who holds or cultivates 
and pays the rent and has done so for 

a 'period of twelve years,” and not a 

right which he might, having acquired it, 
transfer or make use of as a subject of 
property.” But the generality of these 
expressions would bo misleading, if we 
overlooked that they were used in a 
case where the question of transferability 
was raised by the Zomindar. This circum¬ 
stance, indeed, is emphasised by Sir 
Rfehard • Ooueh when he speaks ox the 
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Bengal Rent Aot as "a law which imposes 
a restriction upon the proprietary right of 
the Zsmindar or landlord” and adds that 
“a ryot oannot claim under it (that is, 
claim against his landlord) anything more 
than the words clearly give to him; there 
are not here, in my opinion, words of so 
doubtful a meaning that we should con¬ 
sider whether it would be just or equit¬ 
able that the ryot should have the power 
to transfer.” Similar observations apply to 
the judgment of Mr. Justice Phear, who 
thought that the right of occupancy was 
rather of the nature of a personal privi¬ 
lege than a substantive proprietary right; 
but this statement must be taken with 
what immediately follows: — 

“I think that there oan be no right of 
oooupanoy under the terms of this section 
other than in a person who is cultivating 
or holding the land as a ryot in the situa¬ 
tion whioh iB mentioned in this seotion; 
and tba*, therefore, a person oan only have 
this right who is actually cultivating or hold¬ 
ing the land, and then only if he has cultivated 
or held the land as a ryot for a period 
of twelve years, according to the rule for 
estimating that time whioh is prescribed 
in the seotion; and that rale is that only 
the aotual cultivation or holding of the 
person who sets up the right, and in the 
oase where he has taken the cultivation 
or the holding of the land by inheritance 
from a predecessor, then, constructively, 
the cultivating or holding of that prede¬ 
cessor oounts. The section does not give 
to any one other than the person who has 
actually held or cultivated land for the 
period of twelve years either by himself 
alone, or by himself and his. predecessor 
from whom he has taken by inheritance, 
together, the right of occupation whioh is 
the subject of the seotion. And if this 
be so, then it seems to be plain upon the 
facts whioh the reference brings before us 
that Ishan Chandra Sen, the defendant in 
the oase, has not a right of oooupanoy 
in the land whioh is subjeot of suit, be¬ 
cause he had himself only cultivated or 
held it as a ryot for a period of a little 
more than eleven years, and the person 
who preceded him in the cultivation or 
holding thereof was not one from whom he 
took it by inheritance. His predecessor in 
the cultivation or bolding was . Krishna 
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Daa, from whom he took by purahase. In 
that state of things he ia not entitled by 
the words of section 6 to add any years of 
Krishna Das’s holding to the years of hia own 
holding.” 

The saope of this decision and of the 
grounds therefor, as we shall see later, 
has been sometimes misunderstood. This 
has been due perhaps in some measure to 
the very broad general statement whioh 
forms the headnote ( to the report in the 
Weekly Reporter: "a right of oooupanoy 
whieb a ryot has under Aat VIII B. C. 
of 1869, seotion 6, is not transferable. 
When sush ryot sells his holding his right 
of oocupanoy ceases, and it cannot proteot 
the purchaser agairst ejectment.” It is 
not necessary for us to examine in detail 
the earlier decisions which are mentioned 
in the order of reference to the Full 
Benoh by Matkby and Birch, JJ. But 
referenoe must be made to the judgment 
of.Mr. Justice Pbear in Bibee Suhodra v. 
Maxwell Smith (24) where a comparison is 
instituted between a right of oooupanoy 
and a profit a prendre, and the royt’s interest 
is described as the dominant right and the 
Zemindar’s the servient right. Analogies 
of this description are not likely to be of 
muoh assistance in the solution of a problem 
which by itself is not wholly free from 
complexity and confusion. Upon an exami¬ 
nation of the facts of all the decisions on 
tbe question of transferability of oooupanoy 
holdings which preceded the deoision of the 
Full Benoh and whioh have been brought 
to our notioe, we find that tbe validity of 
the transfer has been challenged only by 
the Zemindar or by a person olaioiing through 
or under him; and this important oiroum- 
stananoe must be oarefully borne in mind 
when we meet with general expressions 
like "a right of oooupanoy cannot be trans¬ 
ferred” in oases between landlords and tenants; 
as an instance, we may mention the judg¬ 
ment of the Judicial Committee delivered 
by Sir Richard Couoh in the case of 
Ohandfabati v. Barrington (23); see ako 
the judgment of Phear, J., in Bootee 
Singh v. Moorut Singh (79). Our 
attention has not been drawn to a single 
instance where, under Act X of 1859 or 
Act VIII of 1869, B. C., tbe contention 

(79) 20 W. R. 478; 18 B. L. R. 204 note. 
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was advanoed on behalf of the ryot.that.. 
his holding was not transferable even with 
the assent of the landlord, W-hat was under¬ 
stood to be the law in this respect as admi¬ 
nistered by the Sudder Dewani Adawlut 
before Act X of 1859 was apparently- 
also taken to be the law under Act .X. 
of 1859 and under Aot VIII of 1869 
B. C. This is shown Iby the following 
extraot from the judgment of Prinsep and 
Ghose, JJ., in Palakdhari Rai v. Manners 
(26). delivered on the 3rd September 
It 95;— • \ 

“It is useful that we should state shortly 
the law relating to the transfer of rights 
of oooupanoy. These rights were first 
expressly declared by Act X of 1859 for, 
although up to that time tenant right 
had no doubt been recognised by the Courts, 
still it was not dearly defined or indeed 
held to exist in the terms expressed by Act 
X of 1859. The only person concerned in 
the transfer of a tenant’s holding was 
naturally the landlord Zemindar, and if his 
consent had been obtained, or if he aoquiesced 
in the transfer the transaction came into 
effect. But his consent was often withheld > 
or not even asked for, and the Courts 
were soon called upon to determine the 
validity of such transfers. As a rule, the 
consent of the landlord was necessary. It 
was even doubted, see per Peacock, 0, J>, 
in Ajoodhya Pershad v. Imam Bandi Begum 
(9), whether a holding with rights of 
oooupanoy was heritable. But it was 
afterwards held that the consent of the 
landlord was not necessary to render a 
transfer valid if it was in accordance with 
a custom of the oountry or the looality. 
It will be observed, however, that in none 
of the oases on this subjeot was any reference 
made to a transfer in accordance with 
usage. Tbe Courts held that the ouBtom 
of the country or the locality alone con¬ 
ferred the right of transfer of suoh hold¬ 
ings without the consent of the landlord. 
Sales of suoh holdings in exeontion of 
decrees against such tenants used occa¬ 
sionally to be held. When they were held 
at the instance of the landlord as decree- 
holder, the transfer so effected would be 
with his consent; but when the sales w$r® 
in exeontion of decrees ' by third parties, 
the right of transfer without suoh consent 
was generally disputed. Bengal Aot VIII of 
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1869, which repealed Aot X of 1859 
wherever it was brought into operation, 
did • not alter the law in this respect, 
except in so far that seotion 6 seemed 
to recognise a transfer by inheritance 
of a holding with right of ooonpanoy, and 
so the law remained nntil the passing of 
the Bengal Tenancy Aot in 1885.” 

Snoh then was nnderstood to be the 
law before the Bengal Tenancy Aot came 
into operation, and for nearly a dozen years, 
no one appears to have donbted that in 
the event of a transfer, voluntary or in* 
voluntary, of an occupancy holding not 
transferable by custom or local usage, the 
landlord was the only person entitled to dispute 
the validity of the transfer, if it had been 
effeoted without bis consent previously taken 
or assent subsequently obtained. In the case of 
Bhiram Alt v. Oopi Kant (10), whioh was 
deoided on the 14th January 1897, it was, 
however, contended by an oeoupanoy ryot, 
whose holding had been sold in execution 
of a deoree for money, that the sale was 
invalid and had not operated to pass any 
title to the purchaser at the execution sale. 
This contention prevailed and the proposi¬ 
tion was enunciated for the 6rst time that, 
in the absence of custom or local usage to 
the contrary, a ryoti holding in whioh the 
ryot has only a right of oeoupanoy is not 
saleable at the instance of the ooonpanoy 
ryot or any creditor of his, other than his 
landlord seeking to obtain satisfaction of 
his decree for arrears of rent. The Court 
came to the conclusion that ordinarily tbe 
only persons interested in impugning the 
validity of tbe transfer of an occupancy 
holding were the occupancy ryot and the 
landlord, and that though no difficulty could 
arise in the way of the trunsfer being 
given effect to, where, in the event of a 
voluntary alienation by the ryot, the 
transferee was accepted by the landlord, 
the position was wholly different where the 
transfer bad been effeoted by a compulsory 
sale at the instance of a creditor of tbe 
ryot. This view was supported on three 
grounds, namely, first, that seotion 2*5 of the 
Bengal Tenancy Act by implication indicates 
that 1 the Legislature did not intend to make 
occupancy rights transferable ; secondly, that 
section 65 also by implication indicates 
that an occupancy holding - could be* stfld, 
sly by the entire body of landlords is 


execution of a deoree for arrears of rent : 
and, thirdly, that under the law as it 
stood before the Bengal Tenancy Act a 
right of occupancy could not be transferred 
by sale. With all respect for the learned 
.fudges who deoided the case of Bhiram Ali v. 
Qopi Kant (10), we are constrained to hold 
that none of these grounds is conclusive. 
In the first plaoe, the Bengal Tenancy 
Aot, as its preamble shows, is intended to 
amend and consolidate, not the entire law of 
landlordand tenant but only oerta'nenactments 
relating to that law. so that, as pointed out 
in Kripa SinJhu v Annuda Sundari Debt (80), 
it i9 not a oo r.plete Code It nowhere pur¬ 
ports to give an exhaustive enumeration 
of all the incidents of oooupanoy right. 
The fact that section 26 makes occupancy 
right heritable and does not refer to the 
question of transferability does not con¬ 
sequently justify the inference that the 
Legislature did not intend to make oocupaucy 
right transferable. If speculation were 

permissible, it might with some plausibility, 
be suggested that the Legislature expressly 
dealt with the question of beritability, as 
a doubt had been expressed on the point 
by Sir Barnes Peaoonk, 0. J. f in Aooihya 
Pershadv. Imam Bandi Began (h), and did not 
think it equally necessary to deal with the 
question of transferability, as the rulings of 
the Sadder Dewani Adawlut in 1834- and 
1855 bad apparently never been called in 
question. On the other hand, it might 
also be suggested with equal, if not greater, 
plausibility that the Legislature dealt with 
the simpler question of heritability and 
left alone the more complex problem of 
transferability. But whatever may be the 
true reason for tbe omission, the mere 
fact of the omission does not with certainty 
point to the oonolasion that the Legislature 
intended to make occupancy holdings non- 
transferable. In the second plaoe, seotion 65 
of the Bengal Tenancy Aot is of no real 
assistance in the solution of the question before 
us. Section 65 enacts that where a tenant is a 
permanent tenure-holder, a ryot holding at 
fixed rate or an occupancy ryot, he shall 
not be liable to ejectment for arrears of 
rent, bnt his tenure or holding shill be 
liable to sale in execution of a decree for 
the rent thereof and the rent shall be a 

^80) 35 0. 34j 0 0. h, J, 2?3| 11 0. W, N. 983, 
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first oharge thereon. The objeot of this 
provision wa>», not to impose a restriction 
on a pale of the holding by the ryot or 
at the instance of his execution creditor, 
but to remove what had been a great 
hardship on the ryot for nearly a century. 
The framers of Regulation Vllof 1799, in 
their anxiety to strengthen the hands of 
the Zemindar, had armed him with authority 
to realise arrears of rent from tenants by 
drastio measures whioh have been deemed 
characteristic of a semi civilised age. Amongst 
these remedies were distraint, arrest 
forfeiture, powers whioh could all be exercis¬ 
ed in a summary manner. The result was 
that a valuable holding could be treated 
as forfeited and the tenant summarily ejeoted 
for non-payment, it may be, of a small sum 
due as arrear of rent. The severity of such 
methods as these was softened by some of 
the provisions of Act X of 1859; but it 
was not till 1885, that the Bengal Tenancy 
Act provided that an oooupanoy ryot was not 
liable to be ejeoted for non payment of rent. 
The landlord could bring the holding 
to sale, with the result that he would 
thereby realise the arrears from the sale- 
prooeeds while the surplus would be avail¬ 
able to the defaulter. Section 65 con¬ 
sequently does not justify the conclusion 
that an oooupanoy holding is saleable, only 
when the landlord seeks to sell it in execu¬ 
tion of a decree for arrears of rent thereof. 
On the other hand, section 65 makes the 
rent a first oharge on the occupancy holding; 
for this purpose, it is placed in the same 
category as a permanent tenure and the 
holding of a ryot at fixed rates which, 
under section 18, is governed by the same 
rule 3 of transfer and succession as a perma 
nent tenure. This plainly militates against 
the theory that an oooupanoy right is a 
purely “personal right” or ‘personal privi¬ 
lege.” In the third place, the statement 
of the law aB it stood before the Bengal 
Tenancy Act is open to valid oritioism. 
The inference drawn from the deoision of 
the Full Benoh in Nurendro Narain Boy v. 
Ithan Ohundtr Sen (25) is really not justified, 
as we have seen, by the circumstances of 
that oase. That case arose between a Zemin¬ 
dar and a person who olaimed protection 
from ejectment as the holder of an oooupanoy 
right; besides, as Sir Richard Couch, C. J., 
stated explioity in his judgment and explained 
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again in Kripa Noth v. Dyal Ohand (74/ "the 
case depended solely on the construction 
of section 6 of Bengal Aot VIII of 1839. 
The difficulty created by the phraseology of 
that seotior, as will presootly appear, has been 
removed by the altered provisions of the Bengal 
Tenancy Aot. On the other hand, the atten¬ 
tion of the learned Judges does not appear to 
have been drawn to the rule enunciated 
by the Sudder Dewani Adawlnt in 1834 
with regard to involuntary transfers and 
in 18-55 with regard to voluntary alienations 
—rules whioh do not appear to have been 
ever afterwards called in qnestion. Con¬ 
sequently, there is no esoape from the oon- 
olnsion that the grounds of the deoision in 
Bhiram Ali v. Qopi Kant (10), whioh was in ' 
reality a departure from the law as ad¬ 
ministered for over sixty years, do not stand 
the test of oritioism. 

t 

In this connection, it is of fundamental 
importance to observe that the Bengal • 
Tenancy Aot went mnob farther than Aot 
X of 1859 in the way of improvement of the 
status of the oooupanoy ryot, and the 
phraseology used in some of its provisions 
can hardly be reconciled with the theory- 
that a right of occupancy is a purely per¬ 
sonal right. But before we deal with this 
point, we may explain bow the Bengal Tenan¬ 
cy Aot has removed tbe difficulty created 
by the language of seotion 6 of Aot X ^of 
1859 by the introduction of the notion of a 
settled ryot of a village.” The status of a 
settled ryot is thus defined in seotion 20:— 

“(1) Every person who, for a period of 
twelve years, whether wholly or partly 
before or after the commencement of this 
Act, has continuously held as a raiyat land 
situate in any village, whether under a 
lease or otherwise, shall be deemed to have 
become on the expiration of that period a set¬ 
tled raiyat of that village. 

(2) A person shall be deemed for the 
purposes of this seotion to have continuously; 
held land in a village,notwithstanding that the; 
particular land held by him has been different 
at different times. 

(3) A person shall be deemed for the pur¬ 
poses of this seotion to have held as a raiyat 
aoy land held as a raiyat by a person whose 
heir he is. 

(4) Land held by two or more oo-sharers- 

M a raiyati holding shall bo de«»$d fQF the PW*: 
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poses of this section to have been held as a 
raiyat by each Buoh oo- sharer. 

(5) A person shall continue to be a 
settled raiyat of a village as long as he holds 
any land as a raiyat in that village and for 
one year thereafter. 

(6) If a raiyat recovers possession of land 
tinder seotion 87, he shall be deemed to have 
continued to be a settled raiyat , notwith¬ 
standing his having been ont of possession 
more than a year. 

(7) If, in any proceeding under this Act, it 
is proved or admitted that a person holds 
any land as a raiyat y it shall, as between him 
and the landlord under whom he holds the 
land, be presumed, for the purposes of this 
seotion, until the oontrary is proved or ad- 
mitted, that he has for twelve years con¬ 
tinuously held tLat land or some part of it 
as a raiyat^ 

Seotion 2), sub seotion 1, then provides 
that every person who is a settled ryot of a 
village within the meaning of seotion 20 
shall have a right of occupancy in all land 
for the time being held by him as a ryot in 
that village. Consequently, a settled ryot may 
acquire a right of oooupaDoy by occupation 
for a shorter period than twelve years, and, 
further, though every settled ryot is an 
occupancy ryot, every oooupanoy ryot is not 
necessarily a settled ryot; for, as was pointed 
out in Kuldip 8ingh v. Chhatur Singh (811, an 
ooaupanoy right may be acquired by purchase, 
but the rights of a settled ryot can only be 
aoquired by a continuous holding of land 
(not necessarily the same parcel of land) in 
the village for twelve years. It is manifest 
that the difficulty which was created by the 
language of section 6 of Act X of 1859 need 
not arise under the provisions cf the Bengal 
Tenancy Aot. 

Seotion 23 of the Bengal Tenaney Aot 
authorises an occupancy ryot to use his 
land in any manner wbioh does not material¬ 
ly impair the value of the land cr render it 
unfit for the purposes of the tenancy; the 
flection further entitles him to out down 
trees, provided there is no looal custom to 
the oontrary. Sections 24 and 27 read 
together place the oooupanoy ryot in a 
position of distinot advantage so far as 
enhancement of rent is concerned; he is 
. bound to pay rent only at fair and equit¬ 
able 1 rates, and, until the oontrary is proved 
(81) 8 0. L. J. 285, 


by the landlord, the rent aotually paid must 
be deemed fair and equitable. Seotion 28 
makes the rent enhanoeable only as provided 
in the Act; section ‘ 9 invalidates agreements 
for enhancement beyond a prescribed limit, 
while seotions 30 to 37 provide definite 
roles and restrictions when enhancement is 
claimed by suit. Section 25 affords pro¬ 
tection from eviotion, and this must be 
taken with seotion 89 wbioh prohibits eject¬ 
ment except in execution of a deoree and 
seotion 155 which affords relief against 
forfeitures. Seotion ‘^6 deals with the ques¬ 
tion of devolution of oooupanoy right on the 
death of the ryot and provides as follows: 

“If a raiyat dies intestate in respeot of 
a right of oooupanoy, it shall, subject to 
any custom to the oontrary, descend in the 
same manner as other immoveable property; 
provided that in any case in which under 
the law of inheritance to which the raiyat 
is subject, his other property goes to the 
CrowD, bis right of oooupanoy shall be 
extinguished.” 

The right of oooupanoy, it will be ob¬ 
served, is, for the purpoee of descent, thus 
plaoed on ibe same footing as “other 
immoveable property.” This is hardly con¬ 
sistent with the theory that the right of 
oooupanoy is a merely personal right. 
This is further emphasised by the fact 
that the right of eeoheat is expressly ne¬ 
gatived. Seotion 85 authorises subletting 
subjeot to 6peoified restrictions, and seotion 
87 allows the ryot to surrender his 
holding. Seotions 76 and 77 entitle the ryot 
to effect substantial improvements inoluding 
the oonstiuotion of wells and tanks and 
the creation of a suitable dwelling house 
for himself and his family. Seotion 65, 
as already explained, proteots the ooou¬ 
panoy ryot from ejeotment for non-payment 
of rent, makes the rent a first charge on the 
holding and entitles the landlord to briDg 
it to sale in execution of a deoree for 
arrears of rent thereof. Seotion 160 treats 
a right of caoupanoy as a protected in¬ 
terest, not liable to be annulled by a 
purchaser of the superior tenure at a sale 
in execution of a deoree for arrears of 
rent. The cumulative effeot of these and 
other provisions, wbioh need not be 
enumerated in detail, is to furnish abandant 
indication that whatever might have been 
the law earlier, the oooupanoy ryot enjoys 
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under tho Bengal Tenanoy Act substantial 
rights in the land and his interest cannot 
be appropriately described as a merely 
“personal right*' or ‘‘personal privilege.” 
The position then is that the status of the 
ooonpanoy ryot is far more certain and secure 
under the Bengal Tenancy Act than it was 
ever before, and there is no good reason to 
hold that the provisions of the Act entitle 
him to object to the sale of the holding in 
execution at the instance of his oreaitor, if he 
was not competent to rai'e suoh objection 
when Aot X of 1859 was in force or at an 
earlier period. Reference may in this con¬ 
nection be made to illustration (1) to section 
183, which mentions a usage whereby a ryot 
is entitled to fell his holding without the 
consent of his landlord and affirms the 
validity of scoh usage as unaffeoted by the 
Aot, This, no doubt, does not directly shew 
that the landlord is the only person interested 
to question the validity of a transfer of his 
holding by a ryot ; but it does not also lend 
any support to the theory that the tenant is 
competent to object to an execution sale of 
bis holding even though his landlord should 
afsent thereto. On these grounds we are 
of opinion that the decision in Bhiram Ali v. 
Oopi Kant (10) oannot be supported. 

In thjs view, it is not neoessary to examine 
in detail the subsequent decisions of this Court 
which have followed and developed in a 
modified form the rule enunciated in Bhiram - 
ali v. Oopi Kant (10), suoh as the oases of 
Durfa Oharan v. Ali Frasanna (31), Sadagar 
v. Krishna Chandra Nath (32), Mojed Eostein 
v. Eaghuhar Choicdhry (33), Gahar Khalija v. 
Kasimuddi (34), Sita Noth v. Almaram (35), 
Sheihh Murullah y. kheikh Burullah (36)* 
Khodu Bahhsh v. Sader Pramanik (67)’ 
wbioh specified the oiroumstances under 
which the ryot could impeach the validity 
of an execution eale even after it has 
taken place. We may note, however, that 
the current did not always flow in the same 
direction, as is indicated by the oases cf 
Ananda Pas v. Balnakar (2), Shukuruddm 
Chcwdhury v. Eani Hemangini Debi (3) and 
possibly also Dtcarkanoth v. Tarini tan'mr 
(4). These oases uphold the doctrine that 
in principle there is no difference between 
the case of a voluntary sale made by the ryot 
and an involuntary sale held by the Conrt 
if in eaoh instance the sale is consented to by 
the landlord; consequently, a sale, in execution 


of a money decree, of an ooonpanoy bolding 
transferable by oustom or looal usage, is valid 
and effectual as against the ryot if the sale 
is held with the consent of the landlord. » ■ 
We have finally to consider the deoision 
of the Full Banoh in Dayamoyi v. Ananda 
Mohan Roy (6), It is not neoessary to examine 
whether the Fall Bench formulated any 
propositions not required for the deoision 
of the aotual questions involved in the 
oases then before the Oourt. An investiga¬ 
tion of that point might have been 
necessary, if we had been bound by the 
deoision of the Full Bench. We observe 
that the question of involuntary alienation 
was raised by the third reference; the point, 
however, i) immaterial, because we as a 
Special Bench are free to oonsider the 
decision on its merits, and we shall do so 
on the assumption that all the propositions 
formulated were needed for the deoision 
of the oases before the Fall Bench. It will 
be observed that no reasons are assigned in 
support of the deoision and the propositions 
enunoiated represent the weight of modern 
authority alone. There is no indioation 
that the attention of the Oourt was invited 
to the law, as it was understood and 
administered from the days of the Sadder 
Dewani Adawlut. No reference was made 
to the Constrnotion of 1834, and although the 
deoision in Baboo Prosonokoomar Tagore v. Rant* 
mohum Doss ( 17) was casually mentioned in 
argument, its true bearing does not appear 
to have been explained to the Oourt, > Nor 
was the attention of the Oourt invited to 
the deoision in Dioarka Nath Miner vj 
Burrish Ohunder (14), which affirms that 
there is, in prinoiple, no ground for 
distinguishing in this class of oases a 
voluntary sale from a sale in execution. 
It teems as if the deoision in Bhiram Ali 
v. Oopi Kant (10) was not subjeoted to 
a searching analysis and was adopted by 
the Full Bench without question. In these 
circumstances, we are unable to aoeept the 
deoision of the Full Bench in Dayamoyi v. 
Ananda Mohan Roy (6), in so far as it adopted 
the rule laid down in Bhiram Ali v, Oopi 
Kant (10) as developed with modifications 
in the later oases just mentioned,!' No 
useful purpese would be served by an 
examination of the oases subsequent to the 
decision of the Full Benob, - which have* 
as required by the rules of Court) applied the 
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propositions enunciated therein. Amongst snoh 
eases may be mentioned Badrannessa Ohoudh - 
rani v. Alam Oazi (38', Narayani v. Nabin 
Chandra { 7), Rant Snndar Karmokar v. Lochan 
(39), Swarnomoyi v. Ada (40) and Bepin 
Chandra Barua v. Jagat Chandra Nath (41). 
These oases are based on the deoision of the 
Fijll Benoh and mu6t stand or fall with it. 
Nor need we examine the position when 
anosonpanoy ryot effeots a volnntary transfer 
of his holding for value by way of sale 
or mortgage, as in Bhagirath Ohanga v. 
Sheikh Rafouddin (43), Ram Fershad Koerx 
V. Jawahir Roy (82) and Shyama Oharan v. 
Mokhoda Sundari Debi (81), or makes a gift, 
air in Behari Lai v. Stndhubda (ll) f cr 
makes a testamentary devise tberaof, as 
in Amulya Ratan Sarkar v. Tarini Nath 
Bey (84), Kunja Lai Ray v. Umeih 
Chandra Roy (85) and Umesh Chandra 
Duttav.Joy Nath Das (47). Thedeoisiors 
in oases of voluntary transfer for valu> 
W 0re based on the application of what in 
described sometimes as the r'inoiple of 
estoppel, sometimes as the prinoiple that 
the transferor is bound by his act or oannot 
derogate from his grant. On the other 
hand, the decisions in oas98 of involuntary 
sales, where the ryot viitb knowledge omitted 
or failed to objeot to the transfer, were 
based on the principle of acquiescence or 
waiver. There were manifest difficulties in 
the applioation of all such doctrines, beoause 
if the right of ooouoanay was a purely per¬ 
sonal right ” or 4 personal privilege, it 
ia not easy to appreciate how it could 
in faet be made transferable by invoking 
the aid of one or other of these principles 
of law ; the transferee, even if accepted 
by the landlord, might only have a new 
tenancy as suggested in Tara Pershad v. 
Burjo Rant (21). Assuming, however, that 
it might thus acquire a character of trans 
ferability as between transferor and trans¬ 
feree, it would not afford protection as 
against third parties ; yet barring possibly 
two eases, Agarjan Bibi v- PanauHa (5), 
and Baearat Mandal v. Sabulla Mandat {Ob), 
no trace can be found of a reported 
decision where the title of the transferee 
of a non-transferable oocupancy holding 

/oo^ 7 G L, J. 72; 12 C. W. N. 899. 

(83) lOXnd. Cas. 49; 13 C.L.J. 481 ; 16 C. W. N. 703. 

(84) 27 Ind. Cas. 236; 18 0. W. N. 1290; 21 C. L. J. 

**(86) Cm- 362; 18 0. W. N. 1294. 


has been successfully impeached by an 
absolute trespasser. But we need not in¬ 
vestigate farther the validity of the reasons 
which underlie the various reported oases. 
We are oonoerned in the present instance 
with the question of involantary alienation 
alone ; that, io our opinion, stands on the 
same footing as the question of voluntary 
alienation, the rule a9 regards which 
is too 6rmly settled to be successfully 
challenged. 

Our conclusion is that the case of Bhiram 
Ali v. Gopi Kant (10) was erroneously 
decided and that the deoision of the Fall 
Benoh in Dayamoyi v. Ananda Mohan Roy (6) 
oannot be supported in so far as it affirmed the 
rule enunciated therein as modified and deve¬ 
loped in later oases. The oonfasion whioh has 
pervaded the discussion of this question is 
attributable in a large measure to the ambigu- 
ity involved in the statement that an occu¬ 
pancy holding is not transferable except by 
oustom or looal usage.” Tbi9 may imply one 
of three alternativas. In the first place, it 
may be maintained that an occupancy 
holding is absolutely inalienable by its 
nature. This view might possibly have 
been maintained towards the close of the 
eighteenth century but has apparently few, 
if any, champions at the present day. 
In the second place, the expression may 
signify that an oocupanoy .right cannot be 
transferred unless both the landlord and 
the tenant consent. This was the view 
put forward for the first time in 1897 
and has held the field upto the present 
time. There is, however, nothing to indi¬ 
cate that the Legislature ever intended to 
impose a disability on the occupancy ryofc 
with a view to protect the helplesa 
cultivator from rapacioue money-lenders, 
as appears to have been the policy whioh 
actuated the framers of the Panjab Land 
Alienation Act, 1900. In the third place, the 
expression may signify that the transfer 
of an occupancy holding, whether voluntary 
or involuntary, cannot be made effective 
except with the consent of the landlord. 
This was the view maintained from 1834 
to 1897. For reasons already assigned, 
we hold that the third view is correct 
and was, through oversight or error, 
negatived in 1897. 

The result of our deoision may he 
briefly summed up:— 
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(1) . The case of Bhiram Ali v. Qopi Kant 
(10) was erroreonsly decided. 

(2) . The decision of the Fall Bench in 
Daynmoyi v. Ananda Mohan Roy (fi) requires 
partial modification, namely, the following 
should be substituted for the 6rst proposition 
enunciated therein regarding the transfer 
for value of oooupanoy holdings apart from 
custom cr looal usage. 

“1. The transfer of the whole or a 
part is operative as against the ryot, whether 
it is made voluntarily or involuntarily 

When voluntary and involuntary trans¬ 
fers are thus placed in the same cate¬ 
gory so far as the ryot is concerned, no 
difficulty can arise under eeotion 60 of 
the Civil Procedure Code, whioh makes 
saleable in execution all property belonging 
to the judgment-debtor over whioh he has 
a disposing power, thus prescribing precisely 
the name test as was formulated by Mr. 
Justice Jaokson in Divarka Nath Misscr v. 
Burrish Ohunder (14), Damely, that the 
measure of the liability to involuntary 
alienation is the power of voluntary alien¬ 
ation. 

We have been finally pressed on behalf of 
the judgment-debtor to adhere to the role 
enunoiated in Bhiram Ali v. Qopi Kant (10), 
even though we should hold it erroneous 
in principle, as it waB decided more than 
twenty years ago. Reliance has been placed 
in support of this contention upon the 
decisions of the House of Lords in The Mediana 
(86) and Kreglinger v. New Fotagonia 
Meat and Cold Storage Co. (S7). We aresensible 
of the importance of maintaining, wherever 
possible, the authority of long established 
decided oaeer; but this dootrire is manifestly 
not of universal application. Lord Cranworth 
observed as follows in Young v. Robertson 
( 88 ):— 

“There is another duty incumbent on all 
Courts, and pre eminently upon a Court of 
ultimate appeal, and whioh has been in¬ 
variably observed, namely, that as regards 
those rules whioh regulate the settlement 
and devolution of property, those Courts 
whioh have to interpret instruments and 
aots of parties must take oare to be very 

(86) (1900) A. C. 11?; G) L. J. P. 36; 82 L. T. 95; 
48 W. R. 398; 9 Asp. M. C. 41; 16 T. L. R. 194. 

.87) (1914) A. C. 25; 83 L. J. Ch. 79; 109 L. T . 
803: 58 S. J. 97; 30 T. L. R. 114. 

(88) (1862) 4 Macq. 314 at p. 825- 
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guarded against letting.aDy supposed notions 
as to the inaoouraoy of aDy rule whioh 
has in fact been acted npon induce them 
to alter it so as to endanger the security of 
property and titles.” 

Lord Chelmsford considered the matter 
from the point of the duty of a Court of 
ultimate appeal when he observed as follows 
in Mersey Docks and Harbour Board v. 
Cameron (83):— 

“The Courts rightly abstain from over¬ 
ruling oases whioh have been loDg established 
beoause, if they did so, they would only 
disturb without finally settling the law. 
But when an appeal from any of their 
judgments is made to this House, however 
they may be warranted by previous author¬ 
ities. the very object of the appeal befog 
to bring those authorities under review for 
final determination, the House oannot, upon 
the principle of stare decisis, refuse to examine 
the foundation upon whioh they rest.” 

Equally explicit is the pronouncement of 
Loid Loreburn in West Ham Union V. 
Edmonton Union (SO): — 

“Great importance is to be attached to 
old autboritier, on the strength of which 
many transactions may have been 
adjusted and rights determined. But whera 
they are plainly wrong, and especially where 
the subsequent course of judioial decisions 
had disclosed weakness in the reasoning on 
whioh they were based, and practical injustice 
in the consequences that must fl)w from 
them, I ooneider it is the duty of the 
House (of Lords) (o overrule them, if it 
has not lost the right to do so by itself ex¬ 
pressly affirming them.” .. • 

The same principle has been followed 
in this Court and cases are not wholly 
unknown where Full Bench decisions 
have been overruled by Special Benches; 
see, for an instanoe, Jogodanund Singh v. 
Amrita Lai (91), whioh overruled the three 
Full Bench oases of Lai Mohun Mukerjee y. 
Jogendra Ohunder Boy (92), Usir Ali v. Barn 
Eomol Shaha (98) and Qirish Chandra Basu y< 

(89) (1864) 11 H. L. 0. 448 at p. 610; 11 E, R. 
1405; 20 C. B. (n. 8.) 5P; 36 L. J. M. 0. 1; 11 Jnr. 
(n. s.) 746; 13 W. R 1069; 12 L. T. (n. b ) 643; 146 
R. R. 255; 144 E. R. 1024. 

(£0) (19C8) A. C. It 77 L. J. K. B. 86; 98 L. T. 1|* 
72 J. P. 9; 6 L. G. R 39; 24 T. L. R. 108. 

(91) 22 C. 767 (F. B ); 11 Ind. Dec <n. s.) 609. 

(92) 14 C.636 (F B.>; 7 Ind Dec. (n. b.) 422. 

£8 16 C. 383 (F. B ); 7 Ind. Dec. (n. b). 389. •' 
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4fmr6a Krishna Dass (94). The Jndioial 
Committee have also not hesitated to overrule 
Ions standing deoisions of Indian High 
Courts; Sri Balusu Gurulingasxcami v. Sri 
Balusu Ramalakshmamma (95), Vasudeva 
Mudaliar v. Srinivasa Pillai (96). 

• In the present oaee there are, moreover, 
three speoial features whioh oannot entirely 
be overlooked. In the first place, the deoi- 
sion in Bhiram Ali v. Gopi Kant (10) departed 
frcm what had been the law for over sixty 
years. In the seoond plaoe, the current of 
decisions since then has not been absolutely 
uniform. In the third place, we are oalled 
upon only to remove what has hitherto been 
erroneously regarded as a fetter upon the 
right of an execution creditor to realise bis 
dues by the sale of an oooupaney holding. 
The case, therefore, falls within the principle 
redognised by the Court of Appeal in Andrtws 
V. Gas Meter Co. 19?), by the Judicial Committe 
in Sri Balusu Gurulingasivami v. Sri Balusa 
Bamolakshmamma (95) and by the House of 
Lords in West Ham Union v. Edmonton Union 
(90) Our decision will not embarass trade or 
eommeroe, nor will it affect transactions wbiob 
may havebeenadjusted, rights which may have 
been determined, titles which may have been 
obtained or pereonal status which may have 
been aoquired. Decree holders will find that 
they possess a power whioh has hitherto been 
denied to them. No doubt, judgment-debtors 
like the respondent before us (who, ai was 
found by the trial Court, can easily pay up 
the decree if he will, but is unwilling to 
pay it up) will no longer be able to escape 
payment of their just liabilities. That 
surely is a result whioh need not make us 
hesitate to lay down the law correctly. 

• We hold accordingly that the question 
before the Speoial Bench should be answered 
in the affirmative and that the sole landlord 
of a ryot is competent to sell, in execution of 
a money decree against the ryot, his 
oooupanoy holding, whether the holding be 
or be not transferable by custom or Icoal 

(94) 21 0. 940 iP. B.)j JO Ind. Dec. (n. a.) 1259. 

196) 22 M. 398 (P. 0.)j 8 Ind. Dec (n. a.) 286; 21 
A. 4€0; 9 Ind. Dec. IN. b ) J00’; 1 Bom. L. R. 226} 
8 0. W. N. 427} 9 M L. J. 67: 26 I. A. H3j 7 Sar. 
P. C. J. 880, 

. (06) 80 M. 42f; 9 Bom. L. R. 1104; 4 A. L. J. 626; 
11 C. W. N.' 1006; 6 0. L. J. 379; 2 M. L. T. 833; 17 
M. L. J. 414; 34 I. A. 186 (P. C.). 

(97) (1897). 1 Ch. D. 86J; 66 L. J. Ch. 246; 76 L. 
T. 46 W. B. 321. 


usage. The appeal must accordingly be 
decreed and the application for execution 
allowed with costs in all the Courts, including 
costs of the hearing before the Division 
Bench and the Speoial Bench. Tbe hearing 
fee is assessed at three gold mohurs on each 
occasion. 

Fletcher, J.—I agree. 

Chatterje/, J.— I agree. 

Teunon, J.—I agree. 

R CdARDSON, J.—I agree. 

Chaddhdri, J. —1 agree, 

Hoc/, J.—I agree. 

Appe.il allotted. 


BOMBAY HIGH COURT. 

Letters Patext Appeal No. 38 of 

1918. 

January 20, 1920, 

Present : — Sir Norman Maoleod, Kt, 
Chief Justice, and Mr. Justice 

Heaton. 

JANARDAN SHANKAR and other?— 
Defjndant3—Appellants 
versus 

KRISHNAJI BALKRISHNA BHATE — 

Plaintiff—Respondent. 

Civil Procedure Code (Act V of 1908 J, O. XXXIV 
r. 6— Mortgage-decree, construction of-Propertu of 
mortgagor other than that mortgaged, whether can be 
sold. 

A compromise decree passed In a mortgage suit 
directed the payment of the mortgage money by 
instalments and went on to provide; “In default of 
the payment of any two instalments, the plaintiff 
should recover the whole of the amount then due 
including all the future instalments by sale of the 
mortgaged property through Court”: 

Held, that the decree did not give any right to 
the decree.holder to proceed against any property 
of the judgment-debtor except the mortgaged nro- 
perty. [p. 3*0, col. 1.] K K pr0 

Appeal from the decision of Shah, J., in 
Second Appeal No. 967 of 1917, ’con¬ 
firming tbe decree passed by the Additional 
First Claes SubDrdinate Judge, A. P at 
Sholapur, in Appeal No. 151 of ’ 1916, con¬ 
firming the order passed by tbe Subordinate 
Judge at Pandharpur, in Darkhast No 17 
of 1913. 

FACTS appear from tbe following judg- 
of Shab, J., dated the 26th Aogqat 

“The decision of this appeal depends 
upon the construction of the decree under 
execution. The question is whether the 
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plaintiff is entitled to exeoute the deoree 
against the defendants. The defendants, 
who are the appellants, oontend that he 
is bonnd to proceed against the property 
in suit and has no other remedy against 
them for the recovery of the decretal amount. 
The plaintiff respondent contends that under 
the terms of the deoree the defendants are 
bound to pay the money, that he is en¬ 
titled to recover the amount by executing 
the deoree, and that his right is not in 
any way limited by the provision in the 
decree that the amount sbonld be realised 
by the sale of the mortgaged property. 
Though the Court of first instance had 
allowed execution in respect of the mortgag¬ 
ed property only at the outset, ultimately 
both the lower Courts interpreted the deoree 
in favour of the plaintiff and allowed exe¬ 
cution to prooeed on that footing. 

The deoree in question is a consent 
deoree. It was passed on the 23rd August 
1910 in an ordinary suit, in which the 
plaintiff-mortgagee sought to realise the mort¬ 
gage amount by the sale of the mortgaged 
property and in the event of a deficit to 
recover the balance from the defendants’ 
other property. The material terms of the 
decree are these: — 

“ Defendants do pay to the plaintiff 
Bs. 2,754-9*2 as claimed, costs of the suit 
and interest on the principal sum of Rs. 2,400 
from the date of the suit up to this day 
at the rate of 6 per cent, per annum, what¬ 
ever the sum may oome to. The same should 
be paid in the following manner. Defend¬ 
ants should pay Rs. 300 each year to 
the plaintiff. The plaintiff should bring the 
same to aooount in the following way...In 
this way the defendants should pay the 
whole sum in instalments by paying Rs. 300 
per year to the plaintiff as above until 
payment of the sum in full. The property 
in suit should remain in the possession of 
the defendants. Until payment of the whole 
mortgage amount the whole of the sum 
Bhould be a oharge on the mortgaged pro¬ 
perty. In default of the payment of any 
two instalments (the plaintiff) should recover 
the whole of the amount then due including 
all the future instalments by sale of the 
mortgaged property through Court...The 
whole of the sum due to the plaintiff 
should be paid up in instalments by pay¬ 
ing Rs. 300 each year as above. ” 


Taking the deoree as a whole, I have 
no doubt that the defendants are required 
to pay the decretal amount in full in in- 
stalements and that the plaintiff hae a 
right to reoover the same. In case j$f 
default he is entitled to reoover the whole 
amount by the sale of the mortgaged pro¬ 
perty. It is clear from the terms of the 
deoree that the defendants were to pay 
the full amount in instalments. I see no 
reason to limit the plain meaning of the 
deoree as to the payment of the full 
amount in instalments by the provision aB 
to the realisation of the full amount by 
the sale of the mortgaged property in de¬ 
fault of the payment of any two instalments. 
The decree directs the defendants to pay 
the full amount, and the obligation is not, 
in my opinion, limited by the provision 
relating to the sale of the mortgaged pro- 
party. 

If there had been an ordinary preliminary 
deoree for sale under Order XXXIV, rule 
4, and then a final decree under rule 5, 
the plaintiff would have got a deoree for 
the balance under rule 6, if it was legally 
recoverable from the defendants. In a 
decree by consent I do not see any reason 
why the provision for the personal liability 
of the defendants as well as for the sale 
of the mortgaged property eannot be made 
in the manner in which it has been made 
in the present deoree. 

Mr. Murdeshwar has contended that the 
plaintiff should reoover the whole amount 
by the sale of the mortgaged property in 
default of the payment of the two instal¬ 
ments, and that that is his only remedy. 
The deoree does not say so in terms: on 
the contrary it gives directions more than 
once for the payment of the full amount in 
instalments. 

Is is not necessary to refer to the cases 
oited in the argument before me. The ques¬ 
tion is one of construction of the decree, 
and it must be answered with reference to 
the terms of the deoree. 

It seems to be a possible construction of 
the deoree that if the plaintiff seeks to 
reoover the amonnt otherwise than by the 
sale of the mortgaged property, he can re¬ 
oover only the amount of the instalments 
which have beoome due, and not the fnll 
amount at once. This construction has not 
been suggested on behalf of the appellants 
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before me, nor does it appear to have b9en 
urged in eilher of the lower Courts. I am 
not Bare that the point necessarily arises 
for oonsideration in this appeal; aod I do 
not express any opinion on the point. I 
deoide the appeal, as it has been urged 
before me, as raising the question of the 
defendants’ liability for the deoretal amount 
with reference to their property other than 
the mortgaged property, and not the ques¬ 
tion of the extent of that liability in the 
present Darkhast. 

Aooordingly 1 confirm the decree of the 
lower Appellate Court, and dismiss the 
appeal with oosts.” 

Mr. 0. P, Murdeshwar, for the Appel¬ 
lants. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT. 

Macliod, C. J.—A decree was passed on 
the 23rd August 1910 in a mortgage suit 
filed by the plaintiff, whereby it was direct¬ 
ed that * the defendants should pay to the 
plaintiff Rs. 2,754 9 2 as claimed, oosts of 
the suit, and interest on the principal sum 
of Rs. 2,400 from the date of’ the suit up 
to this day at the rate of 6 per cent, 
per annum, whatever the sum might oome 
to.” The same was directed to be paid 
in the following manner:— 

“Defendants should pay R 9 . 300 each 
year to the plaintiff. Plaintiff should bring 
the same to account in the following way... 
In this way the defendants should pay 
the whole sum in instalments by paying 
Rs. 300 per year to the plaintiff as above 
until payment of the sum in full. The 
property in suit should remain in the 
possession of the defendants. Until pay¬ 
ment of the whole mortgage amount tbe 
whole of tbe sum should be a charge on 
the mortgaged property. In default of 
the payment of any two instalments, the 
plaintiff should recover the whole of the 
amount then due including all the future 
instalments by sale of the mortgaged pro¬ 
perty through Court.” 

Tbe defendants fell into arrears, and 
tbe plaintiff became entitled to execute. In 
bis Darkhast he slaimed to be entitled 
to * execute not only by sale of the mort¬ 
gaged property, but also by attaehing other 
Pfopetty belonging to the defendants. This 

A— 


olaim was allowed by the lower Courts, 
and on appeal before Mr. Justice Shah 
the decisions of the lower Courts were 
confirmed. I fail to see how this decree 
differs in any respect from an ordinary 
mortgage-decree, which no doubt direots 
money to be paid by the mortgagor, but 
also directs that in default of payment 
in the prescribed manner, or within the 
prescribed period, the mortgaged property 
may be put up for sale. Then Order 
XXXIV, rule 6, says: 

"Where the net proceeds of any such 
sale are found to be insufficient to pay 
the amount due to the plaintiff, if the 
balance is legally recoverable from the 
defendant otherwise than out of the pro¬ 
perty sold, the Court may pass a decree 
for suoh amount.” 

That contemplates that if the mortgaged 
property has been sold, and there i9 a 
deficiency, then the Court will proceed to 
consider whether tbe balance should be 
recovered personally from the mortgagor, 
and if it thinks it should then it passes 
a final decree personally against the mort¬ 
gagor for the amount of the deficiency, 
Suoh a decree will be passed in the 
original suit, so that a fresh suit need 
not be filed. But it must follow that the 
question whether the mortgagee can recover 
the amount personally from the defendant, 
and not from the mortgaged property, is 
subjeot to entirely different considerations 
than those whioh guide the Courts in 
passing a decree for recovery of the 
amount charged on the property mortgaged. 
It seems clear to mo that there must be a 
deoree personally made against the mortgagor 
before it can be executed against property 
other than the mortgaged property, The- 
decree in this case cannot be Baid to be 
a personal deoree merely beoaqse it direots 
that tbe defendants should pay the amount. 
It direots specifically how the plaintiff shall 
recover tbe deoretal amount if default is 
made in payment, and it says nothing 
about what Bhall happen supposing the 
mortgaged property, when sold, is insufficient 
to pay the mortgage debt. The plaintiff 
has endeavoured to avoid the difficulties, 
which may lie in his path if be followed 
the strict procedure, by proceeding in 
execution and asking that, if the mort¬ 
gaged property when sold is insufficient, 
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then some other property should be sold. 
In my opinion the mortgagee cannot follow 
that course. Therefore, with all due respaot 
to the judgment cf Mr. Juatioe Shah 
I think that the order of the trial Court 
cannot he supported, and that so far aa 
it relates to property other than the 
mortgaged property, it must be set aside. 
The appsllant will be entitled to his costs 
throughout. 

Heaton, J.—I agree to the order proposed. 
After reading the decree which is now 
the subject of execution, it seems to me 
that it does not give ary right to the 
decree-holder to proceed against ary 
property of the judgment debtor, except 
that property on whioh the judgment-debt 
is made a charge. It certainly cannot be 
doubted that the decree does not expressly 
give the decree-holder any power to 
preoeed against any other property, or 
against the judgment debtor personally. If 
such a result is to be arrived at. it 
oan only be arrived at by implication. 
But again it seems to me on a very 
careful reading of the decree that the 
implication is not in that direction, but 
against, it. It may be that if the mort¬ 
gaged property when sold fails to discharge 
the mortgage-debt, there will still 
remain to the mortgagee a remedy for the 
reoovery of so much of the debt as is not paid. 
It may be that he will be able, in order to 
reoover that unpaid balanop, to proceed 
against other property of the judgment- 
debtor. But that it seems to me will 
follow, if it does follow, from the general 
law relating to mortgagee and mortgagor, 
and not from the decree whioh has been 
made in this oase. Indeed I myself should 
be inclined to say, that if any such result 
follows, it follows not on account of, but 
in spite of, the decree that has been 
made. 

Appeal decreed. 
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Appeal from Appellate Dicaee No 734 : 

of 1919. 

August 6 , 1920. 

Present :—Mr. Justice Jwala Prasad. 

RAM BRICH SINGH andothsbs^ 

Defendants—Appellants " . 

versus * 

Musammat SONJHARI KOER — 

Plaintiff—Respondent. 

Limitation Act (IX of 1908>, a. 28, 8ch. I, Art. 91— 
Applicability of Art. 91 —Deed not intended, to be 
operative—Adverse possession, acquisition of title by .— 
Possession, suit for, whether maintainable. 

€ 

I. 

Article 91 of Schedule I to the limitation Act 
has no application to a case in which the document 
in question is merely fictitious and was not intend¬ 
ed to be acted upon. [p. 382, col. 1.] 

A person who has, by adverse possession, acquired 
an indefeasible title to property under section 28 of 
the Limitation Act, is entitled to maintain a suit 
for its possession if he subsequently loses it. [p. 383, 
col. J.] 

Appeal from a decision of the Distriot Judge, 
Patna. 

Messrs. Fakhruddin and Panchanan Banerji v 
for the Appellants. * 

Mr. Kulwant Sahay for Mr. S. O. Mtt- 
tra and Mr. Bhagwan Prasad , for the Rs-' 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit for a declaration of title and for. 
reoovery of possession of the lands described' 
in the schedule to the plaint. 

The defendants Nos, 4 to 10 are the appel¬ 
lants and they resist the claim of the plaintiff 
on the basis of a sale deed executed by 
her in tbeir favour on the 13fch July 1903. 
The deed in question is in the names of 
two of the appellants, Ram Biriah Singh 
and Ramnugrab, defendants Nos. 4 and 5. The 
other defendants are members of the Bame 
family. * » 

There was another sale deed executed On 
the same date in favour of defendant No. 1* 
Dwarka Singh. He did not contest the 
plaintiff’s olaim and so we are not concerned 
with him or hiB sale-deed. But it is 
important to know that the vendees, in 
both the deeds, Ram biriah and Dwarka, are 
married to the daughters of the plaintiff’s 
brother. * , t f 1 

The plaintiff is the widow of one Ram-: 
bhajju SiDgb, who died about 1891, and 
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on his death she same into possession of 
the- property in question as a Hindu widow. 
Her ease was that at the time the deeds 
in question were exeouted she was harass¬ 
ed by her husband’s agnates (gotias) and 
was in a very helpless oondition and that 
the defendants Nos. 1 and 4, the vendees, as 
relations and well wishers were helping 
hfcr at the time; that the sale-deeds were 
exeouted on the defendants representing to 
her that thereby the plaintiff would save 
her property from her agnates; that on their 
assuranoe she admitted the exeoution of 
the doouments before the Registrar, but that 
they were neither read out to her nor did 
she understand the oontents thereof or the 
effeot of the same; that she continued to 
be in possession of the properties in spite 
of the execution of the deeds and in a suit 
instituted by the agnates against her and 
the purchaser defendants, the deeds were 
deolared by the decision of the Court, dated 
the 24th February 1906, to be invalid, 
fraudulent, oollneive and without considera¬ 
tion; that the defendants taking advantage 
of the deeds being in their names, fraudulently 
gbt their names recorded in the Survey 
Record of Rights and on the strength of 
that in Chaitra 1324 Fasli dispossessed the 
plaintiff of the lands in suit, and hence the 
present action for reoovery of possession 
based upon the cause of aotion said to 
have arisen on the st of Asadh 1324 
Fasli. 

The defendants’ pleas gave rise to the 
several issues framed by the Munsif. We 
are in this case concerned only with the 
issues relating to the validity or other¬ 
wise of the deeds in question, the adverse 
possession olaimed by the defendants, and 
the limitation pleaded by them as a bar to 
the suit. All the issues have been decided 
by both the Courts below against the defend¬ 
ants and in favour of the plaintiff, with 
the result that her suit for possession has been 
decreed. 

In appeal to this Court, Mr. Fakhruddin 
on behalf of the appellants disputes the 
correctness of the decision of the Court 
below on two points of law, (l) that the 
suit is barred by limitation both under 
Articles 91 and 144 of the Limitation Aot, 
and • (2) that the findings of the Court below 
Bjre vitiated by wroDgly throwing the onus 
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upon the defendants. Mr. Fakhruddin has 
addressed to me a very lucid and learned 
argument and has taken me through all 
the oases bearing upon the points. After 
giving my full consideration to them I 
regret I am unable to agree with him 
on any of the aforesaid points urged by 
him. 

Article 91 of the Limitation Act is sought 
to be applied to the suit on the ground 
that the plaintiff cannot obtain the relief 
olaimed by her for the reoovery of possession 
of the properties in dispute unless and until 
the sale-deeds executed by her were set 
aside. It ip, however, conceded that the 
Artiole has no application to a case where 
the deed is inoperative from its inception. 
If the parties intended that the deed would 
not be ever given effeot to, the real owner 
need not have it set aside. 

The present ease stands on the same footing. 
The lady’s object in executing the sale-deeds 
was clearly to use the names of her relations 
as ostensible owners of the property and 
thereby to shield herself against the threaten-- 
ed attacks of her agnates upon her rights 
in the properties She of course alleges 
in her plaint that she did not understand the 
documents and that they were not read out to 
her and that she did not know the contents 
thereof, and hence sh6 charges the defendants 
with having the sale-deeds in question 
executed by her by fraud and undue in- 
fiuenoe. She knew fully that she was exe«. 
outing some doouments benami in the name 
of her relations, but she was deoeived as 
to the actual nature of those doouments, 
and this distinguishes the present oase from 
those relied upon by Mr. Fakhruddin, vide 
Janki Kunwar v. Ajit Singh (1), Jagadamba 
Ohuodhrani v. Dakhina Mohuti Boy Ohaodhuri 
(2), Ohunder Nath Bote v Ram Niihi Pal (3), 
Stdhu Sahu v. Qopi Oharan Das (4) aid 
Anandappa v. Totappa (5). 

In those oases the documents were 


(1) 16 C. 68; U I. A. 148; 12 Ind Jur. P; 5 gar. P. 
C. J. 92; Rafiqne and Jackaon’a P. C .No. 99; 7 Ind. 
Dec. (n. a.) 624. 

(2) 13 0. 308; 13 I. A. 84; 10 Ind. Jar. 307; 4 Sar. 
P. C. J. 716; 6 Ind. Deo. (n. s ) 706. 

<3) 6 C. W. N. 863. 

(4) 18 Ind. Ca». 989; 17 0. L. J. 233. 

(5) 33 Ind. Cas. 411; 17 Bom. L. R. 1137 note. 
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given effect to and were subsequently sought 
to be set aside on the ground of fraud, 
undue influence and eoeroioD, and hence 
Article 91 was applied. The real test is 
whether the documents in question in the 
present oa6e were intended to be operative 
or not. If they were merely fictitious and 
were never intended to be acted upoD, 
Article 91 would have no application, it 
is immaterial tbet in respect of the actual 
nature of the documents, whether they 
were to be sale deeds or some other kind 
of documents there was fraud practised by 
the vendees. The Court below has distinctly 
held that there was “no intention to oonvey 
the property.” This finding is not and 
cannot be disputed and is a oomplete answer 
to the contention of the learned Vakil for the 
appellants. 

This contention is also overruled by 
another finding that no consideration passed 
and the mention of it in the documents 
waB simply fictitious. The documents being 
without consideration are void under section 
25 of the Contract Act. 

The third finding, that the lady continued 
to be in possession of the property in spite 
cf having exeonted the doonmentr, also 
makes Article 91 inapplicable to the present 
suit. Virtually the ouuee of action in the 
present suit is the dispossession of the lady 
from tLe properties whioh she was in posses¬ 
sion of long after the execution of the 
deeds. The dcouments in question do not 
stand in her way to get the relief based upon 
her possession and dispossession. Artiole 144 
of the Limitation Act will, therefore, 
apply. 

The ; documents in question are set up by 
the defendants in support of their claim 
of title to the properties in suit and in 
this way the consideration of the documents 
is an incidental issue. J, therefore, hold 
that Article 91 has no application to the 
present oase. 

As to the suit being barred by 12 years' 
limitation, it is said that the Conrt below 

j j f • 

hap, not t . recorded a definite., finding 
that the plaintiff was in possession within 
12 years of the suit. 

It is conceded that the Munsif, on a true 
and proper appreciation of the eyidenoe in 
the sase and in a well-reasoned judgment, 


— r '• * , » y» * 

came to a clear finding that the plaintiff 
was in possession throughout up to the Jaith 
or Asadh 1324(1917). The learned Judge 
affirmed that decision • and has clearly 
stated that there is no evidence that the 
possession was not with the plaintiff. The 
learned Judge must have, therefore, considered 
the evidence in recording the aforesaid finding. 
There is, therefore, no substance in this con¬ 
tention. 

It is then said that the lady was -a 
party to the fraudulent documents and 
that she put forward those documents in 
order to defeat the claim of the agnates in 
the previous litigation and that, therefore, she 
is not entitled to succeed in the present 
oase. 

No doubt her intention . was fraudulent 
with a view to cheat the agnates of their 
olaims to the properties in question,- but. the 
defendants contributed to the commission of 
the fraud and they cannot, therefore, take 
advantage of it. This has been made dear 
by the recent pronouncement of their Lord¬ 
ships of the Judicial Committee in Petherper* 
mal Cheily v. Mun andy Seroai (6), and to 
my rniod the principle enuuoiated in that 
case applies to the facts and circumstances . 
of the present oase. I took a similar view 
in the oase of Badii Ohaudhuri v. Harbans Jha 
( 7\ the faots of whioh oase are not dis¬ 
similar to those of the present one. The* 
first contention of Mr. Fakhruddin, therefore, 
fails. 

. # ’ *.* *•* ' f ‘ * 

There is do substance in ground No. 2 , 
also. This ground is direoted particularly r 
to the finding of the Court below on the • 
question of consideration. Both the Courts , 
below have gone into that question . 
ard have referred to the evideuoe in the 
oase, and notably to the inconsistent state* 
ments of the defendants regarding the 
passing of consideration made in the present 
ease and those made in the previous litiga¬ 
tion. A 9 a result of the c insideration of 
the evidence, the •• Courts below have clearly 
oome to the conclusion that there was no 


(6) 35 C. 651; 10 Bom L. R. 6*>; 12 0. W. N. 66;2 1 
6 A. L. J. 290; 7 0. L. J 628; 14 Jur. L. R. 10S; 18 
M. L. J. 277; 4 M. L. T. 12; 14 Bur. L. R. 108; 86 I. 
A. 98; 4 L. B R. 266 (P. 0.). 

(7) 63 Ind.Oaa. 114. 
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passing of the consideration. I do not thick 
that the question of onus is material, in¬ 
asmuch as the evidenee of the defendant baa 
been fully considered. Even if the onns lay 
upon the plaintiff, she was examined iD the 
ease and upon her evidenee the Courts below 
have held that she was a pardanathin lady, 
had no independent adviee in the exeoution 
of fhe deed and that the deed was executed 
without consideration. There is, therefore, 
no error in the disposal of this question. This 
contention must, therefore, also fail. 

But the defendants were not entitled to 
resist the claim of the plaintiff on another 
ground. The plaintiff has been found to 
be in possession from the date of the sale- 
deed up to Asadh 1324, that is, over 14 
years, and she, therefore, acquired indefeasible 
title to the property under section 23 of 
the Limitation Act. So even if there was 
any defect in her title by reason of the 
deeds having been exeouted in favour of 
the defendants, she is entitled to suooeed 
in the present aotion and to rsoover posses¬ 
sion on the basis of the title acquired by 
her, subsequent to tbe execution of the sale- 
deeds, by adverse possession. The point has 
been dieousped in great detail and also the 
Authorities bearing on the subject in the case, 
already referred to, of Badri Chaudhuri v. 
Barbans Jha (7). I stick to that view and 
I hold that the plaintiff in this case upon 
that ground alone is entitled to Buooeed. 
This is answered by Mr. Fakhruddin by 
saying • that tbe adverse possession *as not 
pleaded as tbe besip of the plaintiff's title 
in the plaint, and tbat there was no issue 
upon the point. The faots neoeesary for 
.Adverse possession have been clearly stated 
in the plaint, showing that she has been 
in possession of tbe property without any 
interruption up to Asadh 1334 upwards of 
12 years and upon that allegation tbe relief 
is claimed, tbat her title be declared. If 
the faots are proved, she is entitled to tbe 
declaration sought for by her. It was not 
necessary for her to state tbe legal phrase 
“adverse possession” when the necessary 
facts were stated, by her. The issues raised 
in the case are wide enough to entitle tbe 
plaintiff to suooeed on the ground of adverse 
possession, if that is made out upon tbe evi¬ 
dence in tbe case. 

' I, therefore, agree with the view taken by 


OASIS. 

the Oourt below and dismiss tbe appeal with 
cost 1 ’. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 795 op 1919, 
February 6, 1920. 

Prerent :—Mr, Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

MUTHU HENGSU— Defendant— 

Appellant 

versus 

NETRAVATHI NAIKSAVI— Plaintiff— 

Respondent. 

Transfer of Property Act (IV of 1882), i. 8— Im» 
moveable property, transfer of—Transferee, right of, to 
profits prior to transfer. 

Under section 8 of the Transfer of Property Aot 
the legal incidents of the transferor’s interest, which 
pass on a transfer of property, include merely the 
rents and profits due after the transfer; the transferee 
is i.ot entitled to profits prior to the transfer. 

Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Kanare, in Appeal Suit No. 63 of 1918 
(Appeal Suit No. 305 of 1917, on the file 
of tbe District Court), preferred against the 
decree of the Court of tbe District Munsif, 
Mangalore, in Original Suit No. 417 of 
1115. 

Mr. K. I. Adiga, for tbe Appellant. 

Mr. K. P. Lakshmana Rao, for the Re- 
spondent. 

' JUDGMENT.—We agree with the find¬ 
ings of tbe lower Appellate Court except 
as to the profits whioh accrued before tbe 
assignment of 20th July 19)5. Section 8 of 
the Transfer of Property Act provides tbat 
on a transfer of property, the legal 
incidents of the transferor’s interest, whioh 
are to pass, shall include tbe rents and profits 
due a r ter tbe transfer. In Kocharla Seetamma 
V. Pillala Venkataramanvyya (-) it was held 
that a transfer of a claim to pass profits was 
invalid; and this is in accordance with English 
authority Defrries v. Mxlr.e (2). 

We must, therefore, allow tbe appeal, 
reduoa the amount decreed by R*. 62, and 

(1) 21 lad Cas. ?87; 38 M. 308; 14 M. L. T. 319; 25 
M L J. 410; (1913) M. W. N. 9l8. 

(2) ( 913) t Ch. D 98; 82 L. J. Oh. 1; 107 L. T- 

598; 57 S J. 27» . 
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confirm tbedeoree in other respeols. Parties 
will pay and receive proportionate costs 
throughout. 

M. C. P, 

Appeal allowed ; Deeres modified. 


BOMBAY HIGH COURT. 

Cross-Appeals Nos. 22 and 242 op 

1919. 

January 20, 1920, 

Present:-' Sir Norman Maoleod. Kt., 
v Chief Justice, and Mr. Justice Heaton. 

SHANKAR DHONDEV and others— 
Defendants—Appellants 

versus - 

YESHWANT RAGHUNATH GAITONDE 

- AND OTHERS — PLAINTIFFS—RESPONDENT'. 

Mortgage — Redemption—Clog on equity of 'edemption 
—Agreement subsequent to mortgage conveying portion 
of equity of redemption to mortgagee, validity of. 

It is a principle of equity that a mortgagor can be 
relieved from any clog which has been placed on 
the equity of redemption. Therefore, if the original 
dooument of mortgage contains a olause that if the 
mortgage money is not repaid at the end of the 
mortgage period, the mortgagor should be foreclosed, 
that clause would not be specifically enforced against 
the mortgagor, and he would still be entitled in 
spite of it to redeem. But there is nothing to pre- 
vent the mortgagor and mortgagee from coming to 
an arrangement after the mortgage has bean execut¬ 
ed whereby the mortgage is paid off. [p. 38*, cel. 2; 
p 386, col, I.] 

Where a mortgage-deed provided that if after the 
lapse of twenty years the mortgage-debt should 
not be paid off, then half the mortgage property was 
to become the absolute property of the mortgagee, 
and the other half was to return to the mortgagor 
as his absolute property free from the mortgage, and 
considerably more than twenty years afterwards the 
parties entered into an agreement whereby half the 
property wont to the mortgagee as owner and the 
other half was obtained by the mortgagor free 
from the mortgage: 

Held, that the agreement, being a transaction 
independent of the mortgage, could not be held 
invalid as a clog upon the equity of redemption, [p, 
365, col. 1.] 

Gross appeals from tbe decision of tbe 
District Judge, Ratnagiri, in Appeals Nos. 
139 and 150 of 1914, varying the deoree 
passed by tbe Subordinate Judge at Malwan, 
in Civil Snit No, 70 of 1912., ; 

Mr, A. Q. Detail for tbe Plaintiffs-Appellants, • 
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Mr. Ooyajee (with him Mr. /*, B. Shingne)? 
for the Defendants Respondents. 

JUDGMENT. - - *?. 

Maclbod, C. J. — The plaintiffs filed this 
suit for accounts and redemption under the> 
Dtkkhan Agriouturists’ Relief Act. The’ 
lower Appellate Court passed an order 
that the plaintiffs should redeem 7-12ths 
of tbe entire property a3 described in Ex¬ 
hibits 79 aod 77 free of all encumbrances.' 
Tbe defendants-mortgagees have appealed 
with regard to certain property contained 
in the mortgage-deed of 1310 passed by the 
plaintiffs' anoestor. That mortgage was for a . 
period of twenty years, and it was provided , 
that if the money was not paid off at the 
eod of twenty years, half the property should , 
be taken by the mortgagor and half by • 
the mortgagee. The mortgage money was j 
not paid off at the end of twenty yearf, • 
and tbe mortgagee remained in possession. 
nntil 1854, when a dooument was passed, 
by the mortgagor, which is Exhibit 76,. 
That refers to the agreement in the mort-; 
gage of 1810, and effeots a transfer of, 
half the property to the mortgagee, and (. 
brings back into the ownership of the morfc*, 
gagor the other half free of all encumb¬ 
rances. ^ 

Now in this snit, which is filed in 1912, . 
the plaintiffs wish ns to hold that the ar¬ 
rangement whioh was arrived at in 1664 
is not binding on them, and that they, 
conld redeem the property whioh was retained' 
by the mortgagee under Exhibit 76. We. 
have been referred to the decision in Kanhaya 
lal v. Narhar (l). In that case the learned . 
Judge referred to the case of Lisle v. Reeve. 
(2) and no donbt the principle laid down , 
in that case should be followed by a Court 
of Equity. It is a principle of equity that 
a mortgagor can be relieved from any clog. 
which has been plaosd on the equity of 
redemption: Therefore, if the original doou-, 
ment of mortgage contained a olause that 
if the mortgage money was not repaid at 
the end of the mortgage period, tbe mort¬ 
gagor shonld be foreclosed, that Manse* 
would not be epeoifioally enforced, against 
the mortgagor, and he wonld still be entitled 
inspite of it to redeem. But. there ..is 

nothing to prevent the mortgagor and ipovt* f 

% £ 

(1) 27 B 297; 6 £om. L R. 140 . 

•2) (1902J 1 Ch. 63; 71 L. J. Oh. 42;85L.T. 464» 
W W. Jt. 231$ 18 T, L.*R. fi', • * ‘ ' 1 
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ffftgee from ooming to an arrangement after 

the mortgage has been executed whereby 

the mortgage is paid off Vaughan Williams, 

L. J., in the ease I have cited said that 
« , - 

it was competent for a mortgagee to enter 
into an agreement to pnrohase from the 
mortgagor his equity of redemption. The 
only objeotion to such an agreement is, 
that it must not be part and paroel of the 
original loan or mortgage bargain...But there 
is nothing to prevent that being done by 
an agreement whioh in substance and in fact 
is subsequent to and independent of the 
original bargain.” 

Now it has been argued that this agree¬ 
ment, whioh was arrived at in 1864-. was 
part and paroel of the original mortgage 
transaction effected in 1840, ani in that 
argument of the respondent, wa think, can 
be disoerned the fallacy in the case and in 
the judgment in appeal. If at the end 
of the period in 1860 the mortgagor had 
failed to repay the mortgage, and the 
mortgagee had disputed the mortgagor’s 
right to redeem, the Court would not have 
allowed that * to be done. It would have 
been still open to the mortgagor to ask 
the Oonrt to enable him to redeem. Bat 
if he obooses to enter into an agreement 
several years later with the mortgagee 
whereby the mortgage transaction ri closed, 
whereby begets back, free’ of his mortgage 
debt, half the mortgage! property, while 
the remaining half remains with the mort¬ 
gagee, then Ido not think any Court of 
Equity would allow the mortgagor to re open 
such a transaction. No doubt the terms of 
the agreement in 1864 and the deeds of 
sale in the transaction are identical with 
what wa9 agreed to in 1810, and it is argued 
that on aooount of that it cannot bs said 
that the agreement of 1864 is independent 
of the original bargain. I cannot agree 
With fchaifc argument. I cannot see any 
reason why the parties should not be allowed 
to come to the agreement, whioh, as a matter 
of fact, they did in 1 864, as perfectly free 
agents. If the mortgagee sued for epeei6o 
performance of the agreement of 1840, and 
asked for foreclosure, then that would have 
been an entirely different matter. It appears 
tome that this agreement in i864 was not 
only subeequent, but also independent of the 
qrifltafti bargain,.and, therefore, in my opinion, 
th» appeal succeeds, and the plaintiffs can- 

25 


not redeem any portion of the property 
whioh was mortgaged in 1840 aud transfer¬ 
red to the mortgagee in -864 The case 
of Ramji v. Ohinto (3), whioh was referred 
to in Kanhayalal v. Narhar (l), does not 
touch this point with whioh 1 have been 
dealing. That no doubt did give effect to 
the general principle of equity that where 
an instrument of mortgage, though in terms 
it transfers an estate on failure to repay 
the mortgage money on a fixed day, yet 
appears clearly to have been entered into by 
parties for securing the repayment of a 
loan, the mortgagor, making the eeourity 
subservient for the parpose for whioh it 
was oreated, may in equity and good oon- 
soienoe redeem the property by paying off 
th6 principal debt and the interest, though 
the stipulated time for payment had been 
allowed to pass by.” No one disputes that, 
and the judgment I have delivered is no way 
contrary to the principle whioh is given effect 
to by that decision. 

The only point argued in Appeal No. 
242 of 1919 is whether the lower Appellate 
Court oorreotly interpreted Exhibit 80. 
It held that it oould not be considered 
as an acknowledgment of the mortgage 
oreated in 1839 by Balaji Hari of his 
one-third share in eight annas by Exhibit 
78. No doubt that document does refer 
to a oertain share mortgaged with Karande 
by the plaintiffs. But we know that 
there ha! been a Dumber of mortgages. 
It is imposible to bold that this is an 
acknowledgment of a particular mortgage 
passed in 1839, when there is no specific 
reference to that mortgage, and, there¬ 
fore, Appeal No. 242 must bs dismissed 
with oostfl. As defendants have succeeded' 
throughout, they will get costs throughout 
in Appeal No. 22, whioh is allowed as to 
that part of the olaim whioh was valued 
at Rs. 250. 

Heaton, J.—The Judge in the Court ha¬ 
lo w oorsidered that be was bound by the 
decision in Kanhayalal v. Narhar (l). 1 
Bat a little consideration chowe that that case 
is no authority whatever for the present. 
There was indeed a very similar mortgage- 
deed whioh provided very much the same 
as the present deed whioh we are concerned 
with here. The provision in the deed 


(3) 1 B. H. C. R. 199. 
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before us is that if after the lapse of 
twenty years the mortgage d«bt should cot be 
paid off, then half the mortgaged property 
waa to heoome the absolute property of 
the mortgagee and the other half was to 
return to the mortgagor as his absolute 
property free from the mortgage. In 
EanhayalaVs case (1) it waa held, 
aa 1 understand it, and alao as I 
believe correctly, that the mortgage- 
deed would not automatically bring about 
the arrangement stated, at the end of the 
stated number of years. It would not do 
that, because the stipulation in the mort¬ 
gage deed would he regarded aa a slog 
on the equity of redemption, and, therefore, 
aa inoperative. In the oase we are concern- 
ed with, however, the parties evidently 
did not suppose that the olause or stipula¬ 
tion in the mortgage deed would itself 
antomatiaally effeot its purpose because in 
1864, i. e , twenty-four years, not twenty 
years, after the date of the mortgage, 
they accomplished what it had previously 
been arranged should be accomplished, in 
a proper and legal way by a registered 
document. There is only one possible 
ground on which, aa far as I oar see, 
that registered document can be deolared 
to be of no effeot, and on which it oan 
be held that the Court mu9t prooeed 
exactly as if it had Dover been executed. 
It is this: that there is some legal objec¬ 
tion to parties actually doing what they 
had undertaken to do, so loDg as they 
could not be compelled to do it. . It is 
perfectly true that the mortgagor could 
not have been compelled to assent to 
what was done in 186t, even though tie 
mortgagee had pointed out the provision 
in the mortgage bond. But there are 
thousands of lawful transactions entered into 
by people of their own free will, which 
they could net be compelled to enter into, 
and it seems to me to be no reason what¬ 
ever against the validity of the transaction 
of 1864 that it was one which the mort¬ 
gagor oould not have been compelled to 
assent to. That,. I think, is all that I need 
say in this oase. It seems to me to be 
'about a9 clear a oase as one oould have 
of a perfectly valid and honest transaction, 
and I think undoubtedly the trial Court 
was right, and that the Court of 6rst 
appeal was misled by its belief that the 
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mailer was settled by the authority of 
KonhayalaVs case (1). 1 agree to the order 

proposed. 

Appeal allowed, ‘ 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD HlOH COVRT. 

May 14, 1920. 

Present :—Lord Buokmaster, Lord Phillimore 

and Sir John Edge. 

BHARAT INDU and others— 

Appellants v- 

tersvs 

Hakim MOHAMMAD HAMID ALI KHAN 

AND OTHERS- RESPONDENTS. 

Registration Act (III ot 1877,), ss, 32, 33,01— 
Registration of power, of-attorney—Executant ill — 
Procedure — Execution before Registrar, whether necessary 
— Presentation — Courts, duty of. 

It is the duty of the Courts in India not to allow 
the imperative provisions of the Registration Aot 
to be defeated, when it is proved that an agent 
who presents a dooument for registration has pot 
been duly authorised in the manner prescribed in 
the Act to present it. [p. 389, col. 1.] 

When a person is ill and unable to attend at the 
proper registration office to present a powor-of- 
attorney for registration, execution in the pres ence 
of the Registrar is not necessary; all the ^ Registrar 
has to do in suoh a case is to satisfy himself that 
the power-of-attorney has been voluntarily executed, 
[p. 390, ool. 1.] 

Where a power-of-attorney was presented for 
registration by an unauthorised person, who stated 
that the exeoutant was ill and deposited the fee for 
the Registrar to visit the exeoutant or issue- a 
commission for his examination to ascertain if the 
power-of-attorney had been voluntarily executed, 
and the Registrar visited the exeoutant at his 
house, who admitted exeeution and requested that 
after registration the power-of-attorney he given to 
his attorney: 

Held, that the exeoutant was the person who 
desired the dooument to be registered and was the 
real presenter, [p. 390, ool. 1.] ■ . 

Jambu Par shad v. Muhammad Nawdb Aftdb AUKhatt, 
28 Ind Cas. 422: 42 I. A. 22; 19 0. W.N. 282; 18 A . L. 
J. 129; 17 M. L. T 148; 21 0. L. J. 218; 2 L. W. 277| 
37 A. 49; 28 M. L. J. 577; 17 Bom. L. R. 418; (1915) 
M. W. N. 592 (P. 0.), distinguished. 

Appeal from the deoree of the Allahabad 
High Court, dated the 5th M&reh 1915, whifch 
reversed the deoree of the Subordinate Judge, 
Bareilly, : 
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FACTS of the oase are saffioiently set oat 
in their Lordships’ judgment. There were 
two points for decision, namely, (1) whether 
the mortgage upon whioh the plaintiff relied 
was duly registered as required by law, and 
(2) whether the mortgage in question was 
a sham transaotion. 
held that the mortgage was duly 
tered, but dismissed the suit on the ground 
that it was a bogus and paper transaotion. 
On appeal the High Court (Tndball and 
Rafique, JJ.) held that the mortgage 
in suit was genuine and for consideration, 
and granted the usual mortgage deoree. 

Henoe this appeal. 

Mr. DeQruyther, K. 0. (with him Mr. Dube), 
for the Appellants.—The mortgage in suit was 
not registered aooording to law. It was pre- 
sented for registration by Daud AH; his power- 
of-attorney authorised him to present docu¬ 
ments, but this power was inoperative as 
it had not been presented for registration 
in aooordanoe with law, and all the aots of 
the Registrar and the entire proceedings in 
respect of that document were without juris¬ 
diction. 

[Lord Buokmaster.— If Wilayat Ali 
had said I present this document for re¬ 
gistration and admit execution,” you would 
have had no oase.] 

The document had already been pre¬ 
sented to the Registrar who had aoted 
on it. 

[Lord Buckmastbr.— Presentation, which 
if a formal matter, does not require formal 
words to effect it. Execution was admitted, 
and he said “ give the document to Daud 
Ali when registered:” that means presenting 
for registration.] 

If the dooumsnt ii handed over by an 
unauthorised person, the presentation is bad. 

^Lord BucKMASna.—Presentation is a 
question of fact requiring no formality. 
The servant really wrongly handed over 
the document to the Ragistrar: he should 
merely h»ve told him to go to the house.] 

The Rsgistrar taok the presentation by 
the servant as good. It oaunot be inferred 
that Wilayat Ali presented it a second time 
formally. 

Mr, Dunne, K. 0. (with him Mr. Kenworthy 
Brown >, for first Respondent, was heard only 
OQ the question of fact, namely, as to 


whether the mortgage was a genuine one 
or not. 

Mr. De Qruyther replied. 

JUDGMENT. 

Lord Phillimore. —The suit which gave 
occasion to the present appeal was brought 


in favour of one Nazir Ali for Rs. 5,000 
and interest. The assignment was made by 
deed of sale dated 24th January 1900 and 
the suit was brought to recover the sum 
due upon the mortgage or to obtain the 
sale of the mortgaged property. 

• There wereseveral defendants; but those with 
whom their Lordships are concerned are the 
present appellants, heirs of one Babn Durga 
Prasad who had lent money to Wilayat 
Ali Khan upon mortgage of other proper¬ 
ties, and had brought them to sale, and as 
the proceeds were insufficient to realise the 
sum due upon his mortgage, had obtained 
a further personal deoree for the balanoe, and 
had thereunder attached the properties whioh 
were subject to the mortgage to the plaint* 
iff in this suit. Ultimately these attached 
properties appear to have been brought to 
sale and then Durga Prasad or his heirs 
became the auotion-purohasers. The title of 
these heirs is, therefore, subsequent to that 
of the plaintiff and their defence rests upon 
their ability to displace the mortgage upon 
whioh the plaintiff relies. 

Two objections are taken on their behalf 
to the plaintiff’s title. One is that the 
mortgage upon whioh the plaintiff relies was 
never duly registered. On this point 
both the Subordinate Judge and the High 
Court at Allahabad deoided in favour of the 
plaintiff. The other point is that the mort¬ 
gage in question was a sham transaotion x 
under whioh no money passed, executed by 
Wilayat Ali Khan to a nominal mortgagee 
in order that it might form a protection 
for that part of his estate against his other 
numerous creditors. Upon this point the 
learned Subordinate Judge decided in favour 
of the defendants and dismised the suit ; but 
upon appeal the High Oonrt thought otherwise 
and made a decree in favour of the plaintiff 
in the usual terms of a deoree in a mort¬ 
gage suit. Hence the present appeal. 

Their Lordships will deal with the point 
as to registration first. By the Transfer of 


The Subordinate Judge by the plaintiff, now the first respondent, 

regia • as assignee of a mortgage executed on the 
30fch August 1895 by one Wilayat Ali Khan 
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Property Act, seotion 59, where the princi¬ 
pal to be secured exceeds Rv 100, a mort¬ 
gage oan be effeoted only by a registered 
instrument.” The Indian Registration Aot, 
then in force, A^t 111 of 1877, is the Aot 
governing the registration in this oase. 

By Beotion 32, exoept in oertain oaeee not 
material to the present enquiry : — 

“ Every dooument to be registered under 
this Aot, whether suoh registration be com- 
puleory or optional, shall be presented at 
the proper registration cffiie by some person 
executing or olaiming under the 6ame, or, 
in the ease of a oopy of a deoree or order, 
olaiming under the deoree or order, or by 
the representative or assign of suoh person, 
or by the agent of suoh person, represen¬ 
tative or assign, duly authorised by power- 
of attorney exeouted and authenticated in 
manner hereinafter mentioned.” 

Now the mortgage in question was not 
presented by the mortgagee or the mort- 
gagor, but by one Daud Al’\ described as 
general attorney of Wilayat Ali Khan, under 
a general power of-attorney, dated the 1st 
and registered on the 4th November 1885. 
If, therefore, the registration is to be good 
it must be because Daud Ali was the agent of 
Wilayat Ali Khar, and was “duly authorised 
bypower of attorney executedand authentioa- 
ted in manner hereinafter mentioned.” Their 
Lordships have, therefore, to enquire whether 
the power of-attorney is sufficient within the 
meaning of this provision. 

By seotion 3': — 

“For the purposes of seotion 32, the 

powersof- attorney next hereinafter men¬ 
tioned shall alone be recognised (that is to 

s«y) :— , . 

*“(a) If the principal at the time of ex• 
eouting the power of attorney resides in 
any part of British India in wbioh this Aot 
is for the time being in foroe, a powerof- 
attorney exeouted before and authentioated 
by the Registrar or Sub Registrar within 
whose distriot or sub district the prinoipal 
resides...’ 

“Provided that the followmg persops 
shall not be required to attend at any regis¬ 
tration office or Court for the purpose of 
executing any suoh power-of attorney as is 
mentioned in olauses (a) and (&) of this 
eootion:— 

“ Persons who by reason of buddy in¬ 


firmity are unable without risk or seriou9 in¬ 
convenience so to attend... . 

“in every Raoh oaR© the Rearislrar or Sub* 
Registrar or Magistrate (as the case may be), 
if satisfied that the power of attorney has 
been voluntarily exeouted by the person pur¬ 
porting to be the prinoipal, may attest the 
same without requiring his personal attend¬ 
ance at tbe offioe or Court aforesaid. 

“To obtain evidence as to the voluntary 
nature of the execution, the Registrar or 
Sub Rogistrar or Magistrate may either him- 
self go to the house of the person purporting 
to be the prinoipal ... or issue a oommission 
for bis examination.” 

Now the power of-attorney, under whfoh 
Daud Ali purported to ao*, was oertainly exe¬ 
cuted by Wilayat Ali Khan and is sufficient¬ 
ly large in its terms to authorise Daud Ali to 
prooure tbe registration of the mortgage in 
question. But it appears from tbe endorse¬ 
ment made by the Sub-Registrar, and must 
be taken to be the faot, that it was brought 
to him on the 4th November 18:5 for 
registration and authentioation by one Waz'r 
Beg, a servant of Wilayat Ali E»han, who 
said that the exeoatant was ill and that 
he (the servant) was going to deposit 
the commission fe6 and asked that the 
power of-attorney might be registered on 
the spot.” Tbe Sub-Registrar oould not 
legally do thip, and accordingly on the 6th 
he personally went to the dwelling plaoe of 
Wilayat Ali Khan, who he was satisfied was 
ill and unable without risk or serious in¬ 
convenience to attend at the registration- 
offiop. He read out the contents of the 
power-of-attorney to Wilayat Ali Khan, who, 
thereupon admitted the execution and oom- 
pletion of the power and asked that after 
registration tbe document might be given 
to Daud Ali. Thereupon the Sub-Registrar 
registered it. On these facts it is oontended . 
on behalf of tbe appellants that tbe power¬ 
of-attorney was not duly registered an »■ 
therefore, that Daud Ali had not tbe requisite 
authority to present the mortgage for registra¬ 
tion, and that the mortgage haB not been duly 

registered and is invalid. ■ 

The provisions of tbe Registration Aot are ‘ 
very carefully designed to prevent forgeries 
and the procurement of oonveyanoes or 
mortgages by fraud or undue influence, and 
though it may seem somewhat technical to 

insist upon exact compliance with the provi* 


u 
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aiona df the Aofc, ifc 10 necessary so to do. Their 
Lotdships have already given their sanation 
to the necessity of strict eomplianoe with 
these forms in the case which was referred 
to at the Bar, Jambu Parshadv. Muhammad 
Natoab Ajtab AH Khan (1). In that oase there 
were two mortgages presented at the registra¬ 
tion office by two agents on behalf of the 
mortgagee, neither cf whom held aDy 
authenticated power-of-attorney. Thereupon 
the Registrar, in pursuance of his duty under 
section 34, enquired of the mortgagors who 
were there present at the same time whether 
they admitted the execution of the deeds, 
and they said that they did. Whereupon 
the Registrar registered them. The presen¬ 
tation on behalf of the mortgagee being in- 
effective by reason of ■ the defect in the 
powers of-attorney, an attempt was made 
to support it on the theory that the mortgagors 
who attended and admitted the execution 
and received the mortgage money might be 
assumed to have presented the mortgages. 
But the High Court at Allahabad and their 
Lordships on appeal held otherwise. Their 
Lordships observed that it was obvious that 
the mortgagors had attended to adroit that 
they had exeouttd the deeds and not to 
present them for registration and that 
they did not present them for registration. 
Their Lordships said that the mortgagors 
could not be treated as presenting them fer 
registration; they were no doubt assenting to 
the registration, but that would n °t. ^0 
sufficient to give the Registrar jurisdiction. 
They observed that one object of the 
Aot wai to make it difficult for per¬ 
sons to oommit frauds by means of registra¬ 
tion under the Act and that it is the duty of 
the Courts in India not to allow the impera- 
tive provisions of tbe Aofc to be defeated, 
when it is proved that an agent who pre- 
sents a document for registration has not been 
duly authorised in the manner described in the 
Aot to present it. 

Their Lordships who are sitting on tbe 
present appeal have, therefore, to examine the 
evidence a8 to registration under the guidance 

of thedecipion just quoted. 

Now it is said that the only presentation 
c.f tbe power of attorney was the presenta- 


' (1) 28 Ind. Cas. 422; 42 I. A. 22; 18 C. W. N. 282; 
13 A. L. J. 129 17 M. L.T. 14«; 21 0. L. J. 218; 2 L. 
W 277; 37 A. 40; 28 M. L. J. 5<7; 17 Bom. L. R. 4.. , 
(1915) M. W. N-692 (P. C.», 


tion by the servant, Wazir Beg, who had 
insufficient authority and that the Sub Regis¬ 
trar aooepted this presentation, and thereupon 
proceeded with the other steps required by 
the Aot which follow on the presentation, 
and that the presentation was bad and that 
nothing that followed upon it could make 
it good. The Courts in India did not take 
this view, and their Lordships think that 
they acted rightly. It was probably an 
irregularity on the part of the Sub Registrar 
to accept the document as presented by 
Wazir Beg, and to enter, as he ultimately 
did, the registration as made on tbe 4th 
November instead of the 6th. Bat if all 
that had happened had been that Wazir 
Beg had come as a messenger with the 
document in his hand from his master, and 
requested the attendance of the Sub-Registrar 
at his master’s bouse, because his master 
was ill, and if the-Sub-Registrar, instead of 
letting Wazir Beg oarry the document 
back, had oarried it himself, and on reach¬ 
ing Wilayat Ali Khan’s house had said to 
him, “Do you present this doonment? If so, 
do you admit its execution ?” no objection 
oould have besn taken. Now it appears 
from the endorsement that tbe Sub Registrar, 
when he reached the house, read the power- 
of attorney through to Wilayat Ali Khan, 
who admitted the execution and completion 
of the instrument. The Sub Registrar went 
there beoause Wilayat Ali Khan desired it to 
b 9 registered,and he knew from the message 
by the servant, and Wilayat Ali Khan knew 
that be knew, that Wilayat Ali Khan desired 
it to be registered and that he had been sent 
for and bad come for the purpose ot‘ complet¬ 
ing the registration. 

Tbe oase is not like the ore already quoted, 
beoause in tbe present case it is the person 
who desired to present and purported to 
present who took the farther step and admit¬ 
ted the execution. 

It is to be farther observed that under 
seotion6l. the document a f ter registration 
is to be returned to the person who presented 
the Bame for registration or to such person as 
he shall nominate. If Wazir Beg had been the 
person presenting, the document should 
have been retorned to him, but the Sub- 
Registrar reoords that Wilayat Ali Khan 
asked that after registration tbe document 
might be given to Daad Aii—that he 

treated h'nuelf as the person who presented 
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the document and who, therefore, had the 
power of saying to whom the document 
should be returned after registration. 

The proper oonolusion from these faots 
was that drawn in the Courts below. The 
presentation by Wazir Beg was inoperative 
but not injurious to the validity of aDy 
subsequent presentation. It remains that 
Wilayat Ali Khan was the real presenter, 
and was so treated by the Sub-Registrar. 

A further point was taken that section 
33 requires that the document shall 
be executed before as well as authenticated 
by the Sub-Registrar, and that this power- 
of-attorney certainly was not exesuted in 
his presense. But all this is covered by 
the proviso already quoted, under 
whioh, if the person is ill, what thb Sub- 
Registrar is to do is to satisfy himself 
that the power of-attorney has been 
voluntarily exeouted, for whioh purpose he 
may go to the siok man’s house and examine 
him. This is what the Sub-Registrar did. 

Upon the whole their Lordships are of 
opinion that this objeotion to the registration 
fails and that the appellants oannot suooeed 
upon this ground. 

There remains the question of substanoe 
upon whioh the Courts disagreed. It was 
urged on behalf of the appellants that 
the mortgage put in Buit was a paper 
transeotioD; and that no money was really 
lent by Nazir Ali to Wilayat Ali Khan. 
The grounds for this contention are shortly 
as follows. That there is no documentary 
evidence outside the statement in the deed 
that aDy money passed upon the execution of 
the mortgage; that Daud Ali, who deposed to 
the fact that it did pass, says that a receipt 
was exeouted, and that this receipt is not pro¬ 
duced; that there is again no documentary evi¬ 
dence except the sale-deed that Hamid Ali 
KhaD, the plaintiff, paid anything upon the 
transfer when it was exeouted; that he was 
not called as a witness and produced no 
accounts; that he was the nephew of Wi¬ 
layat Ali Khan; and that Wilayat Ali 
KhaD, who died two years before the suit 
was inBtitued, was very heavily in debt, 
and might desire by this paper transaction 
to acquire a shield to protect his property 
from other oreditor6; that no interest 
appears to have been paid upon the 
mortgage; that it was put in suit very 
late; and that it is very doubtful whether 
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Nazir Ali, who was a servant or Nazir in 
a native state and had a very small 
salary, could have had Bi. 5,000 to 

lend. # # # 

To this it was replied that it might 
well be that Nazir Ali, though his salary * 
was small, acquired money in other ways; 
that there was nothing in the non payment 
of interest by the mortgagor, as he seems 
to have taken the same course with regard 
to other mortgages; that there was no 
delay in asserting the claim, the proper 
time to do so being when the auction- 
purchasers claimed the property; that the 
case which the appellants ware now making 
was not their original oase, whioh was 
that either Wilayat Ali Khan had never 
exeouted the deed, and that it was a 
forgery, or that Daud Ali had registered 
it after he had been dismissed and his 
power-of-attorney had been withdrawn; 
that in fact the case had been rather 
launched as one of fraud upon Wilayat 
Ali Khan than of fraud by Wilayat Ali 
KhaD; that there was no reason for dis¬ 
believing the oral testimony; and lastly, 
that whereas Wilayat Ali Khan had 
effected considerable mortgages and failed 
to pay interest upon them, it was a 
mistake to suppose that be was insolvent, 
or had not in faot a considerable balanoe 
of assets, so that he would not be very 
likely to encumber his estates by a. fic¬ 
titious mortgage for the purpose of a 
protection which he did not need. 

This last point led to the High Oourt 
remitting the oase to the Oourt of the 
Subordinate Judge with a view to having 
it ascertained what Wilayat Ali Khan’s 
real means at the time were, and the 
result was that the Subordinate Judge 
found that there was a very handsome 
balanoe of assets over liabilities. After 
this further finding, the High Court reversed 
the decision of the Subordinate Judge 
and held that the mortgage was a real 
transaction. 

It has been urged before their Lordships 
that the matter largely turns upon the 
credibility or otherwise of the plaintiff’s 
witnesses, Daud Ali and Nazir Hussain, 
who swore that the money passed, and 
that it is not right that the finding of 
the Subordinate Judge that these witnesses 
were to be disbelieved should be set aside 
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by the High Court which did not Bee 
the witnesses; and in support of this 
oontention reference was made to the 
deoision of the Board in Bombay Ootton 
Manufacturing Oompany, Limitel v. Motilal 
SHivlal (2). Their Lordships have no 
intention of entrenching upon the salutary 
principle laid down in that ease. But in 
the present ease the High Court had an 
important piece of knowledge whieh was 
not in the possession of the Subordinate 
Judge who tried the ease. He proceeded 
upon the view, whioh was to a oertain extent 
true, that Wilayat Ali Khan was 'consider¬ 
ably involved,” but he did not know that, 
however this might be, there was still an 
ample surplus of assets; and this important 
fast, of whieh the High Court was in pos¬ 
session, but of whioh the Subordinate Judge 
was not aware, might well warrant a different 
oonolusion from that whioh was arrived 
at in the Court of first instanoe. 

Upon the whole, though the oase is 
not free from difficulty, their Lordships 
are of opinion that the High Court was 
right, that the transaction was not fio- 
titions and that the decree made in the 
High Court should stand. Their Lord¬ 
ships wil’, therefore, humbly advise HU 
Majesty that this appeal should be 
dismissed with oosts. 

Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
Barrow , Rogers and tfevill. 

Solicitor for the Respondent:—Mr. Douglas 

^(2*29 Ind. Caa. 229; 42 I. A. HO; 19 C. W. N 817; 
17 M. L. T. 408; 28 M. L. J. 593: 21 C. L. J. 628: 17 
Bom. L. R. 456: 2 L. W, 621; 39 B. 386; (1915) M. 
W. N. 768 (P. 0.). 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 617 op 1918. 
January 20, 1920. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 
SHANKAR GOYIND JOSH! and others 
—Plaintiff 8—Appellants 
versus 

PARA8HBAM JANARDAN GOKHALE— 

Defendant—Respondent. 

Bombay High Court Circulars, Rule 69 (vii), effect of 


—Enaction of decree —Sale of property belonging to 
Hindu judgment-debtor—Share of sons, whether passes 
under sale. 

Rule 69 (ini' of the Bombay High Court Ciroulars 
provides that if in the cage of a Hindu judgment- 
debtor it ia desired to sell the interest of any other 
member of the family (e. g., that of a minor sou or 
brother), the name of suoli member and the fact that 
hia interest is being sold must bo stated in the 
proclamation, as otherwise his interest will not pass 
to the purohaser. [p. 392, col. 1.] 

Where, therefore, in an execution sale a 
slip was added to the proclamation of sale that 
the interests of the sons of the judgment-debtor 
were not sold, but by mistake the sale certificate 
stated that the purchaser had purchased the entire 
property including the sons’ interests: 

Held, that the shares of the sons were not affected 
by the sale. [p. 392, cols. I fc 2.] 

Appeal from the decision of the Brat 
Class Subordinate Judge, A. P., at Ratnagiri, 
in Appeal No. 312 of 1916, reversing the 
decree passed by the Joint Subordinate Judge 
at Rajapur, in Civil Suit No. 274 of 1915. 

Mr. V. 0. Kelkar, for the Appellants. 

Mr. P. B . Shtngne, for the Respondent. 

JUDGMENT. 

Maoleod, 0. J.—In this case the Court 
passed an order that the sale with regard 
to the mortgaged property should proceed 
in respect of eight-annac share of defend¬ 
ant No. 1. That was the share of Govind, 
the father of the present plaintiffs. Appa¬ 
rently no one knew of the existence of the 
plaintiffs at that time. They w^re not made 
parties to the proceedings. Under that order 
the property was put up for sale by auction^ 
As nobody bid over Rs. 1,000, the present 
defendant bought the eight-annas share for 
Rg. 1,005. The defendant then filed a suit 
for partition against the holder of the other 
eight-annas share and got a decree in 1911, 
The plaintiffs, who are the sons of Govind, 
then came forward and said that they were 
not parties to the decree and Darkhast, 
and that the Court sale only affected their 
father’s share which was two annap, and 
that, therefore, their share of annas six 
remained unaffected. 

We have to consider then what was sold 
by the Court under the order made on the 
22nd October 1908.. No doubt the Court 
directed that the eight annas share of de¬ 
fendant No. 1 in that suit should be sold. 
Then the proclamation of sale was drawn 
up in accordance with the High Court Cir¬ 
culars. At page 97, Rule 69 (m) la ya 
down in what form the proclamation of sale 
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ijbould be prepared. That state?: If in the 
oase of a Hindu judgment debtor it is desired 
to sell the interest of any other member of 
the family (e. g, that of a minor son or 
brother), the name of such member and 
the fact that his interest is being sold 
must be stated in the proclamation, as 
otherwise his interest will not pass to the 
purchaser.” A slip was added tothe proclama¬ 
tion of the sale that the interests of the 
sons of the judgment debtor were not sold If 
it had not been for that slip, no doubt under 
the ruling of the Privy Counoil in Shripit 
Singh v. Mihcroj.i Sir Frolyot Kumar Tagore 
(1) the sale of the right, title and interest 
of Govind would have included other interests 
whiob the judgment debtor himself might 
have sold. But when it is expressly stated 
in the proclamation that the interests of the 
sons are not sold, and it turns cut afterwards 
that there are sods, then it is impossible to 
see how it can be argued that the auction- 
putobaser bad purchased the interests of 
the sens. It makes no difference if by some 
mistake a certificate is given to him that 
be has purchased the eight-annas share of 
Govind. In this case the defendant himself 
was the purchaser, and it was his business 
to look at the proclamation of sale, and 
see exactly what was being sold. We have 
been asked to look at other faots in the 
ease, namely, the order of the Court and the 
certificate. But, however much we look at 
those other faotp, we still have this plain fact 
that the interests of the sons were not sold. 
If they were not sold, they could not have 
been bought. It may be that all tbe 
equities in tbe oase may be with the defend¬ 
ant. But he has only himself to blame, if 
he has been so careless at tbe time of the 
auotion as not to see exactly what was being 
put up for sale. The learned Judge seems 
to think that it was not the business of the 
defendant to exeroise aDy such precautions, 
and that if be purchased without dreaming 
that the Karkun would add such a slip, as 
was added, against the orders of the Court, 
still he must be taken as having bought what 
as a matter of fact was not put up for sale. 
It is necessary in Court sales that everything 
should proceed according to order, aod onoe 


(1) 39 Ind, Ca«. 252; 19 Bom. L. R. 200: 82 M. I.. J. 
133-16 A. I-. J. U7j (1917) M. W. N. 193; 21 C. W. 
N 442; 25 C. L. J. 220; 21 M- L. T. 222; 44 0. 624; 44 

i. a. i (r. 0.)- 
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we depart from the rule 0 , and find, as we 
are asked to do in this case, that a man has 
bought what was not.put U3 for sale, there 
is no knowing what arguments may be pre¬ 
sented to u 9 in other oases, with the result 
that there will be m regularity and no 
proper order in conducting these Court 
sales. In my opinion, therefore, the decree 
of the lower Appellate Court must be set 
aside, and the plaintiffs must succeed. The 
decree of the trial Court should be restored 

with costs throughout. 

Heiton, J. —Many years ago it was recog¬ 
nised that the laxity and confusion in con- 
neotion with the Court sales of joint family 
property of Hind ns amounted to an evil 
which it was neoefsary to oorreot. Joint family 
property wae loosely and imperfectly describ¬ 
ed, and it was constantly maintained that 
the interest therein of members whose exis¬ 
tence had been totally ignored during the 
progress of the suit had been sold at Court 
sales. It was in order to introduce some 
preoisioD and care in these matters that the 
High Court laid down Rale 69 (*»*) of the 
Manual of High Court Circulars at page 97, 
whioh has been referred to by my Bord the 
Chief Justioe. This rule called general atten¬ 
tion to the circumstance that if in tho case 
of a Hindu judgment debtor it was desired 
to sell the interest of other members of tbj 
family, the names of those members should 
be stated. We have here a typical oase. 
A mortgagee brought a suit and obtained a 
decree, and under that decree the eight- 
annas share of defendant No. 1 in the suit 
was ordered to be sold, and property describ¬ 
ed as his eight-aDnas share in the proclama¬ 
tion was sold. As a matter of fact he had 
three sons. But daring the progress of the 
suit no mention was made of them, and the 
property was described roughly in the pro¬ 
clamation as the eigbt-annas share of this 
defendant No. 1. But in the proclamation 
of sale there appeared, in accordance with 
the very careful directions that this Court 
had giveD, a notice that “ no interest of any 
son, brother or other oo parcener of the said 
judgment-debtor shall pass nnless herein- 
before by name expressly specified for sale. 
What was actually announced for sale, there- 
foie, was tbe interest of defendant No. 1, 
and the interest of other members of the 
family was excluded. It seems to me, after 
hearing this case, that it is futile now to urge 
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that what was sold at that sale was the 
entire eight annas share. To do bo won 
he to ignore the express provision n 

the proclamation of sale. Ifc ,.T°“ h 
also bt. to effeot that very evil which the 
careful Orders of this Court were promulgat¬ 
ed in order to prevent. I sonfess I am 
rather astonished to find the Court of first 
appeal apparently taking the view that the 
Karkun who pasted on the proclamation this 
eondition that do ioterest of any bod, brother 
ets.. should pass, had done so against the 
order of the Court There is nothing on the 
record, bo far as 1 san see, to jurtify m* » 
statement. On the other hand, there are 
express and definite rules of this Court, and 
it may be presumed, and I think safely P 
enmed, that thie condition was introduced, 
not by the whim of the Karkuo, or against 
the orders of the Court, hot in order to give 
effeot to the directions of the High Cou.t. 
I think, therefore, the appeal must be allow- 

ed with seats throughoot. 


PATNA HIGH COURT. 

Appeal from Appellate Obder No. 164 

of 19J 9 
May 1^, 19^0. 

Present: — Mr. Justice Coutts and 
Mr. Justice Adami. 

Babu GOBARDHAN PRASAD-Deems- 

Holder—Appellant 

t ersus 

BISHUNATH PRASAD akd otbe&s— 

The subsequent order 

l Code must be an order made by the Court 

Procedure Code mufl aB ^ Court( and 

not^a^order^o/^Court executing the decree, [p. 394, 

C ° l Appeal from a decree of the Dietriet Judge. 

D Singh, for the Appellant. 

Mr. Saroshi Ohandra Milter, for Mr. 0. S. 
Banerji, for the Respondents, 


JUDGMENT. 

Oootts , J.-Tbis appeal arises out of an 
objection made in an execution proceeding 
that the application for execution is 
barred by limitation. The original desree 
was passed on the 23rd of March 1906 and 
this application for execution was filed on 
the 21st of May 1918. This being more 
than 12 years from the date of the decree, 
ordinarily the application would be barred 
under section 4 5 of the Cede of Civil Pro- 
oednre and an objection to this effect was 
made by the jodgment debtor. The decree- 
holder, however, has sought to save limit*, 
tion by reason of an order dated the 27th 
of July 1912. It appears that several ap¬ 
plications for execution were made and it 
was in the oourse of one of these that the 
order referred to was passed. The order 
runs as follows: 

“ The deoree*holder3 and judgment-debtor 
Mathura Prasad filed a petition of adjust¬ 
ment on the 10th July last. I sanotion the 
adjustment. It is ordered and decreed that 
the claim is adjusted at Rs. 2,325 and that 
the debtor having paid Rs. 700, the balance 
of Rs. 1,625 shall be paid as follows. 

“Within 30th Kartiok 1320 (1913) Rs. 400, 
within 30th Baisakh 1320 Rs. 1 00, within 
30th Kartick 1321 (1914) Re. 500 and 30th 
and 30th Chait 1321 Rs. 225 each within* 
terest at 6 per cent, per year from the date 
of the adjustment on 10th July last till 
re payment, in default of any one instalment 
the compound kistt shall become at onoe 
payable ; let this be noted in the register of 
8Q it. Part satisfied and dismissed.” 

The learned Subordinate Judge, holding 
that this order is substantially an order 
nnder Order XX, rule 11, has allowed the 
execution to proceed. On appeal to the 
Distriot Jndge the order has been set aside, 
the learned District Judge holding that the 
order tf the 27th July 1912 is not an 
order under Order XX, rule 11, inasmuoh 
ftH ifc was parsed by the Executing Court 
aDd not by the Court whioh passed the 
decree. He also held that even if it were 
an order passed under Order XX, rule 11, 
the application for payment of the amount 
of the deoree by instalments was barred 
under Artiole 175 of the Limitation Aot, and 
consequently the order on this application 
will not save the application to execute 
the deoree from being time-barred. The 
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learDed District Judge's view appears to be 
eorrest. Order XX, rule 11, clearly refers, 
in my opinion, to an order passed by the 
Court which passed the decree, and this 
was also the view taken in the case of 
Jurawan v. Mahabir Dube (1) in 
which the learned Judges remarked: *'After 
consideration we have come to the conclu¬ 
sion that subsequent order directing payment 
in 6eotion 48, clause (5), means a subsequent 
order made by the Coart which made the 
decree acting as that Court and not an 
order of a Court executing a decree.” KveD, 
however, if the order were one under Order 
> X, rule 11, the result would be the same, 
for the application was clearly barred under 
Artiole 175 of the Limitation Act. The 
order of the Executing Court, therefore, was 
without jurisdiction and it cannot save an 
application to execute the decree from being 
barred by limitation. 

We have been referred by the learned 
Vakil for the appellant to the case of Jhoti 
Sahu v. Bhubun Qir (2), but this decision was 
in terms held to be wrong in the case of 
Abdul Rahaman Sodagur v. Dullaram Marwari 
(3), and in this latter case it was 
held that an application to pay by 
instalments being barred, the Court had no 
power to pass an order for payment by in¬ 
stalments and the order did not operate to 
extend the period of limitation for execution 
of the decree. 

In my view then the order of the learned 
District Judge is oorreot and 1 would dismiss 
this appeal with oosts. 

Adami, J.—I agree. 

Appeal dismitted, 

(1) 44 Ind. Cas. 24; 40 A. ]98; 16 A. L. J. 71. 

(2; 11 C. 143; 6 Ind. Dec. (n. s.l 864. 

(3) 14 C. 348; 11 Ind. Jur. 377; 7 Ind. Dec. (n. s.) 
230. ' 


BOMBAY HIGH COURT. 

First Civil Appeal No. 283 op 1917. 

January 26, 1920. 

Present : —Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justioe Heaton. 

GIRIJABAI SHAMBHUDIX1T 

ATHaVALE — Plmntiff—Apphllast 

versus 

SADASHIV VISHVANATH JOGLEKAR 

— Defendant— Respondent. 

Limitation Act (IX of 1908J, 8ch. I, Arts. IIP, 144 
— Evidence Act (I of 1872), s. 116— Adoption — Inter . 
ference with rights of adopted son, what amounts to— 
Suit by widow of adopted son to recover property 
belonging to her husband — Limitation — Estoppel —if*®- 
take, whether gives rise to estoppel. 

In order to prove that there was interference with 
the rights of an adopted son within the meaning of 
Artiole 119 of Schedule I to the Limitation Act, it 
must be established that something was done whioh 
was incompatible with the recognition of the 
adoption, [p. 3P6, col. 1; p. 396, col 1.] 

The mere fact that a person shares an erroneous 
belief with other persons does not give rise to 
estoppel, [p. 396, col. 2.] 

K adopted 8. at a time when the latter had a son, 
F, living. After the death of 8, V succeeded to the 
estate left by 8, and the latter’s widow only received 
maintenance. More than six years but Iobs than 
twelve years after the death of 8 his widow brought 
a suit to recover the estate left by 8 on the ground 
that V was not entitled to sucoeed to it: 

Held, 11 that F’s succeeding to the estate of S. 
could not be said .to be an interference with the 
rights of S within the meaning of Article J19of 
Schedule I to the Limitation Aot and that, therefore, 
the suit was not governed by that Artiole; [p. 395, col. 
1; p. 396, col. 1.] 

(2) that the mere fact that the widow of 8 shared 
an erroneous belief with V that the latter was 
entitled to succeed to the estate left by 8 did not 
estop the widow from bringing the suit. [p. 895, ooL 
2; p. 896, col. 2 ] 

<3) that, therefore, the suit was not barred either by 
limitation or by estoppel.[p. 896, col. 2; p. 896, col. 2.J 

First Appeal from the deoroe passed by 
tbe Assistant Judge at Dharwar, in Suit 
No. 10 of 1917. 

Mr. Dhurandhar (with him Mr. V, R. 
Sirur ), for the Appellant. 

Mr. Weldon (with him Mr. R. A. Janagir • 
dar ), for Respondents Nos. 1 and 2. 

JUDGMENT. 

Maoleod, 0 J. — The plaintiff pued to 
reeover possession of the plaint property as 
tbe widow of one Sbambhudixit, who was 
adopted in 1878 by a family of the name of 
Atbavale. Tbe defendants are tbe grandsons 
of Sbambbu by their father Vishwanatb, who 
was born in 1877 before tbe adoption. 
Therefore aeeording to Hindu law Vishwa- 
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the Bon of Shambhu, after Shambhn’s 
adoption into the Athavale family, remained 
in his father’s old Joglekar family. Shambhu 

died in 1904. 

■ The defendants oppose the plaintiff’s olaim 
mainly on two grounds, one of limitation, the 
other of estoppel. It was oonteDded that Article 
119 applied, and that although the suit was 
one to recover posssession of the property, 
the plaintiff, before Bbe oould sucoeed, had to 
obtain a declaration that her husband’s adop- 
tion was valid. Therefore, she was bound to 
bring the suit within six years after the 
rights of Shambhu, the adopted son as such, 
had been interfered with. The learned 
Judge found that such interference took 
plaee when Vishwanath was entered as the 
owner of the Athavale estate in the Record 
of Rights in 1904. Assuming that the 
plaintiff is bound to obtain a declaration 
that Shambhn’s adoption was valid, we do 
not think that after his death there oould 
be any oiroumstanseB wbioh would amount 
to an interference with the rights of Shambhu 
as such adopted son. The facts in Qangabai 
v. Tarabai (1) are somewhat similar. It 
seems the learned Judges were of opinion 
that in that case until the death of the 
adopted son it was not suggested that his 
right as suoh adopted son had ever been 
interfered with, and they came to the oon- 
elusion that Article 119 did not apply to 
the facts of that case. Although the point 
we have had to decide may not have been 
actually deoided in that oase, we certainly 
think that Article 119 cannot be applied 
to the faots of this case, so that the 
plaintiff, the widow, would have twelve 
years within which to bring her suit, and 
admittedly in that oase the suit is within 

t)IX16t # . 

The second point on which the defend¬ 
ants suooeeded in the lower Court was 
one. of estoppel. It appears that after 
Shambhn’s death Vishwanath and then the 
defendants were in possession of the pro 
perty, and in 1913 the plaintiff gave to 
Vishwanath’s widow Umabai a receipt 
whereby she declared: * According to agree 
ment, whereby I am to receive Rs. 70 for 
my maintenance, 1 have this day received 

in all Rs. 33 for the year 1835 Primadi. 
The balanoe to be paid by you is its, do. 

(1) 26 B. 720; 4 Bom. L. R. 616, 


No doubt at that time it appears that 
the plaintiff thought that she was only 
entitled to maintenance. It is suggested 
that she thereby induced the defendants to 
give up any rights that they might have had 
to the Joglekar property by represent¬ 
ing that they were entitled to succeed to 
the Athavale property on the death of 
Shambhndixit. There is no evidence what¬ 
ever, even assuming that the plaintiff [had 
induced them to believe that she had no 
olaim to Shambhu’s property, that they 
acted on suoh a belief. There is no evidenoe 
that there was any Joglekar property, or, 
if there were, that they made aoy claim to 
it, and gave up any rights they had in 
it, because that they thought that owing to 
representation made by the plaintiff they 
were entitled to Shambhn’s property. In 
the absence of that evidenoe we do not see 
how in aoy event there could be an estoppel. 
But apart from that there was in this 
ease at the best a mistake on the part of 
the plaintiff, and also of the defendants, 
with regard to the rights which the Hindu 
Law gave her over her husband’s property 
in the circumstances of the aaBe. 

In my opinion, therafore, the decision of 
the learned Judge on issues Nos, 7 and 8 
was wrong, the appeal tucceeds and the 
plaintiff is entitled to the decree which she 
asked for in her plaint with costs in both 
the Courts. 

Usual order as to costs in the case of a 
successful pauper appellant. 

Heatoh, J.—There is no doubt that Shambhu 
was the adopted son of Krishnadixit, That 
is found as a fact by the lower Court 
and has not been contested before as. 
Shan bbu as snob adopted son succeeded 
to the property of the Athavale family. 
He died in 1904. His own son Vishwanath 
was born before Shambhn’s adoption, so 
that for the purposes of inheritance Vishwa¬ 
nath ceased to be the son of Shambhu after 
the latter’s adoption. He remained a member 
of his own natural family, the Joglekar 
family, and never became a member of the 
Altbavale family. Therefore on Shambu’s 
death, so far as the fact* proved tell us, the 
successor to the Athavale property was the 
plaintiff, the widow of Shambhu. It hap¬ 
pened, however, that the property actually 
passed to Vishwanath and his sons, and 
the plaintiff, the widow only - received 
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maintenance, She signed receipts for this 
maintenance and accepted the position that 
I have described. 

The plaintiff, so far as her title is oon- 
cerned, has made good her oasp, and she is 
entitled to sueoeed except for two possible 
objeotione, one of limitation and the other 
of estoppel, which the Court below held to be 
good objections. 

The objection of limitation is based on 
Artiole 119 of the Schedule. It is said that 
seeing that after Shambhu’s death in 1904 a 
Joglekar succeeded to the property, there was 
an interference with the rights of Sbambba as 
an adopted son. Now we have been asked 
to treat the words '‘rights of the adopted 
son as such” as meaning the rights of the 
adopted son during his lifetime. If that is 
the sorreot reading, then oertainly Artiole 
119 cannot apply here, beoause there was 
no interference with Shambhu’s rights as 
an adopted son so long as he wes alive. The 
interference, if any, name after he died. 
But setting aside that possibly oorreot but 
oertainly narrow interpretation of the wordp, 
and taking them in their wider sense, I 
at ill think the plea of limitation is not 
made out. If the words be taken in their 
wider sense, still there iiust be some¬ 
thing done which is incompatible with 
the recognition of the adoptior, otherwise 
there oannot be any interference with 
the rights of the adopted son, Now what 
was done here was in no sense what¬ 
ever a refusal to recognize the fact that 
Shambhu was the adopted son. What was 
dore was based cn the acceptance cf that 
faot. It was only became Shambhu was 
adopted into the Athavale family that 
Yisbwanatb, bis natural sod, oould possibly 
have been allowed to take the Athavale 
properly on Shambhu’s deatb. Therefore, 
there was no interfereDoe with the rights 
of the adopted son but au aotual recogni¬ 
tion of Ihoee rights, and I think that 
Artiole 119 cannot be said to have any 
application here. The true reason why 
Viehwanath was allowed to take the property 
was that everybody concerned misunderstood 
the law. They thought—I am bound to eay 
I am not the least surprised—that seeing 
that Yishwanath was the natural son of 
Shambhu, he would Eumeed to bis nalural 
father’s estate when his father died. Bat 
Unhappily fcr YistnyaEatbj that is net so. 


When you have an adoption of a man who 
has a son alive, the man passess into the 
family of his adoption, the son remains in 
his natural family. And seeing that (his 
is the true legal state of affairs here, it 
seems to me to be opposed also to the point 
of estoppel. It is perfectly true that the 
widow, the plaintiff, accepted the position 
that Vishwanath was to succeed to the 
property, but in so doing she merely shared 
in common with the other members, of the 
family an erroneous belief. The sharing 
with ethers of an erroneous belief is not 
a oiroumstanoe from which it can be said 
that the widow oaused or permitted another 
person to believe that to be trae. There 
was no oausiogand no permitting in the sense 
in which those words are used in : seotion 
115 of the Indian Evidence Act. They shared 
a mistaken belief in common. And if re¬ 
sponsibility for such a mistaken belief 
i6 to be attributed to any one, it 
oertainly ought not to be attributed to the 
widow. 

I agree with the order proposed by my 
Lord the Chief Justice. 

Appeal allowed . 


CALCUTTA HIGH COURT. 

Appeal prom Obiqiral Daorib No. 1 op 1920. 

June 22, 1920. 

• Present : — Sir Asn'osh Mookerjee, Kt.f 
Actg. Chief Justioe, and Justice Sir 
Ernest Fletcher, Kt. 

KASIRAM PANlA —Dependant — 

Appellant 

venue 

HURNUNDROY FULOH AND— Plaintiff 

— Respondent. 

Sale of goods—Due date of performance falling on 
Sunday—Trade usage entitling performance of contract 
on the day following, whether can be proved. 

In the absence of statutory provisioi or trade 
custom or usage to that effect, the fact that the 
performance of a contraot falls due on a holiday 
does not alter the rights of the parties by suspend¬ 
ing the transaction of private business, [p. 401, 
col 1.3 

Mercantile usage, though it needs not either the 
antiquity, the uniformity or the notoriety of oustoni 
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for its enforcement, must be so well known and 
acquiesced in that it may be reasonably presumed 
to have been an ingredient tacitly imported by the 
parties into their oontract. [p 40?, col. 1.J 

The usage of whioh evidenoe is received must not 
be repugnant to or inconsistent with the written 

contract, [p. 402, col 2.] . . . , . 

But in order that the material incident which it 
is sought to annex should fall within the exception 
ol; repugnancy, the inoident must be such as, if 
expressed in the written contract, would make it 
insensible or inconsistent or thoroughly unreasonable, 
[p. 402, coIp. 1 & 

If the due date of performing a written contract 
falls on a Sunday, the party to the contract who 
alleges the existence of a trade usage under which 
he is entitled to perform the contract on the day 
following the Supday, must not only prove the 
existence of the trade usage but also establish that 
the usage, when read into the written contract, does 
not make it insensible or inconsistent. [p 403, 
col. 1.] 

Appeal against the following decision of 
Mr, Justice Buokland, dated the 2nd Decem¬ 
ber 1919:— 


'* This is a euifc for damages for 
breach of a oontraot dated Sraban Sadi 
3rd, 1975, corresponding to the 9th 
August 1918, whereby the plaintiff firm 
sold to the defendant firm 45 bales of grey 
shirtings in lots of 15 bales such of three 
descriptions, namely, B5, No. 454 and Maha- 
deo and Company’s goods, at Rs 26 8 0 per 
bale for delivery 90 days from the 29bh Jaly, 
that is the 27th October 1918. This latter 
date was a Sunday, in consequence of which 
I Cannot say this action has resulted but the 
oontest has assumed a particular form. The 
breach charged is the failure to take delivery 
of and pay for the goods. 


The plaintiff firm are the Banians of the 
Bombay Company, Limited, and towar s 
the beginning of the trial a question was 
raised as to their having the goods on the 
due date. Upon proof from the books °f the 
Bombay Company that the plaintiff firm ha 
effected a purchase of these goods on the 51 
August and that certain specific bales had been 
appropriated to this oontraot and that t ose 
bales were re-sold against the defendant 
firm on the 2nd November, that point 
was abandoned. The plaintiff firm io t eir 
plaint say that there is a well known 
usage in connection with European impor 
iog firms that if the due date falls on a 
Sanday or a public holiday, the 18 

excluded and the following day is taken 
the doe dote, To thin the defendant 


firm reply denying the usage and saying 
that in transactions with European import¬ 
ing firms, if the due date falls on a 
Sunday, delivery is taken and given on 
the previous Saturday, and not on 
the 1 following Monday, and that in 
transactions between Indian merohant 0 , the 
due date is adhered to irrespective of 
whether it is a Sanday or a' working day 
and delivery is taken and given on a 
Sunday, if that be the due date under the 
contrast. 

The plaiotiff firm offered on the 28th Octo¬ 
ber to give delivery of and called upon the 
defendant to pay for the goods, while the 
defendant alleges that he went with his 
Gomasta Ram Chundra on Sanday the 27th 
October and demanded delivery and offered to 
pay for them. This Mulcband, the plaintiff 
firm’s Gimaste, denies. With regard to 
this matter two things are quite clear. 
Mulohand undoubtedly thought that Monday 
would be the due date and on that date the 
oiurket was against the defendant. There 
is also the correspondence to be considered 
in this connection. The first letter is that 
from the plaintiff firm to the defendant, 
in whioh the date has obviously been 
altered to the 29th October. It is in¬ 
conceivable that had the defendant gone 
and tendered the money a3 he says he did, 
the plaintiff firm would Dot have made 
some reference to the faot in that letter. 
As regards the alteration in the date the 
press copy letter-book dearly chows that 
the date must have been the 28tb. It 
seems to me that it is very probable that 
the defendant altered the date in order 
to make it appear that the letter was 
despatched after his own of the 28th, 
whioh was written with the idea of getting 
his own ctory on record first. There is 
no reason why the plaintiff firm should 
alter the date after the letter had been 
press-copied, as it would be fatal to any 
ease that they could make since no one 
suggests that the 29th was the due date. 
Oooe the defendant’s letter of the 23th 
was reoeivad, there was an immediate denial 
by the plaintiff firm through their Solicitors 
of the defendant’s story, and at the same 
time a full exposition of their own oase. 
In view of these oiraumstanoes I have 
no hesitation in aooeptiog the plaintiff firm’s 
denial in preference to the defendant’s 
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story and I bod as a faot that the 
demand for delivery and tender of the 
prioe on the 27th Ootober did not take 

plane. 

The next question is whether the plaintiff 
was right in treating Monday the 28 th 
as the due date for delivery. This depends 
ou custom, and among other witnesses 
Mulchand, the plaintiff’s Gomasta, has given 
evidence in regard to it. He says that 
where the due date falls on a Sunday in 
respect of goods which have been purchased 
from an European firm, suoh as the 
Bombay Company, and sold to an Indian 
dealer, the due date for delivery would 
be Monday. With reference to transactions 
between Marwaries, he says that transac¬ 
tions are entered into on a Sunday and 
thej give and take delivery on Sunday 
according to the oustom that prevails even 
when there is no European importing firm 
concerned in the matter, if the goods are 
required. In his cross-examination it 
appears that he relied on the words 
"bhar ke majub ,” wbioh I understand him 
to regard as importing the oustom upon 
which be relies into the contraot. The 
evidence of Mr. Morgan of the Bombay 
Company, of Mr. Barker of Messrs. Graham 
and Company, and of Mr. Zelliohi of Messrs. 
Ralli Brothers supports the plaintiff firm’s 
case. These witnesses, it is true, were 
unable to give specific instances of deliveries 
on Monday, when the due date fell on 
Sunday, but they are not personally 
concerned with actual deliveries. With 
regard to Indian merchants Mr. Zelliohi of 
Messrs. Ralli Brothers said that they 
recognise that custom, and he further 
said that if they wanted delivery of goods 
on a Sunday or holiday they would have 
to advise his firm beforehand and in that 
oase the offioe was opened and they would 
give delivery. Luohminarain also supported 
the plaintiff, but he qualified his answer 
as regards contracts between Indian 
merchants. He said “if the goods whioh 
form the subject matter of the oontraot 
are goods purchased from an European 
importing firm, then this custom applies 
but if the goods which form the subject- 
matter of the oontraot between two 
Marwaries have no reference to the 
European importer’s firm, that ie another 
question.” Delivery in such a oase accord¬ 


ing to him must follow whatever the 
terms are nnder which the contraot was 
made. The |witners Lunkaian gave 
evidenoe to the same effect with regard 
to custom and said that in such a oase 
Monday is the due date. With regard to 
oontraots between Marwaries, bis evidenoe 
is that where there is a oontraot between- 
Marwaries the buyer would not get the 
goods on Sunday because if the goods 
were lying in the importer’s godowD, 
they would not be able to give delivery 
on that date since the man who was to 
give delivery oould not get it. He also 
said that it is at the option of the seller 
to give delivery on that day or Monday. 
Phani Bhusan Mitra was called primarily on 
another point and his evidenoe, though sup¬ 
porting the plaintiff firm as regards custom, 
does not carry the matter any further. 

On behalf of the defendant firm, the 
defendant himself gave evidenoe and I am 
not prepared to place any reliance on his. 
evidenoe on this poin*, seeing that I do 
not accept bis statement as to what occurred 
on the 27th October. Mr. Lacey says that 
in his estimation delivery should be given 
on the previous Saturday. It i9 true that 
he Bays that he never heard of this oustom, 
but he does not deny its existence. His 
last answer in whioh he says that the evi¬ 
denoe that he has given with regard to 
this oustom is based not on^ what he had 
heard but on what be himself.thinks v 
it should be, rather detracts from the- 
value of his evidenoe. Mr. Fildes and 
Mr. Oldfield both say that where the due 
date falls on a Sunday, delivery according 
to the rules of the Bengal Chamber of 
Commerce is given on the previous Saturday. 
They apparently know nothing about any 
such oustom. This may be as a result of their 
being guided by a different rule. I should 
observe that when I admitted the rule of 
the Bengal Chamber of Commeroe in evidenoe, 

I did so merely as showing what the rule 
is by whioh these witnesses are guided, and 
it has not been proved as having been 
made by the Chamber of Commerce so as 
to have the force and effect wbioh a rule 
of that body undoubtedly would have in a 
matter of this kind. Megraj, both witnesses 
of this name, proved the faot of deliveries 
being made on Sunday, and Ohoganlal did 1 
the same and in one instanoe by the Bombay- 
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Company. They also said that when the 
doe date falls on a Sunday Indian merchants 
give and take delivery on that day. I do 
not attaeh great value to the evidenoe of 
actual deliveries being given and taken on 
Sunday, because the instances are com¬ 
paratively few and there is nothing to Bhow 
the aotnal oironmstanoes or the dae 
date. The goods may have been for ship¬ 
ment, they may have been delivered before 
the due date, by reason of the due date 
and intervening period being holidays and 
without snob and similar information it is 
not possible to extraot from the bare faot 
anything establishing a rule of conduct. 
It if, however, quite dear from the evidenoe 
that exaept in special oases European import¬ 
ing firms do not deliver on a Sunday, and 
this oiroumstance has its effect upon dealings 
between Marwaiies when the goods to be 
delivered are in tbe importer’s godown. The 
conclusion I have arrived at is that where im¬ 
ported goods to be delivered from the godown 
of tbe importing firm are concerned, and 
where the due date falls on a Sunday or on a 
holiday, the oustom is to give delivery on 
the following working day. As between 
Marwaries where snob first mentioned con¬ 
dition does not exist, the oustom is to 
give and take delivery on the due date even 
if the due date falls on a Sunday ora holiday. 

I have now to consider what would be 
the due date under this contraot according 
to this finding. The plaintiffs were tbe 
Banians of the Bombay Company, an 
importing firm whose goods were the subjeot 
matter of this contract, both of which facts 
were known to the defendants. The con¬ 
traot in suit contains the words godown 
due 90 days from 29th Jnly, allowance and 
all other conditions are according to the 
outside (contract) (*. e » contract with 
European firm); interest ani cooly obarges 
are according to the inside customs (t.e,, 
the customs prevailing amongst the Indian 
merchants)”. The words “all other condi¬ 
tions” must refer to something not specifically 
mentioned, butas regards tbe application of an 
“inside custom” there are no such general 
words. Tbe defendant, when he received 
the letter of the plaintiff firm dated the 
23th October, proceeded, as I have already 
found, to alter the date to make it appear 
that it was subsequent to his own letter. 
This is strong evidence that he was well 


aware that the 28th was the due date. 
All these circumstances in my opinion, show 
that the contract was entered into on the 
basis of the oustom under whioh, if the 
due date falls on a Sunday, the goods should 
be delivered on the following day. I find, 
therefore, that Monday, the 28th October, 
was the* due date for delivery under the 
oontract. I also find that the plaintiff was 
ready and willing to deliver on the due 
date and as the market rate on the due date 
has not been ohalfeDged, there will be 
judgment for the plaintiff for Rs. 24,272 3-9 
with oosts on roale No. 2, including reserved 
costs (if any)—interest on decree at 6 per 
cent. The decree will Dot be drawn up until 
the order for amendment has been completed 
and the plaint amended.” 

Messrs. B. L. Mitter and A K. Roy, for the 
Appellant. 

Sir B. 0. Mitter, Messrs. 5 N, Banerjee and 
R. N. Mitter, for the Respondents. 

JUDGMENT. 

Mookerjkk, Acto., C. J.—This is an appeal 
from the judgment of Mr. Justice Buokland in a 
suit for damages for breach of a oontract for 
tbe sale of goods. The terms of the written 
agreement between the parties made on 
the 9th August 1918 were as follows: 

“ This is written to Bhai Hurnundroyjee 
Fulohand by Kasiram Pania with their com¬ 
pliments. Further, we have bought from 
you 45 bales, of Grey Shirtings No. B5- 
456 15 15 of Mahadeo Company, at Rs. 26-8 
annas, ready goods; godwn due 90 days 
from the 29th July; allowance and all 
conditions are according to tbe outside (con¬ 
tract) (that if, contract with European firm), 
interest and cooly obarges are according to 
the inside customs (»«., the customs prevail¬ 
ing amongst tbe Indian merchants). Broker 
Meghrajee Ramkumar Serowgee.” 

The oase for the plaintiffs is that as the 
due date of delivery, namely, the 27th Oc¬ 
tober 1918 (the ninetieth day from the 
29th July 1918), was a Sunday, the oontract 
could be performed on the following day, 
according to a well-known usage in the 
market which was described in the following 
terms : 

" There is a well-known usage in the 
market in connection with European im¬ 
porting firms that if the due date falls on 
a Sunday or on a public holiday, the same 
is exoluded and tbe following day is taken 
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as the dae date. The plaintiff firm and the 
defendant firm are well aware of the said 
usage and have alvays acted in conformity 
thereto.” 

The plaintiffs allege that, according to 
this nsage, the due date for delivery 
under the contract was the 28th 
October 1918, when they tendered the 
goods to the defendants, who refused to accept 
delivery. The plaintiffs accordingly claim 
damages on the basis of the difference bet¬ 
ween the oontraot rate and the market rate 
on the due date. The defendants repudiate 
tho claim on the ground that the usage 
alleged by the plaintiffs has really no exist¬ 
ence and assert that transactions are carried 
on according to a different practice which 
they described as follows : 

" In transactions with the European 6rms 
if the due date falls on a Sunday, delivery 
is taken and given on the previous Saturday 
and not on the following Monday. In 
transactions between Indian firms, the due 
date is adhered to, irrespective of its being 
a Sunday or a week day, and delivery is 
given and taken on the Sunday, if that be the 
due date.” 

The defendants thus maintain that the 
due date under the oontraot was, ao stated 
in the document itself, Sunday, the 27th 
October 19l8,-and they add that they offered 
to take delivery on that day, but the plaint¬ 
iffs failed to give delivery as they had not 
the goods and were really not in a position 
to perform their part of the oontraot. Mr. 
Justice Bnokland has rejeoted as untrust¬ 
worthy the evidence adduced by the defend¬ 
ants to establish the alleged demand for 
delivery and tender of the price on 
Sunday the 27th Ootober 1918. He has 
further held that the plaintiffs have proved 
the existence of a usage that in respect of 
imported goods to be delivered from the 
godown of the importing firm, if the due 
date falls on Sunday or on a holiday, 
delivery is given on the following working 
day. On this basis, Mr. Justice Buokland 
has held that the due date under the 
oontraot in suit was the 28th October 1918 
and that although the plaintiffs were ready 
and willing to deliver the goods on that 
date, the defendants refnsed to aooept de¬ 
livery. The claim has accordingly been 
deoreed with costs. The defendants have 
novr appealed against this decree. 


We may state at the outset that we see 
no reason to doubt the correctness of the 
conclusion that there was no demand for 
delivery and tender of the price by the 
defendants on the 2 7 th Ootober 1918 as 
alleged by them. The market ontbatdatto 
was against the defendants, and apart from 
contradictions in the oral evidence,-it is ex¬ 
tremely improbable that they would, of their 
own motion, offer to carry out the bargain 
on their part and thereby be involved in a 
heavy loss. We reject this part of the 
story of the defendants without hesitation 
as wholly unreliable. The real controversy 
in the appeal is, was there a valid trade 
usage as alleged by the plaintiffs, and, if so, 
what was its offset upon th9 oontraot between 
the parties. 

According to the plaintiffs, there ie a 
well-known usage in the market in connec¬ 
tion with European importing firms that if 
the dne date for delivery of goods falls on 
a Sunday or on a public holiday, the 
following day is taken as the due date. 

As regards transactions with European 

firms, there can be no doubt that . the 

alleged usage is fully proved. Mr. Zallichi, 
manager of the pieoe goods department of 
Rilli Brothers, states that they have a 
custom by whioh when the goods (ready or 
forward) fall due to be delivered on a 
Sunday or holiday, they deliver them on^ 
the next following day. Mr. Barker, who 
is in obarge of the pieoe goods depart¬ 
ment of Graham & Co., states that when 
the due date for delivery on a oontraot 

for sale of goods falls on a Sunday, 

his firm gives delivery On the following 
working day, that i°, on the first working 
day after Sunday. Mr. Morgan, who is in. 
oharge of the pieoe goods department of the ( 

B embay Company, deposes that when the 
due date under a contract for delivery of 
piece goods falls on a Sunday delivery is 
giveD, according to usage, on the^ Monday 
following. In our opinion, the evidence is. 
conclusive that in transactions with European 
firms, on the sale of piece goods, if the due. 
date for delivery falls on a Sunday, the^ _ 
delivery is given on the next following day, 
and by nsage this is regarded by all concern¬ 
ed as due performance of the contract.' This 
is also clearly consistent with the probabi-j 
lities, a 9 European firms, prima. facie, would, 
not bs kept open for business on Sdndaysrr 
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The next point for •onsideration is, whether 
the same usage prevails with regard to tran¬ 
sactions between Indian dealers, when the 
subject matter of the sale is goods purchased 
from a European firm of importers. The 
balanoe of evidence, in our opinion, points 
to the conclusion that the question should 
be answered in the affirmative. Mr. Zalliohi, 
to whose evidenoe we have just referred, after 
stating the usage of his firm, adds that 
Indian merchants who deal with them re* 
cognise the usage. To the same effeot is the 
evidenoe of Lakshminarayan and LoonkaraD, 
.who are members of respectable firms of 
piece goods dealers and who confirm the 
testimony on oath of Mulchand, the Manib 
Gomaata of the plaintiffs. The existence of 
the usage alleged by these witnesses is 
highly probable, because if the goods are 
lying in the godown of the importing firm, it 
is impracticable to give delivery on a Sunday; 
in such ciroumstanoes one would expeot that 
delivery would be accepted if given on the 
next following working day, just as in 
the oase of direol transactions with European 
firms. We are not unmindful that there is 
some evidence to show that delivery ^may be 
had on a Sunday, even from a European 
firm, by previous arrangement; but it is 
p>in that suoh delivery, where given, is in 
the nature of a concession for the convenience 
or accommodation of the purchaser. Our 
attention has also been drawn to a ruling 
given by the Bengal Chamber of Commeroe 
on the 25th June 1902, in the following 

terms: „ ... 

Sundays and Charter Party Holidays in 

relation to Mercantile Contracts.—Goods fall¬ 
ing due for delivery on Sunday or on 
Charter Party and shipping holiday must be 
delivered on the day previons to the Sunday 
or the Charter Party and shipping holiday, 
as the oase may be.” 

No evidenoe has been adduced to show the 
circumstances under which the ruling was 
given; it is clear, however, that this has not 
been regarded as universally or even general¬ 
ly binding by mercantile firms and has not 
been observed by such firms as Ralli Brothers 
and Graham & Co. It is farther worthy of 
note that it is not the oase for the defendants 
that they demanded delivery on Saturday 
the 26th Ootober 1918 as the due date. 
Their allegation is that Sunday was the due 
date ; consequently the ruling of the Bengal 

36 


Chamber of Commeroe just mentioned can be 
of no possible assistance to them. This 
takes away from the value of the evidenoe 
of Mr. Fildes, who is pieoe goods sales- 
master of David Sasoon & Co. (presumably 
a firm of non-Christian Jews) and who states 
that his firm has followed the Chamber of 
Commerce ruling. A similar observation 
applies to the evidenoe of Mr. Oldfield of 
the Overseas Export and Import Company, 
a firm which has aoted on the Chamber 
of Commeroe ruling. It is not neoessary 
to refer in detail to the other evidence 
on the record, as, on the whole, we agree 
with Mr. Justice Buokland that the usage 
alleged by the plaintiffs covers not merely 
direct transactions with European firms bnt 
also transactions relating to goods imported 
by European firms and delivered from their 
godowns. In the case before us, as the 
defendants were aware, the plaintiffs were 
the Banians of the Bombay Company, an 
importing firm whose goods were the subject- 
matter of the contract. In suoh circum¬ 
stances, the usage, if valid in law and not 
inconsistent with the written oontract, would 
be applicable so as to make Monday the 28th 
Ootober 1918 the due date for delivery. 

It is well settled that, in the absence of 
statutory provision or trade custom or usage 
to that effeot, the fact that the performance 
of a contract falls due on a holiday does not 
alter the rights of the parties by suspending 
the transaction of private business. Thisis well 
illustrated by the oase of Richardson v. God¬ 
dard (1), where a ship arrived in port with a 
oargo of cotton and on a holiday discharged 
the goods, whioh were destroyed by accidental 
fire before they were removed. The question 
arose, whether there had been good delivery. 
It was ruled by the Supreme Court of the 
Uoited States that in the absence of proof of 
statutory or oustomary prohibition of the 
transaction of business on a holiday, the 
delivery must be deemed to have been valid 
so as to throw the loss on the consignee. Sub¬ 
stantially to the same effeot is the decision of 
Farran, J.,in Lalchand Balkissan v. Kersten (2). 
Oonseqnently, in the present case, the plain¬ 
tiffs have to establish that they were entitled 
to perform the oontract on the day following 
the Sunday, by reason of the existence of a 

(1) (1859) 28 Howard 28; 64 U. S. 412. 

(2) 16 B. 338; 8 lad. Deo. (n. a.) 230. 
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valid usage whioh miy be deemed to have 
been incorporated in the contract between 
the parties. As was pointed out by bir John 
Coleridge in Juggomohun Qhose v. Manick- 
chund (3), tuoh mercantile u-age. though it 
Deeds not either the antiquity, the uuiformity 
or the notoriety of custom, must be ao well 
known and aoquiesoed in that it may be 
reasonably presumed to have been an ingredi¬ 
ent taoitly imported by the parties into their 
contract. To the fame effeot is the observation 
of Baron Parke in Qibson v. Small (4): 

“The custom of trade, whioh is a matter 
of evidenoe, may be used to annex incidents 
to all written ooDtraotr, oomrueroial or agri- 
oultural, and others whioh do not by their 
terms exclude it, upon the presumption that 
the parties have oontraoted with referenoe to 
such usage, if it is applicable.” 

It is oonstquently plain that the usage of 
whioh evidence is reoeived must not be 
repugnant to or inconsistent with the written 
oantraot. This ve* is luoidly expressed by 
Coleridge, J., in Broun v Byrne (5): — 

“in all oonlraotp, as to the eubjeot matter 
cf whioh known usages prevail, parties are 
found to proceed with the tacit assumption 
of these usages ; they commonly reduce into 
writing the special particulars of their 
agreement, but omit to specify these known 
usagep, whioh are inoluded, however, as of 
course, by mutual understanding. Evidence, 
therefore, of suoh incidents is receivable. 
The oontraot, in truth, is partly express and 
in writing, partly implied or understood and 
unwritten But in thete oases, a restriction 
is established on the soundest principle, that 
the evidenoe received must not be of a par¬ 
ticular whioh is repugnant to, or inconsistent 
with, the written oontraot. Merely that it 
varies the apparent oontraot is not enough 
to exclude the evidence, fur it is impossible 
to add aDy material iooident to the written 
teims of a oontraot without altering its effect, 
more or less ” bee also hoss v. Shaw (6). 

But in order that the material incident 
whioh it is sought to annex should fall within 
the exoeption of repugnancy, the incident must 

(3) 7 M. I. A. 263; 4 W. R. (P C.) P; 1 Sutli. P. C. 
J. 367; 1 Sar. P. C. J 681; 9 E R 309. 

(4> (]853> 4 II. L. C. 363 at p. *97: 1 Com. L. R. 363; 
37 Jo*. 1131; 10 E R. 49i-j y4 R. R. 138. 

l6> t1854; 3 E1.&B1 703: U Com L. R. 16S0; 23 L.J 

Q. B. 313; J 8 Jur. 700; 2 W. R. 47!; 118 E. R. 1305: 97 

R. R. 716. 

(6) (1917) 2 Ir. R. 367. 


b9 Ruoh as, if expressed in the written oon¬ 
traot, would make it insensible or inconsist¬ 
ent or thoroughly unreasonable. See the 
observations of Coleridg*, J., in Cuthbert v. 
Cummir.g (7). of Lord Campbell, C, J. in 
Humfrnj v, Vale (8', of Cook burn, C. J , in 
Dale v. Humfreu (9), of Kevting, J., in 
Russian Steam Na' igution Traiing Co. V. 
Silva (10), of Lord Esher, M. R., in 
Aktieielkab Helioi v. Ekman fy Co (ll), of 
Stephen, J , in Barrow v. Dyster (12) and of 
Kennedy, J., in Oulf Line v. Liyock (13). 
These oases show that the real diffiaulty ib 
interpretating transactions of this oharaoter 
lies in the reoonoiliation of two ootflioting 
principles, namely, first, that evidenoe of 
□sage is admissible on th9 presumption that 
the parties did not mean to express in writ¬ 
ing the whole of the oontraot by which they 
intended to be bound but contracted with 
reference to those usages, and, secondly, that 
the evidence reoeived must roll be of a term 
whioh is repugnant to or inoonsistent with 
the written oontraot. The distinction is well 
put by Mr. Justice Story in Reesidi, The{ 14):— 

“The true and appropriate office cf a 
usage or custom is, to interpret the otherwise 
indeterminate intentions of parties, and tp 
ascertain the nature and extent of tbeiy 
contracts, arising not from express stipula¬ 
tions, but from mere implications and pre¬ 
sumptions, and ao a of a doubtfull or equivocal 
charao fr It may also be admitted tb 
ascertain the true meaning of a particular 
word or of particular words, in ' a giveh 
instrument, when the word or words b&vs 
various senses, some oommoD, some qualified, 
and some technical, according to the subject- 
matter to whioh they are applied. But I 
apprehend that it can never be proper to 
resort to any usage or custom to control oh 

vary the positve stipulations in a writteb 

(7 ) 0 856) I I Ex. 405 at p. 408; 24 L. J. Ex. 310; 
1 Jur. (n. s.) 686; 3 VV. R. 663; 2i L. T. 236; 106 R. B. 
693. 

(8) (1857 ) 7 El & Bl. 266; 110 R. R. 687; 26 L. J. 
Q B. 137; 3 Jur • N s. > 213: 119 E. R. 1246. • 

(9) (18 >8) El. Bl. & El 1004- 6 Jur. (n. s.> 19*; 

113 R R. 96^; 27 L. J. Q. B. 390; 6 W. R. 864; 120 
E. R. 783. J 

(10) (1>G1) 13 C. B. (n. s ) 610 at p 618; 134 B. R. 
676; 143 E R. 242. 

Ill) (18971 2 Q. B. 83; 66 L. J. Q. B.. 638; 76 L. T. 
537; 8 Asp. M. C. 244 2 Com. Caa. 163. ■ ’ 

(12) (lfc84; 13 Q. B. D.635; 61 b. T. 673; 33 W. R. 
199 

< 13) (1901) 7 Com. Cas. 1; 13 T. L R. 14. 

(14) «1837) 2 Sumn. 667. i —* 
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contract, and a fortiori , not in order to oou- 
tradiot the'n. An express oontraot of the 
parties is always admissible to supersede, or 
vary or oontrol a usage or oustom : for the 
latter may always be waived at the will of 
the parties. Bat a written and express 
oontraot oannot be oontrolled or varied, or 
oontradioted by a usage or oastom ; for that 
would not only be to admit parol evidence 
to oontrol, vary or oontradiot written con¬ 
tracts, but it would be to allow mere pre¬ 
sumptions and implications, properly arising 
in the absence of any positive expressions 
of intention, to control, vary or oontradiot 
the most form il and deliberate declarations of 
the parties.” To the same effect is the 
decision of the House of Lords in Produce 
Brokers Oo. v. Olympia. Oil anl Oake Oo, 
(15) and of the Coart of Appoal in Westacott 
V. Hahn (16). 

The plaintiffs mast consequently not only 
prove the existence of a trade usage but also 
establish that the usage wbeu read into the 
written oontraot does not make it insensible 
or inconsistent. We must, in this connection, 
bear in mind that the mere fait that the 
usage varies the apparent om-raon is not of 
itself Buffi dent to exolade tbe evidence, for it 
is manifestly impossible to add any material 
incident to the written terms of a contract 
without altering its effect, more or less. The 
test if*, whether the incident, if expressed 
in the written oontraot, woald make it 
insensible or inconsistent or unreasonable. 
Examined in the light of the principle thus 
understood, the case of the plaintiffs is free 
from difficulty. The written oontraot states 
explicitly that the due date of delivery is 
ninety days from the 29oh July 1918, that is, 
the 27th October 1918. We have then to 
read into the eontr&ot the proviso that if 
such date fails on a Sunday, the due date 
will be tbe day following. It may be 
conceded that this does vary the apparent 
contract; indeed, if it did not, the parties 
would not seek to prove the usage; but 
although the apparent oontraot is varied, the 
oontraot as modified is sensible and silf- 
oonsistent. The added term consequently 
is not open to the objection of repugaanoy 
We hold aooordiogly that the plaintiffs have 

i (16) (1916) 1 App Cas. 314; 35 L. J. K. B. 160; IU 
L. T. 94) 21 Com Caa. 820 ; 60 6 J. 7 k 33 T. L. a. 1 to. 
v (l«)(1918) l K- B. 493; c7 L«. J. K. B. 655; li8 L. 
T. 015; 62 S. J. 313; 34 T. L. R. 257. 


proved the existence of a legal custom 
annexed to the written contract. 

The result is that the decree made by Mr. 
Justice Buckland is affi r m9d and this appeal 
dismissed with oosts. 

Fletcher, J.—I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil. Appeal No. 10'7 op 1918, 

March 9, 1920. 

Present : —Mr. Justice Shah and 
Mr. Justice Hayward. 

KUVERJ1 KAVASJI SHET—Plaintiff- 

Appellant 
t ersu8 

The MUNICIPALITY of LONAVALA— 
Defendant—Respond-., nt. 

Transfer of Property Act (IV of 1882.), s. 123— Gift 
—Registered deed, whether indispensable-Consent to 
make gift, whether sufficient to vest property m 
donee. 

Under section 121 of the Transfer of Property Act, 
a registered conveyance is an essential requisite of 
a valid gift of immoveable property. Mere consent 
to make such a gift is not sufficient to vest the 
property in the donee, (p 40 1 , col. 1.] 

Second appeal from the decision of the 
Joint Judge, Poona, in Appeal No. 147 of 
191 7 , confirming the decree passed by the 
Subordinate Judge, Wadgam, at Lonavala, 
in Civil Suit No 629 of 1914. 

Mr. o'. Y, 4 bhynnkar, for the Appellant. 

Mr. V. D. Limaye, for the Respondent. 

JUDGMENT. 

Shah, J.— This seoond appeal arises out of 
a suit brought by the plaintiff to recover 
possession of oertain land from the Muni¬ 
cipality of Lonavala. The Municipality took 
possession of tbe land in suit for the 
purpose of making a road ia Jane 1903. 
In Jaly 1903 the p’aintiff's father was 
pressed by the Managing Committee of the 
Municipality to give over the land to the 
Municipality by way of gift, and, according 
to the finding of the lo*er Appellate Court, 
whioh may be taken as a fact now, the plaint- 
iff’sfather consented to make a free gift of the 
land to the Municipality. Beyond reoording 
a resolution with reference to this eo called 
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gift nothing further was done by the 
Municipality, nor by the plaintiff a father. 
Plaintiff’s father died a few years later ; 
and in 1914 the present suit was filed by 
the plaintiff to recover possession of the land 
from the Municipality. The defendant pleaded 
that the plaintiff’s father had acquiesced in 
the possession of this land being retained by 
the Municipality for such a long time and 
that on account of his consent to make 
a gift of the land to the Municipality the 
plaintiff’s title was extinct. 

In both the lower Courts the defendant 
has succeeded and the plaintiff’s suit has been 
dismissed. 

In the appeal to this Court it is urged 
on behalf of the plaintiff that in the absence 
of any registered deed as required by section 
123 of the Transfer of Property Aot, the 
.gift oould not be complete in law and that 
the title to the land is still vested in the 
plaintiff. On behalf of the respondent 
Municipality there is practioally no answer 
to this contention based on the provisions 
of section 123 of the Transfer of Property 
■Act. But it is urged that the plaintiff is 
estopped from contending that the title is 
still vested in him in oonsequenoe of what 
happened between the plaintiff’s father 
and the Managing Committee of the Muni¬ 
cipality in July 1903. It is dear that the 
mere consent of the plaintiff’s father to 
make a gift of the land was not sufficient 
to vest the land in the Municipality. 
According to seotion 123 of the Transfer 
of Property Aot the title is required to be 
conveyed by a registered deed signed by the 
donor and attested by at least two witnesses. 
That was not done, and, therefore, in law 
the title remained in the plaintiff. The 
suit is brought within twelve years from 
the date on which the Municipality took 
possession, and unless the plea of estoppel 
is made out, it is clear that the plaintiff 
is entitled to reoover possession of the 
land. 

As regards estoppel it appears that the 
Mnnioipality took possession of the land 
and used it for the purpose of the new 
road before the understanding between the 
plaintiff’s father and the Managing Committee 
was arrived at in July, it is urged, however, 
in the argument before us that a part of the 
road was completed after this arrangement 
and that the Municipality acted to that extent 


cn what wap represented to them by the plaint¬ 
iff’s father in July i903. Theevidence, bear- 
ing cn this point to whioh our attention has 
been invited, shows that substantially aU 
that the Municipality bad to do was done 
prior to July 1903; and even if a part of 
the road was completed after this under/ 
standing between tbe plaintiff’s father and 
the Municipality, I think substantially the 
Municipality acted on its own responsibility 
and prior to any assurance given by the 
plaintiff’s father. It is not, therefore possible 
to apply tbe provisions of section 115 of 
tbe Indian Evidence Act on that ground. 

It ia urged, however, that the Municipality 
omitted to take the necessary legal steps 
to acquire this land in oonsequenoe of the 
plaintiff’s father having given his consent 
to let the Municipality have the land. I 
am not satiefied by any means that such 
an omission on the part of the Municipality 
is sufficient to oreate an estoppel under 
seotion 115. The omission is easily attribu 
table to tbe ignorance of the Municipality 
of their legal position as to the title to the 
land on the strength of the assurance 
given by tbs plaintiff’s father, and 'here is 
apparently no evidenoe whatever in the obbo 

to justify the sugges 1 ion mad. before us that 

this omission was due to the assurance 
given by tbe plaintiff’s father. I do not think 
that the proved faots create any estoppel 
against the plaintiff. 

The plain position seems to be that 
both the plaintiff’s father and the Munici¬ 
pality failed to realise the effeot of section 
123 of the Transfer of Property Aet. The 
Municipality failed to take the essential 
step of having a registered conveyance frojj 1 
the plaintiff’s father, and the plaintiffs 
father omitted to give legal effect to what 
be then according to the finding undoubtedly 
intended to do. Under these circumstances, 
however improper it may appear for the 
plaintiff to assert his title to the land at 
this distance of time, I do not think tbs* 
in law he could be denied the relief 
by way of possession which he elaims in the 

suit. 

The area of the land, to which the plaint¬ 
iff is entitled, has been stated before us 
to be 9* gunthas, as found by the trial 
Court, i he deoree must be j|limited, to 
that area. 


- 
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I am, therefore, of opinion that this appeal 
must be allowed, that the deoree of the 
lower Appellate Court mast be reversed and 
that there should be a deoree in favour 
of the plaintiff for possession of the land 
in Bait measuring: 9£ gunthas. 

I do not think that any oase is made 
out for allowing mesne profits to the plaint 
iff. It is an open piece of land with 
regard to whioh there oonld hardly be any 
amount of mesne profits, and having regard 
to all the oiroumstanoes oonneoted with the 
oase I do not think that the plaintiff is entitled 
to any mesne profits. 

In view of the finding that the plaintiff s 
father had oonsented to make a gift of this 
land to the Municipality, I think that the plaint¬ 
iff should not be allowed any costs against 
the Municipality. The parties to bear their 

own oosts throughout. 

The defendant’s Pleader suggests that 
some reasonable time should be fixed for 
delivering possession of this land to the 
plaintiff and the plaintiff’s Pleader has no 
objection to three months being allowed. We 
accordingly direot that the deoree for posses 
sion will take effect on the expiration of three 

months from to day. _ . . 

Hayward, J —I agree that the plaintiff is 
• entitled in striot law to recover possession 
of this strip of land. I agree that the 
plaintiff i« not entitled to much sympathy m 
view of his oonduot in going back upon 
the promise of his father. It is on the 
other hand a well-recognized rule of law 
that powers conferred on public bodies mu9t 
be exercised etrioty within the limits express¬ 
ly allowed by the law and it has been 
clearly shown in this oase that the powers 
to acquire land for public purposes oon- 
ferred by law were unfortunately not Btrictly 
exeroised by the defendant Municipality of 
Lonavala. The defendant has, therefore, been 
driven to fall baok upon the defence of 
acquiescence, a considerable period amount¬ 
ing to about eleven years having elapsed 
before the repudiation of the promise given 
to the Municipality. But acquiescence cannot 
be successfully pleaded unless it should 
refer to equitable relief or should amount 
to an estoppel preventing resonrse to a legal 
remedy. It would, therefore, be necessary 
In this oase to establish an estoppel, as this 
Is a case of a legal remedy. It has no 
doubt boon proved that there was a promise 


which led to a belief that the ownership 
of the land had been transferred. But it 
has not been proved that anything whatever 
was done upon the strength of that belief. 
The road itself wonld appear to have been 
practically completed before and not after 
the promise whioh was the foundation of 
that belief. It has been suggested that an 
act would also include an omission and that 
there was the omieBion to take the necessary 
steps to acquire the land. But no endeavour 
whatever was made at the trial to prove 
that it was ever debated whether steps 
should or should not be taken to acquire 
the land. No acts or omissions have in fact 
been established on the part of the Muni¬ 
cipality whioh would, in my opinion, have 
justified us in applying the provisions 
relating to estoppel contained in section 
115 of the Indian Evidence Act, The gift 
itself was, as pointed out by my learned 
brother, incomplete and it could in the 
circumstances have only ripened into title 
by a complete twelve years’ adverse posses¬ 
sion or by a registered deed under section 
123 of the Transfer of Property Act. 

There should, therefore, in my opinion, 
be the deoree proposed for possession within 
the period named by the parties without 
mesne profits and each party bearing bis own 
costs. 

Decree reversed. 


• , N . 


.. i i 
i 1 * i 


' il. 

.uur l. 

-> A (J a k ( 

PATNA HIGH COURT. 

Appeal prom Original Order No. 126 

of 1919. 

June 16, 1920. 

Present: — Mr. Justice Coutts and 
Mr. Justice Sultan Ahmed, 

Babu CHANDRESHWAR PRASAD 
NARAIN SINGH— Defendant— 

Appellant 

versus 

Babu BISHESHWAR PRATAP 

N. SAHI AND ANOTHER—DEFENDANTS 
Nos. 3 and 4 —Respondents. 

Civil Procedure Code (Act V of 1908,), 0. XL, r. I 
/a)— Receiver, appointment of, after termination of 
litigation, legality of. 
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A Court line no jurisdiction to appoiut a Receiver 
in respect of property regarding which no litigation 

is pending. 

Appeal from a decision of the Subordinate 
Judge, Mt/.iffarpur, dated the 1st May 1919. 
Messrs. P. K. Sen and Jalgobind Prasad 

Sinha, for the Appellant. 

Mr. S. A. Asghar . Government Advocate, 
and Mr. Fahhruidin, for the Respondents. 

JUDGMENT. 

CouiTd, J—This is an appeal against an 
order of the Subordinate Judge of Mcziffar- 
pur, continuing the appointment of a Re- 

oeiver. 

It appears that during the pendency of a 
certain suit a Receiver was appointed to 
the estate of Muiammat Mulkrani Kuer. 
There were four defendants in the su.fc. The 
suit was compromised by the plaintiff and 
the defendant No. i, the plaintiff admitting 
the claim of the defendant No. 1. The 
defendants Nos. 3 and 4 objected to the 
compromise but the Court by a judgment, 
dated the 20th of January 1919, dismissed 
the plaintiff’s suit On the 23rd of Mar oh 
1919 the Receiver who had been appointed 
in this suit Bled his accounts and apparently 
would have been discharged, but the de¬ 
fendants Nos. 3 and 4 objected to his discharge 
and wished the property in respect of which 
the Receiver had been appointed in the suit to 
continue in his possession for better preserva¬ 
tion. This has been allowed and it is against 
this order that the present appeal has 
been Bled. Although the order is an order 
continuing the appointment of the Reoeiver, 
the order cf continuance has merely 
been passed for the sake of convenience and 
actually what has been done is that a fresh 
Receiver hao been appointed. 

The point which is argued by the learned 
Counsel for the appellant is that there 
being no litigation pending regarding the 
property in respect of which the Reoeiver 
has been appointed, the learned Subordinate 
Judge bal no jurisdiction to make this 
appointment. In my opinion this contention 
must succeed. Under the old Code of Civil 
Procedure when a suit had been decreed 
the Court bad no power to appoint a 
Receiver, but under the present Code the 
power of appointment of a Reoeiver las 
been extended and the Court baa power 
under Order XL, rule 1 (a), to appoint a 
Reoeiver cf "ary property whether befor* 


or after the decree.” This, however, obvious¬ 
ly refers only to the aopointment of a 
Reoeiver in respect of the property in 
regard to which litigation is pending, that 
is to say, as long as a suit before the Court 
remains Its pendens , the functions of the Re¬ 
ceiver will oontinue until he is discharged 
by the order of the Court. Although the 
dismissal of a suit may in some oases mean 
the discharge of the Receiver, still the Court 
has jurisdiction over the Receiver who is 
an officer of the Court. The Court has 
jurisdiction to require accounts from the. 
Reoeiver, to allow parties to examine ac¬ 
counts and to deal with all matters connected 
with the management of the Receiver. If* 
in this case the Reoeiver had merely 

been continued until his accounts had 
been examined and disposed of, there 
would have been no objection to the 
order, but this is in faot not what has 
occurred. As 1 have already said, a new 
Reoeiver has been appointed and has betn 
appointed as a Reoeiver of property 
in regard to which no litigation is 
pending before the Court, either in the 
form of a suit or in the form of 
an execution prooeediDg. The order is, 
in my opinion, entirely without jurisdiction. 
I would, therefore, set it aside and decree 
this appeal with oosts. 

Sultan Ahmed, J. —I agree. 

Appeal decreed. 


-BOMBAY HIGH COURT. 

Second Civil Appeal No. 1053 op 1918. 

January 27,1920. 

Present :—Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justice Heatop. 
NAMDEV SATVASHET SHIMPI — 
PtAlBTJF#- ArPELLANT 

6'SUS 

D BON DU SADASHt V PATIL-Dape-dakt 

- R spo-dint. 

Begistration Act (XVI of 19 8J, * 

Agreement to recon rey, unregistered , odrmsistbthty ol 
— Construction ol document— Sale.deed and agreement 
to rctmvey, whether amount to mortgage— EptrtriSiS 
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Defendant sold certain property to plaintiff. At the 
same time the latter executed an unregistered agiee- 
ment to recouvey the property to the defendant 
after five years Defendant continued in possession 
of the property under a rent-note In a suit by the 
plaintiff to recover possession of the property: 

Held, '1' that under the circumstances, it could 
not be said that there had been misrepresentation by 
the plaintiff: [p. 407, col. 2.] 

(2) that the agreement to reconvey, being unregis¬ 
tered, could not be admitted in evidence, [p. -»07, 
ool. 2 ] 

Where the question is whether a sale-deed and an 
agreement to reconvey make together a mortgage 
by conditional sale, the Court must look to the actual 
oontents of the documents and construe them accord¬ 
ingly. But it may be that there is such extrinsic 
evidence and circumstances which show the relation 
of the written language to existing facts and the 
Court might be able to come to tho conclusion 
that tho documents which on the face of them 
constitute a sale, and an agreement to reconyey 
within a certain period or after a certain perior, 
amount to a mortgage, [p. 407, col. 2.J 

Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Nasik, in Appeal Ncf 164 of 1917, revers¬ 
ing the decree passed by the Subordinate 
Judge at Satans, in Civil Suit No. 118 of 
1916. 

Mr. A. 0. Sathaye tor Mr. P. B. Shir.gne , 
for the Appellant. 

Mr. S, R. Bakhale, for the Respond- 
ent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff sued to 
recover possession of the plaint lands and 
houEf, together with the crops standing on 
the lands, and Rs, 120 for damages for the 
loss of rent of the lands, and R9. 18 
for damages for loss of the house reDt 
for three years before suit, and future 
profits. He based bis suit on rent notes. 
The defendant contended that he and his 
brother unwillingly passed the sale deed of the 
plaint property to the plaintiff’s father; that 
the property was worth Rs. 2,400 or 2,500, 
and the sale deed was got instead of a 
mortgage deed so that the debt might be 
soon satisfied; that they passed the deed 
atf persons in need and because the plaintiff s 
father represented to them that he would 
not claim ownership over the property; 
that the plaintiff’s father had given them 
an agreement in writing to reoonvey the 
property to them on satisfaction of the 
debt bo that the defendants might have oonfi- 
denoe after passing the sale deed. 

The plaintiff purchased the property in 
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1895. At the same time he passed an 
agreement to reoonvey the property after 
five yearr. This document. was nnfc regis¬ 
tered. Thereafter plaintiff leased the land 
to the vendor. The trial Judge held that 
sco'ifn 10A of the Dekkhan Agricul¬ 
turists’ Relief Aot would not apply, and 
that the agreement to reoonvey oouJd not 
be looked into for want of registration, 
Therefore, be passed a deoree in favour 
of the plaintiff. This deoree was rever.-ed ' 
on appea\ the learned Appellate Judge 
coming to the conclusion that there bad 
been misrepresentation, that the defendant 
and his brother would never have passed ' 
the sale deed if the plaintiff's father had 
not assured them that their ownership was not 
lost and that they would be allowed to redeem. 

I think really the learned Judge did not 
mean that there was misrepresentation at 
the time the transaction took place, but 
that the representation made at the time 
had not been adhered to thereafter by the 
plaintiff, and that in reality the plaintiff’s suit 
was in fraud of the representation made by him 
in 1895. However that may be, the argument 
that the transaotion must be considered a 
mortgage, beoause there bad been a mis¬ 
representation at the time the dooument was 
tipned, cannot be upheld. 

The real question is whether the sale-deed 
and the agreement to reoonvey make to¬ 
gether a mortgage by conditional sale. 
Striotly speaking, the Court has to look 
to the actual contents of the documents, 
and oonstrne them accordingly. Bat it may 
be that there is such extrinsic evidenoe and 
oiroumetaDoes whioh show the relation of the 
written language to existing faotB that, there¬ 
fore it would be possible to come to the 
oonolusion that the documents whioh on the 
face nf them constitute a sale, and an agree¬ 
ment to reoonvey within a certain period, or 
after a oertain period, amount to a mortgage. 
But the case was not treated in either of 
the Courts below on that footing. It was 
never suggested anywhere, as far as I oan 
pee, thet these two documents constituted a 
mortgage by conditional sale. The defend¬ 
ant’s case appears really to have been one 
for speoifio performance of an agreement to 
reoonvey, and that^defenoe could not succeed 
for many reason?. Therefore, a9 it has never 
been suggested in the lower Courts that 

there was a mortgage by conditional sale, 
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'would be very difficult for this Court to some 
to that conclusion on the evidence before it. 
There might be eases in whioh extrinsic 
evidence and circumstances would be so 
strong that we eonld aome to the conclusion 
that the parties intended to effect a mort- 
gage by conditional sale. But we do not 
see such extrinsic evidence in this oase. 
Certainly not of such a strong character that 
we could possibly upset the decision of the 
trial Court. We, therefore, think that the 
appeal must be allowed, and the decree of the 
trial Court restored, the appellant being 
entitled to bis costs throughout. 

V Heaton, J.—I agree. I think the only way 
in which a conclusion in favour of the defend* 
ant could be arrived at would be by holding 
that the transaction of 1895 was a mortgage 
by conditional sale. But that is not the 
case made out, or dealt with, in eiiher of the 
Courts below, and it would be irregular for 
ns to re-estimate the evidence and on our 
own account anive at a conclusion that a 
mortgage by conditional sale was aotually 
entered into. We cannot, I think, do that in 
this case. The reasoning of the lower Appel¬ 
late Court seems to me to he faulty, mainly 
because the Judge has used tbe word “mis¬ 
representation,” when apparently he meant 
representation. Consequently his argument 
is fallacious, for tbe conclusions whioh follow 
from a oase of misrepresentation are not 
those which follow from a case of repre¬ 
sentation. Here undoubtedly, on the facts 
as stated by the lower Appellate Court, 
there was not a misrepresentation. There 
was a representation that the land would 
be resold after five years, and that 
representation was in writing. That writing, 
however, was not registered; so it cannot form 
a part of the disposition of the property. We 
must restore the decree of the first Conrt 
with costs thronghont. 

Decree reverted. 
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CALCUTTA HIGH COURT. 

Appeal prom Original Order No. 67 of 1920. 

July 23, 1920. _ 

r reseni i 5>ir Asutosh Mookerjee, Kt., 

Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kt. 

NIBARAN CHANDRA DUTT— Plaintiff 

— Appellant 

versut j 

MARTIN & CO. AND ANOTHER—DEFENDANTS 

—Respondents. 

Limitation Act (IX of 19083, «8. 6, 12— Appeal- 
Time requisite for obtaining copies, commencement of— 
Application for copies made after expiry of period for 
appealing — Appellant, whether entitled to any deduction 
—Appellant misled by practice of Court-*-Time for 
appealing, whether can be enlarged. 

Where, for the purposes of an appeal, an appli¬ 
cation for copies is made after the expiry of the 
period prescribed for appealing, the appellant is' 
not entitled to dednot, under section >2 of the 
Limitation Act, the time requisite for obtaining 
copies in computing the period prescribed for the 
appeal. The ‘‘time requisite for obtaining a copy" 
counts from the date on which the application for 
a copy is made. [p. 409, col. 1*3 

When an appellant has been misled by a doubtful 
point of praotice, or by a change of praotiee, of the 
Appellate Court and in consequence his appeal is not 
presented in time, he is entitled, under seotion 6 
of the Limitation Act, to an enlargement of the time 
prescribed for appealing, [p. 409, col. 2; p 410, col. 1.] 

Appeal against an order by Mr. Justice 
Greaves, dated the 23rd March 1920, end 
an order by Mr. Justice Rankin, dated 
the 8th April 1920. 

Mr. H. D. Bose, for the Appellant. 

Sir Atutosh Ohaudhuri and Sir Benode 
Oh. Mitter, for Omar Hayat Respondent. 

Mr. M. N. Kanjilal , for Martin & Co. 
Respondents. 

JUDGMENT. 

Mookerjeb, Actg. O. J. — (July 13,1920).— 
A preliminary objection has been taken to this 
appeal which ic directed against two orders— 
one made by Mr. Justice Greaves on the 23rd 
March 1920, the other by Mr. Justice Rankin 
on the 8th April 1920. The appeal was not 
filed till the 17th May 1920; that is 55 
days after the firet order and 39 days after 
the seeond order. The appellant haa conse¬ 
quently to satisfy ue that he ie entitled to 
a deduetion of time to eueh an extent as 
to bring down the period to the 20 days 
allowed by Article 151 of the First Schedule 
to the Limitation Aat. For this purpose, 
the appellant has placed relianoe upon sec¬ 
tion 12 (2) of tbe Limitation Act, which 
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provides, amongst others, that “ in oom- 
pnting the period of limitation prescribed for 
an appeal, the day on whioh the judgment 
eomplained of was pronounced and the time 
requisite for obtaining a copy of the decree, 
sentence or order appealed from shall be 
excluded. ” The appellant argues that he 
has brought his oase within the scope of 
this provision of the law. In our opinion, 
there ie no foundation for this contention. 
We need refer in detail to the dates only 
in so far as the earlier order is concerned. 
An application for copy of the order was 
not made till the 29th April 1920 ; the 
copy was ready for delivery on the 5th 
May following. A deduction of this period 
is obviously not sufficient for the purposes 
of the appeal. But the appellant contends 
that on the 24th March he had made a 
requisition that the order might be drawn 
up and filed. We are of opinion that this 
application doeB not bring the oase within 
sub section (2) of section 12 of the Limits- 
tion Act. As was pointed out in the case 
of Bechi v. Aheanullah Khan (1\ in com* 
puting the time to be excluded under sec¬ 
tion 12 of the Limitation Act from a 
period of limitation, “ the time requisite for 
obtaining a copy ” does not begin until an 
application for copies has been made* This 
view was adopted by this Court in the oase 
of Ravish Ohandra Tewari v. Ghandpur Com¬ 
pany Limited (2) and is also supported by the 
decision in Pramatha Nath Roy v. W. A. Lee 
(3). In fact it is plain that if an application 
for copy is made after the expiry of the 
20 days prescribed by Article 151, reference 
to section 12 of the Limitation Act is of 
no avail to the appellant. This applies 
not merely to the earlier order but also to 
the later order of the 8th April 1920. In 
reBpeot of that order, no application for oopy 
was made till the 30tb April ; that is after 
the expiry of 20 days. We are consequently 
of opinion that the appeal is barred by 
limitation and must be dismissed with 
costs. No special order as to oosts will be 
made in this oase. 

Flstcheb, J.—I agree. _ 

JUDGMENT.— (July 23. 1920).—This is 
An application to review the judgment of this 

t 


(1) 12 A. 461 (F. B.); A. W. N. (1890) 149; 6 Ind. 

Deo. (n. 8.) 1039. 

*' 12) IB Ind. Cat. 60; 39 C. 706. 

(8) 62 Ind. Cm* *82; 23 C. W. N* 668. 


Court in an appeal from two orders made 
by Mr. Justice Greaves and Mr. Justice 
Rankin on the 23rd March and 8th April 
1920, respectively. The appeal was dismiss¬ 
ed on the l*3th July last, on the ground that 
it was barred by limitation. We see no 
reason to resile from the view we took cn 
that occasion. On the other hand, we are 
of opinion that the appeal was unquestionably 
out of time. The petitioner, however, asks 
us to vacate that order in so far as it dis 
misses his appeal and to substitute there¬ 
for an order under seotion 5 of the 
Indian Limitation Act. For this purpose, 
the petitioner has filed an affidavit by his 
Attorney, whioh sets out in detail the 
various steps taken before the appeal was 
lodged and the reasons why he aoted as 
he did. On these new materials, the peti¬ 
tioner has urged that if what was 
undoubtedly the praotioe of the Court for 
many years had not been ohanged, the 
appeal would have been treated as in time. 
The respondent, on the other hand, has con¬ 
tended that the praotioe was altered by 
virtue of the judgment of this Court in 
the case of Framatha Nath Roy v. W. A. Lee 
(;■<) a d that as that decision was pronounced 
at least a year before the present appeal 
was lodged, there is no good ground why 
the appellant should not have followed the 
new practice. It is plain, however, that the 
deoiaion in Pramatha Nath Roy v, IF. A. Lee 
(3) did not decisively settle the question 
whioh was decided by us on the 13th July 
1920. Cbitty, J., no doubt took the view 
which was subsequently adopted by us; but 
the Chief Justioe in his judgment did not 
prooeed exactly on that basis. It is further 
significant that notwithstanding the deoi&ion 
in Pramatha Nath Roy v. W. A. Lee (*•>) tbe 
officers of this Court have continued to 
follow the old praotioe (as they actually 
did in the present instance) to determine 
whether a memorandum of appeal was or 
was not preeented in time. We are conse¬ 
quently not prepared to hold that there 
was any negligence on the part of the 
Attorney for the plaintiff when he followed 
what was nndonotediy the praotioe of this 
Court for many years, and we are of opinion 
that this is a fit oase for an order for 
enlargement of time under seotion 5 of tbe 
Indian Limitation Act. No universal formula 
oan be framed to regulate tbe exercise -of 
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judicial disoretion in this elasi of casss; bnfc 
it may be stated generally that delay may 
well be excised when the appellant is 
misled by a doubfcfal point of praotioe or 
by a change of practice of the Appellate 
Court; Rortl Puttuck v. Ram Bhovnnee (4), 
8ukh Dial v. Jey Singh (5), McNair 8f Oo. v. 
Audeshato (6), Baker y. Faber (7). 

The result is that the application is 
granted in part. Our judgment, in so far 
as it held that the appeal was presented 
out of time, will stand; but the order for 
dismissal will be vacated and tbe time 
for presentation of the appeal will b9 extended 
so as to remove the bar of limitation. 
This order is made on condition that the peti- 
tioner pays to the opposite party the oosts 
of this application. The oosts will be taxed 
separately, but, subject to such taxation, 
the petitioner must forthwith pay to the 
opposite parties Rs. 300 (Ri. 400 to each) 
on undertaking given by their respective 
Attorneys, Mr. Kally Nath Mitter and 
Mr. Pyne, that the money will be refunded if 
tbe Court .otherwise order subsequently. 
The order for oosts which was made on the 
13th July 1920 will stand unaffected by 
this order, Tbe interim injunction will 
continue until the hearing of the appeal. 

Order accordingly, 

(4) 21 W. R. 308; 15 B. h. R. 373 note . 

(6) 101 P. R. 1890. 

(6) (1891) W.N. (Eng.) 157. 

(7) (1908) W. N. vEng.) 9. 


ALLAHABAD HIGH COURT. 
Litters Patent Appeal No. 25 or 1919. 

JuD6 7, IS:20. 

Present: —Mr. Justice Tudball and 
Mr. Justice Kanhaiya Lai. 

CHORE Y — Defendant—Appellant 

versus 

SHIB LAL -Plaintiff—Respondent. 

Ii<ut4ford and tenant—Tenant granted license for 


building house —Kachcha house built—Tenant re-build 
ing house pakka —Terms of license, whether infringed. 

Whore a tenant is given a license for tl\e purpose 
of building a house and there is nothing to show 
that the licensee is restricted as to the method in 
which he is to construct the house, the bare faot that 
in the beginning he builds a kachcha house iB not 
a sufficient reason for holding that the license grant* 
ed is only one for building a kachcha honse. [p. 411, 
cols. 1 & j\] 

Letters Patent appeal frrm a judgment 
of Mr. Justice Walsh, modifying a “ decree 
of the Judge of the Court of Small Canter,- 
exercising the powers of a Subordinate 
Judgr, Agra. 

Mr, Xarain Piaiad Asthana, for the 
Appellant. 

Mr. tiial Prasad Ghosh, for ,the Re¬ 
spondent. 

JUDGMENT.—ThisLatters Patent appeal 
arises out of a suit brought by a Zemindar 
Lambardar against an agricultural tenant. 
The case for the plaintiff was that the 
defendant was only an agricultural tenant' 
to whom a right to reside in a house had 
also been given together with the right 
to cultivate bis land, that the defendant 
had commenced to pull down the old 
building which was kachcha and to re¬ 
construct it as a pucca building, that be 
had no legal right to do so; hence the 
suit for an injunction restraining tbe 
defendant from continuing the flame, and 
be also sought for demolition of so much 
of the bnildmg as had already been con¬ 
structed pucca. 

The Court of first instance distinctly 
found that (he defendant’s * predcossspr-in¬ 
title bad come to the village and taken 
land 86 a tenant and had been allotted the 
site of tbe present building for the pur¬ 
pose of erecting a dwelling-house there¬ 
on in which to live while he cultivated 
the land. Even on the basis of this 

finding, however, it beld that tbe defend¬ 
ant had no right to reconstruct the 
house and make ib pucca. It, therefore, 
granted an injunction restraining him 
from continuir g with the construction but 
refased to order tbe demolition of the 
building which bad already been erected, 
Tbe defendant-tenant appealed and the 
lower Appellate Court dismissed the appeal. 
The plaintiff filed oross objections, urging 
w»s eatitled to the deqplitioq of 
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the building. The eros 3 objections were 
disallowed. The defendant appealed to 
this Cooit and a learned Judge of this 
Court dismissed his appeal, holding that 
he could not go behind the finding of fact. 

He allowed the oross-objections filed by the 
plaintiff, thereby granting demolition of the 
construction wbioh had already been erected. 

The lower Appellate Court wrote a some¬ 
what confused judgment. It stated that 
the Court of first instance had found that 
either the house or the site had been 
granted to the predeoessor-in-title cf the 
defendant. It then went on to say that 
the finding of the first Court was oorreot. 
As a matter of faot the finding of ibe 
first Court is, as we have already stated, 
that the site was granted to the predeoes- 
sor-in title of the defendant for the pur¬ 
poses of building. We, therefore, must 
aooept that as the aotual fact found. In 
faot in the case-there was cn’y odo Witney 
examined on the point, an old man of 73 
years of age, who stated in his examine- 
tion-in-ohief that the house bad been 
given to the defendant’s predeoessor-in-title. 
In cross-examination, however, ^ he clear¬ 
ly admitted that it was the site only that 
had been granted and not the house. It 
i P , therefore, patent that when the prede- 
oessor in title of the defendant settled in 
this village as a tenant he was granted 
a site in the abadi for the purposes of 
buildiog a bouse. On that site he dearly 
built a bouse of kachcha construction. It 
ib this house whioh he is now rebuilding 
and making pucca. 

The sole question is one of his legal 
right to make this alteration. The defendant 
dearly is only a licensee. The Pontiff 
therefore, has to prove that the defendant bas 
overstepped the right granted to bun by 
the Loanee and that in building the house 
pnccJ he was doiog an act for which he 
bad no authority. No attempt whatsoever 
has been made to prove the terms of the 
original grant. All that we find proved 
before ua is that a grant was made, *. e., 
a licence was given for the purpo.es o 
building, and there is nothing to show that 
the licensee was restricted as to the 
method in whioh he was to construct the 
house. The bare faot that in the beginning 
he made the house kachcha is not a 
e 9 $ii$nt r*%=ion for bolding that tb§ 


license granted was only one for building 
i kachcha house.' In all probability the 
quality of the house to be built was never 
theD taken into consideration at all and 
in the ordinary way permission was given 
to build a dwelling house without any 
restriction. In any oase the burden wa ®, 
upon the plaintiff to prove that the defend¬ 
ant was overstepping the boundaries ^ of 
the license; and be has completely failed 
to do so. On these facts the plaintiff 
was, therefore, not entitled to the decree 
whioh was granted to him and we are 
foroed to allow this appeal. The appeal 
is, therefore, allowed, the decrees of the 
Court below and of this Court are set 
aside and the plaintiff’s suit will 
stand dismissed with costs in all Courts, 

Appeal decreed. 


• 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 9o2 op 1918. 

January 27, 1920. 

Present'. - Sir Norman Maoleod, Kt., 

Chief Justioe, and Mr. Justice Heaton. 
ANNA LATIC1A DE SILVA— Plaintiff 

—Appellant 

terms 

govjnd balvant parashare- 

Defendant —Respondent. 

Civil Procedure Code (Act V of Ifi08^, ss. 2 (17 \ 80 
— Provincial Insolvency Act (III of 1007^, 8. 20— 
Rereiver in insolvency, whether Public Officer—Notice to 
Receiver, whether necessary. 

A Receiver appointed under the provisions of the .! 
Provincial Insolvency Act is a Public Officer within | 
the meaning of section 2, clause (17) of the Civi . 
Procedure Code, and before an action can be brought j 
against him notice must be served upon him in con¬ 
formity with the requirements of seotion 80 of the 
Code. [p. 412, ool. 2.] 

Second appeal from the decision of the 
District Judge, Thane, in Appeal No. 342 
of 1917, reversing the decree passed by the 
First Class Subordinate Judge at Thaua, in 
Civil Suit No 97 of 1916. 

Mr.fian^nefear ( with him Mr. W. B. Pradhon), 
for the Appellant. 

JUDGMENT. 

MiCLIOP, C. J.—rThe plaintiff brought thig 
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Bait against the defendant, who had been 
appointed a Reoeiver in an insnlvenoy appliaa- 

tion No. 13 of 1915 in the Thana District 
Court, to get it declared that the property 
in suit belonged to her. The suit was deoreed 
in the trial Coart, but was dismissed on 
appeal on the ground that notice under 
seation 80 of the Civil Procedure Code 
has not been given. Instead of giving 
notiae, and then filing a fresh suit if her 
demand was not complied with, the plaint¬ 
iff filed a second appeal, and the question 
now before us is whether a Receiver under 
the Provincial Insolvency Aat is a Public 
Officer within the meaning of seotion 2, 
Bub seation (17', of the Civil Procedure 
Code. The defendant is not an Official 
Reoeiver under seotion 1 > of the Aat, and 
so an officer of the Court whose duty it is 
to take action on every adjudication. He 
is merely a person specially authorised in 
this particular insolvency to aat as Reoeiver. 
Seotion 20 of the Provincial Insolvency Act 
states what are the duties and powers of a 
Reoeiver: “Subject to the provisions of 
this Aot, the Reoeiver shall, with all con¬ 
venient speed, realize the property of the 
debtor, and distribute dividends among the 
creditors entitled thereto, and for that pur¬ 
pose may (a) sell all or any part of the pro¬ 
perty of the insolvent (6) give receipts 
for any money received by him; and may, by 
leave cf the Court, do all or any of the 
things” defined in the remaining part of the 
section. 

It has been urged that because such a 
Reoeiver is merely appointed Receiver by 
the Court, be is not specially authorised by 
the Court to take charge or dispose of any 
property and that his powers to do so arise, 
not from the order of the Court, but from 
seotion 20 of the Aot. But it appears to 
me that the powers under seation 20 given 
to a Reoeiver are in effect given by the 
order of tbe Court wbioh appoints him 
Reoeiver. It is a necessary ■ aonsequenoe 
of the order. Therefore, it may well be 
said that the Court especially authorised 
him to take charge or dispose of the par¬ 
ticular insolvent’s property. It is only on 
account of tbe provisions of seotion 20 that 
the general powers need not be entered 
in the order appointing a Reoeiver. When 
special powers are asked for, then speoial 
leave of tbe Court is required. General 
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powers arise by the mere appointment by 
the Court. It seem9 to me, then, as soon as 
a Receiver is appointed under the Provincial 
Insolveno 7 Aot, he becomes a Pablio Officer t 
and he is protected by seotion 20 against 
any plaintiff who files a suit against him 
with regard to any aot done by him as 
suoh Reoeiver without giving tbe requisite' 
netioe. The deoision, therefore, in my opinion, 
of the lower Appellate Court was oorrest 
and the appeal must be dismissed. No order 
as to ooste. 

Hsvroy, J.—I think that must bs the order 
in this case. As the result of argument 
the thing has filtered down to this: that 
if the Receiver is a Pablio Officer within 
th9 meaning of seotion 80 of the Code of 
Civil Proosinre, then a notioa as provided 
by that seotion must be served on him 
or the suit must b9 dismissed. Whether 
he 13 a Pablio Officer or not depends upon 
tbe definition of that term in clause 
(17) of seotion 2 of tbs Oodeof Civil Procedure, 
and he is undoubtedly a Pablio Officer if 
he is a person espaoially authorised by a 
Court of Justioe to take oh arge or dispose 
of any properly. Now there is no doubt 
that a Receive, at any rate that this 
particular Receiver we are osnoerned with, 
wa9 appointed by a Court of Juetioe as 
Reoeiver, that is to say, he was authorised 
by a Court of Justioe. And as a Reoeiver 
he was authorised by tbe . Court ' to do 
these things wbioh a Receiver may do 
under the provisions of the Provincial 
Insolvency Aot, for otherwise he would 
not have been appointed a Reoeiver. 
The argument urged by the appellant oomes 
to this that although all this may be so, 
tbe Receiver was not especially authorised 
by tbe Court. It is urged that the espeoial 
authorisation i9 not oontained in the order 
of the Court, but follows only from the 
provisions of the Provincial Insolvency 
Aot. As a matter of fact we do not 
know what the order of the Court wfrfl. 
It is not on tbe reoord, and we have been 
spending our time over an ingenious argil* 
ment as to the meaning of a document 
which nobody in Court has ever seen. 
It frequently happens, but, of course, it is 
not very enlightening. I will, however, 
assume that the Court did not say inifce 
order that it appointed a Reoeiver to take 
bharge of or to dispose of tbe property 
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of the insolvent. If it had said either 
of those things, it would undoubtedly, have 
especially authorised the Receiver to take 
oharge of the property or to dispose of it. 
I will assume that the Court said nothing 
more than this, ‘ I appoint so and so to 
be the Receiver,” leaving everything else, 
even the name of the insolvent, to be 
inferred. Of oourse the latter would appear 
in the title of the proceedings. So it 
would very properly be inferred that the 
Reoeiver was to deal with the property 
of that particular person. The powers 
conferred by the Provincial Insolvency Act 
would be inferred also, and so it oomes 
to this: if the Judge adopts the brief 
method cf expressing bis order, that I 
have assumed, then the Receiver is cot 
especially authorised by the Court. If he 
makes a lorger order, writes another dozen 
or two dizan words saving specifically 
that the Reoeiver was to take oharge of 
the property and to dispose of it, then 
the Reoeiver is specially authorised. Now, 
for the purposes of tie Provincial Insol* 
venoy Act it is really Eupeiflaou9 to add these 
extra dczen or so wotds. In either event 
the position and powers of the Receiver are 
the same; theie is not a hair’s breadth of 
difference. I oannot suppose that the Legis* 
lature, curious as its vagaries are sometimes 
supposed to be, really intended that if a 
Judge made a brief order of the kind I have 
described, a notice under section 80 would 
not be necessary; whereas if he made his 
order a little longer in words, but in no way 
different in effect, such notice would be neoes* 
sary. Undoubtedly it would be neoessary 
in the case of the longer order, as tbe order 
would in terms especially authoriee the 
Receiver to take oharge of tbe property. I 
cannot suppose that the necessity for the 
notice is got rid of because the Judge happens 
to adopt a somewhat briefer form of exprees* 
ing himself. 

Maoliod, 0. J.—The appeal having been 
dismissed, I will add this. The plaintiff on 
the findings of both the lower Courts ought 
to succeed on the merits. We are told that 
another person has been appointed now as 
Receiver of the insolvent’s property, and we 
think that he oaght to serionsly consider the 
findings of fact against him, and seek for 
directions from the Distriot Judge, or 
4bt J.JudgeJi.who (.appointed him as Re¬ 


ceiver in oharge of the insolvency, as tp 
whether he should not return the plaint pro- 
perty to the plaintiff, and so avoid the filing 
of another suit. No order as to costs. 

Heaton, J.—I concur. 

Appeal dismissed. , 


CALCUTTA HIGH COURT. ‘ 

Letiers Patent Appeal No. 162 of 7 

1919. 

April 23,1920. 

Preterit: —Sir Asntosh Mookerjee, Kt., 
Acting Chief Justice, and Justice Sir Ernest 

Fletober, Kt. 

KALI DAS CHAKRABARTY— Plaintiff 

—Appellant 
tersus 

Sheikh NASARAT —Defendant—Respondent. 

Bengal Tenancy Act (VIII of 1885 ,), t. 4 —Tenant 
holding under-raiyat at fixed rate of rent, whether 
under-raiyat. 

A tenant who holds under a raiyat is an under. 
raiyat, whether the person under whom he holds is' a 
raiyat holding at a fixed rate of rent or an occu- 
pancy raiyat, or a non-ocoupancy raiyat. [p. 414 
col. 1.] ’ * 

Letters Patent appeal against the decision 
of Mr. Justice Shamsul Huda, dated the 22nd 
July 1919 and reported as 54 Ind. Cas. 750, in 
Appeal from Appellate Decree No. 1086 of 
1918, against the deoision of the Additional 
Subordinate Judge, Mymensingh, dated the 
23rd January 1918, reversing that of the 
Officiating MuDsif, 4th Court at Netrokona 
dated the 25th January 1917. ; ' 

Babu Upendra Kumar Boy, for the 
Appellant. 

Babu Armada Oharan Karkun, for the 
Respondent. 

JUDGMENT.—This is an appeal under 
clause 15 of tbe Letters Patent from the 
judgment of Mr. Justice Shamsul Huda in a 
suit for ejectment. 

The plaintiff claims to be a raiyat, and 
alleges that the defendant was an under* 
raiyat for five years, whose term had expired 
and who had notwithstanding stayed on the 
land. 

The suit has been dismissed on the 
ground that as the plaintiff ie a raiyat 
holding at a fixed rate of rent, the 
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defendant who holds under him must b3 
a raiyat with a right of oooupanoy. This 
view is opposed to the olear provisions 
of seotion 4 of the Baogal Tenancy Act. 
That seotion defines the various classes 
of tenants as (a) tenure holders, inolading 
under-tenure holder?, (6) raiyats, and (c) 
under raiyats, t e to say, tenants holding, 
whether immediately or mediately, under 
raiyats. Ra yats are next classified as 
raiyats holding at fixed rates, oooupanoy 
niyats and non oocupsnoy raiyats It is 
perfectly plain that a tenant who holds 
under a raiyat is an under-raiyat. whether 
the person under whom he holds is a raiyit 
holding at a fixed rate of rent or an ooou 
panoy raiyat, or a non oooupanoy raiyat. 
The defendant in ths present case was 
consequently an under-raiyat, although his 
immediate landlord, the plaintiff, was not 
an occupancy raiyat or a non oooupanoy raiyat 
but a raiyat holding at a fixed rat6 of rent. 

■ Reference has, however, been made to 
section 18 of the Bengal Tenancy Act and 
to the case of Hari Mohan Pal v. Atul 
Krishna Bose (l), which shows that a raiyat 
bolding at a fixed rate of rent is eom* 
patent to create a permanent subordinate 
( tenanoy, in the same way as a tenure-holder. 
But, clearly, that does not affect the present 
case. The status of the defendant here is 
that of an ander-raiyat, and it is immaterial 
whether his superior landlord is a raiyat 
holding at a fixed rate of rent or is an 

oooupanoy raiyat, or a non-ooonpanoy raiyat. 

• 

The appeal must accordingly be allowed, 
the deoree made by Mr. Justice Shamsul 
Huda set aside and that of the Subordinate 
Judge restored with costs both here and 
before Mr. Justioe Shamsul Hada. 

Appeal allows l. 

(1) 2) Ind. Cas. 925; 19 C W. N. 1127. 


L 
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ALLAHABAD HIGH COURT. 

Fikst Civil Appeal No. 402 op 1917. 

June 7, i920. 

Present : — Mr. Justioe Tudball and 
Mr. Justice Kanhaiya Lai. 

BHAGWATI PRASAD and another — 
Defendants—Appellants 

V(T8U8 

SHAFAAT MUHAMMAD CHAUDHRI— 

Plaintiff, KDLSUM BIBIand others— 
Defendants — Respondents. 

Mortgage—Sale in execution under prior mortgage 
decree — Contribution, liability to, of property towards 
puisne mortgage-Auction-purchaser and puisne mort¬ 
gagee the same person, effect of. 

Where, in execution of a decree on a prior mort¬ 
gage, properties are sold to satisfy the decree, these 
properties are no longer liable for contribution 
towards a puisne mortgage. The fact that the 
auction-purchaser at the sale is a decree-holder and 
the same person who is the owner of the puisne 
mortgage and the fact that ho obtained the pro¬ 
perty at a low price would not affeot the case in 
any way. [p. 415, col. 1.] 

First appeal from a decree of the Addi¬ 
tional Subordinate Judge, Basti. 

Messrs. M. L. Agarioala and Hanbins Sahai, 
for the Appellants. 

Mr. Surendra ffiath Sen , for the Respond* 
ents. 

JUDGMENT.—This appeal is connected 
with First Appeal No. 321 of 19i7, which 
we have just heard and decided. It is an 
appeal by the defendants Nos. 1 and 2, and 
relates to the three villages Dharaoli, 
Kundrnpar and Hanumanpnr. The point 
taken before us is a very brief one. The 
present appellants are the representatives 
of Sarju Prasad, who is the mortgagee 
under the three mortgages of the 1st of 
August 1S79, the 14th of December 1883 and 
the 9th of January le85. It is an admit¬ 
ted fact that under the deorees obtained 
under two prior mortgages these three 
villagep, Dharaoli, Kundrnpur and Hanu- 
manpur, were eold and purchased by tbe 
deoree holder. It i9 for this reason, it is 
urged, that these three villages oannofc be 
in any way liable for contribution towards 
the sum paid by the plaintiff to save, his 
property from sale. The learned Subordinate 
Jndge has calculated the valu9 of these 
three villages in a certain manner to which 
exception is takeD, but which we need not 
now consider. He found that the values 
were greater than the sums paid by-the. 


r 
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decree holder when he purchased in execution 
of the deorees obtained on the prior mort¬ 
gages. As the deored'holder was also the 
dedree-holder under the third mortgage, he 
has held that the three villages are pro 
portionately liable with a fourth village 
Rupgarb, and in calculating the proportionate 
liability he has deduoted from their aotual 
values the sum9 paid by the deoree-bolder 
when he purchased them at auction sale. 
It ia urged, and we thick with considerable 
force, that whatever may have been the 
price that the decree-holder paid for them 
at the auction sale the properties, having 
once been sold to partly satisfy the decree 
under a prior mortgage, oan no longer be 
held liable for any portion of the puisne 
mortgage debt. We think that the principle 
which underlies the decisions in Hari Raj 
Singh v. Ahmad-ud-din Khan (1) and Bohra 
Thakur Das v. Oollector of Aligarh (2) governs 
the present case. As was laid down in the 
former of these two decisions, the unsold 
portion of the mortgaged property affords 
the fund out of which the claims of all 
the persons whose villages had contributed 
more, than their eommon shara of liability 
must be satisfied. In the latter of these 
two cases it was laid down that where two 
properties are mortgaged under a second 
marbgag), and one of them ia swallowed 
np by a Bret mortgage, the whole burden 
of the second mortgage falls entirely on 
the remaining property, the owner of which 
has no right to contribution against the 
owner of the property eold to ratisfy the first 
mortgage. The fact that the auction-pur- 
ohaserat the sale in execution of the decrees 
obtained on the prior mortgages is a decree- 
holder and the same parson who ia the 
owner of the third mortgage and the third 
deoree and the fact that he obtained the 
property at a low pries seem, to ua not to 
affect the case in any way. These three 
villages were liable for all three of the 
mortgages. They, were sold under the first 
two decrees with several other properties 
■ and the decrees remain still unsatisfied. If 
the third mortgages, had baen a separate 
person, he could not possibly have proceeded 
against this property for the satisfaction 

(l) 19 A.. 615; A. W. N. (1837) 161; 9 Iud. Dec. 

V \H. 8.) 353, * 

. {H a A. L. J. 430; A. W. N. (1930) 159, 28 A. 693, 


of his decree. It is quite clear that so 
much of the security for the third mort¬ 
gage had vanished and had been swallowed 
up id satisfying partly the claims of the first 

two mortgages. There remains nothing that 

could be sold under the third deoree and, there- 
fore, nothing in these three villages which 
oonld possibly contribute towards the plaint¬ 
iff a claim. We think that the decision of the 
v/ourt bslow on this point is wrong and 
wr, therefore, allow this appeal; so far as 
that deoree directs that any portion of the 
snm decreed to the plaintiff shall be re¬ 
coverable by the sale of these three villages 
it is set aside. The suit as against the 
present appellants will, therefore, stand dis- 

missel. They will have their costs in both 
Courts. 

Appeal allotted. 




Second Civil Appeal No. 682 of 1918, 
January 25, 1920. 

Present ;—Sir Norman Maoleod, Kt , 
Chief Justice, and Mr. Justice Heaton 
NILKANTH BHIMAJI SINDE— Plaintiff 

—Appellant 
t ersus 

HANMANT EKNATH SINDE and others- 

Defendants—Rebpondkntb 

Registration Act (XVI of 1908 J, ss 17, W-Par'itinn 

Receipts acknowledging acceptance of portions of 

Jamdy property, whether require regitlmtioT-Admit. 
Bibihty in evidence. 

8 u f , V° r ? C ° Ver which had fallen to 

theplaintiff ■.shareon partition, the plaintiff sought 
to put in evidence four receipts signed by himSif 
and h.s three brothers, in which they acknowledged 
having accepted certain portions detailed in 
respective receipts of the family property th 

Held, (i | that taken together and read as a whole 
the receipts constituted an instrument of 
and not being revered, were S i? ™ 
dence; [p. 416, col 2 p 417, col. Svi * 

l2> that taken merely as lists of property whirl, h a i 
fa len to each brother's share, they did not bt tho d 

8 r 

p?4i p 7,toi:T. s r ,traustbeiUmi8sed - [p «w*. 

Seoond appeal fro* the deeieio n 0 f the 
Assistant Judga at Belgauro, in 

: 1917. WWP, t*he deoree t»«ed 

by the Subardiuate Judge at Gokat 
Civil Sait No. 208 of 1915 k ‘ 



INDIAN OASES, 



- [i 920 


NILKANTH BHIMAJI 8IHD* V. HANMANT E SNATH SINDE. 


i Mr. hhulabhai Desai (with him Mr. 2iilkanth 
Atmaram) % for the Appellant. 

Mr. S. R. Bakhale, for Respondents Nos. 1, 
2, 4 and 6. 

Mr. D. R. Oupte , for Respondents Nos. 7 
and 8. 

JUDGMENT. 

Maclboi), C. J.—The pedigree of the 
parties in this suit is set out at page 7. 
The property in suit originally belonged 
to two brothers, Bhimaji and Jiwaj», who 
were separate, although this particular pro¬ 
perty had not been divided by metes and 
bounds. 

It is admitted that Jiwaji’s branch has 
an eight-annas share in the suit property. 
Nilkantb, one of the sons of Bhimaii, 
olaims to be entitled to the other half 
against his brothers, alleging that at a 
partition b3tween the sons of Bhimaji the 
half share in the plaint lands was given 
to his share. It appears that the family 
had property not only in British India, 
but also in Kolhapur. An arbitrator was 
appointed for partition of the family pro¬ 
perty. He iesned an award partitioning 
the property in Kolhapur, but there is no 
reoord as to whether a partition was made of 
the property in British India. In 1900 
the four brothers signed reaeipts in whioh 
they acknowledged having asaepted certain 
. portions detailed in the respective receipts 
of the family property. The plaintiff in 
1915'61ed this suit against the children 
’ of hia brothers to obtain his half share 
'in the suit property. He also joined the 
sons of Jiwaji. 

. The trial Court declared that he was the 
owner of a half share in the plaint property. 
In appeal this deoree was set aside oa the 
j ground that “these receipts constitute an 
instrument of partition and in so far as 
• they relate to the properly in British 
! India, they required registration, and there- 
' fore, not being registered, they are inad- 

; missible in evidence.” . . 

We have been referred to the decision 
of the Privy Council in Mahomed Musa v, 
' Ashore Kumar Qanguli (1). There there 
' had been a compromise whioh purported 
. to extinguish the equity of redemption in 


(1) 28 Ind. Caa. 930j 42 I. A. 1| 17 Bom. L. E, 
420i 21 0 L. J. 231; 28 M. L. J. 548; 2 L. W. 268; 19 
a W N 2WH 13 A. L. J. 229, 17 U. L. T. 143, 42 0. 
601, (1915) M. W. N. €21 (P. 0.). 


certain property. That was not registered* 
but a deoree was passed in the suit be¬ 
tween the parties whioh reoognizad the 
compromise. For thirty years the com¬ 
promise had been acted upon as was 
proved by the evidence, and I think their 
Lordships, in holding that the right to 
redeem the mortgage was extinguished, 
arrived at their conclusion, not on the 
deed of compromise whioh was un¬ 
registered, but on the evidence of what 
had ooourred sinoe the compromise was 
exeouted, Having found that the parties 
had acted under the terms of the com¬ 
promise for thirty years, they considered _ 
that as evidence of what had been done, 
so that the terms cf the compromise were 
proved not by the document itself but 
by the actions of the parties after it had 
been exeouted. Now if in this case it had 
been proved that the four brothers since 
1900 had been in separate occupation :of 
the various proparties detailed in the four 
receipts up to the date of the suit* * I 
think that might well be taken as evidence 
that there had been a partition, in 1900 and 
the C mrt would have come to the conclusion 
that there had been a partition, without re¬ 
ferring to the receipts. But in this case the 
plaintiff seeks to prove the partition by the 
evidence of the reaeipts themselves, and 
except that there seems to be some evi¬ 
dence thattbe nlaintiff had been in possession 
of the plaint property until 19 Jd, there is 
no evidence in the case that in other 
respects these four brothers acted in con¬ 
formity with the alleged partition. 

1 think, therefore, that the Assistant Judge 
was right in coming to the conclusion that 
these four documents required registration 
and were, therefore, inadmissible in evidence, 
and that the rest-, of the reoord was not 
sufficient to prove that a partition had taken 
plaoe.- 

I think, therefore, the appeal must be 
dismissed with oosts to respondents Nos. 1, 

2, 4 and 6. 

Heaton, J.—I also think the appeal must 
be dismissed with costs,. 

I make one preliminary remark. I feel 
quite certain that their Lordships of the 
Privy Council in giving- judgment in 
Mahomed Musa's ease (l) did not intend either 
to modify or to limit that part of the 
enactments of the Indian Legislature which 
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appears as sections 17 and 49 of the Indian 
Registration Aat ; nor do I believe that 
the Privy Ooanoil ever have intended by 
their judgments to modify or limit that 
whiah has been enaated by the Legislature 
in India. So the effeot of seotions 17 and 49 
of the Indian Registration Aofc remains as 
totally unaffected as before, by anything 
that is said in the ease of Mahomed Musa 
V. Aghore Eumor Qauguli (l). 

Now the four doouments with whioh we 
are ocnoerned may be looked at in t*o 
ways. They may be taken together and 
read together as one whole. In that case 
they constitute an instrument of partition 
and would be totally ineffectual, beoause they 
were not registered. In another way they 
may be looked at as four individual Lets ot 
property, eaoh one signed by one of the four 
Bbarers, made after the partition had been 
effeated and made merely to indioate as a 
matter of mutual convenience what share had 
fallen to eaoh sharer. If that is the tree na¬ 
ture of the doouments, they might be of very 
great importance for the purpose of corroborat¬ 
ing or oontradiotiDg what witneeses might 
depose to. They would be useful also as 
establishing tbe fact that it was probably 
understood at tbe time that particular 
lands had fallen to particular persons ; but 
they would not in themselves prove a parti¬ 
tion. That wculd have to be done by 
somebody who had personal knowledge of 
the partition. So that we are left in this 
position. If it is sought to prove the fact of 
tbe partition by these documents, that oinnot 
be done, beoause the law of registration pre¬ 
vents it. If it is sought to use them in any 
other way, they can only be used a9 sub¬ 
sidiary papers and are of no use whatever, 
until there is evidence altogether outside 
them, that the partition was made and 
was given effect to in some such way as 
these papers suggest. Bub that is not 
proved in this oase. 

I think, therefore, as I began by say¬ 
ing, that the appeal must be dismissed with 
009tS. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 297 

op 1917. 

June 11, 1919. 

Pressnt :—Sir Asutoah Mookerjee, Kc., Acting 

Chief Justice, and Mr. Justice Panton. 
NAYAN MONJURI DASI and others— 

Appellants 

versus 

HEM LAL DUTT and others — 
Respondents. 

Land acquisition —Land in occupation of tenant— 
Compensation, apportionment of, between landlord and 
tenant, method of. 

Where land in the occupation of a tenant is 
acquired by the State, the sum awarded as compen¬ 
sation should be apportioned between the landlord 
and the tenant according to the present value of 
the interests of the respective parties iu the land so 
acquired; the apportionment must not be based on 
merely hypothetical grounds, [p. 41H, col. 2.] 

Appeal against the decree of the President, 
Calcutta Improvement Tribunal, dated the 

20th August 1917. 

Babus Provash Ohunder Mitter and Qour 
Mo\an Butt, for the Appellants. 

Babas Mahenira Nath Boy and Sarat 
Chandra Mukherjee, for the Respondents. 

JUDGMENT.—This is an appeal in a oase 
for apportionment of compensation awarded 
for land acquired for the Calontta Improve¬ 
ment Trnst. The land aoquired is one of three 
parcels of which a lease for 99 years was 
granted by the predecessors of the appellants 
to the predecessor of the respondent on the 
28th February 1859 at an annual rent of 
Rs. 25. A sum of Rs. 13,143 has been 
awarded as compensation, and the queition 
in controversy is as to the mode in whioh 
this sum is to be divided between the 
landlord-appellants and the tenant re? 
spondent. 

The Bret question for determination is 
as to the proportionate amount of rent 
fairly payable by the tenant to the landlords 
iu respect of this parcel. The President 
of the Tribunal has held, on tbe basis of 
a series of rent reoeipts, in whioh the 
amount of rent payable was stated to be 
Rs. 7, that that Bgure should be accepted 
as conclusive between the parties. In our 
opioioD, this view oannot be supported. No 
explanation has been given as to the 
oiroumstanoes under whioh this entry oame 
to be made in the rent reoeipts. The 
entries tbemeelves wero immaterial, bscausft 


27 



INDIAN OASIS. 


[192C 




418 

NATAN KONJOFI TASI V. EEM LAL DOTT. 

lie foft 1 rent of Rr. 25 was paid in cro 
lamp fum ard a joint receipt obtained 
therefor. No explanation has been suggested 
as to wby and on what prinoiple the rent 
wa8 distributed amoDgst the three parcels 
as Rs. 16, Rs. 7 and Rs. 2. On the other 
hand, there is important evidence to show 
that the rent payable in respeot of the 
parcel row acquired is nearly equal to the 
rent payable in respeot of the other two 
parcels. In 1892, proceedings were instituted 
on the original side of this Court for 
partition of this property and the parcel now 
acquired was stated to be worth Rs 8,550, 
while the other two parcels were valued at 
Rs. 3,035. We have further the signi6oant 
fact that the area of the plot now acquired 
is 2 cottas 2 eh., whereas the areas of the 
other two plots were 2 cottas 14 ch. and 
10 chittahs reepectively. We must aleo 
bear in mind that the parcel acquired has 
frontage on two 6treetp, whereas the other 
two plots have frontage on one street only. 
Consequently, in view of the areas of the 
plots as also their valuation, it is not unfair 
to draw the inference that the rent payable 
in respeot of the parcel now under con¬ 
sideration is equal to the rent payable on 
aoaount of the other two plots. We con¬ 
sequently hold that the rent payable in 
reepeot of this paroel must be taken to be 
Rs. 12-8 a month, that ir, Rs. 150 a 
year. 

The question next ariees, how <he sum 
awarded as compensation should be distri¬ 
buted between the landlords and the tenant. 
The amount awarded as compensation is 
Rs. 13,440. From that sum deduction is 
to be ra6de for the value of the huts; 
we thus get the Det amount, Rs. 12,9i-0, 
The President of the Tribunal has held 
that the prinoiple to he followed in the 
apportionment of the compensation money 
is identical with the prinoiple adopted for 
assessment of the compensation. In our 
opinion, this view is erroneous. The amount 
of coropeneation was calculated on the basis 
that the lard wou'd remain permanently 
covered with huts as they were at the 
date of (he declaration and that the property, 
that ip, the land end the huts, would yield 
in perpetuity a ret return of Rs. 940 8 0 
per annum. It is Dot for us to consider 
whether this hypothesis was or was not 
pound ; hot it is plain that this hypothesis 


car ret Vo made (be 1 asis of apportionment 
cf the oc ropeDEaticD as between the landlord 
and the tenants. The reason is obvious. The 
market value of the land acquired may be de¬ 
termined on many hypothetical considerations. 
But the question of apportionment of the sum 
awarded as between the landlord and bis 
tenant mu8t be based, not on hypothetical 
grounds, tut on ad accutate determination of 
the value cf their respective interests id tie 
land. Tie mcmeDt the lard is acquired, it 
oeaees to be the property of both the landlord 
ard the tenant, ard it is consequently errone¬ 
ous to trirg into consideration the hypo¬ 
thetical afEumpticn (bat the land would 
oontiiueio Ve covered by the huts for 42 
years end tlat at the erd cf that period, 
would he delivered by the tenant to the land¬ 
lord. Wbat we 1 ave to do is to calculate the 
preen t value of ibe interests of the respective 
parties in lie lend srqrired, in which both 
of Item have left their interest by the action 
of the State. Now wbat is the position of the 
landlord ? At the moment of acquisition he 
was entitled to lie reversion in the land. 
During the continuance of the tenancy, be 
waa entitled to Rs. 150 a year as rent. It is 
not difficult to calculate the present value 
of each of tbeee interests. The value of 
the land has been determined to he 
Rs. 12,9t0. The present value of Rs. 12,9£0, 
if the rate of interest is taken at 5 per oent. 
per annum, is Rs. 1,673. If the landlord is 
entitled to Rs. 150 annually from this land 
for a term of 42 years, the present value is 
Rs. 2,638. 1 he aggregate amount which the 

landloi d is entitled to obtain is the total of 
theee two figures; that is Rs. 4,286. We 
may point cut that the prinoiple which the 
President has applied would have been 
ohvic usly it applicable if the land had been 
valued, for instance, by a reference to the 
price fetched at sales of similar lands in the 
neighbourhood. No question oould then have 
arisen as to the hypothetical delivery of the 
land by the tenant to the landlord after the 
expiry of 42 years. We hold aooordingly 
that the order made by the President oannot 

be supported. " 

The result is that this appeal is allowed 
and the deoiee of the Court below modified. 
The landlord appellants are entitled to 
Rs. 4,286 : but as the appeal bas been valued 
at Rr. 1,5C0, the deeree will he limited to 
that turn and the balanced the oompeDsaticji 
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will be given to the tenant. The appellants 
are entitled to tbeir costs of this appeal. 
We assess tbe hearing fee at five gold 
mohurt. 

Appetl allowed. 


BOMBAY HIGH COURT. 

Sxcdno Civil Afpbal No. 87t op 1918. 

January 26, 1920. 

Prerent :—Sir Norman Maoleod, Kt„ 

Chief Justice, and Mr. Justice Heaton. 
ATMARAM BHASKAR DAMLE — 
Plurtifp—Appellant 

terms 

PARASHRAM ballal kelkar— 

DeF*> D»NT — Rb8P0N1>ENT. 

Civil Procedure Code (Act V of 1908.), s. 1J, Expl. V, 
0. XX, r 12— Partition, suit for — Claim for future 
mesne profits—Decree silent-Suit, subsequent, for 
recovery of mesne profits, whether maintainable. 

Rule 12 of Order XX of the Civil Procedure Code 
expressly empowers a Court to make an order for 
future mesne profits It is, therefore, permissible 
for a plaintiff, in a suit for partition and possession, 
to claim future mesne profits. But if such claim is 
made and the decree is silent as to future mesne 
profits, the relief will be taken to have been refused 
and a separate suit for such profits will be barred by 
Explanation V of section II of the Civil Procedure 
Code, [p. 420, cols. 1 & 2; p. 421, col. 1.] 

Appeal from the deoision of tbe Aoting 
Distriot Judge, Ratnagiri, in Appeal No. 12 
of 191?, reversing tbe deoree passed by tbe 
First Class Subordinate Judge, Ratnagiri, 
in Civil Suit No. 124 of 1917. 

Mr. V 0. Kelkar, for tbe Appellant. 

Mr. V. D. Limaye, for Respondent No. 1. 

JUDGMENT. 

Maoliod, 0. J.—The plaintiff sued to reeover 
on aooount of profits of tbe plaint lands 
Rs. 150 for tbe three years 1915, 19:6 
and 1917 as per decree in Suit No. 35 of 
1916. 

There was a partition suit, in whiob parti* 
lion was asked for and possession with a 
claim not only for past mesne profits, but also 
for future mesne profits. The deoree whioh 
granted partition made no referenoe to future 
profitp, although prior profits were award- 
ad. Tbe trial Court allowed the plaintiff’s 
flaixDi saylug that "beoause the Court did 


CASKS. 419 

not notioe it, it does not follow that plaintiff 
must lose future profits.” This deoree was 
reversed by the Distriot Judge on the ground 
that as future profits were expressly asked 
for and had not been expressly granted by 
the deoree, the oase oame within Explanation 
V to seotion 11 of the Civil Prooedure Code. 
Therefore, tbe olaim should, for the purposes 
of that seotioD, be deemed to have been 
refused. 

At first sight that would seem to be the 
obvious meaning of Explanation Y. But 
we have been referred to two deoisione, one in 
Doraitami Aiyar v. Subramania Aiyar (l) and 
the other in Mohammed Ishaq Khan v. Moham¬ 
med Bmtum Alt Khan (2), in whioh the oon- 
trary was deoided. A distinotion was made 
between a olaim for past profits and a olaim 
fcr future profits, beoause tbe olaim for the 
latter would not have aoorued when tbe suit 
was filed. 

It was held that the word ‘relief’ in the 
Explanation meant relief arising out of 
the cause of aotion whioh had aoorued at the 
date of 6uit and on wbioh the suit was 
brought., and did not inolnde relief, suoh as 
mesne profitp, accruing after tbe date of suit 
as to whioh no oause of aotiou had arisen, 
We have not been referred to any deoision 
of this Court on tbe point. No doubt there 
are authorities to tbe effeot that the relief 
claimed must have been one whioh the Court 
was bound to grant and not one whioh it was 
disoretionary with the Court to grant, but 
I see no logioal basis in this oase for such a 
distinotion. The authorities with regard to 
future mesne profits whioh are cited by 
Mr, Mulla at page 60 (5th Edition) of his 
Commentary on tbe Civil Prooedure Code of 
1S08 are all oases under tbe Code of 1882. 

Granted that a olaim for future profits oan 
be made by a plaintiff, and oan be granted 
by the Court in its deoree, then it is difficult 
to see, with all due respect to the learned 
Judges who deoided in favour of the opposite 
view in the oases I have referred to, why a 
olaim for future profits, if made, oannot be 
oonsidered as relief claimed in the plaint 
within the meaning of Explanation Y. Under 
the Code of 1882 the amount of mesne profits 

(1) 42 Ind. Cas. 929; 41 M. 168; 83 M. L. J. 690; 
22 M. L. T. 484; (1917) M. W. N. 847; 6 L. W. 
784. 

( 2 ) 44 Ind. Cas. 88; 40 A. 292; 10 A. L. J. 182. 
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bad to be determined in execution pro9eeding3 
and seotion 244, which deult with the ques¬ 
tions which bad to be decided by the Court 
in execution of a deoree and not by a separate 
suit, enaoted by clause (c) that nothing in 
that seotion should be deemed to bar a 
separate suit for mesne profits accruing 
between the institution of the Brat suit and 
the execution of the deoree therein, where 
such profits were not dealt witi by such 
deoree. That is to say, I presume, in 
execution of suoh deoree. Therefore, it could 
be deduced from that clause that even if 
future profits were claimed but were not dealt 
with by the deoree, then in spite of Explana¬ 
tion III to section 13, whioh corresponded to 
Explanation V of seotion II of the Code of 
1908, a separate suit for future profits was 
not barred. That clause does not appear in 
Order XX, rule 12, the corresponding pro¬ 
vision in the Code of 1908, and there must be 
some very cogent- reason for its not having 
been re-enacted That role deals with the 
question what the Court may deoree in a 
suit for the recovery of possession of im- 
moveable property. It was for the first time 
provided that the Court might direct an 
inquiry as to future profits and then a final 
deoree would be passed in accordance with the 
result of suoh inquiry. Now it appears to me 
that the last clause of section 244 of the Code 
of 1882 was not re-enaoted because there 
was no longer any necessity that the bar 
against multiplicity of suits provided by 
section 11 should not apply to claims for 
future profits if made. The question whether 
a subsequent suit for future mesne profi's 
would lie was deoided in the affirmative 
under the Code of 1882 in Sheo Kumar v. 
Narain Das (3). Whether suoh a sui>, if 
the claim has not been made in the fresh suit, 
will still lie, considering the provisions of 
Order II, role 2, and the alterations made in 
the Code of 1908, Order XX, rule 1?, 
remains to be deoided. Oa the whole I 
prefer to agree with the opinion expressed by 
Mr. Justice Ayling in Doraieami Aiyar v. Sub • 
ramanta Aiyar (1), adhering to the decision of 
himself and Mr. Justice Hannay in Rama - 
simi Iyer v. Srirangaraja Iyengar (4), It 
appears to me desirable to give its plain 
meaning to Explanation V of section 11, eo 

*• . n • ' r • % *, • r* • 

(3) 24 A. 601: A. W. N. (1902) 139. ■* • 

(4) 26 Ind. Oae- 622j 2 t. W. 8. ' - 
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that in this case the plaintiff having elaimed* 
fature mesne profits and the Court having: 
in its deoree said nothing with regard to the 
future profit 0 , we must take it that the Court? 
refused to grant them. 

Therefore, the appeal fails and must be 
dismissed with costs, 

Heaton, J.—The point before us relates to 
what happens when a plaintiff sues for 
redemption or possession and in his plaint 
claims future mesne profits and the decree is 
silent as to suoh mesne profits. 

There are two views, one is that plaintiff 
oao bring a seoond suit to reoover the mesne 
profits ; the other that he cannot. 

The matter has been a good deal disoussed 
and is the subject of two decision?, one in 
Duraitami Aiyar v. Subramania Aiyar (1) and 
the other in Mohammed lihaq Khan v, Af o\am- 
mei Rustum Ali Khan (2). Opinions have not 
been unanimous. The matter at first sight 
appears to he one of detail. Nevertheless,^ 
seems to me to conceal an important matte^ 
of principle. Oar law provides as a matter 
of principle—a very important principle— 
that the mnltiplioity of suits should be die- 
oonraged ; that two suits should not .be, 
brought where odo will suffiae. That, bro^d*. 
ly stated, is the principle, and it is. given: 
effect to by seotion 11 of our Code of Civil 
Procedure. Explanation V to that sration' 
says: “Any relief claimed in the pfyipt R 
whioh is not expressly granted by the decree,: 
shall, for the purposes of this section, be’ 
deemed to have been refused.” Now in the 
earlier suit this relief of future mesne profits 
was expressly claimed. It was not granted and,’ 
therefore, apparently it must be deemed 'to 
have been refused, and if it is so deemed 
to have been refused, then the present suit 
clearly will not lie. ■ • •*" A . * 

Rule 12 of Order XX expressly empowers 
a Court to make an order for future mesne 
profits. What the Court may do, the liti«| 
gant can properly ask the Court do. It is* 
therefore, quite in order for the litigant -to* 
ask in his plaint for future mesne profited 
It seems to me that it he does sc*,' then - it - is 
his business to obtain an order of the Oottrt otf 
an adjudication of the Court on that-matted 
whioh he himself has expressly brought into 
his plaint. If it is overlooked by the Gon*+J 
then it is the litigant’s business to remind 
the Court iof- its oversight and to have- j it 
ooireoted, or .'to appeal against the deem 
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'Which ia silent as to this matter whioh the 
^plaintiff has asked to have deoided. It 
teems to me, therefore, that the matter is 
typically of the kind to which onr general 
principle embodied in section 11 of the Code 
■is intended to apply. My Lord the Chief 
Justice has pointed out that under the old 
Oode there was a different provision, that 
there was a reason theD, arising out of speoific 
Words appearing in section 2A4 of that 
Code, for holding that a seoond suit for 
future mesne proBts would lie, Toat ex¬ 
ception to a very important general princi¬ 
ple no longer appears in our present Code, 
and it seems to me, therefore, to bs 
incumbent on ns to apply the general prinoi- 

pie. 

I fchink, therefore, that this appeal fails and 
must be dismissed with costs. 

•. Appeal dismissed. 



CALCUTTA HIGH COURT. 
Original Civil Appeal No. 6fc of 1918. 

Jnly 4, 1*19. 

present :—Sir Lancelot Sanderson, Kt., 
Chief Justice, and Jnstioe Sir 
John Woodroffe, Kt. 

JUSTIN HULL and another—Plaintiffs — 

Appellants 

versus 

ARTHUR FRANCIS PAULL-Defendant 

—Respondents. 

Damages, suit for—Appellate Court, whether will 
interfere toith amount awarded -Civil Procedure Code 
(Act V of 190S), s. 35—Costs, award of—Discretion 
of Court— Appellate Court, interference by, when 
Justified. 


In an action for damages which ia pursued in some 
Spirit of vindiotivenoss and with a desire to inflict 
punishment, a Court of Appeal ought not to inter- 
Imre with the deoision of the trial Court on the 
Question of the amount of damages to be awarded, 
Unless that deoision appears to be erroneous. Lp. 424, 

°° The^ awarding of' costs is in the discretion of the 
Court and a Court of Appeal ought not to interfere 
with the exercise of such discretion, unless there has 
been some misapprehension of facts or violation or 
some established principle or there has been no real 
px&rolse of excretion at all. [p. 424, col. 1] 


Appeal against the judgment of Mr’ 
Justice Greaves. 

Mr. Langford Jimes (with him Mr. 8. 0. 
Bonnerjee), for the Appellants. 

The Advocate General (with him Mr. 
A. N. Ohaudhuri), for the Respondent. 


JUDGMENT. 

Sanderson, C. J.—This ia an appeal by 
the plaintiffs against the judgment of 

Greaves, J. ... 

The claim was in respect of injuries 

oaused to the infant plaintiff by a dog, 
alleged to belong to tbe defendant, on the 
22nd June 1917. 

The olaitn was for Rt. 1,642 9-9 in 

respect of expenses inonrred by the plaint- 
iff Mr. F. J. Hull, the father of the 
infant plaintiff, which sum inoluded Rs. 723 
for salary and commission for 13 days at 
Rs. 1,680 per month and for Rs. 10,000, 
in ooneequence of the injuries sustained by 
the infant plaintiff. 

The defendant by his written statement 
set up several defences and denied liability. 
He then alleged that the plaintiff’s claim 
in paragraphs 8 and 9 was fanciful and exces¬ 
sive and without admitting liability he paid 
into Court a sum of R-s. 900 as being 
ample to satisfy any olaim of the plaint¬ 
iff 0 - - , 

At the trial after the opening of the 
learned Counsel for the plaintiffs, liability 
on behalf of the defendant was admitted, 
and tbe only question was one of damages. 


After the plaintiff Mr. F. J. Hall was 

iross examined, his learned Counsel said 
ihat be would drop the question of salary 
ind commission and he agreed to accept 
Rg. 900 in respect of all out of pookefc 
sxpensea incurred by the adult plaintiff on 
behalf of bis son in connection with the 
injuries received from the dog on the 
22nd June 1917, so that the only issue 
whioh tbe learned Judge had to try wap, 
w bat damages, if aoy, had the infant plaintiff 

Buffered. , 

The learned Judge awarded the in¬ 
fant plaintiff Rs, 300 to compensate him 
“ for the pain and suffering oau6ed to him 
by reason of the accident; ” and the learn- 
ed Judge made the ofder as to costa whioh 
appears in his judgment for the reasons 
mentioned therein. The first ground urged 

by the learned Counsel for the appellants 
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was that the amount of Rs. 300 was an in* 
adequate sum. 

First, beoause the learned Judge had omit* 
ted to inolude any damage for the eoar 
caused to the infant plaintiff’s faae and for 
the nervousness from whioh it was alleged 
he snffered in consequence of the injury, 
and in any event it was urged that the 
sum was not suffieielnt for the pain and 
suffering. 

And 2nd, beoause it waB contended that 
this was a oase for exemplary damages 
and the learned Judge had not awarded 
snoh damages. 

As regard the amount of Rs. 300:— 

It aannot be said that the learned Judge 
did not oonsider the question of the soar: 
he referred to it in his judgment, and I 
gather that after seeing the infant plaintiff 
himself and hearing the evidenoe he did 
not aonsider it of muob, if any, importance, 
and indeed the 9th ground of appeal makes 
it alear that the learned Judge had eon- 
sidered this matter but did not regard it as 
of any importanoe. 

The evidenoe was that the soar was 
much better at the time of the trial Dootor 
Cameron thought that it would improve and 
that it might disappear altogether, but he 
did not think it would. A soar on the 
faae may be a real disfigurement or it 
mey he of little or no importanoe, and in 
view of the faot that the learned Judge 
who has seen the infant plaintiff’s soar, 
has said that h9 did not regard the soar of 
any importanoe, it must be in this oase 
that the soar is not a disfigurement and 
on suoh a point, J, sitting in the Court of 
Appeal, without having seen the infant 
plaintiff, am certainly not prepared to die* 
agree with the learned Judge on a point of 
this kind. 

As regards the nervousness : — 

It does not appear that muoh importanoe 
was attaohed to that by the plaintiffs. It 
is not referred to in the plaint, no question 
was put to Dr. Cameron about it in the 
examination-in-ohief, the Dootor had not 
been asked to examine him with referenoe 
to nervousness. 

Be said that when the infant plaintiff 
got baok from Shillong he was all right, 
so far as bodily health was oonoerned. He 
had suffered no after effects at all exoept 
that he supposed he was probably a little 


nervous: he anticipated he would always he 
nervous of dogs. Suoh evidence does not 
lead me to think that there was ' really 
any permanent injury to the infant plaint¬ 
iff’s nerves 

I do not think the evidenoe of Mr, 
Hull as to the boy’s nervous condition is 
reliable, for he said that after the incident 
in November 1916 the boy would not go 
anywhere near a dog. He would simply 
run away. He beaame unmanageable wfcen 
a dog oame by his side. 

Yet the evidenoe of Mrs. Hull was that 
on the day of the accident, tie., the 22nd 
June 1917, the infant plaintiff tried to pat 
the dog 'Britannia, * a bull dog whioh Mr. 
W. Bryant bad with him. 

Mr. W. Bryant said the ohild was ft 
little nervous but still be patted his dog. 
This makes me think that Mr. Hull’s des- 
oription of the boy’s Dervous state was ex¬ 
aggerated. Mrs Hull said the boy was 
nervous of all, what he terms, * knooker 1 
mouth dogs, by whioh I suppose the boy 
meant, bull dogs. 

The learned Judge on the evidenoe oame 
to the conclusion that the infant plaint¬ 
iff bad suffered no permanent damage. He 
saw the boy and heard the witnesses give 
their evidenoe in Court, and on a question. 
of this kind I should hesitate loDg be¬ 
fore interfering with the decision of the 
learned Judge who has tried the suit; on 
the evidenoe as regards this matter 1 am 
by no means satisfied that the learned 
Judge was wrong. 

As regards the amount awarded for pain 
and suffering:— 

It is a difficult matter to estimate the 
amount of oompeneatiou for pain and suffer¬ 
ing even in the case of an adult who oan 
oome into Court and describe his feelings, the 
pain and the suffering whioh be has under¬ 
gone. It i*b still more diffioult in the ease 
of a small boy suoh as the infant plaint¬ 
iff who did not give suoh evidenoe. 

In this ease it does not appear that there 
were any oo^iplioations and apart from the 
operation of stitohing the wound when he 
was given a whiff of obloroform, there does 
not seem to be any evidenoe that the boy 
suffered muoh pain, or passed sleepless nights 
or anything of that kind 

The evidenoe shows that the father and 
mother, with whoso feelinga I oan fully 
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sympathise, were much upset by the sight 

of the boy’s face. . 

It mast have been harrowing to Mr. 
Hull’s feelings, as he said, Beeing his son 
tinder obloroform and having his faoe 
stitohed, but we have not to consider the 
feelings of Mr. and Mrs. Hall or the worry 
to whioh they were subjeoted; there is here 

no olaim for that. . _ 

We have to consider the pain and suffer 

ing endured by the minor plaintiff himself. 

The learned Judge has thought that Rs. oOU 

I am not trying the «ase in a Court of first 
instanoe bat hearing an appeal. It was held 
by this Court in the Englishman case* l Eng¬ 
lishman Limited v. Laipat Rai (DJ that the 
Court of Appeal should not interfere unless the 
deoision of the learned Judge on a question of 
damages appears to be olearly erroneous 

Having given this matter careful oon^ 
Bideration I am not satisfied that the learned 
Judge’s finding on this point was olearly 

erroneous. _ . 

As regards the alaim for exemplary 

damages: . , . ... 

In my judgment there is no ground in this 

oase for awarding such damages. Even it it 

were permissible to the Court to award suoo 

damages for a alaim suoh as the preeen , 

upon whioh I express no opinion, I do not 

think the faots of the case are sufficient to 

justify an award of exemplary damages. 

The olaim to exemplary damages is ba<ed 
upon the failure of the defendant to fulfil 
his undertaking to remove the dog from 
the hotel, which it is alleged be gave after 
the incident in January 1917. 

I think it is unfortunate that the defendant 
did not carry out his intention to remove the 
doff from the hotel. 

Still having regard to the facts of this oa^e 
and to the precaution whioh the defendant 
took in my judgment the failure to send the 

do, away would not ju.tify the Court .u 

awarding exemplary damages. 

It is dear from the evidence that the dog, 

generally speaking, was not a ** n «» T ™* 
dog. The defendant’s children and Mrs. 
Ooachafer’s children were in the habit 
of playing with the dog, even after the 
incident of the 22od June 1917: but the 
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dog seems to have had an antipathy against 
the infant plaintiff, as the learned Judge 
held, for some reason which has not been 

discovered. . . 

It appears that after the January imident 
the defendant removed his room to another 
floor so that the dig and the infant plaintiff 
might not accidentally meet. The dog was 
always on the leash when he was taken oat 
of the defendant’s or Mr, Bryant a room and 
the learned Julga has founl that such pro- 
cautions as were possible with regard to the 
dog were taken by the defendant, and that 
this course was also followed while the dog 
was in Mr. Bryant’s custody during Mr. 
Pauli’s absenoe. 

Toe incident iinelf vu m the nitire of an 
accident, an 1 i- woull not have haoponed but 
for the fact that the inf »nt plaintiff had gone 
along the corridors of the hotel some con- 
eiderable distance from Mr Hull’s room with 
another child and Mrs. Coaohafer’d nurse to 
the immediate neighbourhood of Bry¬ 

ant’s room in which the dog was with Mr, 
Bryant. Mr. Bryant’s brother, without think¬ 
ing left the door of the room opeD, when he 
entered Mr. Bryant’e room, the dog ran ou , 
and found the infant plaintiff im nediately 
outside the door, anl knocked him down. 

I think it is not unreasonable tha, two 
views might be taken of the previous 
incidents. Mr. Hull an d h;s wife regarded 
them as serious. Mr. Pauli apparently to)k 
a different view. I oaunot help thinking 
that if the dog, which was a bill d >g. h*d 
been really savagely inclined towards the 
boy, more serious damage would have been 

d0I Tbe same remark applies to the incident 
of the 22nd June 1917 for if the nurses 
evidence is to be believed, the dog knocked the 
boy down three times there, was no evidence 
of a bite, though it is obvious that the gash 
or wound on the child’s face must have been 
oansed by the dog’s teeth, which might have 
been done in the knocking down of the boy 

without any biting by the dog. 

Under these circumstances in my judgment 
this is not a oase for exemplary damages. 
At any rate I am certainly not prepared to 
hold that the decision of the learne 1 Jadge, 
io not awarding exemplary damages was 

nlearly erroneous. _ 

The list g-ound npon whioh the judgment 

itnpagoed was that the order of the 
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learned Judge as to costs was wrong. The 
defendant paid into Court Rs. 100 and the 
plaintiffs were awarded Rs. 9C0 and Rs. 300, 
i e , Rs. 1,200 in all. 

Prima fac.'c , therefore, the plaintiffs would 
get the oosts cf the suit. 

But the oosta were in the discretion of the 
Judge. Suoh discretion must, of course, be 
a judicial disoretioD to be exeroised on legal 
principle; - , not by ohanoe medley, nor by 
oaprioe nor in temper, as was said by Lord 
Coleridge, C. J., In Huxlty v. West London 
Extersion Raihray Company (2) and it was held 
in Ranchordas Vithaldas v. Boi Kasi (3) that 
the Appeal Court could intetfere with the 
exercise of discretion as to costs by the lower 
Court, when there has been any misappre* 
hension of faots or violation of aDy establish* 
ed principle, or where there has been no real 
exercise of discretion at all. 

In this oase the learned Judge said: “so far 
as oosts are concerned, the plaintiff has 
succeeded in his claim for damages to the 
extent of Rs. 300 but his claim was 
Rs. 10,000 and I think if he had been 
reasonable in bis attitude certainly yesterday 
morning the case would have been settled, 
and I think I must take this into account 
and his attitude as shewn by the correspond¬ 
ence with regard to the oostp,” and he then 
made an order as to oosts giving to the 
plaintiffs three-fourths of their oosts of the 
suit, the costs were to be on scale No. 2 as of 
one day’s hearing and included the de bene esse 
examination. The learned Judge had said 
in a previous part of his judgment: "I think 
this letter and telegram shew that Mr. Pauli 
was genuinely sorry for what bad happened 
and was genuinely anxious so far as lay ia 
his power and if he was allowed to do so, 
to make full oompsosation for all expenses 
in connection with the aooident, that he did 
all he could to settle the matter amicably 
and I oannot help thinking that if the parties 
had been left to themselves or if some 
reasonable sum had been olaimed for damages, 
this suit would never have come into Court 
and the matter would have been amicably 
arranged between the parties.” 

The learned Judge further referred to the 
claim for Rs. 10,000 and held it to be a most 
excessive sum, and that although the natural 

(2) (l c 80; 17 Q. B. D. 373 at p. 876, 66 L. J. Q. B. 
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indignation of Mr. and Mrtf. Hull mast 
be taken into acoount especially at the time 
of the acoident, he thought this action had 
been pursued in some spirit of vindictiveness 
and with a desire to inflict punishment. 

In my judgment there is no doubt that the 
claim for Rs. 10,000 was an exorbitant olaim. 

It was urged that the plaintiffs had to 
insert some figure in the claim, and it was 
desired to insert a sufficiently large one. 

But this, in my judgmeD*, is no excuse in 
this oasr; further from the plaintiffs’ Solici¬ 
tor’s letters, notably the letter of the 20th 
July 1917 in which the Solicitors wrote at 
the end of the letter “if your olient is rot 
prepared to pBy the sums olaimed, Rs. 12,000 
in all, will you kindly let us know if you will 
aocept service of the writ on his behalf,” it 
is clear that Mr. Hull the plaintiff would 
be satisfied with nothing less than the same 
he olaimed. 

Further at the trial be persisted in what 
I consider was his exorbitant olaim. There 
is the further fact that the plaintiff Mr. 
Hull included in his claim Rs. 728, for 
salary and commission. He had lost no 
salary at all and he dropped his olaim for 
commission, when he was being cross-examine 
ed, though he bad given evidence iD support 
of his olaim for the salary aod commission 
during his examination-in chief. I do not 
lay great stress on this, for the learned 
Judge has not relied upon if; it is some 
evidercs, however, of the spirit in which this 
claim was made and of the nature of the 
olaim. 

There is also no doibb that the learned 
Judge was right on the faots of the case and 
the evidence given by Mr. Hull himself that 
this suit was pursued ia a vindictive spirit 
and with a desire to inflict punishment upon 
the defendant. He admitted that one reason 
for the action was to pnnish Mr. Pauli, and 
he considered that rather less than half the 
claim of Rs. 10,000 should be put down for 
punishment of the defendant and that the 
balance of the Rs. 10,000 should be awarded 
to bis son for damages. 

These matters were obviously present 
to the learned Judge’s mind when be made 
the order as to oosts; and were matters 
which be could legitimately consider. He* 
however, took into consideration a matter 
opon which* in my judgment, it woold be 
Kiosatisfactoiy to rely. He referred to aom? 
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•thing which had evidently taken place in 
Oourt the day before he delivered his jodg- 
ment and he thought the case oould oartainly 
have been settled then if the defendant had 
heed reasonable in his attitude. What exact¬ 
ly took place, I do not know as the learned 
Judge has not stated in hi9 judgment what 
took place in Court on the previous day, 
or what it was that he had in his mind. 

If what occurred amounted to no more 
than negotiations between the parties a9 to a 
settlement, which came to nothing, 1 do 
not think that was a matter whioh the 
learned Judge should have taken into consi¬ 
deration, for it seems to me that this must 
involve, to some extend, speculation on his 
part, as to the attitude of the respective 
parties. 

On the other band, it may have been, and 
probably was, something muoh more definite 
than the above; at the same time, as stated 
already, I do not know exaotly what it was 
to which the learned Judge referred. Id my 
judgment, therefore, it ie safer to fay that 
this nat a matter which should not have 
been taken into consideration. 

I think farther that the matter referred to 
may have influenced his mind, for part of 
his order was that the oosts should be taxed 
as of one day’s hearing whioh rather goes 
to shew that he thought if the plaintiff Mr. 
Hull had been reasonable on the first day 
of hearing, two days would not have been 

necessary. 

I am loth to interfere with the order as 
to oosts whioh the learned Judge in his 
discretion has made, for I feel that there 
was ample material before him, apart from 
the above-mentioned matter, to justify him 
in interfering with the ordinary rule as to 
costs; at the same time I cannot help feeling 
that he has been inflaenoed to some extent 
by the matter to whioh I have referred, and 
whiob, I think, should be left out of oonsidera- 

tion. 

In my judgment, therefore, the learned 
Judge’s order as to oosts may be reviewed by 
this Court, 

Apart from the matter to whiob I have 
just referred, there are matters whioh the 
learned Judge oould, and no doubt, did, 
legitimately oonskUr; the exirbitant claim 
made and persisted in at the trial by the 
plaintiff, Mr. Hull-the fact that the suit 
was prosecuted in a epirit of vindictiveness 


and with a desire to punish the defendant, 
and the uncompromising and unreasonable 
attitude of the plaintiff Mr. Hull before the 
trial as disclosed by the correspondence. 

In Jones v. Curi ng (4) it was held by the 
Master of the Rolls that the facts must shew 
the exi&tenoe of something, having regard 
either to the conduct of the parties or to 
the faots of the case, whioh makes it more 
just that an exceptional order should be 
made than that the case should be left to 
the ordinary oonrse of taxation, and the 
learned Judge proceeded to give examples 
whioh would in his opinion be a good cause 
for a Judge interfering; one of such examples 
was if the plaintiff had made an exorbitant 
claim by carelessness or reoklessness. 

In this case in my judgment the claim was 
not only exorbitant but also it was made and 
pursued in a vindiotive spirit and with a 
desire to punish. 

Further it was held by Inrd Halsbury in 
Huxley v. West London Extension Railway 
Company (5) as follows:— 

“Everything whioh increases the litigation 
and theoostp, and whioh places on the defend¬ 
ant a burden whioh he ought not to bear in 
the litigation is perfectly good cause for 
depriving the plaintiff of oosts.” 

In tbiB case there can be no dcubt that the 
exorbitant olaim and the way in whioh it was 
persisted in increased the litigation and pro¬ 
longed the hearing of the suit. 

In my judgment the exorbitant claim, the 
uncompromising attitude of the plaintiff 
Mr. Hull in persisting both before and at the 
trial in suoh exorbitant olaim, and the 
vindiotive spirit in which the suit was pur¬ 
sued are sufficient grounds for interfering 
with the ordinary oourse as to oo«tB. 

For the reasons above mentioned I think 
the proper order as to costs will be to vary 
the learned Judge’s order by striking out 
of the deoree the words “ other than the costa 
of this day’s hearing,” which, as already 
stated I think, probably were inserted by 
reason of the matter to whioh 1 have already 
referred and whioh, I think, should be lef; 
out of consideration. As regards the costs 
of this appeal, according to my judgment the 
plaintiff* havo failed upon the main grounds 

(4> (18841 M Q. B. I). 20 i at p. 268; 63 h. J. q. U. 
373, 60 L. T. 310, 32 W. 11.051. 

«r.. 1 1 880 ) 14 A 0. 20 at p. 32, 68 L. J. Q. B. 806 
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of the appeal, but have succeeded to a small 
extent as to the order for oosts. 

It is difficult to allocate the ocsts, which 
have been inoarred in the Ooart of Appea’, 
to the various points argued, and I think 
under the oireumstanoes it will meet the 
justice of the case if an order is made that 
eaoh party should bear his own costs of the 
appeal. 

Consequently in my judgment the appeal 
should be dismissed except that the deoree as 
to oosts should be varied, as above mentioned, 
and eaoh party should pay his oosts of the 
appeal. 

Woodkofpe, J.—I regret I am unable to 
agree in the conclusion at wbioh the Chief 
Justice has arrived. 

This is a suit in tort by the infant plaint¬ 
iff, a ohild of Mr, F. J. Hull, tor Rs. 10,000 
damages and Rs. 1,642-9-9 out of pooket 
expensos for injuries oaused by the defendant’s 
dog. The written statement denied liability 
and was aooompanied by payment of the 
sum of Rs. 900 into Court, whioh was 
alleged to be sufficient to satisfy the plaintiff 
if he was found entitled to anything. This 
denial of liability was abandoned at an 
early itage of the trial after framing of 
issues. It was admitted that the plaintiff 
was entitled to Rs. 900, as an agreed sum by 
way cfout of pooket expenses (Rs. 1,642-9-9) 
claimed. It was never admitted that the 
plaintiff was entitled to anything f_>r pain 
and suffering and injury over and above the 
amount now admitted as payable for out 
of pooket expenses. For though the written 
statement is wide enough to oover claims of 
every kind, the evidence of the defendant and 
wbat occurred at the trial make it quite 
clear that the defendant was unwilling to 
pay anything on aooount of pain and 
injury. The trial accordingly proceeded, 
with the result that the learned Judge held 
as against the defendant that the plaint ; ff 
was entitled to something (evidently in 
the learned Judge’s opinion rot much) 
and the decree was given to him for the 
sum of Rs. 300 in addition to the sum of 
Rs, i.00 above etat6d; but for certain reasons 
he deprived the father and next friend of 
the infant of £cb of the general costs of the 
suit, of £th of the oosts of the 1st day’s 
hearing and whole of the costs of the 2nd 
day’s hearing. 


There is, as I have stated, no question 
of liability of the defendant to pay damages. 
The two questions before us are, firstly, as to 
the amount he should pay by way of damages 
and, secondly, as to the next friend’s oosts of 
whioh he has been deprived. 

A number of English oases have been oited 
to ns with a view to show when the Court 
may and when it may not interfere in an 
appeal on the question of the sufficiency of 
damages awarded. I adhere to the opinion 
whioh I expressed in Englishman Limited 
v. La-pot Eat (1) that the English cases 
which deal with the question of the revision of 
damages by the Court of A ppeal hava no appli¬ 
cation in this country where the Jury system, 
with respeot to whioh the English decisions 
have been given, does not prevail. Here 
the question of damages is to ba dealt 
with by the Court of Appeal as any other 
portion of the case, that is the Court in 
appeal will not interfere either as regards 
award of damages or any other matter 
(both desses of facts f finding on the 
same footing), unless the deoision appealed 
against appears to be clearly erroneous. 
In that case the Court of Appeal reduced 
the damages. 

The first question then is whether the 
sum of Rs. 300 should be increased. 
As regards this I may in advance observe 
that the oonduot of the plaintiff’s next 
friend oar, in no way, affect the damages to 
be paid to his infant son for actual injury 
and suffering. Whatever olaim bis father 
may have madr, he is entitled to be 
compeneated for bis suffering and injury. 
It must be first ascertained (ro far 
as is possible) wbat is a proper rum to 
pay, aLd this sum nay be on a larger 
soale if the oonduot of the defendant has 
been snob as to justify it, The second 
question is as regards the oosts. I will 
take up the former 6rst, 

In this case we have not to deal with 
a single attack but with four attacks by 
the tame dog on the same ohild in Novem¬ 
ber 1^16, 10th January 19l7, ]7th January 
1917 and 22 D d Jane 1917. After the 
third attack Mr. Hull saw the defendant 
and the following is his evidence:— 

1 eaid it was fortunate that no very 
great physical injury had been done, and 
that I hoped that we could settle the 
matter but that I thought that there 
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only one way, and that was by destroying 
the dog, and then I offered to bay the 
dog at Mr, Pauli’s own prioe. Mr. Pauli 
Baid that the dog was a prize dog and 
he wished to keep it, and that he intended 
to Bhow it at the dog show wbiob would 
take plaoe at the end of February, and 
then be would take it away to Darjeeling 
and that I would not see it again. He 
said that in the meantime be would keep 
tbe dog under look and key and that I 
would never see it again: He also 6aid 
that be would remove to other rooms in 
the hotel and asked me if I would be 
kind enough to tell my servant not to 
take the boy '.in that direction.” After 
he got back to his rooms Mr. Hull then 

wrote tbe following letter: 

17th January 1917, 

“Dear Mr. Pauli, # . 

“After further consideration I want, in 
the most friendly yet firm way, to pnt 
in writing just what I feel concerning 

what happened yesterday. 

“The dog has now attacked the child 
on three different occasions. The first time 
it drew blood; on the second occasion 1 
was present and my wife and 1 .were able 
to prevent any bodily harm being done; 
yesterday tbe dog bit the child on the 
foot, and it would oartainly have drawn 
blood but for the fortunate fact that its 
teeth fastened on the ohild’s shoe. On no 
oooaeion has the ohild given the dog any 
provocation. 

“Tbe above proves that so far as my 
ohild is concerned, the dog ic dangerous. 

“You and I both want to do the right 
thing to prevent anything really serious 
happening or even a recurrence jf what 
has already happened. In my view, the 
only way to make sure is for the dog to 

be sent away or destroyed. 

“I understand that yon wished to show 
the dog on the 26th and that immediately 
after the show, it is to be sent to Darjee¬ 
ling. This is all right eo far as it gets, 
but I would like an insurance of what is 
to be done in the meantime. It is cue 
to my child, and my wife (who was 
eeriouBly upset yesterday and on the first 
occasion), to say that I shall held you 
strictly to account for any pbysioal or 
mental Buffering wbioh ©»y he caused by 
your dog. 


“l feel certain that you will make it 
impossible for the dog, either in hotel or 
outside, to attack the ohild in future. 

Yours Sinoerely, 

F. J. Hull.” 

to which the defendant replied as follows:— 

“324, Grand Hotel, 

“17th January 1917, 

“F. J. Hull, E*qr. 

“Sir, 

“l am in receipt of your letter of date 
and regret the unfortunate occurrence to 
which you refer. The dog is need to 
children and has no vice, but, of oouree, f 
wish to meet you in this matter, so have 
made ariangements to move to rooms on 
the next fhor, as soon as available in a 
few days. As suggested by you, it would 
be better if your little boy would use one 
of the other staircases until I have made 
the change of rooms. I on my part will 
naturally take care the dog is ohained up 
in the interior. 

Yours Sincerely, 

A. F. Pauli.” 

The statement in Mr. Hull’s letter about 
the dog being sent to Darjeeling is not 
here challenged, though the defendant in 
his tvidenoe says that he is not sure 
whether be told Mr. Hull that he would 
eend the dog away to Darjeeling cr not. 
The defendant then says that it is quite 
likely that Mr. Hull invented that state¬ 
ment. In my opinion Mr. Hull is stating 
the truth in this matter. In bis evidecoe 
the defendant says he ‘pooh poohed” 
tbe whole thiDg absolutely, that Mr. and 
Mrs. Hull were ‘ making a mountain out 
of a mole hill,” that they ‘exaggerated” and 
that it was “a paltry thing,” and that they 
were “making a great fuss and that even 
the last cooaeion when the deg made a 
wound on the ohild’p, face, which was 
] i inches long and a ,ih to ^th of an itch 
deep and wbioh had to be sewn up, 
leaving what the doolor said was likely 
to be a petmaneot eear, it was ‘ a very 
doubtfol thiDg,” Seeing tbeee constant 
attacks by the dog on this ohild which 
was only 4| jears old, I think that his 
parents were very naturally apprehensive 
and that it was not a matter to be 
“poch poohed” at all. If greater injury 
was not caused, it was, I think, due to tbe 
fortunate circumstance that on each occasion 
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some ore was present to help tbe child 
and to take off the dog. I do not aocept 
the defendant’s statement that Mr. and 
Mrs. Hall were exaggerating. If they were, 
why did not the defendant deny the state* 
inents in Mr. Hall’s letter of the 17th 
January? The attitude taken by the 
defendant in his evidence has also a 
bearing on the argument that the defend* 
aDt before suit was bo entirely reasonable and 
willing to make such compensation as was 
proper that the suit was unnecessary, a 
matter with which I deal later. 

The fourth attaok by the plaintiff’s dog 
on the 22nd June 1917 is the subjeot* 
matter of this suit. 

The defendant had promised that the 
dog should be sent away after the dog- 
show which took place at the end of 
January. The reasons why he did not do 
so are immaterial, It may not have 
suited the defendant, but a promise made 
was a promise to be kept. It has been 
suggested that it was a good thing that 
the dog was not sent to L'arjeeling, as it 
might have attacked the ohild when the 
latter was also there. The defendant does 
not himself say that the dog was not 
sent to Darjeeling on aooount of any such 
fears. Moreover the gist of the matter 
was, not that the dog should be sent to 
Darjeeling in particular, but that it should 
be sent away. On tbe contrary the dog 
was kept in the hotel and afterwards made 
over to a Mr. Latouohe. Meanwhile the 
defendant went himself to Darjeeling and 
returned about tbe middle of June. At 
that time the Hull family had returned. 
Then the defendant returns and knowing 
that tbe Hull family were in the hotel, he 
brought the dog again into tbp hotel. 
For sometime tbe dog was in bis oontrol 
and was then left, on his going to the 
Sandheads, in the hotel in charge of his 
friend Mr. Bryant, who lived on tbe same 
landing and used the same lift as the 
Hull family. And this was done tboagh in 
the defendant’s letter of the 17th January 
previous, the defendant has suggested that 
the ohild should nee one of the other 
staircases until he had moved to rooms 
on another floor. The result then was 
that the dog was not sent away but kept 
in the hotel under oircumsfanoe3 similar 
to those under ^hiol* the first three 


i ' 

a 1 .tacki had occurred. The defendant, how¬ 
ever , had told Mr.- Bryant to be careful 
with the dog. Tbe dog w*9 loosa in .his 
room and when his brother Mr. W. Bryant 
opened the door, the dog rushed oaf, 
attacked the ohild who was almost at once 
picked up by Mr. W. Bryant and saved from 
farther injury than that whioh it . has 
suffered. As to this we have Dr. Cameron's 
evidence. The left cheek was out and there 
were two em \11 wounds on tbe hand. The first 
wound was he says fairly seriou®, being If 
inches bng and the depth varied from 4th 
of an inch to gh or f to ftb. It required 
stitching, whioh was done after the ohild 
was given chloroform. He says that he 
oertainly think) there will be a permanent soar. 
He desoribad it as prominent. The learned 
Judge in his judgmen*, dated the 5th July of 
last year, that is more than a year after 
tbe evens states that the soar was still visible 
from where he was sitting at a distanoe of 5 
or 6 yards The Doctor wastwioo questioned 
as to his statement that the soar would be 
permanent and said that he did not think it 
would disappear. On the right han$ the skin 
was just broken and showed tooth marks. 
Being cross-examined whether he anticipated 
any farther permanent results, Dootor 
Cameron said that the question was a 
difficult one, but that tbe ohild would be 
nervous of dogs. And the evidence shows 
that the chill was, as one might expect it 
to b9, after four attacks from this dog, 
nervous. 

As regards this medical evidence it ia 
uncontradioted. 

The question then i*’, what damages 
the defendant should pay for these 
injuries. In the defendant’s view the 
matter was a very small one and that if there 
was anything due a very little sum was 
payable. The defendant stated that if any 
little sum was due there was contributory 
negligence on the part of this ohild of 
4-2 year-, and if one were set against the 
other nothing was due. The supposed con¬ 
tributory negligence is that the ohild was 
on the corridor near the room of Mr. Bryant 
and at a di fcanoe of some 200 paces from 
its own. Whether this would have made any 
difference in the result is doubtful There 
might have been perhaps more serious injury 
if the dog had attacked the child at a distance 
from Mr. Bryant’s room, when it fcoqld hay© 
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taken longer for him to oome up and help it. 
However this may be, the child was entitled 
to ^ee the oorridor as much as any one else. 
Doubtless it was an aooident that the dog 
attacked tbe child owing to the opening of 
Mr. Bryant’s door, bnt as the learned Judge 
has held having regard to wbafc happened 
before, the defendant must be held re¬ 
sponsible. I may here point out that tbe 
statement above mentioned and other fasts 
make it abundantly clear that the defendant 
never offered to pay anything on account of 
injury and suffering and limited his offer 
to out of pooket expenses only. I refer to 
this again on tbe question of costs. 

The learned Judge has held that the 
plaintiff is entitled to the sum of R». S00 
only whioh be himself desaribed as a small 
compensation for hie pand suffering, ana 
he has further deprived the plaintiff’s rext 
friend of ish of the general costs of the 
action, jfch of the costs of one day’s hearing 
and the whole of tbe costs of one days 
hearirg. The result, therefore, is that though 
the plaintiff has been attacked four times by 
the defendant’s dog and has suffered the 
injuries deeoribed, he gets only Rs 300 for 
his pain aDd injury (which are. of course, 

exolusive of tbe out of pocket expenses) and 

tbe rext friend of tbe obild in this action 
will be out of pooket as regards |th of the 
costs of the aolion as also of the first daj- s 
hearing and as regards all tbe oosts of the 
second day’s hearing. I oannot agree that 

this is a right conclusion. 

In the ffrst place, it is based on the finding 
that the child has suffered do permanent 
damage. That finding is a question of faot 
and not a matter of discretion. That finding 
is not based on the evidence, for in Dr. 
Cameron’s opinion the tear will bs permanent. 
That is the only evidence in the case. It was 
suggested that tbe obild was not a girl 
and that a scar was not, therefore, of aoy 
importance. May be it is Dot of snoh import- 
anoeasit would have been in the case of a 
.girl, but it is an injury all the same and if 
permanent must be compensated. It is true 
that the learned Judge taw the scar whioh 
we have not, but be has also told us that the 

sear was still viable at a distance from 
where he was sitting and he is in no better 
position to say whether it will disappear 
than we are. It is true again that Doctor 
Cameron in cross examination said that it 


was possible that the soar might disappear. 

No other answer in such case could be given, 
because neither he nor any one else ooald 
absolutely deny snob a possibility, but he also 
said three times that, in his opinion, 
though the soar might improve it would not 
altogether disappear. He said “f certainly 
think there will be a permanent soar.” I 
do not consider myself justified in relying on 
what be stated might be within the bounds 
of possibility and rejecting his positive 
opinion thrioe repeated that the scar was 
a permanent injury. If it be suggested that 
Dr. Cameron’s evidenoe was too favourable 
to the party calling him or that it was 
medically unsound, it was open to the defend¬ 
ant to call other medical evidenoe which- 
wa9 not done. It stands unrebatted 

Dr. Cameron's opinion may have been 
right or it may have been wrong. Doctors 
like others make mistakes. Bat there is no 
ground in my opinion for holding that he 
was more likely to be wrong than right. I 
may here observe that tbe learned Judge was 
in error in stating that no evidenoe was 
sought to be put forward that any permanent 
injury bad been done. 

Nextly, there is medical evidenoe that the 
shook, which the ohild has suffered and which 
I think must have been intensified by reason 
of three previous attaoks, may^ have perma¬ 
nent effeot. Tbe actual existence of the con¬ 
tinuance of nervousness is supported by 
other evidenoe in the oase. I hold that 
permanent injury has been proved. 

This finding is sufficient to invalidate the 
learned Judge’s decision on the question of 
damage. Io cannot be contended that the 
doctrine of noD interference in certain 
matters with the Judge’s discretion extends to 
this that if he thinks that no permanent 
injury has been proved on the eviience, we 
are bound to aooept bis conclusion when the' 
only medical evidenoe is the other way. 

I need not, therefore, elaborate the argument 
that the learned Judge has also misdirected 
himself by taking into consideration matters 
whioh are irrelevant, 6uob a& the oonduot of 
tbe plaintiff’s father and defendant. 

The first question whioh the Court had to 
decide w^b whether the oase was -ooe which 
called for damages on an exemplary soale o# 
not. On this question some of tbe circum¬ 
stances to whioh the learned Judge has 
alluded might be taken into consideration] 
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He would then, in his view of tbe case, have 
held that thin was not a oase for exemplary 
damages. The next question would have 
been whether any damage was Buffered and 
if so, to what extent. If compensation was 
due, the final question was whether tbe sum 
payable was a nominal or a small Eura as tbe 
learned Judge calls his award, or whether a 
substantial or at any rate greater sum should 
be given to the plaintiff. On this question 
the considerations to which I have alluded 
would have no bearing whatever. Tbe 
simple question then was wbat, if any, was 
the actual injury and suffering and what 
compensation should be paid on an ordinary 
scale free of all considerations whioh influence 
a Court in awarding exemplary damages. 

It appears to me that there is some ground 
for the argument that the learned Judge has 
not sufficiently distinguished between matters 
affecting the question of exemplary ard 
ordinary damages. It is dear that tbe oonduot 
of tbe plaintiff’s father (however it may 
affect the question of oosts) oannot be 
relevant on the question of damages 
(exemplary or ordinary) payable to the 
plaintiff. Further Euoh matters as the 
general attitude of, and precautions or 
laok of precautions taken by, tbe defend* 
ant, and tbe dangerous obaraoter of the dog 
may be relevant on the question whether 
damages should be on an exemplary ecale, hut 
not on tbe question of actual injury and 
suffering. It is possible that though he has 
not said so, be was, in referring to tuob 
matters, dealing with the olaim for exemp¬ 
lary damages. On the other hand there are 
remarks whioh put this matter in doubt. 
It is, however, not neeestary to labour this 
point because if the evidence proves perma¬ 
nent injury and if the learned Judge has held 
there is none and based his award of damages 
on suoh conclusion, it is clear that the award 
of damages oannot stand. 

I will deal then first with tbe question of 
exemplary damages whioh tbe plaintiff 
claims. There is nothing wrong in itself in 
claiming exemplary damages, or to use a more 
ill sounding term, vindictive damages. For 
the Courts themselves award such damages. 
Tbe only question is one of faot, vie t whether 
a case has been made out for suoh damages. 

As both Greaves, J., and the Chief 
Jnstice are of opinion that there is no oase 
for exemplary damages, I do not press my 


view on this point beyond saying this that 
whilst the plaintiff’s claim may have been 
excessive, I oannot say that under the 
circumstances it was unreasonable lor the 
plaintiff to believe that he was entitled to 
damages on an exemplary ssale, seeing that 
there had been three previous attacks by the 
dog and that tbe defendant persisted in keep¬ 
ing tbe dog in the hotel notwithstanding his 
express promise to send it away, with tbe 
result that the injury complained of became 
possible and in faot ensued. As, however, 
there was, apart from this, no wilfulness on 
the part of tbe defendant and no malice or 
the like, exemplary damages would not ba 
given on the highest soale. Accepting Dr. 
Cameron’s evidence as to tbe likelihood of 
permanent injury, I think that more substan¬ 
tial damages should be given than those the 
learned Judge has granted. I deal with the 
amount later. 

As regards oosts the learned Jadge has 
deprived the plaintiff of £th of the general 
oosts and of tbe first day’s bearing and the 
whole of the costs of tbe 2nd day’s hearing, 
He bar, therefore, to this extent directed that 
the costs shall not follow the event. For the 
plaintiff has established bis olaim both to the 
sum paid into Court and to a greater sum. 

The ordinary rule is -that costa do follow 
the events. The Court may, however, direot 
otherwise, but under the Code (seotion 35) if 
it does bo, it must state its reasons in writing. 
This provision was enacted both to seoure 
a proper exeroise of discretion and in order 
that the Court of Appeal may be in a position 
to control tbe order and see whether there is 
good cause for departing from the general 
rule. It is no sufficient answer to say in suoh 
case in an appeal from the judgment that 
tbe oosts are in the discretion of tbe Court. 
Tbe Appellate Court must itself deoide whe¬ 
ther the order should be sustained, that is 
whether the reasons required to be stated 
are good reasons founded on tbe facts of 
the oase. There are certain well known prin- 
oiples on whioh a suooessful party may be 
deprived of his general right to oosts* But 
where the Court purports to aot on these 
principles, it is open to the Appellate Court 
to enquire whether on the faots these prin¬ 
ciples have been rightly applied. Thus tbe 
main grounds on whioh the costs have been 
disallowed are frivolous and vexatious 
and needless actions, miseonduct, malice, 
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falsity, nnsorupulousness, omissior, neglbot 
or anj thing whioh iocreases the 
litigalion and the costs and whioh plaoee upon 
the defendant a harden whioh he ought not 
to bear. Avoiding any attempts to be ex¬ 
haustive, the rale has been stated in the 
following general terms ‘ we oan get no nearer 
to a perfect test than the enquiry whether it 
would be more fair as between the parties 
that some exception should be made in the 
special instance to the iule that costs should 
follow upon suooess” [per Bower, L. J., in 
Forster v. Farquhar (6)]. 

In my opinion none of the grounds specially 
stated exist here and referring to the general 
rale I have a ole^r opinion that it would 
not be more fair that the plaintiff in this 
case should be deprived of apy of his ocsts. 

I may observe in the first place that no 
improper motive is oharged against the 
plaint ft’s next friend, in the sense that the 
suit eeeks any personal benefit for him. At 
one time I thought that the suggestion was 
made in the argument by the learned Ad- 
vcoate-Geueral, and I said I thought that 
the suggestion was not a fair one on the 
facts and the orofs-examination of Mr. Hull. 

I withdrew this observation as I had either 
misheard or misunderstood what learned 
Counsel had said. Nor oan there be said to 
be malioe, because the plaintiff’s father rightly 
or wrongly thought that four attacks by the 
defendant’s dog on his child, the last 
taking place after a broken undertaking to 
remove the dog, oalled for exemplary damages, 
All that is charged is that Mr. Hull too 
hastily commenced the suit for an excessively 
large amount of compensation snob large 
amount being olaimed with a view to punish 
the defendant. There is nothing morally 
wroDg in seeking damages on an increased 
eoale, oalled variously punitive, vindictive or 
exemplary damages. The Court grants such 
damages in suitable oases and there is no wrong 
in asking for them. The only question is one 
of faoS vis , whether litigation was necessary 
at all, whether if eo, a oase for exemplary 
damages has been made out, and if not, 
whether the costs have been unnecessarily 
increased for the defendant by reason of the 
plaintiff’s olaim. Litigation was necessary in 
this oase, because there was never at any 

(6) (1803) 1 Q. B. 564; 62 L. J. Q. B. 296; 4 B. 
. 946} 68 L. Ti 308, 41 W. B. 425. 


time either before or after suit any offer 
to pay any sum as compensation for injury 
and suffering over and above out of pocket 
expenses, and on the commencement of 
litigation R 9 . 900 was paid in without 
admission of liability for any sum whatever, 
and then only in respect (as the defendant 
himself states) of out of pocket expehses. 
Nextly as regards the amount of the olaim, 
the praotioe (in this unlike that of the 
English Courts) requires that a plaintiff should 
state the amount be claims for damages 
and is not given aoy more than he has 
olaimed. This naturally leads parties to 
put their olaim at its highest. In the present 
oase doubtless Mr. Hull was (as the defend¬ 
ant admits he would himself have been) 
angry that his child bad been attacked four 
times by the plaintiff’s dog, and that after 
an undertaking by the plaintiff that he 
would send the deg away. He and his 
advisers may, therefore, reasonably have con¬ 
sidered that this was a oase for exemplary 
damages, and in faot they so wrote. The 
plaintiff bai been given damages but 
not on Ihi3 soale. The real question then 
is whether because the plaintiff olaimed 
a large amount and has got a small one, 
he should be deprived of any oostg, I may 
here obseive that if the plaintiff olaimed 
too muoh for compensation, for injury and 
suffering, the defendant offered nothing on 
that aooount. In my opinion the mere 
faot that in a oase of this kind a plaintiff 
(against whom nothing else is shown) 
may olaim more than he actually receives 
is not a ground for depriving him of ooste, 
unlefs it is shown that the costs of the 
aotion have been increased by his claim. 
Nor has this Coart, so far as I am aware, 
proceeded as a matter of general praotioe 
on any other footing. Possibly this may 
be due to the oiroumstanoe that the Code 
requires the plaintiff to state the amount 
olaimed as damages. A striking instance of 
this is the " Englishman case (1) ” to whioh 
1 have referred, where though the olaim 
was for R?, 1,00,COO, the amount given 
was Ra. 1,500 only with costs. In the pre¬ 
sent oase it is not shown that the suit 
was unnecessary or that the costa had been 
increased in any degree by the faot that 
more w*9 olaimed tbau granted. As the 
defendant denied that anything was due 
for the eompeDsation stated, evidence 
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was cffared, whioh had to be of the sam9 
character whether ten thousand or one 
thousand rnpee9 was claimed. 

In my opiuioo the grounds stated by 
the learned Judge are not, having regard 
to the facts of the oase, good cause for 
the ezoeptional order he has made. They 
are ‘‘the plaintiff’s father’s attitude as shown 
by the correspondence,” that if he had been 
reasonable, the oase could have been settled 
and lastly the excessive amount olaimed. 
When examined, these grounds reduce 
themselves to this, that if the plaintiff’s 
claim had not been so inflated, it would not 
have been necessary to 6ue at all. The ques¬ 
tion is, is that fact made out. It is 
possible to speculate bo*, going by the 
acts, it is dear that the defendant never 
at any time offered to pay anything for 
compensation for injury and suffering, He 
says he “poob, poohed” the whole thing 
absolutely, “it was a very paltry thing” and 
so forth. It is not possible for me to say 
that with snob an attitude on the part of 
the defendant the matter could have been 
settled, seeing that even when the oase was 
in Court nothing was offered in respect of 
the matter for whioh a decree has been 
given. However, it is not neoessary to further 
pursue the matter, for in my opinion the 
award of damages should be increased. 

The learned Judge has next totally deprived 
the successful plaintiff of the 2nd day’s oo9ts 
on the ground that jibe case could certainly 
have been settled the preceding day. There 
is nothing in the record whioh supports this. 
On the contrary all the evidenoe goes to 6how 
that up to the last the defendant was 
nnwilliog to pay any compensation over and 
above the out of pocket expenses. 

It is stated in the ground of appeal, and 
not denied, that at the conclusion of the 
opening of the case for the plaintiff the 
learned Judge remarked that he supposed 
that if the plaintiff would not take his out 
of pocket expente* only, there was no chance of 
settlement to whioh view the defendant's 
Conneel expressed his assent and that it was 
only in reply that Counsel for the* defendant 
argued that no sum whatever should be 
paid but, if any, Bs. 100 was ample. As a 
fact these contentions were overruled and 
Bs. 300 were given by the Court. .It is thus 
.clear that the action was necessary as regards 
ibis compensation and that the learned Judge 


iiflaff 

must be in error when be says that the oase 
could have been settled on the first day,’ 
whioh is his reason for totally depriving the 
plaintiff of the 2nd day’s oosts. 

As regard the amount of damages it is, of 
course, difficult to make an accurate assessment 
in such matters. One oan only deal with ap¬ 
proximate figures. The learned Judge is of 
opinion that the plaintiff is entitled td-onlya 
small compensation, whioh be fixes at Bs. 300, 
In my opinion the plaintiff is entitled to' 
something more substantial. If as the learn¬ 
ed Judge holds and I agree Bs. 300 is a small- 
sum, then B3. 900 roughly represents in 
figures the view I take of the ease as -regards 5 
suffering and injury, accepting Dr. 
Cameron’s evidenoe as to the permanency of 
injury. 

In my opinion also there are no sufficient 
grounds for depriving the plaintiff of any 
of bis oosts, as the action was necessary and 
no unnecessary increase of oosts has been 
shown by reason of the fact that the plaint•, 
iff olaimed more than Greaves, J., has given 
him or whioh I would award .him. As- 
matters now stand, the plaintiff, whose claim 
is admitted to be bona fide though excessive; 
is actually out of pocket in seeking oompen* 
sation for injury to and suffering of his child 
against the defendant who has all along con-v 
tended that the plaintiff is not entitled to 
anything on this account. If on this head 
the plaintiff has olaimed too mnoh, the defend* 
ant has, on the other hand, offered and con¬ 
tended that the plaintiff is entitled to nothing t 

1 would, therefore, decree the appeal with 
oosls and setting aside the judgment and 
decree of Greaves, J., decree the suit for 
the total sum of Bs. 1,800, with full costa. . 

[The Judges composing the Benoh having 
differed in opinion, and a question having 
arisen whether in an appeal under clause J5 
of the Letters Patent, such as this, olausq 
36 of the Latters Patent or section 98* of the 
Code of Civil Procedure applies the follow* 
ing judgments were delivered:—] , 

Sanderson, C. J.—For the purpose of to¬ 
day it is immaterial whether olause 36 of 
the Letters Patent cr section 93 xf the 
Code of Civil Procedure applies. If elapse 
36 of the letters Patent applies, then the 
Chief Justice’s judgment prevails. On the 
other hand, if seotion 98 of the Code applies, 
my learped'.brother apd I are in agreement 

to this extent, namely, that the words in the 
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decree, ‘ other than the coats of this day’s 
hearing,” should be deleted. 

Consequently the result is that the decree 
of the Court below is confirmed, subject to 
the variation that the words in the decree 
"other than oosts of this day’s hearing” are 

deleted. 

Ab regards the costs of the appeal, seotion 
98 of the Code does not apply and the judg¬ 
ment of the Chief Justioe prevails. There¬ 
fore eaoh party will pay his or their own 

eosts in the appeal. 

, There will be no oosts for to-day. 

Decree confirmel. 


cent, per mensem, t. e., Rs. 100 a month 
for Rs. 5,000; and it is calculated in 
advanoe for thirty four months. The total 
amount of Rs. 8,400 is then re payable 
in thirty three instalments of Rs. 2i0 and 
one 34th instalment of Rp. 150. Thus 
the principal is re-paid in thirty-three 
instalments of Rs. 150 and one instalment 
of Rs. 50 and the interest is re paid in thirty- 
four instalments of Rs. 100. 

The first three instalments have been re¬ 
covered by a suit in the Court of Small Causes. 
The present suit is for six instalments from 
January to June 1919. 

The defendant does not appear but though 
the suit is ex parte, the Court has, under 
leotion 3 (1) of the Usurious Loan9 Act, 1918, 
jurisdiction to consider the merits of the 
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July 22, 1919. 

T retent: —Mr. Justice Pratt. 
KER1NG RUPCHAND & CO.— 

Plainiipfs 


versus 

A. S. B. BAYLEY— Dependant. 

Usurious Loans Act (Xof 1918;, «. 3 (1 —Suit on 
\ond — Court, jurisdiction of, to consider merits of 
transaction— Interest, progressive increase oj , whether 

unfair. 

In a suit to recover on a bond in which the 
defendant doeB not appear, the Court has jurisdiction, 
under section 3 U> of the Usurious Loans^ Act, to 
consider the meiits of the transaction. |_P- 433, col. &■ J 

Where in such a suit the Court finds that the 
provision as to payment of interest is substantially 
unfair, the case is a fit one in which the transaction 
between the parties may be re-opened * 
iriven in respect of excessive interest, [p. 434, col. l.J 
g Where interest on the whole sum borrowed 
continues at the rate fixed, though theprinc.pal.a 
being progressively discharged by instalments, the 
provision as to interest is altogether unconscionable 
and unfair and will not be enforced, [p. 433, col. 2 J 
Mr. D. A. Qhatvalla, for the Plaintiffs. 
JUDGMENT.—In this suit, the plaintiff, 
a Poona money lender, seeks to recover 
on a bond executed by the defendant on the 
7 th of September 1918. The oonsidertion of 
‘ the bond is a cash advance of Rs. 5,000, 
' and the obligor agrees to re-pay Kb. 
i, e„ Rs. .5,000 principal and Rs. 3 ,aOJ 
liha interest is assessed at 2 per 


transaction. 

The bond professes to charge interest at 
2 per cent, per mensem, but the scheme of 
the bond is that the interest on the whole 
sum of Rs. 5,000 should continue to be 
paid at this rate though the principal is 
beiDg progressively discharged by instalments. 
The obligor of the bond, therefore, continues 
to pay interest on money whioh he has 
aotnally re paid. This provision seems to me 
altogether unoonsoionable and unfair. More¬ 
over, the effeot of it is that though at the 
eod of the first month the interest paid, 
is at tie rate of 2 per cent, per mensem 
yet this rate progressively increases until 
at the end of the 33rd month Rs. 100 interest 
is paid for a balanoe of Rs. 200 or at the 
end of the 34tb month Ra. 100 interest 
is paid for a balance of Rs 50, The rates 
of interest at the end of the 3 ird and 31th 
months work out to the preposterous rates 
of 50 per cent, per mensem and Rs. 200 per 
oent. per mensem. 

Under the Act, the Court may re-open 
the transaction and relieve tbe debtor of 
all liability in respect of exoessive interest 
if two conditions are fulfilled. These are 
that the Court haB reason to believe (a) 
that the interest is exoessive, and (6) that 
the transaction was as between the parties 
thereto substantially unfair. 

On the first point, there car, of course, 
ba no doubt. As to the second, it may 
be said that the defendant is a member 
of the Indian Finance Department and that 
he must have understood the terms of the 
bond and that bis agreement is evidenoe that 
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the Iran? action was rot unfair. Bot the 
Explanation to feotion 3 enaots that interest 
may of itself be sufficient evidence that 
a transaction was substantially unfair. 
The Legislature has adopted the view of 
Lord Loreburn in Samuel v. Newbold (1) 
that excess of interest may in itself rebut 
any presumption of reasonableness arising 
from the agreement of the party. More¬ 
over, I have already fourd that the trans¬ 
action whioh involves payment of interest 
on money, whioh in fact has been re-paid, 
is substantially unfair. J, therefore think 
this is a fit oaee for re opening the trans¬ 
action between the parties and giving 
relief in respect of excessive interest, 

I do not and cannot disturb the transac¬ 
tion so far as it has been oonoluded by 
the deoree of the Small Cannes Court in 
regard to the first three instalments As 
regards the six instalments in suit there is 
no occasion to disturb the provision for re¬ 
payment of the principal by instalments of 
B>9.150 per mensem. 

The loan wss made on personal feourity 
and I may take it that the rate of 2 
per cent, per mensem was reasonable in 
view of the risk incurred. But the pro¬ 
gressive inorease of this rate and the 
provision whioh makes money chargeable 
with interest after it has been re paid, is 
both exoeesive and substantially unfair.' I 
therefore, disallow interest on soma actually 

re-paid. This will not make much difference in 

the present suit, but will make a ocneider- 
able redootion when the aooount comes to be 
taken of the future instalments. If the 
aooount were taken in this way, the interest 
chargeable on the six instalments in suit 

would not be Rs. 100 per mensem but would 
be reduced as follows:— d 


Instalment^ Principal unpaid. Interact 


January 4,660 

February 4,-JOO 

March 4,260 

April 4,100 

May 3,960 

June 8,800 


at 2 per c. p 
91 
88 
86 
82 
79 
76 


m. 


501 instead of 6C0 


But 

paid 


as no instalment ot prin.ipal has been 
the plaintiff is entitled to 2 per 


82 °- 46,i 76 L J - ct - ** «* l 
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cent, per mersem on Rs. 4,550 due in 

January. • 

Deoree, therefoie, for the plaintiff for 
Rs. 900, interest at 2 per cent, per mensem 
on Rs. 4,550 from the 10th of January 
1919 till judgment. Costs and interest on 
judgment at 6 per cent. _> 

Decree accordingly. 


PATNA HIGH COURT. > 

Appeals from Appellate Decrees Nos. 1215 
to 1217 and 1227 of 1918. 

August 9, 1920. 

Fresent: —Mr. Justioe Coutts and 
Mr. Justioe Sultan Ahmed. 

Thakur JAGDESHAR DAYAL SINGH— 
Plaintiff—Appellant 
versus 

BHAGDI MAHTON and others— 
Defendants—Respondents. 

Chota Nagpur Tenancy Act [VI B. C. oj 1 908' j- s. 
87— Decision by Revenue Officer—Appeal to Judicial 
Commissioner—Second appeal, whether lies. 

No second appeal lies to the High Court from the 
decision of the Judicial Commissioner passed on appeal 
against the deoision of a Revenue Officer under 
section 87 of the Chota Nagpor Tenancy Aofc. 
[p. 436, col. 2.] 

Appeals against the deoision of the Judicial 
Commissioner, Chota Nagpur, dated the 2$rd 
May 1918, affirming a deoision of the Settle¬ 
ment Officer, Chota Nagpur, dated the 24th 
April ls-17. 

Messrs. Kulwant Sahay and Shambhu 
Saran , for the Appellant. 

Mr. B. 0. Mitter , for the Respondents. 1 

JUDGMENT, 

Sultan Ahmed J.—These appeals arise 
out of four suits, whioh were instituted under 
eeotion 8 7 of the Chota Nagpur Tenanoy 
Act asking that the fair rents settled under 
Beotion 85 should be set aside and that 
the state of affairs whioh prevailed np to 
the fair rent settlement should be restored. 
It appears that the fair rents were settled 
by an Assistant Settlement Officer under 
section 85 before the . final publication 
of the Reoord of Rights in January 1916. 
Against his orders appeals were preferred 
by the appellants, hut it was held in 1915 
that no appeal lay and the appeals were con¬ 
sequently dismissed. 

After the appeals were dismissed and 
apprently before the final publication, the 
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appellants filed applio&tions under section 
89 to the Settlement Officer. The Settle¬ 
ment Offioer took up the matter and oon- 
sidered the question afresh. He eventually 
upheld the deoision of the Assistant Settlement 
Offioer who had fixed the fair rents under 
Beotion 85. 

Against the deoision of the Settlement 
Officer the plaintiffs appealed to the Com¬ 
missioner, who deoided in August 1916 that 
the appeals were inoompetent beoause the 
Settlement Offioer had not revised the order 
made by the Assistant Settlement Offioer 
under seotion 85. On the 14th August 
1916 the suits out of whioh these appeals 
arise were instituted before the Settlement 
Offioer under seotion 87, The Settlement 
Offioer held that the suits were barred by 
the provisions of pection 258 of the Aot. 
Appeals were preferred to the Judicial 
Commissioner of Chota Nagpur, who held 
that all the suits were barred by limitation. 
Against this deoision of the Judicial Commis- 
sioner these appeals have been filed. 

A preliminary objection hes been raised 
that no seoond appeal lies. Under section 87 
* olause 2: “An appeal shall lie in the pres¬ 
cribed manner and to the prescribed 
offioer from decisions passed under sub. 
seotion 1.” Under the rules framed by 
the Lieutenant Governor in exercise of the 
power oonferred by olause 8 of seotion 
264 of the Aot, appeals from decisions of 
Revenue Offioers under seotion 87 (1) lie 
to the Judicial Commissioner. There is, 
however, no provision in the rules that 
any seoond appeal will lie to this Court, 
The only seotion in the Chota Nagpur 
Tenancy Aot where provision has been 
made for a seoond appeal to this Court is 
seotion 224, olause 2, whioh runs as follows:— 
“A seoond appeal shall lie to the High 
Court under Chapter XLII of the Code of 
Civil Procedure from any appellate decree 
passed by the Judicial Commissioner under 
this Chapter or from any order passed by 
him on appeal under seotion 215, sub 
aeotion 3.” This provision is to be found 
in Chapter XVI so that a seoond appeal 
shall lie from any appellate decree under 
Chapter XVI. Section 87 of the Chota 
Nagpur Tenancy Aot does not fall within 
this Chapter and, therefore, there is no 
provision in the Aot whioh provides for 
a second appeal in a ease instituted under 


seotion 87. It is, however, oontended that 
under seotion 100 of the Code of Civil 
Procedure a seoond appeal lies to this Court. 
Seotion ICO provides for an appeal from an 
appellate deoree passed by any Court 
subordinate to "the High Court, and the 
Judical Commissioner’s Court being undoubt¬ 
edly subordinate to the High Court, it is 
submitted that a seoond appeal lies from a 
deoree of the Judioial Commissioner. It 
will, however, be notioed that seotion 87 
dearly refers to a “deoision” and not to 
a “deoree,” and the first appeal whioh has 
been provided for under clause 2 of 
seotion 87 is from the deoision passed 
under sub section 1. There is no provision 
for the preparation of any deoree under 
that section. It is, however, urged that 
the word “decision” in seotion 87, olause 
2 , is synonymous with the term deoree” as 
defined in seotion 2 of the Code of Civil 
Procedure. Like the Bengal Tenanoy Aot 
the words “decision” and “decree” have 
been used differently in different aeotions 
in the Chota Nagpur Tenancy Act, and I 
am not prepared to accent the argument 
that “decision” meanB “deoree.” I may 
point out that even under section 107 of 
the Bengal Tenanoy Act the Legislature 
has deliberately enaoted that deoision “shall 
be deemed” to be a deoree and not that 
“it is a deiree.” There is no corres¬ 
ponding provision • in the Chota Nagpur 
Tenanoy Aot where “deoision” has even 
been deemed to be a deoree. Seotion 100 
of the Code of Civil Prooedure whioh 
provides for an appeal from an appellate 
“deoree”, ip, therefore, inapplicable to a 
"deoision” passed on appeal by the Judioial 
Commissioner under seotioa 87. It may 
also be foroibly argued that by olear im- 
plioation a seoond appeal in a suit under 
s^oti -n 87 is barred under seotion 224 
of the Chota Nagpur Tenanoy Aot. The 
view that I have taken is olearly sup¬ 
ported by the deoision in the case of 
Raghubir 8ahi v. Protap Udoy Nath 8ahi 
Deo (l), where it was held that no seoond 
appeal lies to the High Court from the 
deoision of a Judioial Commissioner passed 
on appeal against the deoision of a Revenue 
Offioer under seotion 87 of the Chota Nag- 

(1) 13 lad. Cm. 193; 39 0. 2 Alj 16 0. W. N. 294; IQ 
0. L. J. 145. 
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pur Tenancy Act. A different view, however, 
seems to have been taken in this Comt 
in the oase of Lai Man Naik v. Kanhaya 
Lall I ar.dty (2). This decision was 
of a single Judge and his attention 
does not appear to have been drawn to 
the decision of the Divisional Benoh of the 
Calcutta High Cour*, above referred to. 
We arr, therefore, clearly of opinion that no 
second appeal lies and the preliminary 
objection must prevail. 

Having, however, heard the cafe on all 
the points, I now proceed to consider the 
question of limitation. Under section 87 
a suit must be instituted within three 
morths from the date of final publication. 
It is admitted in this case that there was 
seven months’ ii terval between the final 
publication and the institution of the suits. 
The plaintiff, however, brings to his aid 
section 14 c.f the Limitation Aot, which 
has been expressly made applicable by 
seotion 230 of the Chota Nagpur Tenancy 
Aot. He olaims that under this section 
he could deduct as a matter of right the 
time spent in conducting the case under 
section £9 befere tbe Settlement Officer 
and tbe appeal from the Settlement Offi¬ 
cer’s decision thereunder before tbe Com¬ 
missioner. Under section 14 of the Limitation 
Aot, it is only when a civil proceeding is 
prosecuted in a Court whioh bas no juris¬ 
diction to entertain it, that the time spent 
in prosecuting it may be deducted when 
calculating the period of limitation of a 
suit subsequently imt'tuted. True it is 
that the Commissioner could not entertain 
any appeal, but it is not contended that 
the Settlement Offioer bed no jurisdiction 
to entertain the application under seotion 
8°, and as the period of limitation had 
admittedly expired before the appeal to 
the Commissioner was lodged, seotion 14 
of the Limitation Aot cleaily has no ap¬ 
plication; and once section 14 of the 
Limitation Aot is held to be inapplicable 
tbe suits must be held to be barred. 

Tbe result is that these appeals must 
be dismissed with oosts. 

Ccuitp, J.—I agree. 

Af reals dismissed. 

(2) 40 Ind.Cas.89I. 


NAGPUR JUDICIAL COMMISSIONER’S* 

COURT. 

Appeal f^om Appellate Decree No. 154-B 

of 1917. 

March 29, 1919. 

Pretent :—Mr. Mittre, A. J. 0. ’ 

MADHODAS—Plaintiff—Appiilant • 

versus 

GIRDHARILAL —Defendant— * 

Respondent. 

Civil Procedure Code (Act V of 1908^, O.XVII, r. 1 
— Process-fees, non-payment of, within time—Failure of 
witness served in sufficient time to appear — Adjourn¬ 
ment, power of Court to grant. 

Where process-fees for the summoning of witnesses 
is paid after expiry of the time fixed by the Court 
for this purpose, but summonses are, notwithstanding, 
served on them in sufficient time to enable them to 
attend, and they fail to attend, the Court ought td 
grant an adjournment to enforce their attendances;, 
[p. 437, col. 2.] 

Appeal against the deoree of the 1st 
Additional Distriot Judge, Akola, dated 
the 17th January 1917, confirming tbe deoree 
of tbe Subordinate Judge, Basim, dated th? 
26th July 1916. 

Mr. if. V. Joshi, for the Appellants. , 

Mr. G. B. Pradhan, for the Respondents. 

JUDGMENT.—It appears to me that 
the Courts below have decided the oas6 
upon a misreading of tbe judgment of Bose, 
Additional Judioial Commissioner, in Woti v*. 
Kanhya (1), - ' 

On tbe 23rd June 1916 the Court ordered 
prccees-fee to be paid in three days. It 
was paid on the 1st July. 1 hree witnesses 
were duly served, one on the 11th July 
and the other two on the 15th. They wer£ 
to attend the Court at Basim on tbe 26th 
July. They did not appear and the Court 
refused to grant an adjournment. 

Under Order XLVI’fJ, rule 1 (2), tbe Court* 
fee obargeable for service of summons shall 
be paid within tbe time to be fixed beforh 
tbe proocss is issued. For non-oompliancd 
with the Court’s order, the plaintiff-appel¬ 
lant lost his right to have an adjournment 1 . 
This is all that was decided in J foti v. 
Kanhya (l). But the further question herd 
arises whether tbe witnesses were served id 
* sufficient time” to allow them a reasonable 
time for preparation and for- travelling td 
the place - at whioh their attendance Is 
required (Order X^I, rule 9). If this id 

i 


(J) 4 Ind. Cas. 1 07i BV. L. R. 18J. 
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Answered in the affirmative, their non- 
attendance is not due to the delay in the 
payment of the process fee. Whilst the 
litigant has no right to an adjournment 
in such a ease, the Court has under Order 
XVII rule 1, the power to adjourn the 
hearing for sufficient cause. The exercise 
of this discretionary power is liable to oorrec 
tion by an Appellate Court in a proper case. 

In Kaji Ahmad v. Kan Mahamai (2) West 

J., says: — , . , , . 

“If there has been delay and want of 

diligenoe through which witnesses not having 
been served in good time are not presen , 
the Court will properly refuse to adjourn 
the hearing for their attendance, even 
though they have been summoned. 

. In Ucti v. Kanhvi U) witnesses were 
not eerved throngb the plemtiB s negli¬ 
gence and the question did not arise as to 
what should be done when they are served 
in sufficient time. The law does not con- 
template the punishment of a party for 
delay in paying the prooese fee, if ■> >« 
fcii good fortune to have tho witnesses 
served in snfficient time notwithetandiog euoh 
delay, and, in my judgment, the Court s 
discretion will not be r.ghtly exercised if 
in enoh a case the attendant of the 
witnesses ie not enforced or an adjournment 
granted for the purpose. Tha judgments 
of the Courts below seem to indicate that 
they thought that they are precluded by the 
ruling of this Court from granting an ad¬ 
journment merely because there waj. delay 
in paying the prooeac-fee. It will ba now 
for the lower Qourt to decide whether 
any of the witnesses were served in suffi- 
eient time within the meaning of O.^ier 
aVI rule 9. The distance from the plica 
of residence to the Court, -the time of the 
year the mode of conveyance available, 
the occupation of the witnesses, these are 
aome of the factors to be taken in to ac 

*°The decree of the lower Appellate Court 
is reversed and the appeal .rinded to 
that Court for a fresh decision on the 
point indicated above. Costs of this sesond 
appeal w»H follow the event. 

Decree reverted. 

(2) 9 1*. 808j 5 Ip4. Pec. (n. s.) 205. 
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CiaouiT Court, Cottack. 

Apps&ls from Original Decrees Nos. 10 

and 12 of 1918. 

January 16, 1920. 

Present:— Mr. Justice Jwala Prasad 
and Mr. Justice Adami. 

In F. A. No. 10 or 1918 
Sm. LAKHIAMA JIU—Appellant 
In F. A. No. 12 of 1918 
SUDERSAN MATA and other*— 

Appellants 

versus 

LOKENATH DAS and others — 

RESPONDENTS IN B3TH. 

• Civil Procedure Code (Act V of 1908J, 0. XX, r. 
2-Judgment, written by officer who heard evidence, 
pronounced by succensor-Prejudice-Objection to 

procedure, absence of—Judgment, whether legal. 

• 

The mere fact that a judgment written by au 
officer who heard and recorded the evidence is pro- 
nnuncetl -by his successor would not render the 
judgment illegal, unless the parties affected are 
prejudiced and objection to the procedure is 
taken promptly at the earlieat poas.ble opportunity, 
[p. 440, col. 2; p.Ul; col. 1.] 

Appeals from the deoision of the District 
Judge, Cattaok, dated the 11th July 1918, 
in Original Suit No. 6 of 1917. 

FACTS appear from the judgment. 

Mr P. N. Chatterjee, (with him Messrs. 8. 
A. OhM«rjee. und S. A. /M. for the Appel- 

lants —Io this oase Mr. Williams, District 
Judge of Cuttack, tried the ease and heard the 
arguments on the 5th of June. He then 
oeased to be the District Judge. On the 
llth of July the judgment was written 
by Mr. Williams and signed by him as 
H. W. Williams, without any designation. 
The judgment was not written by the 
District Judge of Cattaok, nor signed by 
him Order XX, rule 3, says that a judgment 
shall be dated and signed by the Jadge 
in open Court, but iu this case there ie 
no compliance with the provision. 

The testator was seriously ill and was semi- 
unoonsoions when the Will is alleged to 
have been executed A heavy onus lies 
on the applicant, and he has failed to 
discharge it. 

The Hon’ble Mr. M S. Das (with him Mr. 
B K Das), for the Respondents —Order XX, 
rule 1 lays down the procedure where the 

And nranounoed 1 — 
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th© 8am© Judge. Hole 2 lays down that 
it may be pronounced by the Buoceesor, 
but rale 3 laya down the prooednre to be 
followed in pronouncing the judgment under 
rule I, 

The question had been settled as early 
as 1872 in Musammat Parbutty v. Mutammat 
Biggin (1), whiob was on all fours with 
the present ease, and the prinoiple was 
followed in the later decisions of Sundur 
Kaur v. Oahandreshwar Prasad Narain Singh 
(2) and 8atyendra Nath Ray Ghaudhuri v. 
Kastura Kumari Qhatwalin (3). 

It might be at most an irregularity, as 
has been held in Fort Gloster Jute 
Manufacturing Go. v. Ohandra Kumar Das 
(4), the latest deoision on the point, and 
cannot be taken into account unless the 
parties are seriously prejudiced and only 
when objeations to the procedure are taken 
at the earliest opportunity after notiae. 

JUDGMENT.—These two appeals arise 
out of a judgment of the District Judge 
of Outtaok, dated the 11th July 1918, 
whereby he granted Letters of Ad mini* - 
tration with a oopy of the Will annexed to 
the petitioner, Lokenath Das, in respeot of 
the properties left by the late Ram Pra- 
panna Das. Appeal No. 10 is on bahalf 
of Lakhiama Jiu, and Appeal No. 12 is 
on behalf of Sudersan Mata and her two 
minor sons, Narsingh Das and Krishna 
Das,. who were caveators before the Judce 
The Will, which is the subject-matter of 
this appeal, purports to have been executed 
by Ram Praps nna Das on the 4th November 
1917.- He died on the 6th November 1917, 
Upon his death, the Sub*Inspeotor of 
Police took possession of the property 
as it appeared to him that there were 
disputes regarding the suooession to his pro. 
perties. The claims preferred by Laki* 
ama Jiu and Sudersan Mata were registered 
as Miscellaneous Intestate Claim Cases 
Nos. 137 of 1917 and of 1918 respectively. 
The Letters cf Administration case was 
numbered 6. These oases were disposed of 
by tbe Bame judgment. 

The Will purports to be in favour of the 
respondents Lokenath Das and 0 De Narsingh 

(1) 17 W. R. 476. 

(2) 34 0. 293; 11 C. W. N. 601. 

' 766j 12 °* W - N ‘ 682 ; 7 C. b. J. 666; 4 

M. li* 

W 51 lad. Cae. 406; 29 0. L. J. 48S; 46 0. 979. 
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Das, minor son of the appellant Sndersan 
Mata. Tbe main ground upon which this 
appeal is contested by the appellants is 
that the Will in question was not exeouted 
by the deceased Ram Prapanna Das, and 
that he was not in a sound disposing state of 

mind at the time when the Will is said to have 
been exeouted, , , 

The ease of Lakhiama Jiu further was 
that the deceased died intestate and the 
properties left by him would devolve upon 
the Malik of the Muth of Narsingh Kaohari 
in Puri of which the deceased was a 
Chela, and Lakhiama Jiu is the present holder 
of that Muth. T.he ease of Sudersan Mata, 
who, acts also on behalf of her minor 
sons Narsingh and Krishna Dae, was that 
she was the lawfully married wife of the 
deceased and that the minor sons were 
lawfully begotten by the deceased and the 
propertias of Ram Prapanna Das, there¬ 
fore, devolved upon Sudersan Mata and her 
minor sons. 

It would thus appear that there were 
three distinct claimants to the properties 
of tbe deoeased: the respondent Lokenath 
Das on the strength of the Will in 
question, Sndersan Mata with her minor 
sons aDd Lakhiama Jiu, who elaimed to 
succeed to the exclusion of eaeh other on 
the ground that he, Ram Prapanna Das, 
died intestate. 

The deoeased was ill for a few days 
before his death; according^ to Sudersan 
Mata ten or twelve days; according to Loke¬ 
nath Das seven or eight days; Lakhiama Jiu 
does not give any definite idea upon this point. 
He was suffering from fever and cold 
and rheumatism and was a fairly aged 
man. His condition became worse on the. 3rd 
November, when,acoording to the evidence of 
Lokenath Das, he was not able to come out of 
hia room* Lakhiama Jin does not appear to 
have attended tbe deoeased during his illness 
and contented herself . with sending some 
of her attendants to. look after him. 
Sudersan Mata appears to have been in 
attendance throughout. On the 3rd Novem¬ 
ber, her ease is tbe deceased expressed a 
desire to execute a Will in her favour 
and in favour of the two minor sons, and 
for that purpose she gave a sovereign to 
Lckenath i as to purobase stamp „ and 

prepay the Will, but that the Will could 
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not be signed or properly executed as the 
deoeaeed became unconscious on the evening 
o! the 3rd. She however, says that 
aooording to her wishes and in consulta¬ 
tion with Lokenath Das and others the 
Sub-Registrar of Pari was called to have 
the Will registered, but that when the 
Sub-Registrar came he found the deceased 
in a semi-unconscious state and hence e 
was unable to obtain from him any state- 
ment regarding the Will in question. 
Sudersan Mata believed, aooording to Her, 
that a Will was executed by the deceased 
in her favour and in fiavour of her sons, 
and she actually demanded the Will after 
the death of the deceased from Lokenath Das 
and was told that the Will was deposited 
with the Sub-Registrar and subsequently 
came to know that it was not so deposited. 
The oaee of the respondent w that; the 
deceased was indebted to one Michhu Mi*ra, 
witness No. 3 on behalf of the petitioner, 
and that the deceased was mxxoub to p y 

Off the debt, naturally because he felt that 

hie end waB coming near and for , 
purpose he wanted to have ft Kobala 
executed in favour of Lokenath D is. Not 
only a stamp for the Kobala was P 
chased, but as a matter of fact a Kobala 
executed and the thumb impression of the 
deceased was taken thereon This Kobala 
Js Exhibit 6, and bears date the drd 
November 1*17. It being late in te 
evening on Saturday the 3 rd November, the 
Kcb.lft eonld not be Panted for 

registration on that date. On Sunday 
morniDg sometime about 9 a. M. / )tfe ° . 
Dae and Miohhn Miera went to the Sab- 
Registrar’s residence and a-ked hi 
visit the deceased and to register 

document. The Sub Registrar refused to 

do so as it was Sunday and m^mcd 
them that if it were a Will he could do 
bo. Lokenath and Michhu Misra returned 
to the deceased and told him what e 
Sub-Registrar had told them. Thereupo 
• the deceased expressed his desire to •«« 
a Will A Will was accordingly written 
out and executed. Thumb impression was 
affixed upon it between 9 and 10 a “. 
These persons went back to the 
Registrar at 3-30 r. m. Tbe Sub Rsg.st ar 
same at 4-20 r. *- and found the 
deceased in a semi unconscious state as 

Already stated. 


The question is whether, in these circum¬ 
stances of the case, the evidence on behalf 
of the respondent is such as can be 
accepted to prove that the deceased was 
in a sound disposing state of mind and 
that he actually did execute the Will. 
The Will in question was attested by 
Michhu Misra and Kashinath Misra; 
Jagabandhu Chhotra is the scribe. The 
evidence of Michhu Misra appears to be 
oonvinoing. He is a Municipal Commissioner, 
holds a Zsmindari, the sidar jama of which 
i R Rc 1,500. and he pays income-tax of 
r 9 900. He dearly states that the Will 

was written under the instructions of the 
deceased, it was read to and understood 
by him; he then touched the pen and 
Jagabandhu read karamala santak tot ' him 
and Ram Prapanna Das placed his thumb 
? m nrflRdon on the Will. This man had 
been in consultation with the deceased at 
least from the 3rd when the Kobala was 
exeouted, he attended him on the morning 
nf the 4th, he went to the Sub-Registrar 
fed Same back and was also present when 
.L YV'ill was exeouted. There is absolutely 
no reason why the evidence of this witness 
should not be accepted. Nothing has been 

either ia the cross-examination or 
tie learned Vakil on beba.f 
of the appellant, why the evidence of this 
witness should not be accepted- Jagabandhu 
Phhotra the scribe of the document, is clear 
° b h statement that Bam Prapanna was 
In hie senses when the Will was read out to 
Kirn This is direct evidence of the mental 
condition of the testator and of his having 
executed the Will in question. 

The airoumstanoes in the case do not at 
all, in any way, shake the credit of these 
witnesses. The 6rst and the most important 
oircumstan.e is the intention of the testator 
to execute a Will. Sudersan Mata admits 
that this was his intention and also asserts 
that the Will which was executed was 
tnallv in her favour. The next oircum- 
“ n of importance is the anxiety of the 
deceased to pay off hie debt.. He actually 
executed a Kobala in favour of the re.pocd- 
ent on the 3rd November in order to pay 
off hi. debt, bnt it proved lnfraotnouB a. it 
aould not be executed on the 4th, that day 
* Qanday. This intention to pay off 
his debts has been given effect to by the 
Will and the respondent aotually paid off 
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tbe debts of the testator. The property 
that was intended to be sold to him by tbe 
Kobnla has been aiven to him by tbe Will. 

There is no dcobt that tbe deceased bad 
become hopeless cf bis life, as is admitted 
by tbe witceffee cn behalf of Lakbiama Jin 
and aleo from tbe statement made in tbe 
Will iteelf. No doubt, when tbe Sub-Regis* 
trar came on tbe evening of tbe 4th be 
found the deceased in an unconeoicus state 
of mind; this eirocmstacce is in favour 
of tbe appellants, but tbe effeot of it is 
only to cast a heavier crus upcn tbe re¬ 
spondent to prove that the deceased was in 
a fit condition of mind to execute the Will. 
That enup, <o my mind, has been amply 
discharged by tbe evidence entbereoord. 

I would, therefore, 8gree with tbe finding 
of tbe Conrt below, and bold that tbe Will 
was properly executed by (be deceased, and 
that be was in a sound disposing state cf mind. 

Oor attention has been drawn to tbe 
fact that tbe Will ignores tbe second son of 
Soderean Mata, Krishna Das, and that 
nothing has at all been given to him. 
From this it is argued that it is unlikely 
that tbe testator would have executed such 
a Will. It is impossible to know tbe 
reason why tbe testator did give all the 
properly to NarsiDgb and not to Krishna 
Das. Sudersan Mata claims to be tbe law. 
fully married wife of tbe deceased, but 
the learned Court below has held, and 
rightly, upon the evidenoe in tbe case tb at 
she was no better than a kept mistress. 
If tbe Will is properly proved to have 
been executed by tbe deoeased, it is no 
business of ours to enquire into the reasons 
for giving certain property to per-ons 
named in tbe Will, and not to the second 
eon of Sudersan Mata. This contention is 
overruled. 

The result is that tbe judgment of tbe Court 
below must be affirmed. 

The learred Vakil ba*», however, contend* 
ed that tbe judgment in this case is illegal 
inasmuch as Mr. Williamp, who beard the 
case and is said to have written out and 
signed tbe judgment, was not tbe Distriot 
Judge of Outtaok at tbe time when tbe judg. 
ment was premounoed. 

Tbe trial of tbe case was over on the 
5th June 1918, when the arguments on 
both sides were heard by Mr. Williams. Mr. 
Williams then ceased to be tbe District 
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Judge of Cnttaok, and Mr. A Hanson suc¬ 
ceeded him. On the 1 Ith July 1918, tbe 
judgment in question was written out by 
Mr Williams, and was reoeived by 
Mr. Allanson for favour of pronouncement,” 
On tbe 29th of July 1918 the judgment 
was after notice to the parties pronounced 
by Mr. Allanson. In accordance with the 
jodgmen 4 , Mr. Allanson ordered tbe suit 
to be decreed, and on tbe 3rd August tbe 
decree was signed and sealed by Mr. Allanson. 

Tbe contention cf tbe learned Vakil on 
bel alf cf the appellant has bean that 
Mr. Williams bad no jurisdiction to write tbe 
judgment and send it to Cuttack to be 
pronounced by the Distriot Judge of this 
Conrt. Relianoe is plaoed open Order XX, 
rule 3 of the Code of Civil Procedure, but 
that rule has obvi< usly no application 
inasmuch as it simply says that “ Tbe 
judgment shall be dated and signed by tbe 
Judge in open Court at the time of pronounc¬ 
ing it and when ODoe signed, shall net 
afterwards be alt9red or added to, save as 
provided by section 152 or on review.” That 
rule relates to tbe case when the judgment 
is fronounoed by tbe very Judge wbo wrote 
it, but does not cover the case where the 
judgment is written by odo officer and is 
pronounced by another. To meet this diffi- 
oulty, rule 2 of tbe same Order has provided 
that a Judge may prononnoe a judgment 
written but not pronounced by bis prede¬ 
cessor. • Here Mr. Allanson pronounced the 
judgment written by Mr. Williams, bis pre- 
deoeEsor, bat not pronounced by him. There 
was seme difference of opinion at onetime, but 
it was settled so long ago as io the year 1872 
by the decision in tbe case of Musammat 
Varbuity v. Musammat Biggin (D. To 
meet the difficulties created by the earlier 
authorities in V Madias High Court Rulings 
and Mahomed Akil v. Assadunniesa Bibee and 
Muttg Lall Sen Qytoal v. Derhkar Bug (5J, the 
above rule in tbe abeve Court was made dear. 
Tbe recent decisions of the Calcutta 
High Court also support the view wLioh 
I have taken : vide Satyendra Nath Bag 
Ohaudhuri v. Eastura Eumari Qhatwalin (3) 
and Fort Qloster Jute Manufacturing Co. v. 
Chandra Eumar Das (4). The latter decision 
lays down that, at most, it would only 
amount to an irregularity, . and that 

(5) 9W.R.1 at p. 01| B. L. B. Sup. Vol.774. 
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applying the prinoiple governing oases 
of irregularities, it is one that oannojli be 
taken- seriously into consideration, unless 
it prbjudi sea the parties affeoted thereby, 
and flin objection to the procedure is taken 
promptly at the earliest possible opportunity. 
In the present case, the evidenoe was 
heard by Mr. Williams, and be was, there¬ 
fore, the best person to write the judg¬ 
ment. He did write it and sent it 

for pronouncement to bis successor, 
Mr. Allanson. The parties were given notice 
thereof, but did not make any objection. 
Therefore, there was no prejudice at all. 

Attention has also been drawn to an 
unreported decision cf a Division Benoh of this 
Court, Contts and Adam 1 , JJ , in the 
oaee of Benodini Dasi v. Bholanath (6). 
The authorities quoted above do not appear 
to have been cited to the learned Judges, 
nor does their attention seem to have been 
invited to Order XX, rule 2. 

The result is that the appeals are dis¬ 
missed with ooets. 

Appeal » dismissed. 

(6) 8. A. No. 16 of 1918 (Unreported). 


COURTOF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal No. 24 op 1919 20. 

March P, IS20. 

Present: —Mr. Hopkins, S. M., and 
Mr. Harriaor, J. M. 

DEWAN SINGH— Appellant 

versus 

Mvsammat KUAR and other?— 
Respondents. 

Occupancy right, transfer of, by widow to her 
daughter, effect of-Widow, whether can resume right 
on daughter’s death. 

Where the widow of an occupancy tenant transfers 
her light of occupancy to her daughter and gets her 
recorded as the tenant, such transfer has the effect 
of determining absolutely her life-estate as a widow 
and Bhe cannot, on the death of the daughter, resume 
that right [p. 442, col. 1.1 _ 

Sesond appeal from the order of the bom- 
miesioner, Agra Division, dated the 25th of 
September 1919. 
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JUDGMENT. 

Harrison, J. M .—(February 21, • 1920.)— 
This is a Zamindar’s aeoond appeal in an 
ejectment suit in which the circumstances are 
somewhat unusual. 

From 1SG9 F. until rccantly the recorded 
oconpanoy tenant was one Musammat Rania 
and recently the original defendants in the 
suit were reoorded as her sub tenants. 
The Zamindar sued to eject the latter as 
the reoorded oconpanoy tenant had died 
without any heir entitled to euooeed her 
under section 22 of the Agra Tenanoy Aot, 
The present respondent, Musammat Phul 
Kuar, applied to be made a parly and 
claimed that the oconpanoy holding bad 
devolved npon her in succession to her 
deceased husband and that she had got her 
daughter, Musammat Ratia, who was herself 
a widow, reoorded as tenant simply to 
console and give her a means of liveli¬ 
hood. Her claim was in short that she 
had herself been Ibe occupancy tenant ever 
sinoe her husband’s death and her daughter’s 
Dame was only recorded as a matter of 
form. The Commissioner in first appeal 
aaoepted her contention and held that she 
had all along been the ocoapanoy tenant 
in law, especially noting that she had 
never abandoned or surrendered the holding. 
He also laid stress on the faot that from the 
moment that the daughter was reoorded as 
tenant she was reoorded as occupancy 
tenant 

The Zamindar in his appeal insists that 
the transaction between mother and daughter 
was in the nature of a transfer which was 
aoeepUd by the Zamindar. It is in fact 
plain that throughout the Zamindar aaoepted 
the daughter as his tenant. The receipts 
he gave were always in her name and 
there was no mention of the mother. 
There is on the ether hand a oertain amount 
of evidence that both the women had 
depended upon the holding for their subsist¬ 
ence; but it is plain that whole of the 
oooupaney bolding was made over to the 
daughter without aDy portion being reserved 
for the mother. 

For the appellant it is argued that a 
widow eojoyiDg a widow’s estate is entitled 
to accelerate the succession of a reversioner 
ar.d I am referred to Ram Krishan’s work 
on Hindu Law, Volume II, page 361. This 
prinoiple of relinquishment or acceleration 



442 iNDLAN 

GHULAM MU3TAFA KHAN V. GHULAM NABI, 

is alpo alluded to in paragraph 638A of 
Mayne’s Hindu Law, 8th Edition, at the 
bottom of page 892. It appears from that 
when euoh acceleration is effected, the 
widow’s life estate determines absolutely. 
Herefrom the papers on the record it seems 
that the transfer to the daughter took 
plaoe from the beginning of 1309 F., that 
is to say, while Aofc XII of 1881 was still 
in force and the succession to a tenanoy 
devolved as if it were land. It is argued 
that the daughter, being the next in sue- 
cession after the widow, oculd legally be 
olothed with the rights of the former 
male tenant. I see no reason to rejeot 
this contention; and if it is accepted, the 
mother could not on the death of the 
daughter resume the right whioh has been 
transferred. 

For the respondent it ij argoed that 
the transaction was not really a transfer 
hut it was merely adopted as a means of 
seouring the daughter’s livelihood. I cannot 
aocept this contention. The daughter’s liveli¬ 
hood would have been secured equally well 
if the mother had retained her ocoupanoy 
rigb f , and her deliberate aot in getting 
the daughter recorded as the tenant must 
be taken rather as a precaution in oase 
she, the mother, should predecease her 
daughter,beoause unless the daughter outlived 
the mother, the tenanoy would in all pro¬ 
bability cease on the mother’s death. It is 
(roe that when the transaction was carried 
out, Aot XII of 1881 was still in fo»oa 
and the daughter herself had a ohaicj 
of succeeding if it had remained in force, 
but very possibly the parties had knowledge 
of the impending ohange in the law which 
bad been a matter of common knowledge for 
some ' years previously. Moreover, in 
oase of Shamlhu Narain Singh the 
v, Jagdat Sir.gh (l), quoted at page 
131 of Agarwala’s 6th edition of the 
Tenanoy Aot, it was held that the deliberate 
oausing of mutation of names amounted to a 
transfer, and similarly it is pointed out that 
even if a tenant was not authorised to trans¬ 
fer, there is nothing to prevent a landholder 
from recognising the transferee as his tenant 
in plaoe of transferor from the date of the 
transfer. Various rulings to this effect are 
quoted at page 132 of the same publication. 
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On the whole, therefore, I incline to tfce, 
view that the mother has lost her rights 
and oannot now olaim them. I would 
therefore, set aside the decree of the Com¬ 
missioner and restore that of the Assistant 
Collector with oosts in favour of the appel¬ 
lant in both Appellate Courts. 

Hopiins, S. M.—I agree. 


Appeal allotted. 


LAHORE HIGH COURT. 

Civil Petition No. 69 of 1920. 

(Oiv.l Appeal No. 1112 of 1919.) 

October 6,1929. 

Pretent : —Mr. Justice Abdul Raoof. 
GHULAM MUSTAFA KHAN and otjbri . 

—Defendants—Petitioners 

versus 

GHUL AM NABT - Plaintiff —Respondent. 

Civil Procedure Code (Act V of 1908.), O. XLI, r. 6 

_ Security, failure to furnish—Execution of decree, 

■whether can be stayed—Duty of judgmtnUdebtor — 
Order staying execution, whether can be made after 
decree has been executed. 

A Court oannot stay execution of a decree upon 
a mere speculation of a vague character, [p. 444, 
ool. 1.] 

A judgment-debtor is not entitled to have an 
order for stay of execution when the security 
required by the law haB not been given. 1_P* 444, 

col 1.] ; ‘ 

It is the duty of the judgment-debtor to ask the 
Court to fix the amount of security whioh he has 
to furnish in order to get a stay of execution of 
the decree, [p. 414, col: 1.] 

No order, for stay of exeoution oan he made after 
the decroe has been exeouted. [p. 444, col. 2.] 

Petition under Order XL 1 , rule 5, Civil 
Procedure Code, for stay of execution pro¬ 
ceedings pending decision by the'High Court 
of the Appeal Case noted above. 

FACTS.—Plaintiff obtained a decree for 
possession of a certain area of land on 17th 
Deoember 1917. On 2 th January 1920 he 
filed an application for exeoution of the 
deorea. The defendant had in the mean-, 
while appealed to the High Court and his 
appeal had been admitted. On 2nd February 
1920 he made an application to the High 
Court, praying that execution of the decree 


(1) A. W. N. (1886) 805. 
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should be Btayed pending the deoision of the 
appeal. On thiB applioation the Hon’ble 
Mr. Justice Abdul Raoof passed the follow¬ 
ing order on 4th February 1920: 

"Let notice go to the opposite side to show 
eause why this applioation should not be 
granted. Stay exeoution meanwhile on the 
applioant giving seourity to the patisfaotion 
of the Court executing the deoree.” 

On 7th February a letter issued from the 
High Court asking the executing Court to 
Btay exeoution and forward the records to the 
High Court. This letter was not complied 
with and*eeveral reminders were sent, and 
it waB not till 8th May that the records were 
forwarded to the High Court. In the 
meantime the deoree had been executed and 
possession had been given to the deoree 
holder, 

Mr. Abdul Raahid , for tbe Petitioners.— 
The lower Court disregarded your Lordship’s 
ad interim order of the 4tb February and 
delivered possession to the deoree-bolder in 
spite of it. The explanation given by the 
lower Court is that the High Court’s letter 
was mislaid. Even if that were so, there 
were several reminders and they must have 
reaohed the lower Court. 

[Racof, J. —I shall not go into that ques¬ 
tion. If you establish your right to a stay 
on the merits, I shall set aside the prooeedings 
of the lower Court eubeequentto the date of my 
order as ultra tiro#; if on the other hand you 
fail to establish your right on the merits, 
your applioation will be dismissed. Mr. 
Zafrnlla Khan, it is for you to show cause 
why exeoution should not be stayed.] 

Mr. Zafrnlla Khan, for the Respond¬ 
ent.—Before a stay cf exeoution oan- be 
ordered, it is inoumbent upon the judgment- 
debtor to satisfy your Lordship that sub¬ 
stantial loss may result to him unless 
exeoution is stayed [Order ALT, rule 5 (3) 
(a), Civil Procedure Code.] 

In this oate there is no longer any appre¬ 
hension of loss to the judgmeDt-debtor. 
The judgment-debtor Las gathered his crops 
and possession was delivered to me before 
fresh crops were sown by the judgment- 
debtor. If the land now remains with me, no 
loss will be oaueed to the judgment-debtor. 
Tbe land eannot rtln away and in ease. the 
dieree- in'my favour is set aside by the 
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High Court the land will be restored to the 
defendant, in the meantime haying obtained 
a deoree I am entitled to the fruits thereof. 

Again the applioation for stay oanuot bo 
granted unless your Lordship is atisfied that 
the applicant has furnished soourity as 
required by Order XLl, rule 5 (3) (e) of 
the Civil Prooedure Code. Your Lordship’s 
order of 4th February was conditional on tbe 
judgment-debtor furnishing seourity. No 
seourityhas been furnished by the judgment- 
debtor. 

Lastly, the deoree having been exeouted 
there is nothing to stay. An order staying 
exeoution oan only be made during the 
pendency of an exeoution proceeding. Here 
no snoh proceeding is pending. The land is 
now in my possession and I have sown orops 
upon it. 

Mr. Abdul Raahid, for the Petitioners.— 
It is the practice of this Court to stay exeou¬ 
tion in oases of immoveable property in order 
to prevent the decree-holder from alienating 
the property pendente lite. In this oase if the 
decree-holder is allowed to retain potsessicn 
of the land, he might sell it and Iehoald then 
have to bring a second suit. 

[EL OOF, J.—There is nosuggestion that the 
deoree-holder is oontemplating to sell the 
property. If he sells it you will be proteoted 
by the rule of lia pendens ] 

Security was not given because when I 
offered to give seourity, the lower Court 
refused to take it on the ground that it bad 
received no order from the High Court. 
Tbie was not my fault and your Lordship 
ODght to set aside the lower Court’s pro¬ 
ceed irgs as ultra viies. The lower Court had 
co jurisdiction to prooeed with tbe execution 
proceedings after your Lordship bad passed 
an ad interim ore er staying exeoution. 

Mr. Zofrulla Khan, in reply.—The mere 
faot that poseefsion of the land has been 
delivered to me gives me no right to rell the 
property, and the abseDoe of possession would 
not prevent me from selling it if I were 
determined to sell it. But I have no intention 
to sell it. 

Your Lordship’s ad interim order of 4th 
February was never brought to the notioe of 
the lower Court. Tbe judgment debtor 
should have made an application to tbe lower 
Court, stating that suoh order had been made 
and offering to furnish seourity. No suoh 
application was made fco tbe lower Court; 
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The order of 4th February was conditional 
ard such an order does not beoome operative 
till the oondition is fulfilled. 

' ORDER.—On the 4th February 1920, 
when I issued a Rule, orops belonging to the 
judgment-debtor were standing on the land. 
Under olause (a), sub-rule 3, rule 5 of Order 
XLI, Civil Procedure Code, the judgment- 
debtor stood the chance of suffering a sub¬ 
stantial loss if the decree for possession were 
to be allowed to be executed. On the 
matter eoming up for final disposal before me 
to day, Mr. ZifrnlU Khan has opposed the 
application for stay of execution on two 
grounds, namely:— 

(1) That as contemplated by olause (c), no 
order for stay of execution should be made 
because seourity has not been given by the 
judgment-debtor; and (2) that the orops 
have already been gathered by the judgment* 
debtor and, therefore, he stands no ohanoe of 
suffering any substantial loss. 

In my opinion there is force in this argu¬ 
ment. The decree-holder having obtained 
his decree is entitled to have the fruits of it. 
The subject-matter of the litigation wa9 land, 
if possession is delivered to the decree holder 
over the land, no substantial loss apparently 
can arise merely by the fact of delivery of 
possession of the land to the decree holder. 
It is, however, suggested that possibly the 
decree-holder after getting possession over 
the land may transfer it to third paities. 
There is no suggestion, however, either in the 
application or in the affidavit that the decree- 
holder is contemplating such a course. We 
cannot refase to execute a decree upon a 
mere speculation of a vague character. There 
is also force in the contention that the judg¬ 
ment-debtor is not entitled to have an order 
for stay, beoause the security required by the 
law has not been given. . It is contended on 
behalf of the judgment-debtor that if the 
order granting ad interim injunction had 
reached the Court below and that Court had 
oalled upon him to furnish seourity, the 
judgment-debtor would have furnished 
seourity as required by the law. It was, 
however, to the interest of the judgment- 
debtor—rather his clear duty—that be should 
have gone to the Court and askei it to fix the 
amount of seourity which he was to furnish 
jn order to get a stay of the execution of the 
decree. That duty he evidently, neglected. 
Jn my opinion there ie no reason why the 


execution of the decree should be stayed. 
I discharge the Rule but without costs 
under the special circumstances of this 
oase. pt 

Over and above what I have already said, 
there is another difficulty which oannot easily 
be got over. As mentioned in my previous 
order, dated the 20th May 1920, the decree 
has already been executed and the deoree- 
holder hes been put in possession of the land 
deoreed to him. There is, therefore, nothing 
to stay now. It is suggested that I should 
order the execution proceedings, subsequent 
to my order of the 20th May 1920 to be set 
aside. There are obvions difficulties in 
adopting the suggested course. Mr, Z ifrulla 
Khan for the decree-holder Fays that his 
olient has sown Khar*f crops on the land. 
It will not be right to dispossess him under 
the circumstances, specially as under the 
deoree he has a right to get possession of the 
land. The application for stay i°, therefore, 
dismissed. 

Application dismitsed. 


PATNA HIGH COURT. 

Civil Revision No. 214 of 1919. 

February Id, 1920. 

Present-. —Mr. Justice Mulliok and 
Mr. Justice Sultan Ahmed. 

Bibi AZIZ FATMA— Petitioner 

versus 

Syed SHAH KHAIRAT AHMAD 

and others—Opposite Paktt. 

Civil Procedure Code (Act V of 190S), s. 151— 
Remand—Appellate Court , power of, to remand case. 

Under section 161 of the Civil Procedure Code 
an Appellate Court has power to remand a oase 
although it falls outside the scope of Order XLI of 
the Code, [p. 416, col 1.] 

Application from a decision of the District 
Judge, Patna, for revision dated 27th June 
1919, reversing that of the Munsif, Bshar. 

Messrs. Akbari, Khurshid Husnain and 
Muhammad Has in Jan, for the Petitioner. 

Mr. Fakhruddin for Mr. Muhammad Ishfaq, 
for the Opposite Party. > 

JUDGMENT. 

Molliof, J,—This application. Qrisoa not 
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of a suit by a widow against her husband’s 
h6irs for a portion of ber dower debt. The 
Mnnsif gave a ^decree to the plaintiff, but 
6a appeal the District Judge reversed it 
acd directed that the plaintiff should bring 
into hotchpot all the properties of ber husband 
of wbieb she was in possession and that an 
aeeoonjb should be taken as in an administra- 
tion suit. 

It appears that some of these pioperfcies 
are alleged to be in the possession of 
the plaintiff, which the plaintiff olaims to 
have purchased from her husband’s heir*. 
In regard to another set of properties the 
-parties are in dispute as to whether there 
properties were the properties of the dicease 
husband or whether they belonged to the 
plaintiff though standing in the name of 
ber husband. The learned District Jndge 
holds that these disputes must be tried by 
the trial Court before a final decree can be 
made in regard to the claim for dower, and he 
baa remanded the suit for an edjudioation 


445 

It is urged that one of the properties 
is already the subject of litigation in the 
Distriot of DarbhaDga and that the erquiry 
ordered by the Distriot Judge oannofc pro¬ 
ceed till that litigation has been concluded^ 
We have no materials before us for 
determining whether section 10, Civil Pro- 
08 dure Codr, will be a bar and we cannot 
thereforr, entertain the objection. We have 
suggested to the learned Vakils appearing 
on either side that perhaps a settlement 
might be effected, but there seems to be 
no hope of this and the only order that 
we oan pass will be that the present applica¬ 
tion be dismissed with oosts. Hearing fee two 
gold mohurs. 

Soltan A haiep, J.— l agree. 

Application dismissed. ■ 
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upon these points. 

If it is contended that the learned 
District Judge bad no jurisdiction to make 
the order of remand and that his P°^® rs 
are limited in this respect by Order XLl, 
Civil Procedure Cede, the reply is that it 
is now settled that the Code in section 151 
recognises the inherent power ofCourls to 
make such orders as are necessary for 
the. interests of justice, and that this inherent 
power extends to orders for remand outside 

the scope of Order XLI. 

The only question, therefore, we have to 
decide is whether the learned. Dietiiat Judge 
has exercised his inherent power wrongly. 
It is stroDgly urged that be tas changed 
the nature of the suit and that instead 
of serving the ends of justice, he will be 
prolonging the litigation by an intricate 
enquiry into question. of title and into 
the profits derived from the prope.t.te. 
That the litigation will be prolonged there 
can be no doubt, but it does not appear 
possible to make a proper adjudication except 
in the manner ordered by the District 
Judge and the authority which he ^as fol- 
lowed, namely Mohammad oharefat v. Wahida 
Sultan Begum (1), Beems in cur opinion to 
lay down the correct procedure. 


(1) 28 Ind f be. IflJj C. W. N. f02; 21 C. L. J 

919. 
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CALCUTTA H.GH COURT, 

Civil Role No. 621 or 1918. 

May 9, 1319. 

Fresent: —Mr. Justice Walmsley and 
Justice Sir Syed Sbamsul Huda, Kt. 
Musammat AMIRMAI, minor,throoqh iibr 
F.TBER AND NIXT FRIEND PIAR MOHAMEO 
— Plaintiff—Petitioner 
versus 

The SECRETARY of STATE for 
INDIA IN COUNCIL AND OT8BB8— * 
Defendafts—Opposite Parties. 

Civil Procedure Code (Act V of 19G8J, O. XXXIII, 
rr. 5, 6 —Application to sue as pauper by next friend 
of minor — A’e.t t friend not pauper — Procedure. 

In dealing with an application by the next friend 
of a miner for permission to sue as a pauper where 
the next friend is not a pauper, the' Court ought to 
proceed under rule 6 of Order XXXIII of, the Civil 
Procedure Code. [p. 448, col. 1.] 

Rule against the order of the Sub Judge, 
Sibsagar, dated the 21st September 1915, 
FACTS.—An infant, through her father 
as next fiiend, brought a suit 'in forma 
pauperis in the Court of the Subordinate 
Jadge of the Assam Valley District', for 
recovery of damages in respect of serious 
bodily injuries sustained by her in aonce- 
qaenoe of the negligence of the defendants. 
Then application of the minor plaintiff 
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for permission to sne as a pauper was 
rejeoted by the Subordinate Judge, who was 
of opinion that in order to entitle the 
infant to sue in forma pauperis it was not 
sufficient to establish that the infant ber6elf 
was a pauper but it must also be shewn 
that her next friend was a pauper as well. 
Against this order of the Subordinate Judge 
the infant moved the High Uourt under 
seotion 115 of the Code of Civil Procedure 
and obtained the present Rule. 

Moulvis Nuruddin Ahmed and A. S. M. 
Akram , for the Petitioner, 

Babu Bam Oharan Mitter , for the Opposite 
Parties. 

JUDGMENT.—We think in this ease 
that the learned Judge is in error id rejeotiDg 
the application as he has done. The order 
which be has passed is an order passed 
under Oidsr AX a III, rule 5, Civil Proce¬ 
dure Code. In our view, he ought to have 
proceeded under rule 6 of the same Order. 
We aosordingly set aside his order and send 
the case back to him for disposal in aooord- 
anoe with the above observations. 

Case lent hack. 


MADRAS HIGH COURT. 

Civil Appeal No. 224 of 1918. 

September 24, 1919, 

Present :—Sir Abdur Rahim, Kt., Officiating 
Chief Justice, and Mr. Justice Odgers. 

PERUMAL GOUNDAN and others— 
Defendants — Appellants 

versus 

The JANANUKOOLA DANA 

BE KHAR A SANKANLDHI (Limited) 

through A. VENKATASAMI NAIDU, 
The OFFICIAL LIQUIDATOR— 
Plaintiff—Respondent. 

Limitation Act (IX of 19081, s. 19 — Acknowledgment , 
•what is—Promise to pay, whether necessary ingredient, 

A promise to pay is not a necessary ingredient of 
a valid acknowledgment under seotion 19 of the 
Limitation Act: all that is required under that 
seotion is a definite admission of liability, [p. 44?, 
ool. 2.] 

Appeal against the deoree of the Court of 
the Temporary Subordinate Judge Madura, 
in Original Suit No. 45 of 1917. 

FACTS appear from the judgment. 

Mr, K, V. Kriehnaswami Aiyar • (with 


him Messrs. K, B. Bangnadha Ayyar and 
K. S. Jayarama Ayyar ), for the Appel¬ 
lants.—The letter Exhibit E written by 
the appellant’s father is not an unqualified 
acknowledgment of liability. In that letter, 
he wants the manager to communicate to him 
in detail how muoh was due by him and states 
that if accounts are furnished and the orders 
of the higher authorities obtained he would 
act accordingly. That is only a conditional 
admission of liability and the acknowledg¬ 
ment takes effect only from the fulfilment 
of the condition. 

Messrs. A. Ramastoami Aiyar and 0. 
f'admanabha Aiyangar , for the Respond¬ 
ent.—The letter Exhibit E cannot be con¬ 
strued as a conditional acknowledgment 
of liability. All that the defendant’s father 
states is that on reoeiviDg a statement of 
accounts he would pay whatever was found 
due. That is an acknowledgment within the 
meaning of seotion 19 of the Limitation Aot. 
Under the seotion it is not necessary 
that there should be a promise to pay. If 
there is an admission and a willingness to pay, 
even if the payment is to be made after a 
settlement of aooounts, it is an acknowledg¬ 
ment and time runs from its date. Mam- 
ram v. Bupchand (1), Shaik Me era Sahib 
fy Oo, v. Shaik Nainar Lubbay (2), Shrigopal 
Ohiranjilal v. Dhanalal Qhaeiram (3) and 
Narayanan Oheity v. Chidambaram Ohetty (4). 

JUDGMENT.—In this oase we have to 
deal only with the question whether certain 
statements in writing made by the defend¬ 
ant amounted to an acknowledgment of 
liability within the meaning of seotion 19 
of the Limitation Aot. The other question 
raised by Mr. K. V, Kriehnaswami Ayyar, 
the learned Vakil for the appellant, ©»*., that 
a sanation should have been obtained 
by the Official Liquidator in respect of the 
institution of this suit was very fairly not 
pressed by him, when it was pointed out 
that there was a general authority given to 
the liquidator to take the necessary aotion 
in order to realise (he outstandings in the 
order of the appointment itself. 

(1) 33 0. 1047 at p. 1069; 4 0. L. J. 94; 8 Bom. L. 
B. 601; 10 C. W. N. 874; 1 M. L. T. 199; 8 A. L. J. 
626; 16 M.L.J. 300; 2 N. L. B. ISO; 33 L A. 165 (P. 0.). 

(2) 21 Ind. Cas. 30; 26 M. L.J. 269 at p. 261| 
(1913) M. W. N. §82. 

(3) 9 Ind. Cm. 944; 85 B. 388 at p. 885; 13 Bom. 
L. B. 128. 

(4) 12 Ind. Oaa. 410. 
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Tbe first acknowledgment, Exhibit C, is 
oontained in a resolution passed in the meet¬ 
ing held on the 17th Marsh 1907 and signed 
by the father of the appellants, the oash- 
keeper whose liability is questioned in this 
suit. It says: “The money payable to the 
members of the Exeontiye Committee and 
the amount belonging to the Reserve Fand 
are lying with the oash keeper • without 

interest.Therefore, it was resolved that 

the Ra. 2,500 (rupees two thousand five 
hundred) from the Reserve Fond and 
Ra. 2,000 (Rupees two thousand) from the 
amount belonging to the members of the 
Executive Committee 9hall be lent at an 
interest of Re. C-12-0 per oent. per mensem 
and that from the amount obtained 
therefrom the establishment oharges must be 
met.” Then on the 23rd August^ 1908 the 
following resolution was passed:— The cash- 
keeper shall keep ready on the said date 
the amount aooruing due under promissory 
note and Chitta.” This is signed by the 
eash-keeper among other persons. That 
aeemi to us to be clearly an acknowledg¬ 
ment of the liability of the eash-keeper on 
the promissory note and Obitta •• acoount. 
Similarly there oan be very little doubt as to 
the effect of Exhibit F, the third and last 
aoknowledgment. It says: About four years 
1 was the oasbier of the _ Jananukoola 
Dhanasekhara Nidhi Limited Company. 
Subsequently I resigned tbe said post. 
While I was the oashier, the money of the 
aforesaid ocmpaDy was collected and has been 

given to me alone.I am ready to 

deposit the amount if it is stated on a 

reference to the account.1 oan know 

only by a referenoe to the acoount, whether 
the statement made by him therein that 
Rs. 4,b00 was on a promissory note and 
Rs. 231-1-5 was on a Chitta, making up thus 
a total of Rs. 4,731 1-5, is correct or not.” 
“As s’ated by him in bis deposition, 1 
•onsent to a meeting being held in Dindigul 
aamp on 6th August 1913 and to a settle¬ 
ment of my aooounts therein. I am also 
willing to pay tbe balanoe falling due on 
getting receipt from the President, e(o., in 
respect of the same. In oase they do not 
consent to so receive the money, I am will¬ 
ing to deposit it in your office.’ This j 8 a ^ 60 
a dear acknowledgment of the liability on 
the part of the eash-keeper, and the state¬ 
ment that the exact extent of his liability is 


to be determined by a settlement of the 
acoount oan make no diix-irenoe in this res- 
peot, Mr. Krisbn&i-wftm? Ayyar, however, 
laid muoh strefs in Ilia arguments cn Ex¬ 
hibit E. That is a letter addressed by the 
oash-keeper Subbayya Gcundan to the 
Manager of this Nidhi. He say?: “if you 
write to me in detail as to how muoh is 
payable by me to the said Nidhi obtaining 
the orders of the higher authorities and 
communicate to me a copy of the order 
together with the aforesaid account, I am 
ready to act aooordingly.” He contends that 
this a conditional aoknowledgment and that 
it is only from the date when the condition 
is fulfilled that the aoknowledgment operates. 
We have been referred to a number of oases, 
English and Indian, in support of this oon- 
tenticn. We do not think that we can read 
the statement here in the way he wants ns 
to read ; nor do we think there is anything 
in tbe decisions to whioh we have been 
referred which would constrain us to hold 
that tbe statement snob as this is not an 
unconditional acknowledgment of liability. 
As to what does or does not amount to an 
acknowledgment of liability, the law here 
may be taken to stand on the same footing 
as the law in England. But as has been 
pointed out by their Lordships of the Privy 
Council in Maniram v. Rupchand (1): 
“The Indian Limitation Aot, section 19, says 
nothing about a promise to pay and requires 
only a definite admission of liability, as to 
whioh there oan be no reason fer departing 
from the English principle that an unqualifi¬ 
ed admission and an admission qualified by a 
condition which is fulfilled stand upon pre 
oisely the same footing.” As pointed out, the 
Indian Statute does nob require a promise to 
pay, but if there is sufficient aoknowledg¬ 
ment within the meaning of the law, that 
is all that is neoeseary to make the time run 
from the date of acknowledgment. See Shatk 
Meera Sahib Oo . v. Shaik Nainar Lubbay 

(2) and by the Bombay High Court in 
ShriQOpal Ohiranjilal v. Dhanalal Qhasiram 

(3) . The Aot itself is quite clear it nowhere 
speaks of any promise to pay, but only speaks 
of tbe aoknowledgment of liability, and the 
Explanation says that for the purposes of this 
section an aoknowledgment may be sufficent 
though it omits to speoify tbe exaot nature 
of the property or right, or is accompanied 
by a refusal to pay, or is addressed to * 
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person otber than the person entitled to the 
property or right.” As we reed this Exhibit E, 
it clearly means thia : “I admit my liability 
to the Nidhi and 1 am ready to pay the 
amount that is due from me aa soon as I 
know from you or the higher authorities. 
That dees not mear, realing the letter in its 
natural aenee, that the acknowledgment was 
conditional upon receiving further communi¬ 
cation from the addressee or from the 
higher authorities. There is odo English 
deoision to whioh our attention has been 
drawn which oomea very near the faota 
of this case, that ia Sheet v. Lindsay (5), 
There the debtor eaye to thia effeot: If 

you send me the particulars of your account, 
I shall have it examined and cheque sent to 
you for the amount due, but you must be 
under some great mistake in supposing that 
the amount due to you ia anything like the 
aum you now olaim.” It was held that this 
was a clear and absolute acknowledgment of 
the balance due soffioient to take the oaee 
out of the Stalute of limitation. There is also 
a ruling of this Court to wbioh one of us was 
a party reported in Narayanan Ohetty v. 
Chidambaram Ohetty (4). There the letter 
written by .the debtor expressing bis will¬ 
ingness to pay whatever might be found due 
on a settlement of aeoount was held to be a 
puffioient acknowledgment within the mean¬ 
ing of seotion 19 of the Limitation Act. 

The result is that the appeal is dismissed 

with coats, * ’ 

Mi Cs P* 

Appeal dismissed, . 

(5) (18771 2 Ex. D. 314; 46 L. J. Ex. 240; 36 L. 1. 
98; 25 W. R. 322. 


ALLAHABAD HIGH COURT. 
Civil Revision No 100 of 1919. 
Maroh 11, 1920. 

Present -.—Justice Sir P. 0. Banerji, Kt. 
KALLOO KHAN— Petitioner 


versus 

ABDULLAH KHAN and anothib— , 
Opposite Parties. 

Frsnition oj decree—Property attached placed t» 
charge of third person-Attachment raxsed and proceed - 
struck off—Failure to produce property—Court, 
power of, to initiate proceedings against defaulter— 

flemedy, proper-. ■ «- ' « - 


[1920 

% 

Whore in execution of a decree a property is 
attached and placed in charge of a third person, ^ 
and that person, on the property being released' 
from attachment and the termination of proceedings 
in execution, fails to account for it, the executing 
Court has no jurisdiction to institute proceedings 
against him and direct him to hand over the pro- 
perty to the judgment-debtor, or to pay the latter its 
price. The remedy of the judgment-debtor in such 
a case is to sue the defaulter for recovery of thei 
property or its value or for damages. ^ 

Civil revision against the deoision of the;. 
Munaif, Sabaswan, dated the 2nd June. 
1919. # f 

Mr. Lakshmi Naratn, for the Applicant.. t 
JUDGMENT.—The order complained of in. 
thia ease was passed wholly without jurisi 
diotion. What happened was tbie:—* deoree 
was obtained against Abdullah Khan by, 
Bashir Kban on the 25th of February 1919,. 
He applied for execution of the deoree on the 
13th of March 1919. The judgment-debtor 
paid a portion of the decretal amount an<l 
obtained time to pay up the balance and the 
•aee was struck off in April 1919. In exeou-, 
tion of the deoree some oropa were attached, 
and were placed in charge of the applicant, 
Kalloo Khan. On the 2/th of April 1919 
the judgment-debtor, AbdullahKban, presents 
ed an application in Court in whioh he 
stated that although be had paid a part ot 
the decretal amount and the Court had, 
ordered the attaobed oropa to be released, 
those orops had not been delivered back tp 
him. An explanation was called for from 
the Amin, and on receipt of it the Court in¬ 
stituted certain proceedings ap^ examined 
witnesses and in the end made an order op 
the 2nd of Jure 1919 direotiDg the applicant 
to hand over certain orops to the judgment; 
debtoror to pay him Rs.106, their price. Therp 
is no authority ..to justify the action of the 
Court. If Kalloo Kban had misappropriate^ 
the orops, the remedy of the judgment debtor 
was to 6ue him for recovery of the crops or 
their value or to bring a suit for damages 
against him, hut the Court, in proceeding? 
.like those set forth above, had no power tp 
make a deoree as it purports to have done 
against Kalloo Kban, the man to whom the 
•rops were entrusted. I accordingly grant 
the application and set aside the order of 
the Court below. I make no order ae to 
costa. -> i 

•>: >v > ; 

. .Application granted, » 

* 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 156-B op 1918. 

June 19, 1919. 

Present : — Mr. Mittre, A, J. C. 
GOVINDA SAMBHUJI MALI and OTdERS 

—Applicants 

, V6T8U8 

EMPEROR— Non -Applicant. 

Criminal Procedure Code ( Act V of 1898), ss. 204, 
239, 337, 342, 343— Accused person, uho is—Accused 
person in one trial , whether competent witness in another 
trial — Magistrate, whether has discretion to proceed 
against accused person—Prejudice. 

Applicants were convicted of being concerned in 
the forgery of an unregistered mortgage bond, upon 
proceedings started against them on the petition of a 
Police Inspector, which stated, inter alia, that they 
together with one 8- were members of a gang and 
had jointly fabricated the bond. J., one of the appli¬ 
cants, had instituted a suit on the bond and the 
sanction of the Civil Court was necessary to his 
prosecution. The Police Inspector promised S. a 
pardon and his evidence was taken on oath by the 
Civil Coarc and the prosecution of J sanctioned. S. 
was never arrested, nor brought to trial in the 
Criminal Court, nor were any steps taken to give 
him a conditional pardon under section 337, Crimi¬ 
nal Procedure Code.. It was objected that 3. should 
have been placed before the Magistrate as an 
accused, that his evidence was inadmissible, that 
the promise of pardon to him, not being in accord¬ 
ance with section 337 of the Code, was illegal and 
that his evidence was irrelevant under section 24 

of the Evidence Act: # 

' Held, that although in viow of section 239 ot the 
Criminal Procedure Code, S. could have been tried 
jointly with the applicants or separately, yet the 
faot that he was not so tried did not make him a 
co-accused with the applicants, and his competency 
as a witness could not be questioned, as he did not 
answer to the description of an accused person in 
the trial, although he may have been converted 
illegally into a witness [p. 450, col 2]; but, 

12) that inasmuch as in the complaint S. was 
described as having assisted in the preparation of the 
fabricated bond, the Magistrate was bound, under 
section 204 of the Criminal Procedure Code, to issue 
process against him, and his failure, to do so, or to 
proceed separately against him, seriously prejudiced 
the applicants, and consequently vitiated the whole 
proceedings, [p. 454, col. l;p. 455, col. I.] 

• Criminal revision against the order of 
the Additional Sessions Judge, East Barar 
Biiieior, AmrAoti, dated the 18th November 
1918, confirming the oouviotion and the 
sentence passed by a Magistrate, First Class, 
Amraoti, with powers under section 30 of 
t}ie Criminal Prodedare Code, on the l8Sh 
September 1918. 

. M *.B. Norton end Dr. H. 8. Gour , for the 
Applicants. 


The Hon’ble Mr. Q. P. Dic'c and R. B. B* 
R, Angal , for the Crown. 

ORDER.—The five applicants have baen 
oonvioted of being concerned in the forgery 
of an unregistered morfcgage-bnnd (Exhibit 
P 10) and sentenced to various term? of 
imprisonment by the Magistrate with powers 
under section 30. On appeal the Sessions 
Judge has upheld the findings and sentences. 

Daring the course of the investigation 
ordered by the Distriot Magistrate, Am¬ 
raoti, the C. I. D. Inspector (P. W, No. 1) 
discovered a number of oases of forgery 
at Siiasgaon. As regards the applicant 
Jainarain, who had instituted a suit based 
on the mortgage (Exhibit P 10), the sano- 
tion of the Civil Court was necessary for 
his proseoution. Under the orders of Dis¬ 
triot Superintendent of Police, the Inspector 
promised a pardon to odo Sakharam Dinaji. 
Sakbaram’s evidence was thereupon taken 
on cath by the Munsif who held a pra- 
1 minary inquiry on the Inspector’s petition 
and eventually sanctioned the proseoution 
of Jainarain. The oriminal proceedings were 
started on a petition of the Inspector, 
whioh is described and treated by the 
first Court as a complaint. The prayer 
was that five persons, that is the present 
applicant 0 , are to be tried and dealt with 
according to law. In the 3rd paragraph 
of the petition it is stated that all the 
five accused together with Sakharam Dinaji 
were members of one gang, and they 
jointly fabricated the mortgage band. 
Sakharam was never arrested nor brought 
to trial in the Criminal Court, though no 
steps have ever bsen taken to give him 
a conditional pardon under section 337 of 
the Criminal Prooedare Code. 

The main a"gnment bsfora me is that 
the evidence of Sakharam is inadmissible 
and the rest of the evidence is insufficient 
to support the oonviotion. S ime of the 
points urged can be easily disposed of on the 
authority of decided oase9. But none of 
the reported decisions touches the argument 
so far as it is based upon the provisions 
of sections 170, 234 and 341 of the 
Criminal Prooedare Code. Saotion 343, to 
whioh reference will have to be made, is 
reproduced below: — 

“Except as provided in sections 337 and 
338, no inflienoe, by means of aoy pro¬ 
mise or threat or otherwise, ehall bn 


29 
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need (o an accrued person to induce him 
to dieoloee or withhold aDy matter within 
hie knowledge.” 

The argument of the learned Counsel 
for the applicants may be summarized as 
follows: The word '‘aooused” is used in 
the Criminal Prooedure Code in two sen¬ 
ses; first in the sense of a person against 
whom an aoousation has been made but 
against whom no prooees has issued, 
secondly, a person over whom a Magistrate 
is exercising jurisdiction. Upon the Polios 
view of the evidence, Sahkaram should 
have been placed before the Magistrate 
as an accused person, having regard to 
the imperative provisions of section 170, 
and the Magistrate was bound to issue 
process againet him under seotion 204. 
bakharam was thus an accused person in 
the eye of the law, irrespective of the illegal 
action of the Police and the Magistrate. 
He could not, therefore, be sworn, having 
regard to the provisions of section 342 
(4; of the Criminal Procedure Code. Next 
it is pointed out that seotion 37, Criminal 
Prooedure Code, contemplates the tender 
of a pardon to a person who at the time 
of the tender is one who is “supposed to 
have been direotly or indirectly concerned 
in or privy to the offence under inquiry.” 
The section does not use the word “aooased” 
nor does seotion 338. But seotion 343 

expressly refers to and, therefore, in¬ 
corporates the provisions of sections 337 
and 338 and debars the use of any influence 
or of any jromife or threat toanaooufed 
person. It is herce argued that the word 
aooused” in seoiion 343 inoludes persons 
who are r.ot technically accrued, peisr.Ds 
who ate referred to in sections 337 ard 338, 
as well as those who are fully “hocused”. 
According to the applicant’s oontentior, the 
promise of a pardon to Sakbaram, net 
beir g in accordance with eectLn 337, was 
illegal, as it contravened tfce provisions 
of section 343 and his evidence should, 
therefore, be lejeoted as inadmissible. A 
further contention is that the statement of 
Sakbaram is irrelevant nnder seotion 24 of 
the Evidence Act. 

It is now settled law (hat a person not 
on bis trial is ict an accnsed person with¬ 
in the meaning of section 342. It is cnly 
to such a person that no oath can be ad¬ 
ministered. As held by Plowder, J., in 


Mai Sir.gh v. Empress (1) “seotion 342 in 
its widest interpretation only authorises, 
an objection that tbe person offered as a wit¬ 
ness answers to the description of tbe aooused 
person in tbe inquiry or the trial, as tbe oase 
may be, in which be is presented as a witness.” 
To tbe same effect is tbe Bombay case, Queen- 
Empress v. Mona p una (2). See also Banu 
Singh v. Emperor (3). It ip, therefore, 
recognized by tbe High Courts that a 
person separately tried is a competent 
witness against bis aooomplioes. Tbe latest 
oa9e on tbe subjeot is Akkoy Kumar Mukerjee 
v. Emperor (4). Unless Sakharam is to be 
regarded as a oo aooused with the applicants 
in tbe eye of tbe law, the objection founded 
on seotion 342 is untenable. 

It is urged that as the Police found 
Sakbaram to be as guilty as the others, 
they bad no option but to proceed against 
him and the Magistrate was equally bound 
to issue process. Seotion 170 or the analogy 
of it and seotion 204 were relied on to show 
that Sakbaram could not be converted 
into a witoess. The short answer to this is 
that as he could, in view of section 239, 
be tried jointly or separately, the fact that he 
was not tried separately does not make him a 
oo aooused with the applicants and henoe 
his competency as a witness oannot be 
questioned, as he does not “answer to the 
description of an aooused person” in this' 
trial. The disability created by seotiod 342 
(4) applies only to suoh a person. In 
Queen Empress v. Mona Puna (2) a person 
who ought to have been an assused but 
was illegally discharged by the Police was. 
held to be a competent witness. 

I now prooeed to deal with the argu¬ 
ments based on seotion 343. The Oode, as 
pointed out by Jardine, J., in Queen-Emprest 
v. Mona Puna (2) usee the word .“acoused”: 
in two senses. In the ehapter relating to 
investigations “aooused” can only mean 
a person against whom there has been an 
aoousation. Bat the word, as used in the 
chapters dealing with inquiries and trials, 
means, I think, “a person over whom 
the Magistrate or other Ooort is exercising 
jurisdiction.” This definition, though laid 

(1) 38 P. B. 1887 Or. 

(2) 18 B. 681| 8 Ind. Deo.fw.a.^ 910. 

(3) 83 C. 1853 at p. 1867| 10 0. W. N. 962, 4 Or. 
L. J. 145. 

(4) 46 Ind. Csa. 999, 46 0. 720, 37 0. L. J. 91) 3| 
0. W. N. 40S| 19 Or. L. J. Ml. 
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down in the leading Bombay oa9e with 
referenee to the word ‘ aocused” as uaed 
in seotion 342, has been accepted by tbe 
Calontta High Ooart as applicable to 
seotion 340 [ Jhoja Singh v. Queen-Empress 
(5>) 1 , and this baa been followed in Sheikh 
Ohand v. Mahomed Hanif (6). Seotion 343 
ooonrs in Chapter XXLV of the Code entitled 
"General provisions as to Inquiries and 
Trials.” Although the seotion must be read 
with seotion 337, to whioh it refers, lam not 
prepared to aooept the oontention that the 
word “accused” in seotion 343 iDolndes 
any person supposed to have been direotly 
or indireotly oonoemed in or privy to the 
offenoe under inquiry,” unless there is an 
inquiry or trial in respeot of that person, 
including a magisterial inqairy under the 
Oode in relation to an offenoe before its 
oognizanoe has been taken. IE a person 
is plaoed before the Magistrate for the 
tender of a pardon under seotion 337, he 
is an aooneed person, though he may not 
have been arrested or challaned. He is 
a person over whom the Magistrate is 
"exercising, jurisdiction” under seotion 337. 
If he ftooepts the offer, he becomes a 
conditionally pardoned accused. If he 
rejects the offer, he ceases to be an aoonsed 
unless he is already an acoused in the 
technical sense. Whilst he is an accused person 
in respect of the proceeding under seotion 
337, no influence other than that authorised 
by law can be used to induoe a disclosure. 
Proceedings under section 337 may take 
place before the aoouied is ch'illmedi 
Bhallu Singh v. Empress (7). After 
process has been issued against a person 
under an accusation, he becomes techinoally 
an accused person and necessarily comes 
under section 343, Bat the issue of 
process does not seem to be essential to 
constitute a person an acoused within the 
meaning of this seotion. 

Seotion 163 lays down:— 

”(l) No Police Officer or person in 
authority shall offer or make, or cause to 
be offered or made any snoh inducement, 
threat, or promise as is mentioned in the 
Indian Evidence Act 1872, section 24. 

*‘(2) But no Police Officer or other 

(5) 23 0. 403: 12 Ind. Dec. (N. fl.) 328. 

(6) 4 N. L. R. 81: 8 Or. L. J. 20. 

(7) 8P, R. 1807 Or. 


person shall prevent... any person from 
making in the course of any investigation 
under this chapter any statement which 
he "may be disposed to make of his own 
free will.” 

A mere suspect appears to be suffi* 
oiently protected from harassment by seo¬ 
tion 163, whioh lays down in the form 
of a mandate the underlying principle 
of section 24 of the Evidence Act. It 
does not seem necessary to give the word 
“accused” in seotion 343, occurring as it 
does in a ohapter relating to inquiries 
and trials, a wider meaning in order to 
include a person against whom there has 
been only an accusation, especially as 
there is no penalty attached to that 
section. 

One possible effeot of section 3t3 may be 
noticed. If a conditional pardon is tendered 
under seotion 337 in violation of the terms 
of seotion 343, the pardon would be an 
illegal pardon and the question would 
then arise whether the person so pardoned 
is a competent witness. If he was being 
jointly tried, be would not cease to be 
an acoused person within the meaning of 
section 342 (4). 

Another effect of seotion 343 is that 
an answer given by an aooased person 
when examined by the Court under seotion 
342, if ioduoed by means prohibited by 
section 343, must be ruled out both in 
that trial as well as in a subsequent trial 
of the same aooased, whether the answer 
so induced is also irrelevant under seotion 
24 of the Evidence Act or not. 

But neither section 163 nor seotion 343 

ruleB out the evidence of Sakharam. There 
ia a distinction berween a confession or 
mere disclosure, as such, and the testimony 
of a competent witness. A witness does 
not become an incompetent witness merely 
because he has been bribed or threatened. 
Nor is hie testimony declared irrelevant 
by the Evidence Act. The fact that he 
has been bribed or threatened, no doabt, 
affeots the value of his testimony. 

Sakharam was threatened with prosecution. 
He was offered a pardon by the Police, 
This was prohibited by section 163. He 
made a confession or disclosure to the 
Polis*. If wt assume that tbe word 
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acoused” in seotion 343 is to be taken in 
its widest eense, the disclosure was im* 
properly obtained within the meaning of 
that seotion. Bat the prosecution does 
not seek to tender evidence of that confes¬ 
sion or disclosure. They rely solely on his 
evidenoe given at the trial dnly cross- 
examined. 

To adopt the oonstraotion suggested 
by the aocased would be to make the 
provisions of seotion 337 and seotion 49-4 
unworkable in praotioe. The Legislature 
must know that all preliminary negotiations 
are settled by the Police before a person 
is produced before a Magistrate for the 
tender of a conditional pardon or before 
the withdrawal of the proseoution under 
seotion 494, where it is intended to 
convert him into a competent witness. To 
hold that the word "accused” means 
any suspect and to rule out not 
merely the disclosure as suoh but also the 
testimony subsequently given in Court would 
be to frustrate the object of section 337. 

Wher, however, the testimony or the 
confession or disolcsure of Sakharam is 
tendered as evidence in a future trial 
against him, that testimony as against him 
would be nothing more than a confession 
or disclosure improperly obtained and would 
have to be rejected both under section 24 
of the Evidence Act and in view of seotion 
163, if not also of seotion 343. It is futile 
to argue in the present trial that Sakharam’s 
testimony is to be excluded from considera¬ 
tion as against the applicants on the ground 
of seotion 24 of the Evidenoe Act. 

There is an unreported judgment of the 
Caloutta High Court frcm which an extraot is 
given in the judgment of Jardine, J.. in Queen. 
Empress v. Mona Puna (2). The question 
raised was whether the evidenoe of one Shwe 
Wa examined as a witness for the prosecution 
was admissible. Mr. Jardine, one of the Judges 
in the Special Court in Burma, held that the 
witness was illegally pardoned and the pardon 
amounted to an inducement contrary to sec¬ 
tions 163 and 343, and that Shwe Wa was 
an accused person to whom no oath could be 
administered. The Recorder considered that 
“no pardon w»s necessary, for Shwe Wa was 
never an accused persor, that is, he was never 
presented in that aspect either before the 
Committing Magistrate, or before the Court 
6i Sessions.” ‘ The rofereuce went up to the 


High Court at Caloutta, where Rotnesh 
Chunder Mitter and Field, JJ., ruled as 
fellows: — ' Whether the evidenoe of the 
witness Shew Wa was admissible? In an¬ 
swering this question it must be borneinmind 
that the statements of this man are-not 
being considered as affecting himself and his 
liability to punishment, but only as affecting 
third persons against whom they are offered 
in evidence. Under the circumstances 
as disclosed in the record, and in the state¬ 
ment sent up by the learned Judges below, 
we are of opinion that the evidenoe of this 
witness was admissible, though of course 
the facts oonneoted with his testimony and 
the circumstances under which this individual 
came to appear in the witness box should 
properly have been pointed out to the Jury, 
in order to enable them dnly to estimate the 
value of the evidenoe itself. Under the 
Evidenoe Act admissibility is the rule and 
exclusion the exception, and circumstances 
whioh under other systems might operate to 
exolude are, under the Aot, to be taken into 
consideration only in judging of the value to 
be allowed to evidence when admitted. n 
Jardine, J , as Judge of the Bombay High 
Court accepted this view as correct in pre»' 
ference to his former view. , The arguments 
before me are very similar to those overruled 
by the learned Judges of the Caloutta High 
Ccurt. 

Another point of law taken is that the 
lower Courts were wrong in admitting the 
reoital contained in Exhibit P-79. The 
mortgage whioh .is alleged to be forged 
purports to have been exeouted by Hiraman 
and Dewaji on the21st July 1900. Dewaji 
died in 1904 and Hiraman in 1914. The 
proseoution cage is that the document was 
forged in 1916 after the death of the alleged 
mortgagors. On the 1st July 1909 Hiraman 
exeouted a registered mortgage deed (Ex¬ 
hibit P 79) in favour of one Umrao Singh 
(C. W. No. 1). This mortgage contains a reoital 
that the property was unencumbered. The 
relevant part of the mortgage deed was 
not against the proprietary interest of thS 
mortgagor, but as held in Ningawa v, Bhar - 
mappa (8;, the mortgage deed itself was 
against the interest -of the mortgagor,- - .The 
statement that there was no prior mortgage 

(8) 23 LI. 63j 12 JmJ. Deo. (u. l) 42, »- 
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was a material part of the deed, the object 
was, to use the words of Fulton, J., 
to .limit the mortgagor’s proprietary in¬ 
terest. The statement was not unoonneoted 
with the purpose of the deed. As held by 
Couoh, 0. J., and Ainelie, J , in Leilanund, 
Singh v. Musammat Lakhputtee Thakoorain (9*, 
when a document of this kind is 
tendered in evidenoe, it is not to be diviied 
into parts, and the part whioh is in favour of 
the person making it rejected, and that 
whioh is against his interest aooepted.” 

On the same principle it i9 laid down 
in Taylor on Evidenoe: 4 aeoounts are admissi¬ 
ble, some items of whioh oharge the de- 
olarent, though other oonneoted items dis¬ 
charge hip, or even show a balanoe in his 
favour: for it is not to be presumed that 
a man will oharge himself falsely for the 
mere purpose of getting a discharge, and in 
the latter oasp, the debt items would still 
be against his interest, einoe they diminish 
the balanoe in his favour.” I agree with 
the Courts below that the reoital, for wbat 
it is worth, is relevant under section 32, 
sub clause 3, Evidenoe Aot, as part of a state¬ 
ment made by a deoeased person against 
his proprietary interest. 

I hold that Sakharam, even if illegally 
oonverled into a witness, is nonetheless a 
oompeteut witness. This view, whioh is in 
aeoordanoe with the plain meaning of 
seotion 342 (4), is supported by the autho- 
r ikies and is based on reasons of oonvenienoe. 
It would be highly inoonvenient to enter 
into a preliminary oollateral inquiry in the 
midst of a trialas to what relevant evidenoe 
the Polioe had against a person tendered as 
a witness. The faot that he is not presented 
as an accused ought to be sufficient to 
determine his competency. 

The argument that there has been an 
evasion of seotion 170 and seotion 294, 
though it Joes not support the applicants’ 
contention that the evidenoe cf Sakharam 
ehou)d be rejected as inadmissible, leads, 
however, to a oonolusion equally fatal to the 
proseontion. The prinoiple laid down by 
their Lordships of the Privy Counoil in 
Subrahmania Ayyar v, King-Enperor (.0) 

% 

' ' (9) 22 W. B. 231, 

(10) 25 M. 01 at p. 07; 11 M L. J. 23'*; 3 Bom. 
-L. E. 640; 28 I. A. 267; 5 C. W. N Sf6; 2 Weir 27'- 
3@ar.P.O,J.l§0, 


oomes into operation with the result that 
as the trial has been in disobedienoe to an 
express provision of the Code, it is bad and 
the proceedings must be set aside. 

The procedure adopted in thisoase is said 
to be based upon a oiroular issued by the 
Paojab Government. The legality of the 
oiroular has, so far as I know, never been 
questioned in any reported deoiaion of the 
Panjab Court. The matter is res int»gra. 
Though the point might have baen raised 
in some of the reported oases, it was not 
raised, and it would probably not oooiir 
to any one before the recent Privy Counsel 
decision. 

It has been held by the Calcutta High 
Court that a Lcaal Government in India 
has do power to tender a conditional pardon: 
Banu Singh v. Emperor (3). Nor oan 
it grant an unconditional pardon before a 
sentence is passed. A promise not to pro¬ 
secute an offender etands on the same foot¬ 
ing and cannot, on prinoiple, be distinguish¬ 
ed from a pardon. In effeot.it tells a Polioe 
Officer to disobey his statutory duty of 
proceeding against such a person. 

Seotion 170 lays down that if upon an 
investigation under Chapter XIV, it appears 
to the officer in oharge of the Polioe Station 
that there is sufficient evidenoe or reasonable 
ground of suspicion to justify the course, 
suoh oZoer shall forward the aooused under 
custody to a duly empowered Magistrate or 
shall take security for his appearanoe before 
suoh Magistrate. 

The oase before me was one of a non- 
oogmzable offence in whioh an investigation 
was ordered by the District Magistrate. 
In suoh a oase the Polioe have no power 
to arrest and beDoe oanuot forward under 
oustody or take bail. But that part of 
seotion PO merely provides a machinery 
for bringing an aooused person under the 
jurisdiction of the Court. The investigation, 
when duly ordered in a non cognizable 
oase, is an ivestigation under Chapter XIY. 
The duties of the Polioe Officer are the 
same as in a oognizable oase. The duty 
olearly is to move the Court to take pro¬ 
ceedings against a pereon whom the investi- 
gation shows to be guilty. An aooomplioe 
against whom there is do oase apart from his 
own ooLfesEion to the Polioe may lawfully 
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be kept baok and tendered as a witness, 
for even a '‘reasonable suspicion” cannot 
be based on what the law declares to be 
irrelevant. This, however, is not the posi- 
tion taken op here on behalf of the Crown, 
and in view of the manner in which the 
case was presented before the Magistrate it 
wonld be difficult to maintain it. Paragraph 
3 of the complaint 1 ' admits that Sakharam 
assisted in the preparation of Exhibit P-10, 
and it is argued before me that the prosecu¬ 
tion may, at its discretion, treat him as an 
accused or as a witness without resort 
to the provisions of section 337. 
Under section 204 the Magistrate taking 
cognizance of the offence was bound to issue 
process against Sakharam. The terms of 
sections 170 and 204 are imperative, the 
word “shall” being used in both sections. 
It is, however, urged that the words “if in 
the opinion of the Magistrate there is 
sufficient ground for proceeding” leave him 
a discretion in the matter. I do not agree 
with this. These words in a negative form 
occur in the preceding section, whioh enables 
a Magistrate to dismiss a complaint, ' if 
there is no sufficient ground for proceeding,” 
and this means “if there is no p rimafaice 
case.” If there is such a ease the Magistrate, 
like the Police, has no option but to proceed. 

No doubt having regard to seotion 239, 
the Magistrate can proceed jointly or 
separately. But not to proceed at all, whether 
jointly or separately, is not within his compe¬ 
tence. I was at first inclined to think that the 
prosecution was at liberty to select its own 
time. But seotion 173 requires an investiga¬ 
tion to be completed without unnecessary 
delay and as soon as it is completed, the 
Police Offioer is to send a report setting 
forth the names of the parties stating 
whether the accused has been forwarded 
in custody or not. Under section 2C4 the 
process is to be issued, when the Magistrate 
is taking oognizanoe of the offence. 

Experience shows that it is sometimes 
necessary to allow a criminal to escape 
punishment in order to bring home the 
guilt to his associates in the crime. Except 
in the case of the Advooate General aoting 
under seotion 333, the law in India con¬ 
templates that the ultimate selection of the 
person to be allowed to escape rests with 
(he Magistrate or the Ooart. In the case 


of an offence exclusively triable by the 
Court of Session, like the one before me, 
it is a Magistrate of a certain grade who 
uses his discretion and tenders a pardon 
under seotion 337. Unless he is a Presidency 
Magistrate, he has to record his reasons for 
so doing. When a prosecution is withdraw!* 
under seotion 4”4 with the intention of 
converting an accused person into a witness 
the consent of the Court is essential. I 
am aware that it was open to the Magis¬ 
trate in a case like this to nullify .the 
action of the Police if bethought fit, by 
issuing process against an accomplice named 
as a witness. A mere passive acquiescence 
on bis part in the course suggested by the 
prosecution does not afford the same safe¬ 
guard, as when he is called upon to consent 
to a withdrawal under seotion 494 or when 
he is asked to use hia discretion 
under section 337, where he has to record 
his reasons. < 

It is argued that the use of the word 
“may” in section 337 shows that the pro¬ 
cedure laid down in that section is not 
obligatory. But the word is used with 
reference to the exercise of a discretion 
by the Magistrate as to whether a pardon 
should be tendered to the person proposed. 
The Magistrate is at liberty not to accept 
the Police nominee and may select a more 
suitable person for the tender of the pardon. 
This is in bis discretion. It is true that 
the proseontion is not bound to have a 
pardon tendered to a person against whom 
there is evidence and is at liberty to put 
him up either for a joint or separate trial. 
But it is evasion of the law not to adopt 
any of these courses and tender him as a wit¬ 
ness under an unauthorized promise of pardon 
by pledging public faith not to prosecute 
him. 

Proceedings under seotion 337, though an 
inquiry under the Code, form no part of 
the trial, for the Magistrate who tenders 
the pardon is incompetent to try the case. 
But the objection is not merely that no 
pardon was tendered under seotion 337, but 
that a person whom the imperative pro¬ 
visions of the Code require to be tried has 
not been tried at all with a view . to 
avoid proceedings under section 337, which 
involve the risk of a possible magisterial 
disapproval of the course adopted by the 

Police* 
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The illegality in this ease is in not pro* 
•eeding against Sakharam at all. If he had 
been prooeeded against separately, he would 
no donht have been a oompetent witness, 
This proeednre was not adopted because 
it was believed that he would not have 
assisted the prosecution in that ease. 

It is thus only by disregarding Statute 
law that Sakharam's evidenae has been made 
available to the proseontion without magis¬ 
terial approval. Prima facie he ought to 
have been jointly tried. The question is 
whether this is bd illegality in the trial or 
de hors the trial. It may be answered in 
both ways. But the argument that the 
illegality eonsisted merely in not taking 
separate proeeedings appears to be somewhat 
artifioi&l. Similarly the argument that the 
illegality ie only anteoedenfc to the trial 
overlooks that it subsisted and has been 
taken full advantage of during tbe trial. 
It seems to me that tbe proper test to 
apply in suoh a vase ie whether the aooused 
have been prejudioed by the illegality. In 
my judgment the accused have been seriously 
prejudioed, for it is ooneivable that the 
Magistrate might have selected one of the 
aooused for the tender of the pardon. Even 
if the prooedure be regarded as only irregular, 
I doubt whether seo f ion 537 would cure the 
irregularity. 

The Privy Council oase was one of mis¬ 
joinder of charges. The rule prohibiting suoh 
misjoinder is enaoted primarily ia the interest 
of aooused persons, though it is also in 
the publio interest that an aooused should 
not be prejudioed by having to meet a 
multiplioity of eharges in one trial. Seobion 
170 and eeetion 204 oannot be said to have 

been eoaoted in tbe interest of an aosused’s 
accomplices. But tbe ease, as 1 understand 
it, does not proceed upon any such distinc¬ 
tion. It layj down that disobedience to 
an express provision as to a mode of trial 
is not merely an irregnlarity but an illegally 
whioh vitiates the trial. I do not think that 
if is an undue extension of the prinaiple laid 
down in that ease to hold that the trial ie bid. 

The view I have taken is different from 
that presented on behalf of the aoaused. 
To uphold their oontention that an aaoamplioe 
improperly oonverted into a witness is an 
taeompetent witness, whose evidenoe is to 
be rejected as Inadmissible, may have the 
effect of depriving the proseontion of the 


benefit of this evidenoe under seotion 33 of 
the Evidenoe Act in a subsequent trial after 
his death if, for example, in the meanwhile 
he has been duly pardoned under seotion 337. 
The mere faot that a trial is bad praotiaally 
on a ground similar to that of non-joinder 
would probably have no suoh effect. 

The first Court expressed an opinion that 
there was sufficient evidenoe to oonviat the 
applioante without the testimony of Sakha¬ 
ram, an opinion apparently not oonourred in by 
the Seesions Judge and rightly so. 

Holding that the trial is bad, I set aside tbe 
oonviotione aod sentences, leaving it to the 
Crown to take suoh legal steps as it may be 
advised to take. I direot that the applioante 
be released from custody so far aa they are 

detained under the present charge. 

Conviction set aside. 


CALCUTTA HIGH COURT. 
Criminal Appeals Nos. 216 and 217 of 1919. 

May 20, 1919. 

Present : —Mr. Justioe Walmsley and 
Justice Sir Shambul Hnda, Kt. 
HEMANTA KUMAR PATHAK— 
Appellant in No. 216 

PROMOTHA NATH BAGCH1 —Appellant 

in No. 217 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of I898>, e. 297— 
Trial by Jury -Charge to Jury — Misdirection , what 
amounts to—Failure to explain law and invite attention 

to evidence. 

Where in a trial by Jury one of the charges 
against the accused is of abetment, and the Judge 
omits to direct the Jury as to the evidence of 
abetment and to explain the law on the subject, 
his omission amounts to a misdireotion. So, too, 
where he omits to invite the Jury to consider 
carefully the statement of the accused with reference 
to the charge framed against him, and also when 
the Judge omits to advise the Jury as to the attitude 
to be taken towards & retracted confession against 
a oo-accused. (p- 456, ool. 2 ; p. 457, col. 1.} 

Criminal appeal against the order of the 
Sessions Judge, Faridpur, dated the I8th 
February 1919. 

Babu Dasaraiht 8anyal (with him Baba 
Phanindra Lai Moitra), for the Appellant in 
Apoeal No 216. 

Babu Probodk Chandra Chatterjee, for the 
Appellant in Appeal No. 2 7. 

Mr. Orr, Deputy Legal Remembrancer, 

for tbe Crown. 
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JUDGMENT. 

Walm^ley J.—These two appeals have 
been heard together as the two appellants 
were tried and convicted in the same trial. 

The facts are as follows. Pramatha Nath 
Bagobi (appellant in Appeal No. 217) was 
employed in the pest effioe at Rajbari. He 
boarded with the family of Hemanta Komar 
Pathak (appellant in i ppeal No. 216). On 
the evening of October 11th while the post 
office staff was still at work, there was a cry 
of “fire” and smoke was seen coming from 
the post master’s kitchen. There was a insh 
to the place, and Pramatha was ordered to 
retrain in charge of the office. Shortly 
afterwards it was discovered that several 
insured and registered covers were miesing. 
The same evening the missiDg covers or their 
contents were found in the shop of Shyama 
Charan Madak. The two appellants were 
arrested, and about midnight they made 
statements to the Sub Deputy Magistrate ; 
the general effect of those statements was 
that Hemanta went to the effioe that evening 
to call Pramatha to his meal, that when the 
outcry of “fire” was raised Pramatha gave 
the covers to Hemanta, that Hemanta took 
them away, and pushed them through a hole 
in the mat wall of Shyama Charan Madak’s 
shop. 

Upon these facts the two appellants were 
committed for trial to the Court of Session. 
The charges framed against Pramatha were 
under seotion 52 of the Post Office Act, and 
under section 380 of the Penal Code, while 
against Hemanta they were under eeoticn 
52, read with seotion 70, of the Post Office 
Aot, and under seotion 380, read with 
section 114, of the PeDal Cede. The verdr'ot 
of the Jury was that Pramatha had commit¬ 
ted an offence under seotion 52 of the Post 
Office Act, and that Hemanta had abetted 
him; that Hemanta had committed theft in 
a building and Pramatha had helped him in 
doing so. 

It is urged on behalf of both the appellants 
that the charge delivered by the learned 
Judge is vitiated by numerous misdirections, 
and these misdirections led the Jury to 
wrong conclusions. 

The first point for oritioism is as to the 
manner in whioh the Judge laid down the 
law by wbioh the Jury were to be guided. 
.The Judge has recorded these words in his 
beads of charge: “The eeotippp of the oharge 


are read and explained. Really there is 'no 
great dispute as to eections of the law here ; 
the real question is whether these two people^ 
cr either of them, bad a band in dishonestly 
oausing disappearance of the things.” So 
far as the charges against Pramatba are con¬ 
cerned, I think these words 6how that thprfj 
was sufficient compliance with the provisions 
of section 297 of the Criminal Procedure 
Code But it is very different in the oasfi 
of Hemanta. He was obarged with abetment 
of the offence, not with receiving stolen 
property, and on the faots stated the question 
arises whether he was more than an acces¬ 
sory after the fact. The learned Jndge does 
not appear at aoy stage to have asked the 
Jury to consider what evidence there was to 
warrant the view that Hemanta abetted the 
offence within the meaning of the Penal 
Code. Whatever be may have said, tbQ 
verdiot shows that be did not succeed in 
making the matter dear to the Jury, for the 
verdiot was to the effect that each of tbg 
appellante was principal in regard to onq 
offeDoe and accessory in regard to the other, 

I think it i9 dear that the law was not 
adequately explained to the Jury, at any rate 
in regard to abetment, and I would invite the 
attention of the learned Jndge to the case of 
Abbas Peada v. Queen*Empress (1). 

The next subject for consideration is the 
learned Judge’s treatment of the statements 
made by the appellants on the night of the 
occurrence. In the first place it i‘b urged that 
he was in error in calling them confessions, 
and that by the use of that word he led the 
Jury to attaoh undue importance to them. 
On this matter the learned Judge chose a 
metaphor by wbioh to express his meaning, 
and I find it very difficult to understand 
exactly what view he did intend to convey 
to the Jury. He may have intended to ask 
the Jury to consider how far the statements 
amounted to an admission of guilt, but it 
seems equally possible that he intended to 
ask the Jury how far they believed the state¬ 
ments to he true. These statements form 
such a large part in the evidence against the 
appellants that the uncertainty as to the 
Judge's meaning is very serious, especially in 
the ease of Hemanta. I think the objection 
must be sustained, and that we ought to bold 

(1) 26 O. 786 at p. 788| 2 C. W. N. 484j 18 lad. Deg, 
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that there was a misdirection, that is to say, 
that the learned Judge ought to hava invited 
the Jury to oonsider oarefully what eaoh ot 
the appellants eaid in his statemsnt with 
reference to the ohargss framed against 

The second objeetion affects Pramatha. It 
is that Hemanta’s statement has been used 
against him, although it was retraced at the 
trial In enumerating the points against 
Pramatha. the learned Judge mentions 
‘‘Hemanta’s oonfession.” He asked the Jury 
to oonsider oarefully whether the par im- 
plioating Pramatha oau have been put into 
Hemanta’s month, and then he goes on to 
give reasons for discounting its value, the 
first being that the utmost use to ba 
made of it is to lend assurance to other 
evidence, the seoond that it has been retract- 
ed, and the third that Pramatha never had 
any opportunity of cross-examining Hemanta 
on it. 1 find it impossible to nndarstand what 
adviae the learned Judge meant to give the 
Jury. When he speaks of Hemanta 9 state- 
ment “lending as.oranoehe appears to be 
thinking of the provisions of seotion 30 of the 
Evidenoe Act. It is true that be referred to 

Hemanta’s subsequent denial, but he ought 

to have gone further, and to have pointed out 
the attitude to be taken towards a retracted 
confession as evidence against a oo accused. 
His attention is invited to the oase of i««» 
V. King-Emperor (2This omission is a 
most serious defect in the charge asaffecnug 

Pramatha. , 

Other oritioiems of the oharge were made, 

but these appear to me to be tbe most 

important. The defects noticed are grave: 

the material on whioh the question of the 

appellants’ guilt is to be decided was not 

properly placed before the Jury, and the 

appellants are entitled to ask that the verd.ot 

should be set aside. For both of them it is 

urged that the oase should not be retried, but 

I do not think we ought to take that 

* The oonviotion and sentence passed on eaoh 
of the appellants are set aside, and it is order¬ 
ed that the oase be re tried. 

SfUusoL Hcda, J.—1 agree. 

Be-trial ordered. 


(2) 28;0. 089 at pp 


*090,'091; 6 0. W._N. 070. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 257 cp 1920. 

April 1, 1920. 

present : —Jnstioe Sir George Knox, Kt., 
and Mr. Justice Walsh. 

SHEO NARAIN SINGH— Accused— 

Appellant 

versut 

EMPEROR—Prosecutor—Resfondent. 

Circumstantial evidence, how to be recorded—Capita 
case—Admissions of Counsel, whether should be taken— 
Facts to be proved. 


In a case of circumstantial evidence where the 
failure of one link destroys the chain, it is of the 
utmost importance to get on to the record every 
piece of evidence which makes the chain; otherwise 
there is danger of an Appellate Court not under- 
standing how a particular conclusion has been 
reached and of miscarriage of justice resulting. 

[p. 458, cols. 1 & 2 ] . , . . 

It is better in a capital case not to take admissions 

from the Counsel for the defence at all. Every fact 

ought to be strictly proved on the record. Lp. 

eol. 2 ] - 

Criminal appeal against the decision of 

the Sessions Judge, Cawnpore, dated the 

26th cf February 1920. 

Messrs. Peare Lai Banerji and Ima Shankar , 

fcr the Appellant. #> 

Mr. Lalit Mohan Banerji (Governmant 
Pleader), for the Respondent. 


JUDGMENT. 

Knox, J.—Two men were placed 
Dsfore the Additional Sessions Judge of 
Cawnpore obarged with an offence under 
,eotion 302 of the Indian Penal Code, 
rhey were Sheo Narain Singh and Abdulla. 
The oharge against them was that they 
bad murdered one Karim Bakhsh Pleader 
near tbe village of Andoli on or about the 
14th of October 1919. Both the aocustd 
pleaded not guilty. There ie no question abont 
the faot that Karim Bakhsh was murdered. 
The medical evidenoe establishes that beyond 
dispute, but the question remains to be con- 
sidered who was or were the murderers. 
Abdulla has been acquitted and Sheo 
Narain SiDgh has been oonvicted. The 
learned Additional Sessions Judge has son- 
vioted Sheo Narain Singh, according to his 
judgment, because he believed the evidence 
for the prosecution. In the same judgment 
te says that " as against Sheo Narain 
bingh. accused, there is no eye vvitness bat 
there is so strong circumstantial evidence, 
tantamount to eye-witness, that I bay* °9. 
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hesitation in holding that he beat Karim 
Bakhsh with lathi intending to kill him, and 
this caused his death.” It is rather diffi¬ 
cult to understand what is the circumstantial 
evidence which weighed so strongly with the 
learned Sessions Judge and which be 
considered equivalent to the evidence of 
eye witnesses. There were three witnesses, 
Sankta Brahman, Makhna Lodh and Bhikiri 
Cbamar, who, according to their own state¬ 
ments, happened to be near the spot where 
the murder was committed, more or less 
by cbarce, and being there by chance on 
the day acd about the time when the murder 
is supposed to have been committed, they say 
that they heard the voice of Karim Bakhsb, 
the murdered man, saying " Gotaro, do not 
kill me or you would be punished by God,” 
or words more or less equivalent tc that. 
The learned Additional Sessions Judge is a 
new man at criminal work and he may 
have attached some importance to this. 
When he gets more experience, be will 
find that this evidence is some of the most 
deceptive evidence that oan be put before 
a Sessions Court. The remainder of the 
evidence is taken up with the evidenos to 
the effect that Karim Bakhsh did not return 
home as usual, that eearoh was made for 
hirr, that first the mare which he was 
riding returned home without the rider 
and later on that his ooipse was found 
near a high road. This is praotioilly 
all the evidence in the case. There is also 
some evidence as to a quarrel having 
taken place between the deceased and a 
Zemindar of the village about the cutting 
of grass which was in dispute between 
the two. This evidenoe is very far from 
establishing any offence against Sbeo 
Narain Singh. I would allow the appeal, 
set aside the conviction and sentence of 
Sheo Narain Singh, and direot his imme* 
diate acquittal. 

Walsh, J.—I entirely agree. I only want, 
in the hope that it may assist the learned 
Judge on other occasions, to point out 
what I consider a very important duty 
in recording the evidenoe, specially in oases 
of oiroumstantial evidence, whioh duty is 
some times overlooked because the thing itself 
whioh has been dealt with seems so 
obvious at the moment. In a case of 
circumstantial eYidence where the failure 
of one link destroys the chain, it is of the 


utmost importance to get on to the record 
every pieoe of evidenoe whioh makeB the 
chain, otherwise there is danger of an 
Appellate Court, for example, not under¬ 
standing how a particular conclusion has 
been reaohed and of miscarriage of justice 
resulting- There is an excellent example 
in this case. Bhikarie, P. W. 14, says that 
he saw the aooused on the road two hours 
before sunset on the day in question and 
had conversation about his movements when 
he, Bhikaria. was watching his juir 
crop. The only relevance of that evidenoe 
was to bring the accused into proximity 
with the scene of the assault. It may well 
be that his juar crop was close to the scene 
of the aesanlt and that it was so obvious 
that it was dose to the soene of the 
assault that nobody was concerned to dispute 
it. As has been often said, yon frequently 
omit to note or to state facts whioh are so 
obvious that nobody is concerned to dispute 
them, but the result is that in this case 
there is upon the record not a single 
pieoe of evidenoe whioh places the juar 
crop of Bhikaria and the incident to which 
he speaks within any distance at all of the 
scene of the orime, except that it was on 
a road whioh led to Fatehpur. It might 
have been 10, 20, cr 30 miles away for 
anything that appears on the record. The 
explanation may be that the defence did 
not dispute the fact, but if that is so it 
ought <0 appear oo the record. And the 
learned Judge has in another instance 
taken the 1 rouble to record a fact whioh 
was not disputed. He says that the quarrel 
between the deceased and the aooused was 
admitted, and if the same thing had been 
done with regard to the geography of the 
juar field it would have been better. It is 
better in a capital case not take admissions 
from the Counsel for the defenoe nt all# 
The more prudent oourse is to have every 
fact strictly proved on the record. 

By the Cookt. —The appeal is allowed, 
the conviction and the sentence passed 
upon Sheo Narain Singh are set aside and the 
direction is that Sheo Narain Singh be releas¬ 
ed from ouetody forthwith. 

Appeal allowed . 
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PATNA HIGH COURT. 

Criminal Reference No 19 of 1920. 

February 26, 1920. 

Present: —Mr. Justice Jawala Prasad. 
EMPEROR— Prosecutor 
verms 

HEMAN GOPE and others— 

Accused. 

Criminal Procedure Code (Act V of 1898J, ss. 200, 
B37 _ Failure to examine complainant, whether irregu¬ 

larity or illegality—Practice—Single Judge differing 
from decision of Division Bench— Procedure. 

The procedure laid down in Bcotion 200 of the 
Criminal Procedure Code ought to be strictly com- 
plied with. It is a very valuable safeguard which 
the Legislature has provided and must be ccrupu- 
lously observed and insisted upon. [p. 462, col. 1. J _ 
Non-oomplianoe with the provisions of section 
200 however, does not by itself vitiate atrial unless 
it has occasioned a failure of justice or has pre- 
judiced the accused in his defence, [p. 461, col. £\ p. 

462, col. 1.] . , , 

The only course open to a single Judge, if he 
doubts the correctness of a decision of a Division 
Bench of the High Court, is to refer the matter 
for decision to a larger Bench. [p. 460, col. l.J 
Criminal referenoe, under section 438, 
Criminal Prooedure Code, made by the 
Sessions Judge, Muzaffarpur, 

The Assistant Government Advocate, for 

tbe Crown. 

JUDGMENT.—The Sessions Judge of 
Muzaffarpur has referred this oase to this 
Court under seotion 438 of the Code of 
Criminal Procedure, recommending that the 
•onviotion of the accused under section 76 of 
the Embankment Aot (II of 1882) by the 
Sub Divisional Offioer of Muzaffarpur may be 
Bet aside and a re trial ordered. 

The oase originated in a report of the 
District Engineer to the Collector, who 
passed thereon an order to the Court- 
Inspector to proseoute all the offenders named 
in tbe report, Tbe prosecuting Inspector 
then, in a letter to the Sub-Diviaional Offioer, 
Sadder, Muzaffarpur, forwarded the report 
of tbe District Engineer with tbe order of the 
Collector thereor, and asked that the accused 
might be proseouted under seotion 76 of tbe 
Embankment Act. The Sub-Divisional Ma¬ 
gistrate On receipt of this report and without 
examining the complainant summoned the 
aoensed and himself tried and convicted them. 
Tbe learned Sessions Judge reoommendB tbe 
iooyiation to be set aside and a re-rtial ordered, 
on the ground that the Magistrate did not 


somply with the provisions of seotion 200 of 
the Code of Criminal Procedure. 

It has not been suggested that the accused 
have, in any way, been prejudiced by the 
failure of the Magistrate to examine the 
complainant on oath under seotion 200 of the 
Code. The trial commenced on the 11th 
December. The witnesses for tbe proseou- 
tion were examined and cross-examined at 
great length and their evidence was concluded 
on the 23rd Deoeraber. A number of witnesses 
were tendered on behalf of tbe aoensed. 
The examination of witnesses for the defence 
finished on the 9th of January and the 
judgment of the Magistrate was delivered 
on the 10«h of January. Throughout the 
trial in the Court of the Magistrate the 
accused did not make any grievance that 
they were prejudiced ODacoountof the failure 
of tbe Magistrate to examine the complainant 
on oath under seotion 200 before summon¬ 
ing the aooused, although several petitions of 
different Dature appear to have been filed 
on their behalf during the trial. The 
Distriot Engineer, on whose report the pro¬ 
secution wa9 started, was also examined as 
a witness on behalf of the proseoution 
duriog the course of the trial and was fully 
cross-examined on behalf of the aooused, 
As a matter of fact the learned Sessions 
Judge himself does not rest his recommenda¬ 
tion upon the ground of prejudice to the 
accused on account of the omission to examine 
the oomplainant under seotion 200 of the 
Codp, before issuing processes against the 
aooused. Apparently the Sessions Judge 
thinks that such an omission was an illega¬ 
lity, which vitiated the whole trial and 
affeoted the jurisdiction of the Magistrate to 
summon and try the aooused. In this he is, 
no donbt, supported by the judgment of 
Das, J„ sitting singly, in the oase of Mangu 
Koeri v. Emperor (l) (May 2nd, 1919), relied 
upon by the Sessions Judge in his letter of 
reference. 

However, in a oass similar to the present 
one ithagu Sahu v. Emperor (2)) Chamier, 
J , and SharfuddiD, J., presiding over a 
Division Bench of this Court in November 
1916, only a few months after its estab- 

(1» 61 Ind. Oas. 466; 20 Cr. L. J. 481. 

(2) 33 Cas. 750; 1 P. L. J. 692; 18 Cr. L. J. 
366; 8 P. L. W. 29. 
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lishment, observed that an omission to 
examine the oomplainant under seotion 200 
of the Code was "no doubt a serious ir¬ 
regularity in the proceedings of the Magis¬ 
trate, but inasmuch as the accused were 
not in any way prejudiced by that irregula- 
rity it would, we think, be wrong to set 
aside the conviction on that ground. In 
our opinion the oase clearly oome9 under 
section 537 of the Code of Criminal Pro¬ 
cedure.” This ruling was quoted before 
Mr. Juatioe Das, but he declined to follow 
it on the ground that the authorities 
placed before him were not probably shown 
to the learned Judges who decided that 
oa6e. But this is no ground at all for 
disregarding the decision of a Division 
BeDoh of this Court by a Judge sitting 
singly. The only course open to Mr. Justice 
Das, if be doubted the correctness of the 
aforesaid deoision of the Division Bench, 
was to have referred the matter for deoision 
to a larger Benoh. 

Apart from any other ground, the present 
case should he governed by the aforesaid 
decision of the Division Bench, and not by 
that of Mr. Justice Das sitting singly. Be> 
sides, the view taken by the Division Benoh 
appears to be correct and in agreement with 
the view taken by almost all the High Courts 
in Indie, as shown by me in the oase of 
Saheb Tewari v. Emperor (3) loDg before the 
deoision by Mr. Justice Das. Mr. 
Justice Das, while referring to my judg- 
ment, doubted if this was the view of 
the other High Courlp, apparently because 
the decisions of the other High Courts 
were not placed before him. I referred to 
only a few leading oases on the subject, as 
the later oases simply followed them, and 
I did not consider it necessary to refer to 
them. 

With more deferenoe to the opinion of 
Mr. Justioe Das, I would now deal with the 
authorities. 

The leading case is that of Queen-Empress 
v, Mor.u (4), There a yadast of a Revenue 
Officer, as the report of the Distriot Engineer 
in the present esse, was held to be a com 
plaint under seotion 4 of the Code cf Crimi¬ 
nal Procedure.' The accused was summoned 
and tried without the complainant having 

(3) 49 Ind. Cas. 919; 2Q Cr. L. J. 247. 

(4) 11 M. 44Pj 2 Weir 2?8; 4 Ind. Dec. (n. s.j 5 09. 


been examined under seotion 200. It was 
held there that the omission to examine 
the Tahsildar under seotion 200 was only 
an error of procedure under seotion 537 of 
the Code and, as the accused were not 
prejudiced by the irregularity, the High 
Court of Madras deolined to interfere in 
revision with the conviction of the aooused. 
Mr. Justice Das disposed of this Madrasrnling 
on the ground that it did not appear to have 
been "followed in any other oase in MadraV 
Bat that does not in any way shake its 
authority, for the procedure in Madras must 
have been set at rest by this authority, as 
is clear from the more recent oase of Pelu 
Nathan, In re (5). 

The Punjab Chief Court followed it in the 
oase of Uttam Chand v. Empress (6) 
and Oirdhari Lai v. Emperor (7), and 
the Sird Judicial Commissioner's Court 
in the oase of Muso v. Emperor (8). 

The Bombay High Court took a similar 
view in Aparao Jhavenlal , In re (9) and 
followed the Madras case. 

In Allahabad, there was at first a con¬ 
flict of opinion on the point. In 1887, in 
the oase of Queen-Empress v. Murphy (10), 
Mahmud, J., held that the"omission to examine 
(the oomplainant under seotion 203 of the 
Code of 1882, corresponding to seotion 200 
of the present Code) amounded to only an 
irregularity of such a character as would be 
covered by the somewhat extensive provision 
of section 537.” No doubt, as pointed out 
by Mr. Just’oe Das, in the case of Kesri v, 
Muhammad Bakhsh (11), Knox and Blair, 
JJ,, did Dot subscribe to the view taken 
by Mahmud, J. In that case the accused 
was acquitted without the oomplainant 
having been examined on oath and without 
taking the evidence produced in support 
of the prostoution, and it was in the oil oums- 
tanoes of the oase very rightly observed 

(5) 12 Ind. Cas. 526; (1911) 2 M. W. N. 366; 10 M. 
L. T. 673; 22 M. L. J. 165; 35 M, 606; 12 Cr. L. J. 
550. 

(6) P. L. R. lfOO, p. 63 Cr. 

17) 10 Ind. C as. 160; 11 P. R. 1911 Cr ; 32 P. W. R 
1911 Cr.; 146 P. L, R. 191'; 12 Cr. L J. 217. 

(8) 25 Ind. Cas. 977; 8 S. L. R. 41; 16 Cr. L. J. 640, 

(9j 48 Ind. Cas. 682; 20 Bom. L. R. 1018; 20 Cr. h. 
J. 42. 

(10) 9 A. 666; A. W. N. (1887) 14*; 6 Ind. Deo. 
(n. s.) 8S1. - - 

()1) 18 A. 221; A.'W. N. (1896) 36; 8 Ind, peg, 
(N. S.j 814; . ;l. . . 
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that the Magistral was bound to hear 
the oomplainant and take all the evideoca 
that he wanted to prodooe in support of 
the prosecution. ” The point raised io the 
present ease did not arise there, namely, 
whether after the oonviotior, the mere 
omission to examine the oomplainant 
under seotion 200, without any prejudice 
to the accused and without their having 
taken any objection at an earlier stage, 
would vitiate the trial. 1 he point expressly 
arose in the reoent oase of Empeior v. 
Bateshar (12), where Riohardr, 0. J . and 
Piggott, J , declined to interefere in revision 
with the conviction of the accused on the 
ground that the omission to examine the 
complainant was a mere irregularity, though 
they pointed out that the provisions of the 
Oode as to procedure ought to be strictly 
complied with. This latest authority of the 
Allahabad High Court was apparently not 

quoted before Mr, Justice Das. 

In the Calcutta High Court, no d iubt, 
in the oases of Satya Charan Qh'se v. Ohatr- 
man of the JJtterparah Municipality (Id ) 
and Lokenath tatra v. Sanyasi . Oharan 
Manna (14) the complaints were dismissed 
under seotion 20d without the oomplainanta 
having been examined on oath; and upon 
the motion of the complainants it was rightly 
held that the ooraplaints were not properly 
disposed of and that it was the duty of the 
Magistrate, as directed by seotion 200 of the 
Code of Criminal Procedure, to examine 
the oomplainanta on oath and that unless 
this was done, it was not competent for 
him to have dismissed the complaints. 
This is not the oaBe here. With great 
respect to Mr. Justice Das, these oases 
relied on by him, to my mind, have no bear¬ 
ing on the present oase. The direct authorily 
of the Calcutta High Court is the case of 
Bhagaban Ohandra Karmokar v. Grown (15). 
There, Chitly and Carndoff, JJ., follow¬ 
ing the oase of Queen-Err.press v. Monu (4), 
declined to interfere with the oonviotior, 
where upon the report of the Excise Sub- 
Inspector the aooused was summoned without 
the Sub Inspector having been examined on 
oath on the ground, as in the present case* 

. (12) 80 Ind. Cas. 663; 87 A. 628; 13 A. L. J. 840; 16 

Gr. L. J.6G9. 

(18) 3 0. W. N. 17. 
v (14) BO 0. 928; 7 C. W. N. 525. 

% (1$) 10 0. W. N. tv (66) notes. 
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that he as oomplainant was subsequently 
examined at the trial. They held that the 
omission to examine the oomplainant was 
only an error of preoedure. 

The two most reoent decisions of the 
Calcutta High Court in 1919: Rarihar Roy 
V. Emperor (16) and Bhairab Ohandra Barua 
v. Emperor (17), have reviewed the autho¬ 
rities of all the oases and have upheld the 
view taken in the leading oase of the 
Madras High Court, namely, Queen-Empress 
v. Monu (4). This Court has already held 
that in matters of procedure it would 
follow the decisions of the Caloutta High 
Court. 

Mr. Justice Da°, however, preferred to 
follow the decision in another oase of this 
Ccurt in Jhuna L<>1 Salu v. Empzror (18) 
(Sbarfuddin and Roe, JJ). In that oase the 
objection was takeD at the earliest possible 
opportunity just after the accused was 
summoned. There, upon the complaint of 
one Mahamaya Prasad regarding the fabrica¬ 
tion of a document, the Magistrate without 
examining the complainant on oath referred 
the matter to the Criminal Investigation 
Department for enquiry and on the result of 
that enquiry the Magistta'e summoned the 
aoocsed. It was pointed out that the 
Magistrate should have, under eeotion 200, 
examined the complainant on oath immedi¬ 
ately when the complaint was filed and tba f , 
if he wanted to proceed farther, he ought 
to have called either upon the complainant to 
file a fresh complaint, or the Polioe Officer 
who conducted the investigation to do so, 
and then examine the complainant on oath. 
That case, therefore, cannot apply to the 
present case or to the faot6 of the case 
decided by Dar, J. 

The whole question is, at what stage the 
objection is taken ? If it is taken at an 
early stage, surely action should be taken 
to eet right the defeot and to proceed 
with the ease after examining the com¬ 
plainant on oath under seotion 200, but 
certainly, if the objection is taken after the 
trial is over and the accused is convicted, 
it oannot in iteelf vitiate the trial unless 

(16) 62 Hid. Cas. 595; 23 C. W. N. 48J; 29 C. L. J. 
3fc? ; 20 Cr. L. J. 675. 

(17) 53 Ind. Cas. 698; 23 C. W. N. 484; 29 C. L. J. 
318; 46 C. *07; 20 Cr. L. J. 794. 

(18.- 41 Ind. Cas. 1G02; 2 P. L. J. 657; 2 P. L. W 
J 52 ; 18 Cr. L. J. 890 iVofes. 
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ifc has occasioned a failure of justice or has 
prejudioed the accused in his defence. All 
the High Courts agree in this view, and 
there is no oase, as observed by Chamier, 

C. J., and SharfuddiD, J., in the oase of 
Phagu Sahu v. Emperor (2), already referred 
to, " in whioh a Court has in similar eiroum- 
stances set aside- a oonviotion on aooount 
of failure of the Magistrate to examine the 
oomplainant when the complaint was made. 

I must, however, repeat what I said in 
my earlier decision in the oase of Sabib 
Tewari v. Emperor (3), that the procedure 
laid down in section 200 of the Code ought 
to bs strictly complied with. It is a very 
valuable safeguard which the Legislature 
has provided and must be scrupulously 
observed and insisted upon. As pointed 
out in the case of Emperor v. Batesher (12), 
the non-complianoe with this provision of 
the Code leads to much confusion and waste 
of public time, not to speak of involving 
the parties to unnecessary expense. It is 
regretable that at this distance of time the 
express provision in the Code ani the repeated 
pronouncements of the High Courts should 
be ever violated by Magistrates. The atten¬ 
tion of the Magistrate concerned should 
be expressly drawn to it that his disregard 
of the primary procedure in the Code has 
led to so muoh waste of time of the Sessions 
Judge and of this Court and harassment to 
the parties. 

No doubt, in the oiroumstances of this 
oase I must decline to aooept the recom¬ 
mendation of the Sessions Judge and to 
interfere with the oonviotion of the aooused, 
on the ground that the accused were not 
prejudioed in any way, and that the Dis 
triot Engineer, at whose report the proseou- 
tion was started, was subsequently examined 
at the trial and was fully oross examined, 
though he was not examined on oath before 
issuing processes against the aooused. 

Interference declined, 


BOMBAY HIGH COURT. 

Appellate Civil Jurisdiction 

November 10, 1919. 

Present :—Sir Norman Maoleod, Kt., 

Chief Justioe and Mr. Justice Heaton. 

In re KALIDAS J. JHAVERI— 

Respondemt. 

Contempt of Court—Publication of document forming 
part of record of case, before hearing Practice, 

All proceedings in cases pending before a Court 
of Justice are privileged and they must not be 
published until the case comes on for hearing before 
the Court, [p. 463, col. 1.] * 

JUDGMENT.—Mr. Jhaveri, a Pleader 
practising at Ahmedbad, was one of the 
respondents against whom notices were re¬ 
cently issued in consequence of a letter 
whioh was addressed to the Registrar of 
the High Court by Mr. Kennedy, the 
District Judge of Ahmedabad. After the 
notioes had been served, the respondents 
asked for inspection of Mr. Kennedy’s 
letter and they were allowed to receive 
copies of that letter. I should have 
thought that any Pleader ought to have 
known that it was contrary to the rules of 
the profession, and oontrary to the duty 
whioh he owed to this Court, to show 
that letter to any outsider, or give copies of 
that letter to any outsider. The respond¬ 
ent, Mr. Jhaveri, obtained a oopy of this 
letter, whioh, I may remark, was a private 
letter written by the District .Judge to 
the Registrar, and, therefore, the private 
property of the Court until the proceedings 
had beoome public. Mr. Jhaveri handed 
a copy of that letter to Mr.^Gandbi, who he 
knew was the editor of Young India. 
Mr. Gandhi published that letter in his 
paper, and also commented on it. It is 
quite true than Mr. Jhaveri had nothing 
to do with that. But he must have 
known that when he handed the letter to a 
journalist, that journalist would make such 
use as he thought proper of that letter, 
subject to the rules which he considered 
governed the publication of such matters by 
journalists. In his letter of explanation to 
the Court, Mr. Jhaveri writes that he saw 
no impropriety in handing the letter to Mr, 
Gandhi. He neither brought about hb 
publication, nor did he prevent it* 
what has passed to-day between Mr. Jhaveri 
and the Court, we trust that he will now 
■ee that it was most improper on his pen 
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to have banded that letter to Mr. Gandhi* 
He might have shown it to Mr. Gandhi 
as a leader of the Satyagraha movement 
in order to take his advice. Bat if he did 
so, he ought to have especially stipulated 
that it was shown to Mr. Gandhi as his 
private adviser, and not as a joornalist, 
and he shonld have specially prohibited 
Mr. Gandhi from making any nse of 
that letter as a journalist. It is oertainly 
strange that the respondent shonld not have 
seen the impropriety of bis aotioD. He 
has told ns that it is not nnnsnal in the 
Mofussil for papers placed on the file in 
certain proceedings to be published before 
the proceedings are made pnblio in Court. 
If that is the practice in the Mofussil, 
the sooner it is stopped the better. All 
proceedings in cases pending before a Court 
of Justice are privileged, and they must 
not be published until the oase comes on 
for hearing before the Court. It is oertainly 
desirable that Pleaders who go out to 
practise in the Districts should feel that 
they continue to be under the restraining 
influence of the leading members of the 
profession practising in Bombay. I am 
quite sure that nothing of this sort would 
ever have ocourred in Bombay, and Mr. 
Jhnveri, if he oon6nlts any of the learned 
Pleaders who are sitting in Court, will be 
told that he had no business whatever to 
have given a copy of this letter to a person 
in Mr. Gandhi’s position, unless he took 
precautions that it should not be published 
until the notioes were beard in Court. Such 
conduct was particularly disgraceful in this 
matter, because the proceedings were between 
Mr. Jhaveri and the Court itself in whioh 
the Court was dealing with hi*B sanad 
which might have been suspended or taken 
away from him, and, therefore, he should 
have been all the more oareful not to do 
anything in the course of the proceedings 
whioh might give the Court further cause 
for dealing with his sanad. However, we 
think now that this expression of opinion 
on our part should be a lesson to Mr. 
Jhaveri in the future, and ought to be notice 
to other practitioners in the Mofussil of 
what we oonsider is the proper oonrse to 
follow in suoh oases, and, therefore, we 
content ourselves in this case with severely 
reprimanding Mr. Jhaveri. As I said at 
fbe commencement, I am very glad that 


he has had the courage to oonfess that he 
was the respondent who committed this 
breach of privilege. He has thereby saved 
the other respondents the trouble of oomiug 
to Bombay, as they would have had to do, 
if he had not written to the Registrar, for 
it was necessary that what we thought 
about this matter should be said in open 
Court. 

Order accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 1148 of 1919. 

Janaary 29, 1920. 

Present Mr. Justice Piggott and 
Mr. Justioe Walsh. 

RAMA SINGH alias RAMAN SINGH 
—Accused—Appellant 
versus 

E M PE RO R—0 ppos ite • Partt. 

Penal Code ( Act XLV of 1860,1, ss. 3j2, 304, 326— 
Death caused by blows—Intention to cause death 
absence of — Offence. 

Where death reaults from blows struok in a 
scuffle, not as a direot result of such blows, but owing 
to disease haring supervened, and it is found that 
when the blows were struck, there was no intention 
of causing death nor an intention of causing such 
bodily injury as the assailant knew to be likely to 
cause death, a conviction should be recorded in the 
alternative under section 304 or 326 of the Penal 
Code, a conviction under section 302 would in such 
a oase not be appropriate, as the case could not bo 
brought within the definition of murder, [p, 464 
col. 2.] ’ 

Criminal appeal against the order of the 
Sessions Judge, Ghazipur, dated the 17th 
September 1919. 

Mr. 8, N , if utterji (with him Mr. A. 8. 
Osborne) , for the Appellant. 

The Assistant Government Advosate, for 
the Crown. 

JUDGMENT.—The fasts established by 
Ihe evidence in this ease are as follows, 
The appellant Kama Singh had a dispute 
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with his neighbour and caste fellow, Ghnra 
SiDgb, abont the boundaries of their fields. 
The dispute led to a socftia and finally Rama 
Singb, having armed himself with a lathi, 
assanlted Ghnra Singh. It would seem that 
he struck him tbre9 blows, one of which 
fractured the bones of the left forearm, 
another fractured a bone in the right hand 
while the third fraotured both bones of the 
left leg. This last must have been the third 
blow struok, beoauee tbe evidenoe is that 
Ghnra Singh fell down after receiving the 
blows struck by the appellant and was not 
again hit after he had fallen to the ground. 
Ghura Singh was oarried to hospital. He 
made a report at the Police Station and his 
dying declaration was recorded twice, once 
by a Magistrate at Bansdih while he was 
under treatment in the looal dispensary and 
afterwards by a Magistrate at Ballia. Tbe 
first of these declarations has rightly been 
described by the learned Sessions Judge as 
the most important pieoe of evidenoe in the 
ease. There are, however also statements 
by eye*witne88es of the assault which fully 
establish tbe facts above set foith. The 
question which has been really argued before 
ns is the nature of the offence thereby commit¬ 
ted by Rama Singb. Tbe learned Sessions 
Judge says that he must, by some presump¬ 
tion of law, be considered to have known that 
in inflicting these injuries he was likely 
thereby to cause death. That finding, as it 
stands, might suffice for tbe definition of 
oulpable homicide in section 299 of the 
Indian Penal Code, but it is not quite Buffi- 
oient for the more stringent definition of 
murder contained in the fourth clause of 
section 300. As a matter of fact Ghnra 
Singh died because gangrene supervened in 
consequenoe of the injury to the left leg. 
■$Ve have no doubt that his death was caused 
*>y Rama Singh. We also agree with the 
learned Sessions Judge in holding that there 
is no warrant in the evidence for a finding 
that Rama Singh, when he struok. Ghura 
Singb, intended to cause his death, or intend* 
ed to cause suoh bodily injury as he knew 
to be likely to cause death. The most 
serious points in the case against the appel¬ 
lant &re the facts that after tbe first dispute 
he went away to his house, to fetch the 
lathi with whioh he committed the assault, 
and secondly the faot that Ghura Singh was 
an old man apparently of feeble constitution. 


On the other hand, the evidence does show 
that Ghura Singh oarried a bamboo^ lathi 
of some sort and that he defended himself 
with it. As a matter of faot, although none 
of tbe witnesses says in so many words that 
Ghura Singh also struck Rama Singh, the 
learned Sessions Judge has noted in his 
judgment that there was evidence of some 
slight injuries to Rama Singh’s person, 
presumably suffered in the course of the 
encounter. On the whole we think that the 
learned Sessions Judge has gone a little too 
far in bringing the case within th6 definition 
of murder. It is certainly one of those cases 
in whioh a Jury in England would unhesitat¬ 
ingly oonviot of manslaughter. 

We think it a very arguable point whether 
the oonviotion should be recorded as one 
of oulpable homioide not amounting to 
murder under section 304, Indian Penal Code, 
or simply as one of causing grievous hurt 
under section 325 of the same Code. The law 
allows us to record a oonviotion in the 
alternative, and we think it well to do so as 
we desire to mark our sense of the gravity of 
the case by passing the maximum sentence 
provided for the lesser of the two offenoes 
above referred to. Oar orders therefore,, is 
that we set aside the oonviotion under section 
302, Indian Penal Code, and the senteuoe of 
transportation for life passed by the Sessions 
Court, We reoord a oonviotion in the 
alternative under Eestion 304 or section 325 
of the Indian Penal Code and we sentence 
Rama SiDgh to rigorous imprisonment for 
seveD years, the sentence to take effect from 
the date of his oonviotion in the Sessions 
Court. •" 1 


Conviction altered ; 
Sentence reduced . 


\ * - • * 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Appeal No. 14 

cf 1918. 

July 31, 1919. 

Present-.— Mr. Justice Heaton and Mr. Justice 

Marten. 

WOLF & Sosa (in liquidation)— 
Plaintiffj — Appellant s 
tersus 

DADIBA KHIMJI & COMPANY— 
Defendants—Respondents. 

Contract Act (IK of 1812), ss. 21, 65,72-Enemy 
Trading Act (K of '9167, s. 12- -Contracts with 
'enemy firm—Cross-contracts after outbreak oj war, 
validity of—Agreement by Liquidator of enemy firm, 
legality of—Payments made under valid contracts, 
whether can be recovered. 

Plaintiff, a German firm trading in Bombay, 
engaged the defendants as guarantee brokers and 
Muccadums, the latter depositing, by way of guaran¬ 
tee, Bs. 60,000, with the branoh of the firm at 
‘Bombay. Between the 15th and 23rd July 1914, the 
firm contracted to purchase from defendants certain 
bales of cotton for forward delivery. The political 
atmosphere in Europe at that time having created 
;UneasineBB in the market, the defendants on the 
3rd August 1914 demanded repayment of their 
security deposit, and on the same day the sum of 
Bs. 40,000 was paid to them, and as regards the 
•balance, they were informed that it was impossible 
to draw money from Europe. War broke out at 11 
,p. M. on the 4th August between Great Britain 
’and Germany. On the 6th August the plaintiffs, 
through their manager at Bombay, entered into an 
agreement with the defendants recording the pledge 
, 0 ? 797 bales of cottop blankets as security for the 
balance of the deposit and the diffeiencss on the 
'forward cotton contracts On the 27th August certain 
cotton bales were pledged to defendants as further 
.security, and on the ?rd September the forward 
; cotton contracts were closed by cross-contracts. 
The manager of the firm was interned on the 
6th September and the affairs of the firm at 
Bombay placed in charge of a Liquidator, who, in 
1916, entered into an agreement with the defend¬ 
ants for the sale of the cotton blankets and of the 
cotton, the terms of which were that defendants 
were to sell the blankets and repay themselves out 
'Of the Bale-proceeds, and that the Liquidator was to 
■.sell the cotton and give the defendants a first 
ohargo on the sale-proceeds for any balance remain¬ 
ing due to thorn after taking credit for the sale- 
proceeds of the blankets. Both sales were effected, 
‘but as the sale-proceeds of the blankets were in¬ 
sufficient to satisfy the amount due to the defend¬ 
ants, they in February-March 19 >6 made a 
'demand on the Liquidator for payment of the 
balance out of the sale-proceeds of the cotton. In 
April 1916, the Liquidator repudiated this agree¬ 
ment, demanded the sale-proceeds of the blankets, 
less Rs. 10,003 and certain other charges, and 
declined to pay anything out of the sale-proceeds 
<of the cotton. After some further correspondence 
4fet#d6n the parties the Liquidator, on the 6th 

Ifc 30 


August 1917, brought the present suit to recover 
from the defendants the sale-proceeds of the 
blankets, less 11s. 10,000, shop rent and wages, on 
the grounds— 

< l > that the pledge, being a transaction for the 
benefit of an enemy, was void; and 

(2) that the contracts for the purchase of cotton 
became void on tlio outbreak of war, and the subse¬ 
quent pledge and setting off of forward contracts were 
of no legal effect. 

The defendants counter-claimed to recover from 
the sale-proceeds of the cotton the amount of the 
balance due to them. The trial Court dismissed the 
plaintiffs’ suit and decreed the counter-claim. Ou 
appeal by the plaintiffs: 

Held, that the plaintiffs’ suit had been rightly 
dismissed and the defendants’counter-claim rightly 
decreed; that the agreements entered into by the 
Liquidator with the defendants were “contracts 
within the meaning of the Contract Act and could 
not be avoided under section 21 of that Act as 
being made under any mistake of law, and payments 
made to the defendants were payments under these 
binding contracts and could not be recovered under 
section 72 of the Act. [p- 480, cols. 1 & 2.J 

Appeal from the following judgment, dated 
the 12th December 1918, of Mr. Justice 
Maoleod, in Original Civil Jurisdiction Suit 
Nr. 827 of 1917. 

“The plaintiffs are a hostile firm oarrying 
on business in Germany and have filed this 
eui*, throngh Mr. P. S. Mellor, the Liquidator 
appointed hy a Government Notification of 
’the 20th September 1916. 

The plaintiffs had a branoh office in 
Bombay, the manager of which was one F. 
Zoller, and at that branch an extensive 
business in cotton, cotton waste and cotton 
blankets was being carried on. 

The defendants were employed as guarantee 
brokers and Muccadums by the Bombay 
branoh, having deposited Rs. 50,000 with Zol¬ 
ler by way of guarantee. 

During the first half of 1914 there were 
disoussioDB between Zoller and the defend¬ 
ants regarding the return of the deposits 
for reasons wbioh it is not necessary now 
to go into. Bjtweenthe 15th and 23rd July 
Zoller contracted to purchase from the defend¬ 
ants 2,800 bales of cotton January and March 
delivery. 

On the 1st August when the situation in 
Earope hod beoome oritioaJ, the defendenta 
wrote to Z oiler again asking for the return 
of the deposit. 

On the did August defendants wrote 
agaio asking for the return of the deposit 
or if the money could not ba paid, for 
security. They also mentioned that owing 
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to the fall of the market there was already 
a large difference on the forward con¬ 
tracts. 

The same day Zoller repaid the defend¬ 
ants Rs. 40,000. On the 4th Angast Zoller 
wrote referring to the payment and said 
he oonld Dot pay the balance as it was 
impossible for him to draw morey from 
Europe. He continued. We do not mind, 
however, handing you our stook of 797 bales 
of blankets lying at the Jeewanji Press, 
Bombay, as a security for any sum which 
might be found due to you against forward 
transactions and we are prepared to enter 
into an agreement with you to that 
effect.” The defendants replied on the 
same day: “We are very muoh thankful to 
you for returning us Rs. 40,000 and 
interest. We shall be muoh obliged if you 
will make convenient to return us the 
balance in a few days. As you want to 
keep the forward, transactions open we oan 
do so provided you give us sufficient 
margin. The difference at to day’s rate 
amounts very nearly to Rs, 65,000. So if 
your goodselves give us your cotton 
blankets bales as security, we shall keep 
the Sodas open. The future looks so gloomy 
and uncertain that one has to keep himself 
on guard. Please do not think that we are' 
suspicious and impatient. We very well 
know that your firm is a sound one, but 
the oiroumstanoes compel us to look to 
our safety:” and Zoller also handed over 
to the defendants the keys of the godowDS 
containing the blankets It may be noted that 
the defendants occupied a room od the same 
building in which were the plaintiffs’ offices. 

War broke out between Great Britain 
and Germany at 11 p. m. on the 4th August. 
On the 5bh August an agreement was 
signed by Zoller on behalf of the plaintiffs 
and the defendants recording the pledge 
of the 797 bales of blankets as security 
for the balanoe of the deposit and the 
differei oes on the forward contracts. The 
blankets were to be sold by defendants in 
consultation with Zoller at the best 
possible market rate against spot cash in 
Bombay. 

On the 10th August the Royal Pro- 
•lamation of the 5th August setting forth 
the law and polioy with regard to trading 
with the enemy was published in the Bombay 
Government Gazette. 
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Briefly that was a warning to all persons 
resident, carrying on business or being in 
the British Dominions not to have any 
oommeroial intercourse with any person 
resident, carrying on business or being in 
the German Empire, otherwise they would 
be liable to such penalties as the law 
provided. Any transactions with or for the 
benefit of any person resident; oarrying on 
business or being in the German Empire 
which were not reasonable and were not 
for the time being expressly prohibited 
and which but for the existence of the 
state of war would be lawful were permitted. 

But it was provided that the proclama¬ 
tion should not apply to the trading or 
oommeroial intercourse oarried on by any 
person who had an interest in houses or 
branches of business in some other country 
as well as in the Dominions, solely from or 
by such houses or branches of business in 
suoh other country. 

An offioial explanatory announcement 
was issued on the 22nd August. It was 
pointed oat that it was important to con¬ 
sider where the foreign trader resided 
and oarried on business, and not his 
nationality. 

Consequently there was no objection in 
British firms trading with German or Austri¬ 
an firms established in neutral or British 
territory. If a firm with headquarters in 
hostile territory had a branch in British 
or neutral territory, trade with the branch 
was, apart from prohibitions in special 
oases, permissible as long as the trade was 
bona fide and no transaction with the head 
office was involved. 

Commercial contracts entered into before 
war broke out with firms established in 
hostile territory oould not be performed 
during the war and payments under them 
should not be made to suoh firms during 
the war, hut there was no objection to pay¬ 
ments being made for goods already delivered 
or for services already rendered. Whether 
contracts entered into before the war were 
suspended or terminated was a question of 
law whioh might depend on oireumstaneee. 

On the 28th August the Government of 
Bombay issued a Press Note giving the effect 
of this announeement. 

It may be gathered that there was in 
August 1914 a certain amount of doubt is 
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the minds of the authorities as to what was 
the oommon law with regard to trading with 
the enemy on the outbreak of hostilities. 

In early days all interaourse with the 
King’s enemies was forbidden. Subjects of 
the hostile power were alien enemies and at 
oommon law had no rights. The King’s prero¬ 
gative probably extended to seizing enemy 
property on land as well as at sea. As to pro¬ 
perty on land this prerogative has long fallen 
into disnse. Sabjeat to any legislation to the 
•ontrary or anything contrary to the treaty 
of peace, enemy property in this country 
will be restored to the owners after the war 
just as property in enemy countries belonging 
to His Majesty’s subjects will or ought to be 
restored to them after the war Iper Lord 
Parker in Ertel Bieber 4* Go. v. Rio Tinto Go. 

(1) ]. Certain personal rights of enemy 
subjects living under the King’s protection 
were also reoognised [see Wells v. Williams 

(2) ], and the doctrine of commercial domicil 
was established whioh was observed by the 
Courts whioh interpreted the Law of 
Nations with regard to what was lawful 
prize by capture ait sea. The test of a 
person being an alien enemy is not his 
nationality but the place in whioh he resides 
or carries on business.” Porter v. Jfreuden- 
berg (3). Still the King’s prerogative to 
deal with enemy subjects residing within his 
territories and under his protection has not 
been diminished. They oan either be intern¬ 
ed or deported, but in the absence of any 
Specific prohibition trading with enemy sub- 
jeots who are living under the King’s pro¬ 
tection would not be trading with the enemy. 


On the 17th August Zoller wrote to the 
defendants asking them to insure the 
blankets in their own name. On the 25th 
August defendants wrote asking for further 
security owing to the further fall in the 
pr;o 3 of cotton and suggested that certain 
cotton bales belonging to the plaintiffs 
should be handed over, the blankets to ba 
sold first. 

- On the 27th August Zoller replied, agreeing 
to this demand and stating that the key of 


(1) (1918) A. 0. 20J at p. 2e9i 87 h. J. K. B. 63Ij 
118 L. T. 181 1 21 Com. Oas. 241} 34 T. L. B. 20S. 

(2) (1018) 1 Salk. 46; 1 Ld.Raym. 282; 9L E. B- 45. 
(8) (1915) IK. B. 857; 8k L. J. K. B. 10)1} 112 

ft, T. 813} 20 Com. Oas. 18 )j 32 R. P. 0. 103j 59 S. J. 
8l0i 81 T. L. B. 168. 


their godown at Colaba had already been 
handed over. 

On the 3rd September the contracts of 
July were dosed by oross-contracts being 
entered into for re-sale of the cotton to 
the defendants at the rates then prevailing. 

On or about the 5th September Zoller 
was interned and one Tombroff was put in 
charge of the affairs of the Bombay branch 
of plaintiffs’ business as Liquidator. 

Previous to his internment Zoller bad 
requested the defendants to open a shop for 
the sale of the blankets in small quantities, 
and they did so, but very few were sold. 

Then on the 9th September was issued a 
further Royal Proclamation relating to trad¬ 
ing with the enemy. 

It was stated in the preamble that it 
was desirable to restate and extend the pro¬ 
hibitions in the Proclamation of the 5th 
August and for that purpose to revoke that 
Proclamation. 

By olause 1 the Proclamation of the 5th 
August was revoked together with any public 
announcement officially issued in explanation 
thereof. By olause 3 the expression enemy 
was defined as any person or body of persons 
of whatever nationality resident or carrying 
on business in the enemy country. 

Clause 5 restated and extended the pro¬ 
hibition regarding trading with the enemy 
and, inter alia, payment of any sum to or for 
the benefit of any enemy was prohibited. 

Olause 6 provided that where an enemy 
had a branch locally situated in British, 
allied or neutral territory not being neutral 
territory in Europe, transactions by or with 
such branch should not be treated as transac¬ 
tions by or with any enemy. 

It has been deoided in England that 
transactions in clause 6 refer only to new 
transactions and do not include transactions 
before the war. 

On the 5th June 1915 Tombroff wrote to 
the Controller of Hostile Trading Concerns, 
stating that certain stocks of cotton and cotton 
blankets were left with him whioh he 
proposed selling by auction in small lots. 
The blankets were in possession of the defend¬ 
ants as security against differences due to 
them on eotton. Upto that time a very 
Bmall quantity of blankets had been sold. 

On the lith June the Controller replied 
agreeing to this proposal. 
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On the let July Tcmbroff wrote to the 
Controller that he would arrange with the 
defendants for the pale of blanketp, the pro¬ 
ceeds to be regained by them against their 
claim, 8nd enolosed a letter from Messrs. 
Payne and Co., in whiob they had advised 
him that he was not entitled to claim 
delivery of the blankets without paying the 
moneys due to the defendants. The Con¬ 
troller merely acknowledged the receipt of the 
letter. 

By the end of the year 1915 the blankets 
had been sold, some by auotior, some to the 
defendants under an arrangement with the 
Controller, and there is no dispute now with 
regard to the amount they realised. Accord¬ 
ing to the deferdants’ aoocunt there was 
still left a balance of over Rs. 47,000 due to 
them after giving credit for this amount. 

Though nothing was said about the cotton 
in the correspondence, Dadiba Hormupji, a 
partner in the defendant firm, has sworn that 
the cotton was cold by Tombroff under the 
following arrangement. Defendants gave 
delivery to his purchasers, while the sale- 
proceeds were credited to a separate aocount 
and if anything remained due to the defend¬ 
ants after the sale of the blankets that 
would be paid from the sale proceeds. 

On the 13th November Tombroff wrote to 
the Controller that owing to the deoision of the 
Court in the oase of Tfxtile Manvj a eluting 
Co , Ltd v. Solomcn Biol hits (4), he would 
have to claim from the defendants whatever 
stock of blankets might be left unsold in their 
bands. 

On the 12th February 1916, defendants 
sent to Mefsrs. Ferguson and Co., who had 
been appointed Liquidators in the place of 
Tombrcff, a statement of aocount for blaDkets, 
scales and tarpaulins showing the sale- 
proceeds to be Rs. 79,467-9 4. 

On the 10th March the defendants sent 
a final statement of account showing 
Rs. 47,194 6 5 to their credit and asked for 
a cheque in settlement. 

On the 12th April the Liquidators’ Attor¬ 
neys wrote as follows: 

“ Our clients Messrs. A. F. Ferguson and 
Company, Liquidators of Messrs. W. Wolf 
& Sons, have plaoca in our hands your letter 
to them of the 10th ultimo with instructions 
to 6ay that the pledge of cotton blankets 

; (4) 33 Iml.;cus .353j 40 B. 570; 18 Bom. L. R. 105. 
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made on 5tb August 1914 by Mr. Zoller on 
behalf cf Messrs. W. Wolf & Sons was 
clearly a transaction fer the benefit of an 
enemy and was prohibited by common law 
and fell within the Royal Proclamation of 
the 5th August 1914 as to trading with the 
enemy. The contraot of pledge, therefore, was 
absolutely void and our clients, therefore, are 
entitled to the sale-proceeds in your bands 
as pledges. Our clients will give you oredit 
for Re. 10,000, being the balanoe of the 
deposit due to you by Messrs. Wolf & Sons. 
As to the accounts furnished to our olients 
our olients deny that you are entitled to shop 
rent and servants’ wages incurred before the 
appointment of our clients as Liquidators, 
Without prejudice to our clients’ contentions 
as to the correctness of the aocounts we are 
instructed to demand from you the amount 
of 6ale-proceeds of 797 bales of blankets in 
your hands arid to give you notice, whioh we 
hereby do, that if you fail to pay the same 
within 24 hours from the reoeipt hereof by 
you, our clients will without further intima¬ 
tion or delay file a «uit against you to recover 
tbe sale-prooeeds of the said bales holding 
you responsible for all oostp, charges and 
expenses of and incidental to tbe same.” 

Farther correspondence followed whioh 
closed on the 14th Jube 1916. 

Thereafter Mr. Mellor was appointed 
L : quidator but it was not until the 6th 
August 1917 that this suit was filed. In 
tbe plaint as originally drawn, no reference 
was made to tbe contracts of July nor to the 
cross contracts of the 3rd September, though 
it was stated that the consideration for the 
pledge of the 5th August was the amount 
due to defendants for deposit and differences 
in cotton purchased. However, the plaint 
was afterwards amended, and both sets of 
contracts were referred to. 

As the plaint now stands the plaintiffs' 
contend; 1. That tbe transaction of the pledge 
was a transaction for the benefit of the enemy 
and was trading with the enemy and void 
UDder the Proclamation of tbe 5th August 
and the oommon law. But it was not die* 
covered to be void until after the sale of 
the blankets. 

2 That upon outbreak of war the son- 
tracts for purchase of cotton became void 
and consequently the subsequent pledge and 
settling of the forward contrasts by way 
of crocs contracts were of no legal effeot. . 
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Aecordingly they prayed that the defend¬ 
ants should be ordered to hand over the 
sale-proceeds of the cotton blankets less the 
Be. 10,000, shop rent and wages. 

In their written statement the defendants 
said that the pledge of the blankets was 
effected on the 4th August and the evidence 
supports this. They denied that the transac¬ 
tion of pledge was for the beoe6t of the 
enemy or was trading with the enemy. 
Therefore they were entitled to retain the 
said-proceeds of the blankets. 

They then set out the pledge of ootton 
hales by Zoller on or about the 26th August 
and the subsequent agreement with Tombroff 
regarding the sale of the ootton. 

On the evidence the pledge of the ootton 
has been established as well as the agreement 
to pay out of the sale-prooeeds of the ootton 
any balanoe due to the defendants after the 
sale of the blauketj. 

The defendants then counter olaimed for 
its. 47,194-6-8 and further interest as due to 
them on the balanoe of aocount. 

After the plaint was amended, the 
defendants put in a further written 
statement denying that the contracts of July 
became void or' that the pledge and cross- 
oontraots were of no legal effect. 

Thty raid that the parties were under 
the belief that the oontraots of July con¬ 
tinued to be effeotual and their mistake, 
if they were mistaken, was a mistake as 
to the law in foroe in British India. 
That in any view the settlement of the 
oontraot by cross oontraot was a valid settle¬ 
ment and gave rise to a legal liability on the 
part of the plaintiffs to pay the difference at 
the due dates. 

Amongst the is3ue raised only Nor. 8, 9 
and 10 were issues of faot and it is not 
now disputed that thtse must be found in 
favour of the defendants. It does not eeem 
to make much differenoa in equity, consider¬ 
ing the oironmstanoep, whether Tombroff 
agreed that the defendants should have a 
first oharge on the sale proceeds of the 
OQtton or whether he agreed to pay them 
the balanoe due after the sale of the blankets 
oat of those sale preoaede. Mr. Dadiba 
f^id Tombroff agreed to the latter. Then 
on these facts as found, very interesting 
questions of law arise which have been 
very fully argued before me. Oa the 4th 
Angus! the position was as follows: -Plaintiff* 


had contracted to purchase 2,500 bales of 
ootton from the defendants January and 
Maroh delivery. In addition they owed the 
defendants Rs. 10,000. Owing to the fall 
in the prioe of ootton defendants had de¬ 
manded 8eourity for the due fulfilment of 
the forward oontraot and the payment of 
the Rs. 10,000, and they were in possession 
as pledgess of 797 bales of blankets belonging 
to the plaintiffs. 

It cannot now be contended after the 
decision of the House of Lords in Ertel Bieber 
& Go. v. Rio Tinto Go. (1) that the July 
oontraots were not avoided by the outbreak 
of war. 

Lord Dunedin said: There is indeed no 
such general proposition as that a state 
of war avoids all contracts between subjects 
and enemies. Accrued rights are not affected, 
though the right of Buing in respect 
thereof is suspended. Farther there are 
certain oontraots, particularly those whioh 
are really the oonoomitants of rights of pro¬ 
perty, whioh even so far as they are executory 
are not abrogated. In other words, the execu¬ 
tory oontraot which is abrogated must either 
involve interoourse, or its continued existence 
must be in some other way against public 
policy as that has been laid down in 
decided oases.” Therefore, if nothing further 
had been done the defendants were after 
the outbreak of war bound to restore the 
advantage they bad received, and the blankets 
would ooly remain as security for the repay¬ 
ment of the balanoe of the deposit. 

The renewal of the agreement for seourity 
on the 5th August stands, however, on a differ¬ 
ent footing. It was made under a mistaken 
belief that the oontraots were still legally 
binding and that was a mistake of law, The 
oontraot was not? therefore, voidable under sec¬ 
tion 21 of the Oontraot Aot. Was it then illegal 
and therefore, void at common law as being 
a Dew contract with an enemy, which came 
within the prohibition in the Proclamation 
of the btb AugustP So far as Zoller was 
aoting by procuration for the German 
principals it was a contract with the enemy, 
but it was also an act of trading with the 
Bombay branch whioh according to the 
official explanation was permissible, pro¬ 
vided it was bona Hie and no transaction 
with the head office.was involved. 

I do not think, therefore, it oan b>said 
that the agreement by itself was illegal 
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at common law. Bat the giving of security 
for money purporting to be payable under 
an agreement whose purpose was unlawful 
is itself an unlawful object, even though it 
was not stipulated for by the original agree* 
ment. Fisher v. Bridges (5) and Qeere v Mare 
( 6 ). 

The defendants were taking security for 
the performance of a contract which had 
beoome unlawful and, therefore, the agreement 
was unlawful. 

It has also been argued by Mr. Campbell 
that on the outbreak of war the contract of 
agency between the plaintiff and Zoller was 
dissolved and, therefore, Zoller had no longer 
any authority to give his principals' goods 
as seourity, so that now they can repudiate 
his action. That oontraot was made in 
Germany and I should, therefore, have to 
consider whether according to German Law 
it would be dissolved on the outbreak of 
war. There is no evidence as to what is 
the German Law on the point, but no 
authority has been oited for the analogous 
proposition that a contract of agency 
between an English firm with the English 
manager of a branch established in Germany 
would be dissolved on the outbreak of war. 
No doubt that manager would oome within 
the definition of ’enemy' and any intercourse 
with him would be prohibited, but it seems 
to me going too far tp say that the oontraot 
of agenoy would be terminated, so that the 
principals oould repudiate any transactions 
entered into by their agent in the ordinary 
course of his agenoy whioh were not pro¬ 
hibited by tbe lex loci. But apart from 
that, since trading with the branch of a 
hostile firm was permissible, it would never 
have been considered that all contracts of 
agenoy between enemy principals and the 
managers of their branoh firms in allied 
territories became abrogated on the outbreak 
of war. 

Some light on the question was thrown 
by the deoision of the House of Lords in 
Daimler Oo. t Ltd. v. Continental Tyre Sf Rubber 

Oo. (7). 

(5) (1854) 3 El. & Bl. 642; 2 Com. L. B. 929; 23 L. 
J. Q. B. 276; 1 Jur. (n. b.) 167; 2 W. B. 705; 118 E. B. 
1283: 97 R. R. 701. 

(6) (1863) 2 H. & 0. 339; 33 L. J. Ex. 60; 8 L. T. 
(N. s.) 463; 12 W. B. 17; 133 B. B. 707; 169 E. B. 141. 

(7» (1916) 2 A. C. 307 atpp. 336, 844; 85 L. J. K. 
B. 1333; 114 L. T. 1049; 60 S. J. 602; 32 T. L. B. 
'624. 


The Company was registered in England 
but all the share holders except one, the 
Secretary, were Germans and the Directors 
were in Germany. A writ was issued in* 
the name of the Company by the Secretary 
and it was contented that he had no au¬ 
thority from the Directors to file suits. 
It was sought to be established that the 
Directors by resolution had given him 
suoh authority, but no trace of any such 
resolution oould be found in the minute 
books. Their Lordships were unanimous 
in the opinion that for want of authority, 
on the part of the agent the suit could 
not proceed. But it was further contended 
that the Company was an enemy Company 
and Lord Parker, while expressing the 
opinion of the majority of their Lordships, 
said: "A Company incorporated in the 
United Kingdom is a legal entity, a 
creation of law with the status and capacity 
which the law confers....Such a Company... 
may assume an enemy character. This 
will be tbe case if its agents or the' 
persons in de facto control of its affairs, 
whether authorised or not, are resident 
in an enemy country..., A person knowingly 
dealing with the Company in suoh a oase 
is trading with the enemy.” The Directors 
resident in Germany were incapable of 
authoiizing the institution of this aotion. 
The contention that the Secretary of the 
Company oould authorise suoh institution is 
untenable. The resolution by whioh he was 
appointed Secretary would oonfer on him 
such powers ODly as were incident to the 
performance of hiB secretarial duties, It is 
true that the Directors of the Company might 
by a proper resolution in that behalf have 
conferred on him a power to authorise the 
institution of proceedings on the Company’s 
name but 1 hey did not do so. 

I tbink it may be inferred from this 
judgment that tbe Secretary’s contract of 
agenoy was not terminated by the outbreak 
of war and that if he bad been duly autho- 
rised to file suits on behalf of the Company, 
the only question to be decided would have 
been whether a Company whose affairs were 
being managed by Directors in Germany 
was entitled to sue in the Courts in England* 

I do not think, therefore, that the plaint¬ 
iffs could have repudiated the acts of 
Zoller in giving a pledge of the blankets 
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and cotton to the defendants on the gronnd 
that the agenoy had terminated. 

Then aB to the transactions of the 3rd 
September. On the face of them they 
•onstitnted a purchase by the defendants of 
ootton from the plaintiffs’ firm. Whether 
snob a transaotion oonld have been legal 
it is not necessary to aonsider, for in reality 
the transastiona of the 3rd September 
amounted to this. Defendants agreed with 
plaintiffs' braneh manager, Zoller, to treat 
the contrasts of July aB broken on a condition 
that Zoller agreed to pay the differences 
calculated at the then rates of the day on 
the various due dates. 

That, as far as I can see, was a perfectly 
legitimate transaction, not only according 
to the Proclamation of the 5th August but 
also that of the 9th September. It did 
nothing more than fir the damages for 
breach of certain contracts which both 
parties were under the mistaken belief 
could be legally enforced at the due dates. 
The legality or illegality of the contract 
to give security was in no way affected. 

I think that when Torabroff took charge 
of the assets of the Bombay branch of the 
plaintiff firm, he could still have recovered 
the security after allowing for repayment 

of Rs. 10,000. 

But when Tombroff with the approval 
of the Controller allowed the defendants to 
sell the blankets and set off the amount 
realised against the amount due on the 
ootton contracts as well as the Rs. 10,000, 
that amounted to a payment, and the 
question whether the plaintiffs can now 
recover it depends on an entirely different 
set of oiroumstanoeB to the question whether 

the agreement to give seourity was a 
lawful oontraot. 

The plaintiffs cannot seek to reoover it 
by the aid of section 65 of the Contract 
Act as an advantage reeeived by the 
defendants under contracts which became 
void, as the advantage mnst be received 
before the contract becomes void. Nor do 
I think it can be said in this case that the 
plaintiffs can recover the money as paid 
under contracts which have been discovered 
to be void, as those words cannot be 
applied to these contracts. If the money 
Mad been paid in part payment for the 
S’otton, it might have been recovered^ on 
ftuv general principle • that money paid in * 

a 


consideration of an executory oontraot 
which is illegal may be recovered back 
upon the repudiation of the transaction as 
upon failure of consideration. But that 
again is not the case here. The money 
was paid as damages for breach of contract, 
which as a matter of fact had become 
void and the performance of which had 
become unlawful, at a time when both 
parties thought the contracts were lawful 
and legally enforceable. In my opinion, 
therefore, the plaintiffs oan only reoover by 
the aid of seotion 72 of the Oontraot Act. 

It haB been argued that money paid 
under mistake can be recovered whether 
the mistake be one of law or of fact. It 
is unfortunate that the wording of seotion 72 
is sufficiently ambiguous to lead to a 
difficulty in considering it. On the face 
of it ‘mistake’ includes mistake of law. 

But it is said that under seotion 21 a 
oontraot is not voidable on the ground 

that the parties contracted under a mistaken 

belief of the law existing in British India, 
and the effeot of that seotion would be 
neutralised if a party to such a contract 
oould reoover what he bad paid by means of 
seotion 72, though under seotion 21 the 
oontraot remained legally enforceable. 

This seems to be the argument of Messrs. 
Pollock & Mulla at page 308 and as far as 
I can Bee, it is sound. 

In my opinion, therefore, the plaintiffs 
oannot reoover from the defendants what 
they realised by the sale of the blankets. 
In any event it is admitted that the defend¬ 
ants oould retain sufficient to recoup 
themselves the balance of their deposit. 

The next question is whether the defend- 
ants can succeed on their oounter-olaim. 
That depends on the question whether 
in the events which have happened it oan 
be said that though the sale proceeds of 
the ootton are in the hands of the Liqui¬ 
dator, they must be treated on equitable 
principles as if they had been actually 
received by the defendants. 

If the ootton had been still in posses¬ 
sion of the defendants, I think the Liqui- 
dator could have recovered on the gronnd, 
as I have already stated that the agree¬ 
ment to give security on the 26th or 27th 
August was bad. But the defendants gave 
possession of the ootton to Tombroff’s 
purchasers on the understanding that if 
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the blankets did not realise sufficient 
to satisfy their olaim for damagep, the 
balanoe would be paid ont of the sale* 
proceeds of the ootton. That arrangement 
was for the benefit of the Liquidator, who 
was anxious to realise the ootton in order 
to save expenses, as the ootton could be 
sold at cnse while there was considerable 
difficulty in selling the blankets. As long 
as no ftaps were taken to set aside the 
agreement of pledge or even to dispute 
its validity, the defendants could have sold 
the ootton after due notice had been given 
to the Liquidator. It is diffiaulfc to see 
how the defendants oan be put in worse 
position than they would have, been if 
they had themselves sold sufficient ootton 
to satisfy their olaim. It is not as if 
there had been a mere promise by the 
Liquidator to pay the defendants’ olaim 
out of the general oaab balanoe in his 
hands. 

Tbis then is the oase of a Liquidator of a 
hostile firm who had admitted the liability 
of the firm to the defendants, who has 
aotually paid them a portion of their olaim 
and for the balanoe holds a 6um of money 
under an arrangement which amounted to 
an admission that he held it on behalf of 
the defendants. The Btate of pledge no 
longer existed, the money was earmarked 
for the defendants. No doubt ' if the 
parties had been aware of the true legal 

position when war broke out, the defendants 

would only have been able to retain their 
seourity for the balance of their deposit, 
but it is impossible now, in the view I 
take of the law, that the present Liqui- 
dator oan repudiate the aoticn of his 
predecessor. 

I find on the issues:— 

1. (a) The pledge of the blankets on 
4th was an advantage whiob the defend- 
ants would have been bound to restore 
under seotion 65 of the Contract Aot on 
the outbreak of war except to the extent 
of Rs. 10,000. 

(6) The pledge of the 5th August was 
void except to the extent of Rs. 10,000. 

2. The contracts by the plaintiffs for 
the purchase of ootton from the defendants 
became void on the outbreak of war. 

3. The settlement of the contracts of 
purchase by cross-contrasts of sale was a 
legitimate transaction as merely fixing 
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damages for the breaoh- of the contracts'of. 
purobase which both parties mistakenly 
believed oould still be legally enforced. 

4. This issne is unnessary. • -* 

- 5. Affirmative. 

. 5(a). Affirmative. 

6. Negative. 

. 7. Negative. • • 

8. Affirmative. 

9. Tombroff agreed to pay out of the. 
sale-proceeds of the ootton the balanoe of. 
the defendants* olaim which remained due 
after the blankets had been sold. . 

10. The defendants are entitled to be, 
paid the balance of their olaim out of the 
sale-proceeds of the ootton. 

. 11 Unnecessary. 

12. Unnecessary. 

13. Unnecessary. . . 

Plaintiffs’ suit dismissed. 

Refer to Commissioner to take an account' 
of what is due to the defendants on the 
counterclaim. 

The plaintiffs must pay the costs of this 1 
suit and oonnter- olaim. Farther costs and 
directions reserved.” 

Mr. Campbell (with him Mr. Ooltman ), for, 
the Appellants. 

Messrs. Ranga and Desai t for the Re¬ 
spondents. , 

JUDGMENT. 

Marten, J.—This is an appeal from the. 
judgment of Mr. Justice Maoleod of the 12th 
December 1918 dismissing the plaintiffs’ 
olaim in this suit and allowing the defend-, 
ants’ counter-claim. On the figures siooe 
agreed, the amount of the claim ia 
Rs. 69,467-9-0, representing the nett pro¬ 
ceeds of sale of certain cotton blankets. 
The amount of the counter-olaim is 
Rs. 58,440-9 0, representing part of the 
nett prooeeds of sale of certain ootton bales. 
The aggregate amount in dispute is, there-* 
fore, Rs. 1,27,908. This sum represents 
the amoant alleged to have been owing to 
the defendants on the seanrity of the blankets 
and bales, which were pledged to them for 
differences on oertain ootton eontracts. The 
plaintiffs say these pledges and contracts 
became or were illegal and void, having re¬ 
gard to the outbreak of war at 11 p. m, 
on 4th August 1914, and that they are 
entitled to reoover the sale proceeds of the 
blankets whioh were Bold by the defendants, 
ia_ and prior to 1915, and to retain thy 
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Bale- pro seeds of the balefe which were by* 
arrangement sold by the then Liquidator 
ot the plaintiffs in the same year. Counsel 
for Jthe appellants stated that apart from 
the*snms in dispute, the realised Indian 
assets of the plaintiffs are insufficient to 
meet tbeir Indian liabilities, but there is no 
evidenoe before ns to that effect. 

It is oommon ground that both the 
ootton blankets and the ootton bales were, 
prior to the war, the property of the plaint¬ 
iffs, Wolf <fc Sons, a German firm with its 
head office in Germany and a branch 
office at Bombay, which was managed by 
a German named F. Z iller, who was intern* 
ed on the 5th September 1914. Paragraph 2 
of the Dlaint describes the plaintiff firm as 
being “ incorporated; ” bnt there is no evi¬ 
denoe of this, and they have been treated 
in these proceedings as an ordinary part¬ 
nership firm. From the report in Wolf & 
Sens v. Oarr, Parker 8f Co. (8) this appears 
to be their correct status. The plaintiff 
firm now sues by Mr. P. S. Mellor, the 
present Controller of Hostile Trading Con¬ 
cerns, Bombay, who was appointed Liqui¬ 
dator of this hostile firm by the Bombay 
Government order of the 2 3th September 
1916, Exhibit A to the plaint. The defend- 
ants Dadiba Kbimji & Co. are an Indian 
firm carrying on business in Bombay, and 
were the guaranteed brokers and Mucoadams 
of the plaintiffs prior to the war. 

It is also oommon ground that be¬ 
tween the 4th August and the 3rd Septem¬ 
ber 1914 (inclusive) the blankets and bales 
were banded over to the defendants by 
Zoller on behalf of the plaintiffs as security 
for (a) the ootton differecoep, and ( 6 ) 
Be. 10,COO, the balanoe of a deposit of 
Bs. 50,COO by the defendants. A'o dispute 
arises about the R9. 10,100. That is admit¬ 
ted to have been since repaid, apd properly 
repaid, to the defendants out of the pro- 
oeeds of sale of the blankets. But a dis¬ 
pute does arise about the ootton differences. 
These arose out of certain pre-war ootton 
contracts between the plaintiffs and the 
defendants for January to March 1915 
delivery, which were closed or purported 
to be closed by Zoller on behalf of the 
plaintiffs on the 3rd September 1914, and 
abowed a heavy balanoe payable to the 

(8) (1918) W. N. (Eng.1 196 5 81 T..L. B. 407 r 
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defendants on the due dates. To seoure 
the sum ultimately payable by the plaintiffs 
on these pre war contracts, Zoller pledged 
the ootton blankets on the 4th or ?th 
August 1914, and by way of further seourity 
the ootton bales on or about the 26th or 
27th August. There is no evidence of any 
further express pledge on the 3rd Septem¬ 
ber. 

What happened to the business after 
Zoller was interned wa9 this. One Tombroff 
was appointed Liquidator by Government, 
and, in the course of his duties, he appears 
to have taken directions from time to time 
from Mr. G. S. Hardy, I C. S., the then 
Controller of Hostile Trading Concerns. 
At the trial, the order appointing Tombroff 
was called fer by the defendants. It was 
not produced, but Counsel for the plaintiffs 
stated: “ We don’t dispute that he” 
(Tombroff) “ had power to deal with the 
assets of Wolf & Co. ” The trial accordingly 
proceeded on that footing. 

In the oonrse of managing or winding- 
up the business in 1915, Tombroff had to 
deal with the ootton blci lrets and bales 
and also with the pledges which the defend, 
ants claimed thereon for the amount cf 
the cotton differences. Having regard to- 
the approaching monsoon, Tombroff thought 
it desirable, if not imperative, to sell 
these goodp, and he accordingly approached 
the Controller and the defendants on the 
Bubjeot. As regards the blankets we have 
a correspondence which is very material. 
Writing to the Controller on the 5th June 
1915, the Liquidator says :— 

” I have the honour to inform you that 
there are now tie following stocks left 
with me whiob I would propose selling by 
auotion in 6mall lots...799 bales of cotton 
blankets in the godown of Dadiba Khimji 
& Co. The blankets are in possession of 
Dadiba Khimji if Co. as security against 
differences due to them on cottoD, but I 
trust there would be no objection on their 
part to have these goods sold. Their 
claims heve been duly taken note of...As 
for the blankets it is imperative they should 
be sold now. ” 

To this proposal for sale, the Controller 
agreed in a letter of the 11th June 1915, 

Then the Liquidator after taking the 
advioe of his Solicitors wrote to the Controller 
on the let July as follows :— 
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“ Be 797 bales of cotton blankets. 

“I have the bonoar to acknowledge receipt 
of your letter of 11th instant referring 
among other lots to the 797 bales mentioned 

above. , , 

"These bales were given in obarge ot 

Dadiba Khimji & Co., Muocadnms of this 
firm, under an agreement dated . 5th 
August 1914, and with the view of obtaining 
possession of the same I oonsulted Messrs. 
Payne & Co. for opinion, and reaeived 
their reply as per their letter enclosed. 
Under the ciroumstances, I shall arrange 
with Dadiba Khimji <fe Co. for selling these 
goods by publio auotion and the proceeds 
realised to be retained by Dadiba Khimji 
& Co. apainst their claim on this firm. 

It will be noted that this letter to the 
Controller tells him that the agreement 
relied on by the defendants is dated the 
5th August 1914, which is after the out¬ 
break of war. . 

The enclosed opinion cf the Solicitors 
Messrs. Payne & Co., which is dated 16th 
Jane 1915, was as follows 

“ Dadiba Khimji & Co. and Wolf & 

Sons. _ 

Referiing to your letter of date Dadiba ’ 

Khimji & Co. have got the blankets in 

question as security for payment of the 

moneys due to them, and you are, therefore, 

not entitled to olaim delivery of the blankets 

without paying the moneys due to them. 

You may, therefore, allow Dadiba Khimji 

& Co. to sell the blankets after eoneulta- ' 

tion with you as to the price for which they 

are to be sold. We return the papers sept 

to us herewith. ” 

The letter of instructions to the Solictors 
wbioh they refer to is not in evidenoe : nor 
are we told what were the papers they 

returned. „ _ 

On the 2nd July the Controller aoknow- 

ledged the reoeipt of the Liquidator’s letter 
of the 1st July and its enclosure. There¬ 
upon the Liquidator appears to have earned 
out the arrangement contemplated, that is 
to s&y, he agreed with the defendants that 
they should sell the blankets and apply the 
sale proceeds in or towards payment of their 
debt for the cotton differences. 

' The defendants accordingly proceeded 
to sell the blankets by auction, but as 
appears from their letter of the 7th of 
Ootober 1915 to the Liquidator, only 180 


bales were sold. This letter is material 
and I may quote portions of it. 

“ R 0 Blankets accounts. W. Wolf 

Sons. 

"We have to bring to your notice the 
following and shall thank you to let ua 
know your decision after due consideration, 
"Out of 737 bales of blankets which are. 
mortgaged to us by W. Wolf & Sons we have 
sold so far with your consent by auction the 
following quantities at the rates mentioned 
b e loW I 

"180 bales fetched R°. 17,695. 

‘‘Out of the amount we have paid Rs. 442-8-0 
as to Messrs. Menessee & Co. auctioneers 
their commission at 2\ per cent. 

"We have to say that the way these 
blankets are sold by auction, they are not 
fetching their real value because people 
will^not pay their prices in auction and 
as this is prejudicial both to W. Wolf & 
Sons’ interest and to ourp, we would pro- 
pose to allot the balance of about 500 
bales to ns against our outstanding olaim 
with W Wolf & Sons, and we are prepared 
to pay Rs. 10 per bale more than the 
average price obtained in the three auotion 
- sales. 

"The assuring is, of oourse, not possible 
for you to do beoause you have to sell 
quiokly and dose the liquidation. Please 
remember that the running expenses per 
month are about Rs. 750; we have to pay 
Rs. 450 in Bhape of godown rent and there is 
iDsuranoe and shop rent and wages, etc., which 
expenses will be saved to you, besides the 
auctioneers’ commission at 2£ per cent, if the 
goods are sold by auotion.” . '~ 

The Liquidator oonsulted the Con¬ 
troller on this proposal and wrote to him on 
the 22nd Ootober 1915 as follows:— 

"With reference to the interview I had 
with yen this afternoon in connection with 
~ the ttfile of blankets of this firm mortgaged 
to Dadiba" Khimji & Co., I have the honour to 
inform you that I have duly intimated to 
them that their offer is aeoepted at the pr™*® 
realised in the auotion sale held on the 1-th 
instant, There are some bales absolutely 
damaged which I believe can be only 00 _ 
by auction, and in the interest of- the firm 

would suggest this procedure.” 

it appears from a note on this letter tba 
a verbal reply was given by the Controller on 
23rd Ootober 1915.- - -' ' ' 
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Then on 28th October Tombroff wrote 
lo the defendants as follows:— 

With referenoe to my letter dated 8th 
instant I have referred to the Controller... 
your offer for purchase of sound bales ont of 
the lot of the blankets mortgaged to yoa by 
this firm. 

Please note that the Controller has aoaept- 
ed your offer to bny at the prices realised in 
the auction sale of Messrs. Crawford & Co. 
held on the 18th instant. As there is very 
short time for the termination of the liquida¬ 
tion, I should ask you to submit to this 
office a complete statement of aaoount of all 
hales so far sold including those purchased 
by you with amounts realised and your hills 
for godown rent and insurance charges, etc...” 

The defendants acknowledged this letter 
on the 29th Ootoher and agreed to pay a 
certain sum for some scales and tarpaulins 
mentioned in the Liquidator’s letter of 28th 
October. 

On the 12th February 1916 the defendants 
Bent to the then Liquidators, Ferguson & 
Co., their statement of account for the 
blankets, scales and tarpaulins, and on 
the 10th Maroh 1916 their final account 
Bhowing a balance of Rs. 47,194 still due to 
them and whioh according to them had been 
agreed by Tombroff to be paid out of the sale- 
proceeds of the cotton bales in his bands. 

Now as regards the ootton bales we 
have no correspondence as to the arrange¬ 
ment arrived at. There wap, however, no 
cross examintion of the defendants’ witnesses 
on the point: nor have the plaintiffs put in 
any defence to the defendant’s counter¬ 
claim or denied inaDy pleading the agreement 
set up in paragraph Id of the written state¬ 
ment, or called Tambroff or Mr. Hardy as 
^witnesses. I am, accordingly, satisfied that 
.the agreement was made between Tombroff 
and the defendants, and that in effect it was 
as follows:— 

Tombroff was to sell the ootton and the 
defendants were to give delivery to Tombroff s 
‘purchasers and allow Tombroff (o 
‘receive the purchase' money, but on this 
‘express condition that the balance of the 
^defendants’ claim remaining after the realisa¬ 
tion of the blankets was to be paid out of the 
proceeds of sale of the oottoD. I think one 
may also infer that Tombroff acted here with 
the approval of the Controller, as be 
lutdouhtedly did aa regards the blankets. 
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The precise date of this agreement 
about the sale of the cotton bales does not 
appear, but I think it dear that the sales 
took place somewhere in 1915. The reason 
no doubt why the evidenoe is rather meagre 
is that at the trial there was really no dispute 
as to the facts. The only witness oailed by 
the plaintiffs was Zoller, and he could not 
depose to the arrangement with the Liquida¬ 
tor, for he was interned at the time, and it 
does not appear that be was consulted in 
any way. Counsel tells us, too, that he oould 
not be questioned much, owing to his strange 
manner in the witness-box, and that he 
committed suioide the same evening. 

It is common ground, however, that 
the arrangement in question was carried out 
so far as the defendants were concerned, 
They gave delivery to Tombroff’s purchasers 
and allowed him to get possession of the 
sale-proceeds. The plaintiffs, however, now 
repudiate the condition on which these 
bales were given up by the defendants, and 
the sale-proceeds obtained by Tombroff and 
claim that they are under no obligation to 
pay what was agreed to be paid to the defend¬ 
ants. 

As I have already said, the defend¬ 
ants’ final accounts were sent to the then 
Liquidators on the 12th February and 10th 
March 1916, and it was not till the 12th 
April 1916 that the defendants had any 
intimation that the plaintiffs repudiated the 
transaction. This letter of the, 12th April 
1916, whioh was written to the defendants 
by the attorneys of the then Liquidators, 
alleged that the original pledge of the 
blankets on the 5th August 1914 was illegal 
and void : that the Liquidators were entitled 
to the sale proceeds in the hands of the 
defendants as pledgees : that the Liquidators 
would, however, give oredit for the Rs. 10,000 
deposit but demanded payment of the balance 
of the sale proceeds of the blankets within 
twenty-four hours, in default of whioh they 
would without further ifftimation or delay 
file a 6uit to recover the aale-prooeeds. The 
demand for payment within twenty-four 
hours was utterly unreasonable, If not silly, 
but it is almost a common form among 
Bombay Solicitors and will probably take time 
to eradicate. It is quite in keeping with 
this sort of demand that no proceedings to 
enforce it were taken for over one year and 
ooeqaarter, «»., till the present suit was' 
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instituted on the 6fch August 1917, and that 
after a further thirteen months the plaint 
was amended materially. 

To complete the main facts, I should 
state that on the 13th November 1915 
Tombroff wrote to the Controller drawing 
his attention to a decree of Macleol, J , of the 
previous day in Textile Manufacturing Oo. Ltd v. 
Salomon Brothers (4) (since reported), whereby 
according to Tombroff “all contracts entered in¬ 
to with alien firms are held as cancelled by 
virtue of the Royal Proclamation.” The 
writer proceeded, “ I have also to point out 
that this firm held a stock of blankets wbioh 
the manager bad handed over to Dadiba 
Khimji & Co. as security against their 
olaim for differences on cotton contracts, 
and after consulting my solicitors I shall have 
to claim (since the question of contracts is 
settled as above) to obtain possession of 
whatever stock there may be still unsold in 
the hands of Dadiba Khimji & Co. to be 
inoluded in the liquidation,” It does not, 
however, appear that the Controller took any 
steps on this letter or made any communica¬ 
tion to the defendants. The first hostile 
communication to them was the solicitors’ 
letter of the 12th April 1916. The appel¬ 
lants rely on this letter of the 13th Novem¬ 
ber 1915 as establishing the date when they 
first discovered the pre-war contracts to be 
illegal and void. 

The arguments presented to us on this 
appeal were oentred round two main points, vie, 
(1) the effect of the war on the transactions 
in question and on the legal position of the 
Bombay branob of the enemy firm, and (2) 
the provisions of the Indian Contraot Act with 
reference to the recovery of money. 

On the first branch of the case, it 
was urged by the appellants that the pre-war 
oontraots of 16th to 23rd July 1914 and the 
pre war pledge (if any) of 4th August 1914 
became tpiu facto void on the outbreak of war, 
that the further pledges given on the 5th 
August and on the 26th or 27th August were 
similarly void, and that the cross oontraots of 
the 3rd of September were so tainted with the 
illegality of the pre-war oontraots as to be them¬ 
selves void, or alternatively only amounted to 
the settlement of a nullity. It was further 
urged by the appellants that Zoller’s agenoy 
terminated ijso facto on the outbreak of war, 
and that, therefore, be had no power to enter 

into any of the subsequent transactions. 


In the view I take of this oise, it'is 
not necessary for me to decide whether these 
propositions are well founded. I think that 
for the purposes of this case one may assume 
in favour of the appellants, but without 
deoiding the point, that all their oontentiqns 
on this head are correct. But while making 
this assumption, I am of opinion that at any 
rate up to November 1915, the legal position 
of an Indian branch of any enemy firm was 
fufficiently doubtful as to afford some justifi¬ 
cation for the view that the transactions in 
question were valid. For that purpose and 
that purpose only I will refer to oertaiq 
Proclamations and Orders then in foroe in . 
India. 

The Royal Proclamation No. 1 of 
the 5th Aogust 1914 (see English Manual of 
Emergeroy Legislation, 1914, page 375) has 
a somewhat obeoure clause at the end which 
probably standing by itself would not validate 
trade with a branch like that we have to deal 
with. But the official announcement of the 22nd 
August 1914* issued by the treasury in expla¬ 
nation of the Proclamation No. 1 (see 
English Manual, page 377) stated in para¬ 
graph 3: 

If a firm with headquarters in hostile 
territory has a branch in neutral or British 
territory, trade with the branoh is (apart 
from prohibitions in special oases) permis¬ 
sible, as long as the trade is bona fide . with 
the branoh, and no transaction; with the 
head office is involved.” 

And paragraph 4 stated: 

Commercial oontraots entered into befortt 
war broke out with firms established in 
hostile territory oannot be performed during 
the war, and payments under them ought 
not to be made to suoh firms during tbe war. 
Where, however, nothing remains to be done 
save to pay fcr goods already delivered, or 
fcr eerviocs already rendered, there is no 
objection to making tbe payment.” 

This was followed by the Royal Pro¬ 
clamation No. 2 of tbe 9th September 19l4 
(see Indian Manual of Legislation and Orders 
relating to the War, 6th Editior,' I9l8, page 
77). This declared that a9 from the date 
thereof, Proclamation No. 1 together with any 
public announcement officially issued in ex¬ 
planation thereof was revoked $nd the pra- 
eent > Proclamation substituted therefor. 
This obvioudy referred t9 tl}® E*unouneff, 
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moot of the 22nd of August, and to that 
extent reoognised its former validity. Then 
in paragraph 3 it defined “enemy.” This 
definition would dearly include the plaintiffs’ 
head cffise in Germany, but perhaps not 
Ziller himself, as he was neither “ resident 
nor' aarrying on business in Germany.” 
Paragraph 6 dealt with branches as 
follows:— 

Provided always that where an enemy 
has a bran oh locally situated in British, 
allied, or neutral territory, Dot being neutral 
territory in Europe, transaotions by or with 
suoh branch shall not be treated as trans¬ 
actions by or with an enemy.” 

Then in paragraph 7: 

, Nothing in this Proclamation shall be 
deemed to prohibit payments by or on account 
of enemies to persons resident, carrying on 
business or being in our Dominion?, if 6uoh 
payments arise out of transactions entered 
into before the outbreak of war or otherwise 
permitted.” 

In addition to these Pi oolaroationp, 
there wa9 in India on the 8th August 1914 
,6 Notification (see Indian Manual, page 184) 
putting in force the Foreigners Act III of 
.1864, By virtue of section 9 of that Act 
no foreigner was to travel in or pass through 

'mu* * >ar * 1 Irtish India without a lioense, 
k Thia was followed on the 20tb of August 
by :a, Foreigners Ordinance No. ILI of 1914 
(fes Indian Manual, page 47) giving powers 
4 to the Governor-General in Council by order 
to restrict the egress of foreigners and to 
prohibit or .restriot their trade or business. 
Then on the 22nd August there was a 
Notification (see Indian Manual, page 3i8) 
prohibiting foreigners from leaving the 
oofintry. .On the 28th August two Press 
Notes were issued in Bombay by the Po¬ 
litical Department, the odo on the lines of 
, the Treasury Explanation of 22nd August, 

( and the other statiDg certain arrangements 
permitting the clearance and disposal by 
.German subjects of imported and other 
goods, and permitting the delivery to British 
t jnbjioie of good?, from German firms, aDd 
to have commercial dealings with them in 
.respect of existing storks only.” These 
'Frtiaa Notes are referred to in Textile Manu- 
. factunng Co. Ltd. v. Salomon Brothers (4) and 

in-CampbaH’a “Trading with 

Enemy” at pages 408-409. On the 14th 
November 191-4 Che Hostile Foreigners (Trad* 


ing) Order (see Indian Manual, page 373) was 
passed, rendering it necessary for all hostile 
firms to obtain within one month licenses 
to trade. This provided in paragraph 5 (2) 
that An application on behalf of a hostile 
foreigner or hostile firm not resident or 
located in British India shall be signed by a 
manager or other ageDt resident in British 
India.” 

As regards the plaintiffs themselves 
it appears that by a Notification of the 4th 
March 1915 (see Indian Manual, page 379) 
their licenses to trade were to ‘ remain in 
foroe ” until the 14th of August 1915; and 
it appears that by a subsequent Notification 
this period was extended to 14th November 
1915. (See Note (2) on page 330 of the 
Indian Manual.) As the Notification of the 
4th March says that the licenses are “to 
remain in foroe,” I should infer that Wolf 
& Sons had previously obtained the necessary 
license to trade, 

Now if one looks at the Proclama¬ 
tions and in particular at paragraphs 6 and 7 
of the Proclamation No. 2, I think a business 
man-or for the matter of that a lawyer— 
m'ght not unnaturally infer that yoa could 
deal with what I will call an enemy branch 
in Indie, provided suoh dealing involved no in¬ 
tercourse with the head offiie in Germany [see 
Ingle Lim teiv. Mannheim Continental Insurance 
Company (9)J. And further that where, as 
here, the transaction merely involved pay¬ 
ment b 7 the enemy branch, namely, in 
respect of the cotton difference*, one might 
fairly urge that it was an authorised payment 
within paragraph 7, as being a payment to 
a British subject arising out of a transaction 
entered into before the outbreak of war. 
[See same oase page 232* and Hahey v, 
Lowenfeli (10).] And that if suoh a payment 
was authorised, it was also legitimate to do 
something short of payment, viz , to give 
seoarity to a British,sub jest for such payment. 

Or, again, if one looked at Hall’s 
International Law, 6:h Elition, page 338 
which was oited with approval by Mr. Justice 
Sargant in Town ail Taxis v. Moffitt 
(11), it might be said that at any rate until 

(9) (19:5; 1 K. B. 227 at p. 23'; 84 L. J. K. B.491; 
112 r,. T. 510; 59 8. J. 59,3. T. L. R. fcl. 

(10 (1916; 2 K. B. 707 at pp. 712, 717; 35 L.l. K.B. 
1415; 115 L. T. 017; 32 T. L R 709. 

(11) (1915) 1 Ch 68 at p. 61; 84 1,. J. Ch. 220; 112 
L. T. 1 14; 59 -S J. 26; 31 1 . L R 214. 

' •Pago 'of (1915) 1 K. B — Ed. V" . ; 
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bis internment Zoller was not disabled by 
the war from entering into the transae* 
tion in question. The passage I refer to is as 
follows:— 

‘ When persona are allowed to remain, 
either fora specified time after the oommenoe- 
ment of war, or during good behaviour, they 
are exonerated from the disabilities of enemies 
for suoh time as they in faot stay, and they 
are placed in the same position as other 
foreigners, except that they oannot carry 
on a direot trade in their own or other 
enemy vessels with the enemy country.” 

Now, here, Zoller was prohibited by the 
Notification of the 8tb, or, at any rate of 
the 22nd August from leaving the oountry—a 
fact whioh was relied on by Mr. Justice 
Sargant. The actual deoision in that case, 
vie., that the princess, though of enemy 
nationality, was entitled to sue in the 
English Courts for an injunction to restrain 
the publication of libels on her was approved 
by the Court of Appeal in Porter v. Freuden • 
berg (3) and in Schoffeniue v. Goldberg (12), 
the latter of whioh oases deoides that 
the right to sue is not lost by intern¬ 
ment. 

Further, if it be urged that the 
transactions in question must be judged in 
the light of the Proclamations aotually in foroe 
at the date of the transaction and that the 
official explanation of the 22nd August and the 
two Press Notes of 28th August had no 
legal authority, it may be urged in answer 
that this is taking a somewhat narrow 
view of the subject, and that it would 
not be unreasonable for the Controller or 
the Liquidator acting under his direc¬ 
tions to abide by the spirit of the 
later Proclamation, viz.. No. 2 of the 9th 
September 1914, and whioh remained in 
foroe during 1915. 

As was eaid by Mr. Justice Maoleod 
in Textile Manufacturing Oo. Ltd. v. Salomon 
Brothers (4), speaking of affairs in Bombay 
during the latter half of 1914: 

“it is not to be wondered at that confront¬ 
ed with this bewildering array of Proclama¬ 
tions, Ordinances, Orders and official com¬ 
munications, abounding in conflicting pro. 
visions, the members of the mercantile 
community in Bombay, whether British sub- 

(12) (1916) 1 K. B. 284 at p. 209j 86 L. J. K. B. 
974} 113 L. T. 949) 60 S. J. 105j 32 T. L. B. 133. 
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jeots, foreigners or enemies, remained para-, 
lysed—unable to form any opinion as to 
what they could do or what they oould 
not do.” 

In the present case, however, we 
have to deal with the Controller, a 
Government Offioial, who presumably had 
speoial facilities for ascertaining the polioy 
and intentions of Government, and if ne¬ 
cessary of obtaining the highest legal ad- 
vioe. # ’ 

Fuitber, in the present case, Mr. Justice 
Maclecd, while bolding that thel pre war 
contracts became invalid and that the 
pledges were invalid, thought that the 
September settlement by oross* contracts 
was in itself valid, as was also the con¬ 
tract of 2oth August (apart from th? 
actual pledge) and that Zeller’s agenoy- 
was not terminated by the war. The 
learned Judge left open the question 
whether the defendants oould in any event 
claim to rank as unsecured creditors. 

I think I have now stated enough 
to show that in 1914-15, the true legal 
position was open to doubt, at any rats in 
some particulars. As I have already said, 1 
need not and I do not decide what that 
position was. I merely assume for the 
purposes of this case that the appellants 
are correct on this first branch of the 
case. 

I come accordingly to the seoond branch 
whioh appears to me to be the crux of the 
oase, vie., on what legal grounds oan the 
plaintiffs claim to recover the sale-prooeeds 
of the blankets. One may clear the ground 
by saying that their olaim is based solely on 
section 72, or alternatively, on seotion 65, of 
the Indian Oontraot Act. They admitted 
that no olaim based on the English Law apart 
from that Aot could suooeed. The relief 
given in Qulabchand v. Fulbai (13) (where 
the illegal purpose had not been carried out) 
was, therefore, inapplicable, In view of such 
eases as Kearley v. Thomson (14) this admission 
was, I think, properly made, having regard 
to the appellants’ contentions that all the 
transactions were illegal. Nor need I con¬ 
sider whether if this Court was administering 

some fnnd, the mistake oould be rectified [see 

• % 

(13) 3 Ind. Oas. 748; 88 B. 411j 11 Bom. L. B. 849. 

(14) (1890) 24 Q. B. D. 742» 69 L. J. Q. B. 288| 63 
L. T. 160| 88 W. B. 614| 64 J. P. 804. 
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Bobineon, In re, McLaren v. Robinson (15) and 
Mtuworth, In re, Fnich v, Smith (16)], nor 
whether if the payment had been made to its 
own offieer by a mistake of law the payment 
would be refunded [see Simmonde , Ex parte, 
«' Oarnac, In re (17), Opera Limited, In re (18)]. 

Before us, section 72 was relied on 
first in argument. It was said that this was 
a ease of “money paid by mistake,” on., a 
mistake of law, all parties thinking the con- 
traots and pledges were valid and the debt 
due. When asked whether the appellants 
relied on any mistake of the then 
Liquidator, Counsel at first said no^ bat 
at a later stage withdrew that answer 
and said yes. I am not surprised at 
Counsel’s first answer. There is not a word 
in the pleadings about the Liquidator or 
Controller being under any mistake; no issue 
was raised about it: and neither of them 
went into the witness-box to say he had 
made any mistake. The amended plaint is, 

I think, based on a different seotion alto¬ 
gether, ©is., seotion 65, as will be seen from 
looking at paragraphs 9, 9A and 14 and in 
partioular to the allegation in paragraph 9 as 
to the agreement being “disoovered to be viod.’ * 

We were referred by the appellants to 
paragraph 4 of the defendants’ supplemental 
written statement of 12th Ootober 1918, but 
this only dealt with the oross oontraots of 
3rd September 1914 and was in answer to the 
amended paragraphs 9A and 10 of the plaint. 
Bo, too, Issues Nos. 5 and 5 A refer to a 
mistake at the time of the settlement 
mentioned in issue No. 4, vie., the settlement 
by oross-eontraots on 3rd September 1914, It 
has nothing to do with any subsequent 
mistake by the Liquidator. 

c 1 seems to me, therefore, that on the 
pleadings, this point under seotion 72 is not 
open to the appellants and that in any event 
here is not suffioient evidenoe of any pay¬ 
ment by mistake.” In the view I take, 
“® re * ore » ft *■ really unnecessary to oonsider 
whether seotion 72 applies to a mistake of 
»W, But as the learned trial Judge did 

P°* Dt i aB ft may be urged that 
«81, 55 sj l 27i° h ' 5021 80 L ‘ J * 0h - 381j 104 L * T * 

t°“ aSk 88i 81 L ' J ’ 0h ’ 70,f 113L - T - 

<r. 5J2 D. 808, 66 L. J, Q. B. 74, 64 L. 

Oh. 164, 0OL.J. Oh. 464,64 L. T. 813, 

••uTm t n« l «2? • p P« al ( 1891 > 8 Oh. 260, 60 L. J. Oh. 
^ W lfc T. 871, 89 W. &, 705. 


an implied amendment of the pleadings was 
thereby made, and the oase argued on the 
assumption that there was some evidenoe of a 
mistake in law, I will deal with the matter 
on this footing. 

The next diffioully in the way of 
applying ^seotion 72 is seotion 21, whioh 
says that A oontraot is not voidable because 
it was caused by a mistake as to any law in 
foroe in British India.” Consequently, if 
seotion 72 applies to mistakes of law, a man 
might recover payments under seotion 72, 
although he could not avoid the oontraot 
under seotion 21. I am thinking, of oourse, 
of a oase where the same mistake is made at 
the inoeption of the oontraot as on the pay¬ 
ment thereunder. Counsel for the appellants 
admitted that in suoh a oase seotion 72 
would not apply. The payment in suoh a 
oase, he said, would be made under the oon¬ 
traot (whioh ex hypothesi oould not be rescind¬ 
ed under seotion 21), and consequently the 
payment would not be by mistake. 

The appellants contended, however, 
that seotion 21 did not apply here beoause 
there was no " oontraot ” as defined by seo¬ 
tion 2 (4), vie., ' an agreement enforoeable 
by law.” There was at moBt an “agreement 
not enforoeable by law” and, therefore, void 
under seotion 2 ( g ). This oontention is, I 
think erroneous on the faots. In my judg¬ 
ment the Liquidator entered into binding 
agreements with the defendants for the sale 
of the blankets and bales and for the appli¬ 
cation of the prooeeds in discharge of the 
defendants’ debt. The disabilities attaohing 
to Zoller did not apply to the Liquidator 
or the Controller. He, as Counsel admitted at 
the trial, bad power to deal with the assets. 

Farther the Enemy Trading Aofc No. 

X of 1916 (Indian Manual, page 15), whioh 
was not cited to us, provides in seotion 13 
that— 

“ Any aot done after the 3rd day of August 
1914, by, or under the orders of, any offioer of 
Government in respeot of the property, move- 
able or immoveable, of any hostile foreigner 
or hostile firm whiob, if this Aot had been 
in foroe, oould have been validly done in the 
exeroise of the powers conferred thereby, or 
whioh oould have been conferred thereunder 
is hereby validated.” 

Sections 4 and 5 give wide powers for wind¬ 
ing up enemy businesses and dealing with 
their assets in aooordanoe with the rales to b« 



. T 


4S0 

WOLF & 60N8 V. DADIBl KHIMJI & CO. 

made by the Governor General in Council. 
This provides in effect that such a winding- 
np order is to have the same effect as if 
made by the Court under the Indian Com¬ 
panies Ao f , 1913, eubjeot to modifications to 

be specified. 

Now one of the ordinary duties of a 
Liquidator confronted with a person claiming 
to be a seoured creditor is to decide whether 
he will admit the claim or fight it, and if 
necessary, he will obtain the directions of the 
.Com t. And subject to the control of the 
Court he oan pay creditors or make any com¬ 
promise or arrangement with creditors or 
persons olaiming to be creditors (see Indian 
Companies Aot, section 234). But under 
Beation 3 of theEoemy Trading (Winding-up) 
Order, 191b (see Indian Manual, page 281) 
Government takes the place of the Court ” 
in applying the Companies Aot to this wind¬ 
ing-up ; and as appears by the Notification, 
Exhibit A to plaint, the present Controller 
oan exercise all the powers conferred on 
.Official Liquidators by section 179 of the Indian 
Companies Aot without the sanction or inter- 
vention of Government, and I think that the 
powers under section 234’ could also have 
been conferred on him. 

i am, therefore, of opinion that, apart 
from all other grounds, the acts of Tombroff 
and Mr. Hardy are validated by seotiou 13 
of tbe Enemy Trading Aot, 1916, as being 
aots which oould have been validly done in 
exercise of powers whioh oould have been 
conferred under that Aot. As I have already 
pointed out the law at the time was not 
dear, and I do not think that either of these 
gentlemen oan be blamed for preferring a 
settlement to a law suit, particularly when 
they were told by their legal advisers that 

the defendahts were right. 

It is not suggested that the wide 
powers given by section 6 of the Enemy 
Trading Act, 1916, to the Governor-General 
in Council of cancelling contracts t injurious 
to the public interest or re-vesting property 
transferred under them .have ever been or 
oould be exeroised in tlje present oase. 

I am, therefore, of opinion that the 
agreements entered into by the Liquidator 
with tbe defendants were “ contracts ” within 
the meaning of tbe Indian Oontraot Aot and 
could not be avoided under section 21 as 
being made under any mistake of law. That 
Jtwing so* I am further of .opinion that tlie 


[1920 

- •» 
k 

payments made to the defendants were pay¬ 
ments under this binding contract, and could 
not be recovered under section 72. 

In this view of tbe ease, I need not 
decide whether section 72 oan ever apply to 
a mistake of law, tut as at present advised, 
the passage referred to by tbe learned trial 
Judge in Pollock and Mulla (3rd Editipn) at 
page 308 seems to me good sense and 
good sense is generally good law. The 
passage in question runs: — 

“ The man who has chosen to judge his 
own oause upon all the facts and has 
decided against himself, cannot appeal to (he 
Court againet his own judgment, whether it 
was well-informed or not.” 

1 may also refer to the judgment of the 
Court of Appeal in Rogers v. Ingham (19) 
as showing the evils which would result 
from allowing parties to re opeo transactions 
on the ground of some mistake of la* 
having been made by them or their legftl 
advisers. i 

I may also refer to the Bolsworthy Urban 
Council v. Holncorthy Rural Council (20) 
where WarriDgton, J., held that a local au¬ 
thority was bound to continue payment* 
under a compromise founded on an erroneous 
view of the law, notwithstanding that apart 
from such compromise the payments would 
be ultra vires. So, too, payments made under 
compulsion of legal process, whether in ft 
home or foreign Court of Liw, cannot be 
recovered [see Clydesdale Bank t Limited 
Schroder Sr Co. (21)]. These four English 
oases illustrate the general principles adopted 
in England, and I only cite them by way of 
analogy;: f 

I should perhaps have added that 
before us tbe appellants admitted that the 
.arrangement with Tombroff as to tbe ap¬ 
plication of tbe sale-proceeds of tbe blan- 
-kets amounted to a payment. Under these 
.circumstances, I think no real distinction 
arises between the few blankets sold before 
June 191b and those sold afterwards. 

I may also add tbat the defendants, in 
the alternative, contended tbat the liqui¬ 
dator’s agreetaenta were a 'compromise and 

• • 

(19) (1876) 3 Ch. D. 851 at pp. 356, 357j.85 b. T. 

(20) (1907) 2 Ch. 62; 76 L. J. Oh. 3V>; 97 L. T. 63#l 
.71 J. P. -J 30; 6 L. G. It. 791; 23 T. b- B- 452. 

*. (21) (1913) 2 K. B. 1; 82 Lj J. K. Bo750; 103 It/ T. 
955 S 17 Com. Cas. 210; $6-6. J. 5(0. ; . a ^ # 
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hnd in aDy event valid, and they relied on 
Oallither v. Bischoffsheim (22) and Miles v. 
New Zealand Alford Estate Oo. (23). In the 
view I take, however, it is unneoeseary to 
deoide this point. 

One other point may be noted, vie., that 
there is a clerical slip in the printed judg¬ 
ment on page 91 as to the answer of the 
learned trial Judge to the important issue 
No. 7. This should olearly be in the 
negative and not ia the affirmative as 
printed. 

The alternative olaim of the plaint- 
based on section 65 whioh run9: — 
When an agreement is discovered to be 
void, or when a contrast becomes void, aDy 
person who has received any advantage 
under such agreement or contract is bound 
to restorevit, or to make compensation for it, 
to the person from whom be received it.” 

Now I have already held that the agree 
ments with the Liquidator were valid. Con 
sequently, in my opinion, section 65 does not 
apply to the payments in qoestioD, as they 
were made to the defendants under valid 
agreements and not under void odbp. 

But supposing for the sake of argu¬ 
ment that the payments were made under 
the contracts and pledges ending 3rd Sep¬ 
tember 1914, and that the Liquidator’s 
agreements were mere machinery for carry¬ 
ing out these contracts and pledges, the 
Appellants have still other difficulties to 
contend^ with. The first arises from the 
words agreement discovered to be void.” 

I agree with the learned trial Judge that the 
word agreement ” as used in that section 
does not apply to the pre war contracts, for 
they were "contracts” within the meaning 
of the Indian Contract Act and not “agree¬ 
ments.” As regards the subsequent agree¬ 
ments, the parties knew all the material 
lasts and I doubt whether the words "dis¬ 
covered to be void” are really applicable to 
those agreements [see Gulabchand v. Fulbai 
.(13)], The decision in Jijibhai v. Nagii(2l,) 
jiao be supported as being based on the 
validity of a collateral agreement for a ref and, 
Quite apart from section 6) (see page 69.;). 

„ (22) (1870) 6 Q B. 449; 39 L. J. Q. B. 181; 18 W. 
ft* 1127* 

° (28) (1880) 82 Ch. D. 266at p. 291; S3 L. T. 219; 64 
I*. J. Ch. 1086; 84 W. B. 069. 
mX9 lad. Can. 701; 11 Bom. L. B. 633 at p. 633. 

ii, 3i 
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. Next, if the other branch of the sec¬ 
tion is relied od, uo "udvantange” under the 
pre-war oontraots had been received by the 
defendants when ex hypothesi they became 
void on the outbreak of war. The plaintiffs’ 
case is that there was no pledge till the 
5th August. It hardly, therefore, lies in 
their months to oontend there was a pre-war 
pledge and, therefore, an antecedent advan¬ 
tage for which compensation must now be 
given. In any event the advantage whioh 
the plaintiffs are trying to recover is the 
payment made to the defendants in 1915, and 
not the pledge in 1914. The appellants 
argued that nnder section 65 the advantage 
need not be received before the contract 
becomes void or the agreement is discovered 
to be void. This is not, I think, the 
trne oonstrnotiou of section 65. I think ihe 
line is drawn at the time the agreement 
is discovered to be void or when the ooDtraot 
becomes void 

In the result, therefore, I respectfully 
agree with the learned trial Judge that the 
payments in question oannot be recovered by 
the plaintiffs under either section 72 or 65 of 
the Indian Contract Act and that accordingly 
their olaim fails. 

As regards the counter-olaim, the posi¬ 
tion at first sight seems some what different, 
for here it is the defendants who are claiming 
moneys in the hands of the Liquidator,™* , the 
part proceeds of the cotton bales. This olaim 
is based solely on the arrangement with Tern- 
broff. They say that by virtue of that 
agreement the Liquidator holds those moneys 
as earmarked or upon trust for them: that h9 
can only discharge that obligation or trust 
by paying them the moneys : that they will 
then hold those moneys just as if the sale- 
prooeeds had been paid to them in the first 
instance: and that their ultimate right to 
retain them will depeod on the decision of 
this Court on the olaim. 

Oa this point also I agree with the 
decision of the learned trial Judge. The 
defendants have ohanged their position on the 
faith of a promise which, in my opinion, was 
validly made to them by the former Liqui¬ 
dator, and I think that promise is binding on 
the present Liquidator. 

It was next contended by the appel¬ 
lants that the promise only applied to the 
defendants’ "oliin” generally and did not 
almit any special sum to bo due, and that 
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accordingly the whole claim ooold be repu¬ 
diated. Thin, I think, ia not the trae view. 
The defendants’ aaoonnt might no doubt be 
vonobed, and details such as godown rent 
challenged : but no repudiation of the mort¬ 
gage itself was intended by the parties. 
That, as the correspondence shows, was regard¬ 
ed as valid at any rate with respect to the 
blankets. Nor in the view I take is this a 
ease where the assistance of equity is asked 
towards oarrying oat an illegal agreement as 
in Mohori Bibee v. Dharmodas Qhose (25). 

In substance, therefore, it seems to me that 
the defendants' oase on the ootton bales stands 
or falls with their oase on the ootton blankets. 
They have suooeeded on the olaim. I think 
they also suooeed on the oounter-claim. 

The appeal, therefore, of the plaintiffs 
should, in my judgment, be dismissed with 
costs. It will not, however, be neoessary to 
prooeed with the acaonnt directed by the 
deoree, as the parties have since agreed on 
the figures. But this need not, I think, be 
mentioned in the order we make. 

' Heaton, J.—I agree that the Liquidator 
entered into valid agreements with the 
defendants regarding the sale of the blankets 
and of the ootton bales and for the disposal 
of the proceeds. And I think so for the 
reasons stated by my learned brother. That 
being so, the plaintiffs’ olaim must fail, for 
neither seotion 72 nor section 65 of the 
Indian Contract Aot can possibly apply to 
what in this oase happened, in fulfilment of 
those valid agreements. 

I, therefore, agree tbat the appeal must be 
dismissed with costs. 

Appeal dismissed. 

(25) 30 I. A. 114 at p. 12e ; 6 Bom. IL. R. 421 j 30 C. 
639.(P. C ); 7 C. W. JJ. 441; 8 Sar. P. C. J. 874. 


PATNA HIGH COURT. 

Appeal prom Appellate leoree No. 1376 

cf 1917. 

Deoemker 2, 1919. 

Present: —Mr. Justice Adami. 

DEBI LAL SINGH and another— 
Defendants—Appellants 
t ersus 

HRIDAY MAHTO— Plaintiff, 
LAKHI NARAYAw PATTAR and others 
—Defendants—Respondents. 

Appeal, second— Finding based on. evidence legally 
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insufficient anduiihout reasons —High Court, potter of 
interference of. 

Where an Appellate Court reaches a finding'on 
evidence legally insufficient to support it, and fails 
to give any reasons for the finding, the High Court 
will interfere in second appeal, [p. 484, ool. 1.] 

Second appeal from the decision of the 
Distriot Judge, Manbhum. 

Messrs. K. Hasnain and N. N. Sen, for the 
Appellants. 

Mr. A. B, Mukher,i t for the Respondents. 

JUDGMENT.—This second appeal has 
come for final decision by this Oourt after 
remand to the Distriot Judge of Manbhum. 

The plaintiff on the 15th Eartik 1294 
obtained from the predecessor-in-interest of 
the defendant No. 4, the Zemindar, a Patta 
which was to the following effect: 

“The entire Mauza Penra.belongs to 

me by virtue of my khorposh right and I 
am in possession of the same. In tbe said 
Matza there is a plot of land, known as 
Kulya Baid, the rent whereof is Rs. 4 8-0. 

I grant yon Jote Patta of the said 
land fixing the aforesaid Jama from tbe 
current year 1294. From the present year, 
on payment of the Eaid Jama of Rs. 4-fc-0 to 
me you and your sons and grandsons in 
succession shall possess and enjoy, in great 
felioity, the said land either cultivating 
directly or by letting out the same to 
tenants.” 

Then afterwards follow the boundaries, 
which are: 

' East—Danga. 

West— Jore Nadi and Ghulijan. 

North—Soori Rasta. 

South—Obatani (small-hill) and border of 
the field of Krishna Mahto. 

The area of the plot demised was not 
given in the Patta, the purpose of which 
was, it seems, to secure the reclamation 
and ouitiv&tion by the plaintiffs of lands 
which until its date had been waste. 

The defendant No. 4 as .Malik subsequently 
bi ought ejeotment suits against two DomeB 
who, he alleged, were in possession as tree* 
passers of oertain lands whioh are claimed 
by the plaintiff to be part of the Kulya 
Baid plot leased to the plaintiffs. These 
suits were desreed ex parte in favour of 
defendant No. 4 and the -latter obtained 
symbolical possession of them from the 
Oourt. When defendant No. 4 attempted to 
take possession* the plaintiffs i institutsdlpro* 
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eeediugs under Beotion 107 of the Code of 
OrimiD&l Proeedure against him, but thes6 
were oonverted into proeeedinge under Bee¬ 
tion 145 of the Code of Criminal Procedure 
whiah eventually resulted in favour of defend¬ 
ant No. 4 Thereupon the plaintiffs institut¬ 
ed the suit out of whish this appeal arises 
and in which they olaimed that lands from 
whioh the Domes were ejeeted were part of 
those demised to them by the Patta of 1294 
which included the whole of the Kulya, Baid 
plot. They also olaimed to have obtained 
title by adverse possession to oertain Danga 
land east of the Kulya Baid plot. Their 
olaim by adverse possession was dropped 
and does not eome into question in this 
appeal. 

The defendant resisted the olaim as to 
the Kulya Baid plot, asserting that the area 
leased was not 54 bighas 18 cottahs, as 
alleged by tbq plaintiffs, but a muoh smaller 
plot measuring about 4 bighas 15 dhurs 
only. The MnDsif appointed a Commissioner 
to visit the lands, hold an investigation and 
make a map, comparing the boundaries of 
the lands as shown in the Patta with the 
boundaries of the land claimed by the plaint¬ 
iffs. 

The map prepared is before the Court 
and shows the area claimed by the plaintiffs 
and a muoh smaller area included therein 
found by the Commissioner to be the land 
leased to the plaintiffs according to the 
boundaries in the Patta. 

There is a Jore along the western side of 
the whole area olaimed by the plaintiffs and 
this is also the western boundary of the 
plot of the demised lands as found by the 
Commissioner. Likewise the eastern boundary 
both of the area olaimed and of the plot 
marked out by the Commissioner is Danga 
land. The northern and southern boundaries 
have given rise to the main dispute in the 
ease. 

The Patta mentions the Sari Rasta as the 
northern boundary. The map shows, and it 
is admitted by the parties, that there are 
two Suri Rastas; one is far to the north and 
does not fall within or on the boundary of 
Mauza Pendra, but runs through Mauza 
Kaldi, this is the northern boundary of 
the disputed land as olaimed by the plaint¬ 
iff. Another Suri Rasta, farther south, runs 
through Mauza Pendra, and is the northern 
fatiidarf found by the Commissioner. 


As regards the southern boundary, the 
Patta mentions a Chatani or hillock. It 
appears there are two suoh hillocks, a black 
Chatani and a white Chatani, the latter is 
north of the former. The Commissioner 
found that the blaok Chatani was meant, 
because it adjoined the northern boundary 
of Krishna Mahto’s field and was in con¬ 
tinuation of it. 

The Munsif decided that the boundaries 
found by the Commissioner tallied with those 
mentioned in the Patta, while the plaintiff 
failed to substantiate his oaHe. He gave the 
plaintiff a decree for the leased area as found 
by the Commissioner. 

On appeal the Additional Subordinate 
Judge reversed the decree of the Munsif. 
He relied on the admission by the husband 
of defendant No. 4 that Kulya Baid extends 
up to the northern Suri Rasta and on the 
conclusion he had formed that the eject¬ 
ment suits against the Domes were collusive. 

On appeal to this Court Atkinson, J., found 
that the Subordinate Judge had failed alto¬ 
gether to apply to the construction of the 
Patta in question the ordinary legal rules 
of construction applicable to the Patta and 
suoh like written instruments, that he had 
ignored the description of the eastern and 
western boundaries and that he had not 
precisely ascertained what in fact were the 
boundaries on the four sides. He held that 
the Subordinate Judge's findings were not 
conclusive findings of fact and that the 
Subordinate Judge had not applied his 
mind to a fair and proper construction of 
the Patta whioh be was required to construe. 
He also held that the Subordinate Judge’s 
finding that the ejectment decrees were 
collusive wa9 not supported. He remanded 
the case to the lower Appellate Court with 
directions to ascertain the eastern and 
western boundaries and, having found 
those, to come to a finding what the 
northern and southern boundaries really 
were. 

The learned Subordinate Judge ou 
remand has found that it is the southern 
Suri Rasta that is the northern boundary 
mentioned in the Patta and that the 
other boundaries are as found by the Com¬ 
missioner. He thus supports the Muneif’s 
decision. 

Before me it is now contended that the 
Subordinate Judge having decided what tb 
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boundaries were, his findings were findings 
of fact with which this Coart oould not 
interfere and tha*, therefore, I oan, and 
should disregard the order remanding the 
oase to the liwer Appellate Court and 
the reasons given for that remand, and 
should hold that there is no second appeal 
against the judgment of the Additional 
Subordinate Judge. Jn support of this 
argument the oases of Bara Estate Ltl. 
V. Anup Chandra (1) and the East Indian 
Railway Company v. Ohanga Khan (2) were 
relied on. 

A mere perusal of the Patta and of the 
judgment of the Additional Subordinate 
Jadge oonvinoes me that there was good 
and sufficient reason to set aside the 
decree in second appeal. I agree with 
the opinion expressed by Atkinson, J , 
that the evidence was legally insufficient 
to show that the ejeotment decrees were 
collusive, and that the Appellate Court 
failed to give any satisfactory reasons for 
the finding. I agree, too, that the Addi¬ 
tional Subordinate Judge failed properly to 
construe the Patta. 

As to the ejeotment suits, though tbe 
decrees were passed ex parte, and though 
the plaintiffs were not parties to the suits, 
the Appellate Court was not at liberty to 
(ind those suits collusive unless it oould be 
shown that there was g)od evidence of 
collusion, and we are not shown that there was 
any. The decrees were valid and subsisting 
and had not been attacked. 

As to the construction of the Patta, it 
mentioned that tbe lessor was in possession 
of Mooza Pendra, that a plot of land 
oalled Kalya Baid was in the said Mauza 
and it gave lease of Kulya Baid in the 
said Mauza, defining the boundaries. The 
Appellate Court was not at liberty to 
include in the area demised any land 
lying outside Pendra in another village. 
It may be, as admitted by defendant No. 3, 
that Kolya Baid extends up to the 
northern Suri Rasta, but it was only so much 
of the plot as lies in Pendra that was 
leased: while the area shown in the map 
of the Commissioner tallies exactly with 

(1) 41 Ind. Cas. S37; 2 P. L. J. 663; 2 P. L. W. 7lj 
(1917) Pat. 34 i. 

(2) 28 Ind. Cns. 245; 19 C. W. N. 1034; 22 C. L. J. 
J12; 42 C. 889. 


the description and boundaries given in 
the Patta, tbe area olaimed by the plaint* 
iff does not, sices he olaims a portion of 
land falling outside Pendra and in another 
village, if the northern Sari Rasta is taken 
as the northern boundary. 

It is further improbable that an area of 
54 bighas would be leased on a rent of 
Rs. 4-8 0, which is a light rent even 
for 4 bighas 15 dhurs of land during reclama¬ 
tion. 

I accept tbe findings of the Subordinate 
Judge on remand, and restore the decree 
of the Munsif, tbe dearee of the lower 
Appellate Court being set aside. 

The appeal is allowed with oosts in both 
Appellate Conrts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. ' 

Litters Patent Appeal No. 166 op 1917. 

January 30, 1920. 

Present-. —Mr. Justice Tudball and 
Mr. Justice Rafique. 

RAM BHAROSE and others—Plundpf3 

—Appellants 
t ersus 

RAM PAL SINGH and others-^-Dependants 

—Respondents. 

Appeal, second—Finding of fact—Finding that suit 
contentious, whether can be interfered with— Transfer 
of Property Act {IV of 1882), s 62. 

A finding of faot, e. g. that a suit .was contentious 
within the meaning of section 52 of the Transfer of 
Property Act and that it was actively proseouted, 
is binding on the High Court and cannot be inter¬ 
fered with in second appeal, fp. 486, col. 1.] 

Appeal against the order of Sir Gsorga 
Knor, Kr., Acting Chief Justioe, dated 
the 6th of August 1917, in Second Appeal 
No. 434 of 1916. 

Mr. Saila Nath Mu’terji, for the Appel¬ 
lant. 

Mr. U. S . Bajpai , for the Respondents. 

JUD JMENT.—This appeal arises out of 
the following facts. The plaintiffs, who are 
the appellants before us, came into Court 
alleging that they and the defendants first 
party were joint owners of a certain fixed 
rate tenure; that the defendants seoond 
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parky alone were recorded in Government 
papers as the owners thereof; that on the 
30th of Jane 1908 the defendants 1st party 
transferred their half share in the property 
to the defendants 3rd party; that on the 
15th of Marsh 1909 the plaintiffs brought a 
suit for a deolaration of their right to a half 
share in the holding impleading the defend¬ 
ants first party. Two days after the in9ti 
tation of that suit, that is, on the 17th of 
Maroh 1909, the defendants first party 
transferred the remaining half of the holding 
to the predecessor*in-title cf the defendants 
second party. That suit was decided ex parte 
on the 27th of May 1909. The plaintiffs 
then attempted, in the Revenue Conrt, to 
have their names recorded, but failed. 
They thereupon brought the present suit for 
joint possession of the property against all 
three sets of defendants. The Court of first 
instanoe dismissed their suit in respect to 
half of the property, that is that half that 


had been sold on the 30 h of June 1908, 
bat it gave them a decree for joint posses¬ 
sion of the other half of the property. 
The plaintiffs were satisfied with this decree 
but the defendants second party appealed. 
The Appellate Coart upheld the deoree of 
the first Court, The defendants second party 
then oame to this Court on second appeal. 
The learned Judge of this Court first 
remitted two issues as followe:—first, “whe¬ 
ther independently of the decree of 1.09 
the plaintiffs have proved any title to the 
land in dispute,” secondly, “whether the 
plaintiffs have proved possession within 
limitation.” These two issues went back and 
were decided by another Subordinate Judge, 
who held that independently of the deoree 
of 1909 the plaintiffs had failed to prove 
Any title and had not proved possession 
within limitation. The learned Judge of 
this Court, who heard the appeal on the 
return of these findings, oame to the conclu¬ 
sion that the suit of 190 ) was not in reality 
a contentious suit within the meaning of 
section 52 of the Transfer of Property Act; 
that, therefore, the plaintiffs having failed to 
prove title independently of the decree in the 
former suit, their suit should fail. He allowed 
the appeal, set aside the decrees of the Courts 
below and dismissed the plaintiffs’ suit in toto. 

Before ns it is urged and with consider- 
able fores that this Ooart was bound 
tb0 (ladings of fagfc at wb'gj the 


Court below arrived. It is pointed out 
that the lower Appellate Court actually 
framed an issue as to whether or not the 
previous suit of H09 was fraudulent and 
collusive, that it remitted that issue to the 
Court of first instanoe, that that Court held 
that it was a bona fide suit, and that the 
lower Appellate Court adopted that finding 
and oame to the same conclusion. We 
think that there is considerable force in 
this argument. The learned Judge before 
whom this case was argued remarked io his 
judgment as followe:— What the Court had 
to consider was a suit brought by a plaiotiff 
who had no title to the property in dispute.” 
This was assuming a point against the 
plaintiffs in this suit whioh had been 
decided in their favour io a previous suit. 
The judgment goes on to say: “It was 
instituted on the 15th of Maroh and it 
oame to a conclusion, and that conclusion an 
ex parte one, by the 27th of May 1909, that 
is within a little more than two months 
after the institution of the suit. Bearing 
these faots in mind, I cannot agree with the 
lower Appellate Court that the suit was in 
reality a contentions suit. It appears to 
me that the whole of these proceedings in 
March 1909 were of a collusive or frau¬ 
dulent character and although a suit wis 
apparently instituted and the matter 
terminated into a decree, I am not 
prepared to bold that the suit was a 
contentious suit actively prosecuted 
within the meaning of section 52 of the 
Transfer of Property Act.” In other worjp, 
it may be said that the learned Judge 
went behind a clear finding of faot because 
he disagreed with it. This, as their Lord¬ 
ships of the Privy Council have remarked, 
“is oontrary to law.” The faots pointed 
out by the learned Judge are not in 
themselves sufficient to form the basis of 
a finding that the suit was a collusive 
gait It may be perfectly true that the 
defendants second party were cheated and 
defrauded by the defendants first party, 
but there is not a scrap of evidence to 
show that the plaintiffs were any party to 
that fraud. In fact both the Courts below 
have come to the opposite conclusion. 
There was no onus ou the plaintiff* ia 
the present suit to prove their tr-le inde¬ 
pendently of the decree of 1909. They 
based their claim upon that decree. They 
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put it in evidence in Court, and the 
bare fact that they were nnable to prove 
apart from it any title it not sufficient 
ground for holding that they bad oolluded 
with the defendants first party to defraud 
the defendants seoond party. In our 
opinion this Court was bound by the 
finding of fact at which the lower Appel¬ 
late Court arrived. That suit being a 
bona fide suit, it was oontentious from the 
day it was instituted to the day of its 
decision. It was no fault of the plaintiffs 
if the defendants first party did not some 
into Court to defend. The defendants 
seoond party purchased the property pending 
the decision of that suit and section 52 
of the Transfer of Property Aot clearly 
applies as the suit was oontentious and 
was actively proseouted, for it was proseout- 
ed up to a decree in favour of the 
plaintiffs. In the present suit it is not 
open to the Court to go behind that 
decree in these circumstances. The title, 
therefore, being established in the plaintiffs 
as against the defendants seoond party, 
the plaintiffs were entitled at least to the 
deoree given to them by the Court of 
first instance and upheld by the lower 
Appellate Court. We allow this appeal, 
set aside the deoree of this Court and 
restore the deoree of the lower Appellate 
<- ourt. The plaintiffs will have their costs 
of both hearings in this Court. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeal from Appellate Degree No. 1289 

of 1917. 

March 19, 1919. 

Present: —Mr. J ustioe Roe and 
Mr. Justice Coutts. 

Purohit BROJOKISHORE RAM— 
Plaintiff—Appellant 

V6T8US 

Maharaja Kumar JAG AT MOHAN NATH 
SAHE DEO— Respondent. 

Custom—Chota Nagpur —Putra poutradik, meaning 

«/. 


According to the custom obtaining in Ohota 
Nagpur, the expression putra poutradik means heirs 
male, and the expression putra poutradik mat t oarisan 
kayem mokamiyan means, equally, only heirs male, 
[p. 487, cols. 1 & 2.] 

Appeal against a deoision of the Judicial 
Commissioner, Ranchi, dated the 20th July 
1917, affirming that of the Subordinate 
Judge, Palamau, dated the 28th February 
1916. 

Mr. Rat Qursaran Prasad t for the Appel¬ 
lant. 

Messrs. Kultcant Sahay and Badha Radhesh 
Narayan Singh , for the Respondent. 

JUDGMENT. 

Roe, J. —The plaintiff in this ease sued 
to recover from the Maharaja of Ohota 
Nagpur a jagir from which he had been 
evicted. This jagir was granted to him 
and to his putra poutradik mai warisan kayem 
mokamiyan. It was admitted in the pleadings 
that in grants made by the Maharaja of Ohota 
Nagpur and his family the words putra 
poutradik standing alone would oonvey only 
an estate descending in the male line, but 
an attempt was made to show by evidence 
that beiDg aware that such words would 
convey snoh an estate only, the grantor 
deliberately added the words max % oarisan 
kayem mokamiyan in order to make it 
clear that the grant was not only to the 
descendants of the grantee in the male line 
but also to all persons who would inherit 
under the Mitakshara Law, and also to 
persons who might acquire an interest by 
purchase from such descendants. Now the 
ease of Earn Satan Lai v. Earn Narain Singh 
(1) has been cited as being in the appel* 
lant’s favour. But their Lordships of the 
Judicial Committee have lately advised His 
Majesty in a judgment not yet reported 
[Bum Narain Singh v. Earn Saran 
Lai (2)] that the conclusions of the 
Oaloutta High Court are erroneous. Their 
Lordships say: “There can be no doubt 
that a jagir must be taken prima facie to 
be an estate ' only for life, although it 
may possibly be granted in such terms as 
to make it hereditary....But the terms 
which will make the grant of a jagir a 
grant of an estate of inheritance must, if 

(1) 28 Ind. Cm. 610; 42 C. 806; 19 O. W. N. 46§r- 

(2) 60 Ind. Cas. Ji 29 C. L. J. 332, 86 M. L. J. 844| 
17 A. L. J, 368; 21 Bom. L. R. 697; 23 0. W.N. 860| 
46 C. 683; (1919) M. W. N. 618,26 M. L. T. *07 
(P. C.). 
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they are to be considered alone, be terms 
whieh are not ambiguous, and mast clearly 
show whether it was intended by the 
grantor that the right of inheritance should 
be general or shonld be confined to a parti¬ 
cular olass of heirs.” And their Lordships 
go on further to say that they accepted 
the finding of the learned Subordinate 
Judge upon the evidenoe, oral and docu¬ 
mentary, that there is a anatom in Raj 
Ramnagarh that jagirs are resumable on 
failure of heirs male in the male line of 
the grantee, and for these reasons decided 
that the estate in question was an estate 
resumable on the failure of heirs male. 

In this ease it was not required that 
evidenoe upon the oustom should be taken, 
for the custom was admitted in the plead¬ 
ings. It follows that the burden of proof 
was on the plaintiff to show that the 
grantor of this estate intended to confer 
an estate heritable not only by heirs male 
but also by all heirs under the Mitaksbara 
Law. The Courts below were of opinion that 
he had failed to prove this and we see no 
reason to differ from the finding upon the 
point. 

In my view the words mat warism 
kayem mokamiyan ” add nothing to the 
words ii putra poutradik It has been 
consistently held that putra poutradik in its 
Ordinary acceptance must be takeo to 
include, in the words of the Judicial Com¬ 
mittee in the case of Ekradeshu>ar Singh v, 
Janeshwari Babuasin (3), “females as well 
ai male heirs where by law the estate 
would desoend to suoh heirs.” Mai warisan 
adds nothing to this meaning and kayem 
mokamiyan adds nothing to it. The whole 
phrase means no more than the heirs who by 
law would be entitled to succeed to 
the estate. The meaning attaching to 
these words in Bengal cannot be considered 
in this case. We must consider the phrase 
from' the point of view of the custom 
of the locality, and the oustom of the locality 
being admitted to be that the words putra 
poutradik ” mean only heirs male, it follows 
that the oustom of the locality mast be 
that the words "putra poutradik max teaman 

5 * t- 

j (8) 215 Ind. Caa. 417: 42 C. 582; 18 0. W. N. 1249; 
IfM. L. J. 878; 10 M. L. T. 882; 1L. W. 80?; (1914) 
*• w. *. 807; 12 A. L. J. 1217; 21 0. L. J. 9; 17 Bom. 
X**a» 18; 41 L A. 275 (P. 0.), 


kayem mokamiyan ” mean equally only 
heirs male. The appeal is dismissed with 
costs. 

Cootts, J,—I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Oitil Appeal No, 902 op 1917. 

July 15, 1919. 

Present :—Justice Sir P. C. Banerji, Kr., and 

Mr. Justioe Wallach. 

DURGA PRASAD— Plaintiff— 
Appellant 
tersus 

BHAJAN AND OTHERS — DEFENDANTS — 

Respondents, 

Hindu, Law—Joint family—MoHgage by father— 
Sale after father's death—Vendee suing for redemptien 
— Necessity, want of, whether can be pleaded by 
mortgagee • 

B., the father of a joint Hindu family, mortgaged 
the family property to J. On B.’s death, his son R. 
became the head of the family and executed a sale- 
deed of the mortgaged property in favour of D , who, 
by virtue of the sale, brought the present suit for 
redemption impleading the sons of the mortgagee — 
the mortgagee having died—and R. as defendants. 
The mortgagees contested the suit on the ground of 
want of legal necessity for the sale: 

Held, that the suit must succeed as it was not 
open to the mortgagees to advance as a defence the 
plea of absence of legal necessity, [p. 488, col. 1.] 

Second appeal against the decision of 
the District Judge, Jhansi, dated the 
26th of May 1917, 

Mr. J. M. Banerji, for the Appellant. 

Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for redemption of a mortgage made 
by one Baiju in favour of Jaman, the 
father of defendants Nos. 1 and 2. 
Baiju is dead. He left two sons Ram Din 
and Phunki. Phunki died leaving sons who 
together with Ram Din have been found 
to be members of a joint family. Ram 
Din is the head of that family. He 
exeoured * - *Ih de^d of the mortgaged 

property in fnv'.ur of 'he pla> 'iff, and by 
virtue of this sale-deed the plaintiff has 
instituted the present suit fqr redemption, 
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The defendants are (1) the sons of the 
mortgagee and (2) Ram Did, the plaintiff’s 
vendor. The Court of first instanoe 
dismissed the suit on the ground that it 
had not been proved that there was legal 
necessity for the sale made by Ram Din. 
This decision has been affirmed by the 
lower Appellate Court. In our opinion the 
Courts below have erred in dismissing the 
suit upon the ground mentioned above. 
Ram Din is the head of the family and 
apparently executed the sale-deed in favour 
of the plaintiff in that oapaoitr. He 
represents the joint family whijh has been 
found to oonsist of himself and bis 
nephews. No question as to bis authority 
to transfer the property arises in this ease 
as between the mortgagees and the plaintiff. 
That is a question between him and his 
co-sharers. He has exeeuted the sale deed 
in the plaintiff’s favour and that is not 
denied. He being the head of the family 
was competent to execute the sale, but 
whether as between him and his nephews 
the sale would be a valid and biuding 
sale is not a question which arises in the 
present suit. The defendants mortgagees 
are not entitled to put it forward as an 
answer to the claim. In our opinion the 
suit ought to have beeD tried upon the 
merits. The rulings to which the Courts 
below have referred do not seem to us to 
have any bearing on the present case. 
There is no question of nonjoinder of 
parties, as Ram Din is the head of the 
joint family and represents that family and 
the members thereof. We allow the appeal, 
set aside the deorees of the Courts below aod 
remand the case to the Court cf 
first instance with directions to re admit 
the suit upon its original number in the 
register and try it on the merits. Costs 
here and hitherto will be costs in the cause 
and the costs in this Court will inolude 
fees or. the higher scale. 

Appeal allcwid. 


LOWER BURMA CHIEF COURT. 

Sec )md Civil Appeal No. 123 op 1916, 

January 4, 1918. 

Present :—Mr Justioe Maung Kin. 

TAUNG MRO and another—Appellints 

versus 

AUNGNYUN and^another—Respondents. 

Buddhist Law, Burmese — Inheritance — Younger 
brothers and sisters, whether preferred to elder ones — 
Full blood, whether excludes half blood—Nearer 
and remote relations, preference between, 

It is settled law, among Burmese Buddhists, that 
as between elder brothers and sisters and younger 
brothers and sisters, the former are exoluded by the 
latter in matters of inheritance, [p. 489, col. 1.] 

The rule that the relations nearer in degree exclude 
the more remote, is limited in its application to fall 
blood relations, and full blood relations exolude half 
blood relations, although the latter are nearer in 
degree, [p. 489, col. 1-] 

Mr. Map Oung, for the Appellants. 

Mr. Sin Hla Aung, for the Respondents. 

JUDGMENT.—Some lady whose name is 
not known had three children, (l) Kyun Ma 
by her first husband, (2) Ma Wa Byn, 
and (3) Cbi Paung by her second husband. 
Kyun Ma died, so did Chi Paung and Chi 
PauDg’s children. Then Wa Bya died leav* 
ing no ohildren or other direct heirs. Tbe 
dispnte is as regards Ma Wa Byu’s estate 
and between Mi Ein Tba Pyu, tbe child of 
Kyun Ma, and Aung Nyun and San Shwe 
U, grandohildren of Chi Paung. The lower 
Courts have given one half to Mi Ein Tba 
Pyu and one-half to Aung Nyun and San 
Shwe U. Taung Mro is the husband of 
Mi Ein Tba Pyu, and has no interest in the 
estate and should not have been brought on 
the reoord at all. 

The position is as follows:—Aung Nyun 
and San Shwe U are related to the deceased 
as grand nephews through their grand¬ 
father who was her full brother. Mi Ein 
Tba Pyu may be described as a niece of 
the deceased by her half sister. It has been 
argued for Ma Ein Tha Pyu that inasmuch 
as she ia the niece, she is nearer in degree 
of relationship to the deaeased than the 
grand-nephews, that is the latter are one 
degree remoter than she is, and that she, 
therefore, exeludes them. For the other side 
it is pointed out that they are full blood 
relations of the deaeased, while Mi Bin 
Tha Pya is only half blood. They, say 
that, moreover, their opponent is a ohild of 
?Jdfr sister of the deceased and th$| 
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in order to desoend to her, the inheritance 
will have first to ascend to the elder sister 
and thns offend the rale against tbe assent 
of inheritance, whereas their grandfather is 
a younger brother of the deoeased, They, 
therefore, olaim that they exslade Mi Ein 
Tha Pyu but they have not filed any cro9S- 
appeal. 

There is a surprising absenoe of texts on 
the point. 

To my mind the first point to be seriously 
considered is as between Kyun Ma and Chi 
Panng who would exclude the other, if 
they were claimants to tbe estate. I can 
find no text whioh deals with such a case. 
There are texts which deal with the rights 
of the ohildren of a oommon father or 
mother by different wives or husbands in 
the estate of the father or mother, as the 
case may ba, but they are not nsefol even by 
way of analogy. I can find no text whioh says 
that a person may share in the estate of his 
deceased half brother aloog with the deceased’s 
own or full brother. In my judgment fall 
blood relations exclude half blood relations. It 
follows that Kyun Ma’s descendants cannot 
olaim any share in Ma Wa Byn’s estate 
so long as there are full blood rtlitioDS living. 
I also think that there is much foroa in 
the contention that the fact that Kyun Mi 
is the elder sister of Ma Wa Byu is in 
the way of Ma Ein Tha Pyu. It would 
be offending the rule against tie ascent of 
inheritance to allow her to come ir, as it 
is settled law that as between elder brothers 
and sisters and younger brothers and 
sisters the former are excluded by the 
latter. Not being a full blood relation of 
tire deceased, Ido not think Mi Ein Tha Pyu 
can olaim the benefit of the rule that tbe 
nearer in degree excludes the more remote 
as against the full blood relations. For these 
reasons I would bold that Mi Ein Tha Pyu 
is not entitled to any share in the estate 
of the deoeased, aQ d she is fortnnate that 
the opposite parties have not appealed. The 
appeal is dismissed with costs. 

• 

* App al dismissed. 

• . 

■h. 

* - 
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PATNA HIGH COURT. 

Appeals f*om Original Decrees Nos. 203 

and lt>5 of 1917, 

July 9, 1920. 

Freieni ;— Mr. Justice Coutta and 
Mr. Justice Das. 

In F. A. No. 203 of 1917 
Rat Bahadur BAIJ NATH GOENKA — 
Defendant No. 4—Appellant 

versus 

Babu DALEEP NARAIN SINGH 

AND ANOTHER — PLAINT.FF. J , Babu KARU 
SINGH AND OTHER? —DEFENDANTS 
—Respondents. 

In F. A. No. 165 of 1917 
Babu BHAGWAT PROSAD SINGH 
—Defendant 1st Party—Appellant 

versus 

Babu DALIP NARAIN SINGH and others 

— Respondents. 

Hindu, Law—Joint family — Mortgage, suit on — 
Manager, whether represents other members of family 
— Mortgage—Charge paid off by mortgagee, whether 
extinguished — Intention-Procedure—Petition raising 
question oj law made to Court—Duty of Court. 

In a mortgage suit the managera of a joint family 
effectively represent the interests of the members 
of the family, [p 4«1, col 1.] 

The ordinary rule is that a man having a right to 
act in either of two ways shall be assumed to have 
acted according to his interest. Therefore, the mere 
fact of a charge having been paid off does not 
decide the question whether it is extinguished. It 
depends on the intention of the mortgagee and 
where it is manifestly to his advantage to keep it 
alive, equity ought not to destroy it. [p 4^3, col. 1,] 

It is desirable that when petitions raising import- 
ant questions of faot or of law are presented before 
a Court, the Court should proceed to deal with such 
petitions. The failure to do so may, in many cases, 
involve a remand, which is always undesirable, 
[p. 49', col. 1.] 

Appeal from a decision of the Additional 
Subordinate Judge, Monghyr, dated the 17th 
April 1*17. 

Mefsrs. Fakhruddin and 8. M. Dutta, for the 
Appellant in F. A, No. 165 of 19A7. 

Mr. Jugannath Prasad , for the Appellant 
in F. A. No. 203 of i9*7. 

Messrs. P. N. Sinha, N. C. Sinka and 
Jagannath Prasad , for the Respondent* in 
F. A. No. 165 of 1917. 

Meecra. P. N. Sinha and N. 0. Sinha, for 
the Respondents in F. A. No, 203 of 1917. 

JUDGMENT. 

Da*, J — These analogous appeals come 
before us from the judgment of the learned 
Additional Subordinate Judge of Monghyr 
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and arise out of a suit instituted by the 
plaintiffs-respondents to enforoe a mortgage 
bond against the defendants first party. The 
plaintiffs brought on the record the sub¬ 
sequent purchasers and mortgagees as 
defendants third party. The suit was resist¬ 
ed by the defendants first party as well as 
by Rai Bahadur Baijnath Goenka, who was 
oited in the action as defendant No. 4, and 
one of the defendants third party. His con¬ 
tention appears to have been that as regards 
his mortgage he was entitled to priority over 
the plaintiffs. The learned Subordinate 
Judge overruled the contentions advanoed on 
behalf of the defendants first party as well 
as those advanoed on behalf of Rai Baijnath 
Goenka Bahadur. First AppealNo. 165 of 1917 
is the appeal preferred by Babu Bhagwat 
Prosad Singh, who was oited as defendant 
No. 2 in the aotion and as one of the defend¬ 
ants first party. First AppealNo. 203of 1917 
is the appeal preferred by Rai Baijnath 
Goenka Bahadur. 

It will be convenient to deal first with 
the appeal preferred by defendant No. 2. 
The first point urged on his behalf was that 
the suit was bad for non-joinder of parties' 
inasmuoh as oertain necessary parties having 
an interest in the mortgage seourity were 
not joined as plaintiffs in this aotion. This 
objection is formulated in the third paragraph 
of the plaint, and it appears therefrom that 
plaintiff No. 1 has one son and plaintiff 
No. 2 two sons who are all joint with the 
plaintiffs as members of a joint Hindu 
family. In order to appreciate this point it 
is neoessary to deal with oertain anteoedent 
events. It appears that Narsingh Narain 
Singh father of defendants Nos. 1 and 2 to¬ 
gether with one Guja Singh took a thica cf the 
entire 16 anDas of Monza Pinjri from 1306 — 
1314 at an annual jama of Rs. 4,685 from 
GaDga Prasad, the grandfather of the 
plaintiffs. Rent due in respect of the thica 
appears to have fallen into arrears, and in 
1£06 the present plaintiffs brought a suit 
against the defendants and their father 
NarsiDgh Narayan Singh and against certain 
other persons of whom Guja SiDgh was one, 
to recover the amount of such arrears by 
sale of oertain properties whiob had been 
bypotheoated by the lessees for the due ful¬ 
filment of their obligation under the lease. 
On the 6th of May 1907 the learned Sub¬ 
ordinate Judge dealing with that suit passed 
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a decree in favour of the present -plaintiffs 
substantially in terms of the reliefs olaimed 
in that suit. Before the decree was put in 
execution, there was a settlement” between r 
the plaintiffs and the lessees and an adjust¬ 
ment of account took plaoe, and Rs. 21,000 
was found due and owing by the lessees to 
the plaintiffs. Narsingh and his sons, the 
defendants Nos. 1 and 2, took upon themselves 
the liability in respect of half the sum 
found due and owing by the lessees to the 
plaintiffs, and on the 19th July 1907 they 
executed an instalment bond in favour of 
the present plaintiffs binding themselves to 
pay the sum of Rs. 10,500 to the plaintiffs 
in the manner following, that is to say, 
Rs. 10,000 by yearly instalments of Rs. 1,000 
from 1315—1324 payable in Bhado each year, 
and the balance of Rs, 500 by one instal¬ 
ment in Bhado 1325. There was default in 
the payment of the instalments from the 
very beginning and this suit was instituted 
on the 13th of March 1916, in order to en¬ 
foroe the terms of the ■ instalment bond of 
the 19th July 1907. ~ 

It seems to me that the . first objection 
urged on behalf cf the appellant is without 
ary snbetanoe. The decree for rent was 
obtained by the preeent plaintiffs. It was 
the preeent plaintiffs who were entitled to 
exeoute that decree and realise- the monies 
due on the foot of that deoree. The instal¬ 
ment bond was exeouted in substitution of 
the liability under the deoree and was in 
favour of the persons who had obtained 
the deoree. It is impossible to say that in 
these circumstances, aDy person other than 
the persons who have brought the preeerit 
suit is interested in the mortgage seourity. 

But it was argued that the present suit 
was instituted in order to recover the rents 
due in respect of the thica: and as the 
'property, whioh was the subjeot matter of 
the lease, belongs to the entire joint famil?» 
it is the entire joint family that ought to 
bring the present suit. With this contention 
1 do not agree This was not a Euit for rent,- 
but a suit to enforoe the terms of an instal¬ 
ment bond/'executed in favour of oertain 
decree holders in substitution of the liability 
under the deoree. It cannot, in my opinioD, 
be suggested that the membere of the joint 
family have a joint interest in the instalment 
bond, because the instalment bond was execut¬ 
ed not in respeot of the monies due to the 
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joint family but in respect of monies due to 
tbe plaintiffs under a decree of Court. 

But even if we concede that the members 
of the joint family have a joint interest 
with the plaintiffs in the instalment bond, 
the objection i9 still without substance, 
beeause there is evidence, unchallenged and 
uncontradicted, that the present plaintiffs 
are the kartat of the joint family. It was 
argued, however, on tbe authority of 
Sidhe&uri Perthad ftarain Singh (Debt 
Prosad Sahi) v. Dharamjit Narayan Singh (1), 
that where the karta of a joint Hindu family 
brings a suit on a mortgage without joining 
as party one of the members of the family who 
has a joint interest with him in the 
mortgage, such a suit is bound to fail. 
With great respect to the learned Judges 
who decided that case, I am wholly unable 
to accept that view. It seems to me that 
the managers of a joint family effectively 
represent the interests of the members of the 
family and, in my view, the decision of the 
Judicial Committee in tbe case of Sheo 
Shankar Ram v. Jaddo Kuntear (2) must be 
taken as overruling by implication the 
decision upon which the learned Vakil for tbe 

appellant relied. . 

It was next argued that the plaintiffs ought 
to have cited, as defendants in the actiOD, the 
sons of defendant No. 2 who have an interest 
in the right of redemption. This objection was 
not formulated in the written statement of 
defendant No. 2, as originally filed, but by 
a petition, dated tbe 5th April 1917, he 
brought this matter to the notice of the 
Court and asked for leave to amend his 
written statement. It is to be regretted that 
this application for amendment was never 
dealt with by the learned Subordinate Judge. 
The only order which the learned Subordi¬ 
nate Judge passed on this application was, 
"let the petition be kept with the record.’ 
It is desirable that when petitions raising im¬ 
portant questions of fact or of law are preeent- 
ed before a Court, the Court should pre- 
eeed to deal with such petitions. The failure 
to do so may, in many oases, involves a 
remand which is always undesirable. 

The point is, however, without substance. I 

will asfume that Bbagwat Prosad, defendant 

il) 22 Ind. Cas. 670; 41 0. 727 j 19 0. L. J. -*37. 

(2) 24 Ind. Cas. 604; 80 A. 383; 18 C. W. N. 968; 
10 M. L. T. 176; (1914) M. W. N. 693; 1 L. W. 646; 
20 0. L. J. 282; 12 A.jL. J. 1173;1 10 Bom. L. R. 810; 
41 L A.210i(P.O.), - 


No, 2, has three sons but the only result of 
not bringing them on the record as parties 
defendants is to leave their interest unaffected 
by the decree which has been passed by the 
learned Subordinate Judge. No one can be 
affected by a decree in a suit in which he is 
not represented and if the sons of Bhagwat 
Prosad have not been represented in this 
action, their interest in tbe properties 
covered by the mortgage decree will remain 
unaffected. If and when the question does 
arise, and it can only arise at the instanoe 
of suoh persons as are not before th!e 
Court in this action, the question will lie 
whether they have been substantially and 
virtually represented in this action by their 
father, the defendant No. 2. That question, 
however, is not before us and all that we can 
say is that we oannot entertain this objection 
at the instanoe of defendant No. 2, ’ 

The only other point that was argued by 
the learned Vakil on behalf of the appellant 
was that the provision as to interest was penal 
in its nature. The provision as to interest 
runs as follows: ‘ We, the exeoutanta, do 
deolare that we shall pay tbe entire amount 
covered by this bond by instalments as noted 
below, with interest, and that we shall 
not default any instalment. In the case of 
default interest will run on tbe entire 
amoant due under this bond from the date 
of default up to the date of realisation, 
at the rate of Re. 1 per oent. per mensem,” 
It seems to me that this is a peifeotly 
proper provision as to interest. It is clear 
that the interes lis to run on the amount 
due on default and from the date of the 
default. The learned Vakil stales that 
interest has been calculated from the date 
of the bond. If this has been done, there 
is clearly an error in tbe decree as drawn up. 
The first instalment of Re. 1,000 was payable 
in Bhado 1315. That was not paid and accord¬ 
ingly the plaintiffs are entitled to calculate 
interest from the first day of Aesin 1316. In 
preparing the decree the office must calculate 
interest from tbe first day of Assin 13i6 at 
Re. 1 per month. Subject to this modification 
the appeal of defendant No. 2 must stand 
dismissed with oosts. The defendants first 
party will have three months for redemption 
from the date of this judgment. 

1 now come to the appeal presented on 
behalf of Rai Baijnath Goenka Bahadur, 
The mortgage-bond .relied on by him ia 
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dated the 19th of July 1907, the date on 
which the instalment bond in favonr of the 
plaintiffs was executed. It was urged, however, 
on his behalf in the Court below that his 
bond was earlier in point of time than 
the plaintiffs' bond. The learned Subordi¬ 
nate Judge, on a careful examination of the 
evidenoe in the ease, has found that the 
plaintiffs’ bond was earlier in point of time. 
The learned Vakil on behalf of the appel¬ 
lant has not ehallenged that finding, but 
be says that as regards a portion of one 
of the properties, namely, property No. 1, he 
is entitled to priority over the plaintiffs. 
It appears that the defendants first party 
took a lease of oertain properties from 
Rai Baijnath Goenka Bahadur and as 
seeurity for one year’s rent they hypo¬ 
thecated oertain properties, including 2 
annas 8 pies interest in property No. 1, 
with Rai Baijnath Goenka Bihadur. The 
seeurity bond in favour of Rai Baijnath 
Goenka Bahadur is dated the 2nd of June 
1896. Bai Bahadur Biijuath Goenka has, 
therefore, a prior mortgage in respeot of 2 
annas 8 pies interest in respeet of pro* 
perty No. 1. He has, however, released l 
anna 4 pies share in that property and 
elaims priority in respeot of I anna 4 pies 
interest in that property. 

His point is that on the date on whioh 
the defendants first party exeouted a mort¬ 
gage in favour of the plaintiffs, he had 
already a mortgage on property No. l,and 
that by the transaotion whioh took plaoe 
between him and the defendants on the 
19th July l£07, he intended to keep the 
seeurity in respeot of 1 anna 4 pies interest 
in the property No. 1 alive. 

The learned Subordinate Jadge was of 
opinion that Rai Baijnath Goenka Bahadur 
eould not take advantage of the provision 
of 6eotion 79 of the Transfer of Property 
Aot without proving notice to the plaintiffs. 
In my view, sfotion 79 of the Transfer 
of Property Aot has nothing whatever to 
do with this ease. The general rule as 
oontained in * seotion 80 of the Transfer 
of Property Aot is that a mortgagee mak¬ 
ing a subsequent advanee to the mortgagor 
does not aoqnire any priority in respeot of 
his seourity for suoh subsequent advanee 
as against an intermediate mortgagee. 
Section 79 engrafts an exception on that 
general role %od provides that the inter¬ 


mediate mortgagee who has notioa of the 
prior mortgage is postponed in respest of 
all advanoes subsequently made -on the 
seourity of that mortgage, provided it ex* 
presses the maximum to be seeured there¬ 
by and that the maximum is not exo9edad. 
If Rai Baijnath Goenka Bahadur had 
claimed priority in respect of advances made 
by him subsequent to the mortgage in favour 
of the plaintiffs, the question of the appli¬ 
cability of Fe^tion 79 of the Transfer of 
Property Aot would arise and we would 
have to determine whether the p’-aiotiffs had 
notioe of the prior mortgage of Rii Baij Nath 
Goenka Bahadur. Bat that is not the point 
here. He olainn priority, not in respeot of 
advanoes made subsequent to the plaintiffs’ 
mortgage, but prior to his mortgage. He says 
with refereuoe to 2 annas 8 pies share of 
Mouzis Nasratpnr, Ferozepur and Kutal bear¬ 
ing Touzi No. 236, that is to say, property 
No. 1: "l am the prior mortgagee and yon the 
plaintiffs can only sell suoh share snbjeot 
to my prior mortgage.” In my view nei¬ 
ther seotion 79 nor the oase relied upon 
by the learned Subordinate Judge has any 
applioation to the faots of this case. U 
has been proved that there was one year’s rent 
due to Rai Baijnath Goenka Bahadur under 
the seourity bond, dated the 2nd of June 
1896. As soon as one year’s rent under 
the bond of 2nd June 1893 beoame due to 
Rai Baijnath Goenka Bahadur, equity taking 
as done that whioh ought to be done 
fastened upon the property and the con¬ 
tract to mortgage became a complete mort¬ 
gage. There was, in my view, on the 
19th of July 1907 a subsisting mortgage 
in favour of Rai Baijnath Goenka Bahadur 
in respeot of 2 annas S pies share of the 
property mentioned above and unless by 
bis aot he has extinguished that seourity he 
is entitled to olaim priority in , respeot 
. thereof as against the plaintiffs. 

This brings me to the next question 
whioh was urged bafore us, namely, that 
ia taking a mortgage bond on the 19th of 
July 1907 Rai Baijnath Goenka Bahadur did 

not intend to extinguish the seourity >n his 
favour by virtue of the seourity bond, dated 
the 2ad of Jane 1896. The -mortgage 
bond throws no light on the intention of 
the mortgagee, bit upon the faots found 
by us there was undoubtedly, at the time 
wheq the defendants exeoqted the morkgefQ 
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in favour of Rai Babadar Baijnath Goenkv 
on the 19th of July 1917, a mortgage in 
favour of the plaintiffs. The learned Sub¬ 
ordinate Judge has found that Rai Baijnath 
GoeDka Bahadur knew of the plaintiffs 
prior mortgage. 

That being so, olearly it was to bis 
advantage to keep his own mortgage alive 1 . 
If indeed there was no prior mortgage in 
favour of the plaintiffs at the time when 
the mortgage was executed in his favoor 
by the defendants on the 19th July 19C7, 
it might be argued on the authority of 
Mohesh Laly. Mohant Batcan Das (d) that 
as there was no reason for keeping the 
prior seourity alive, we ought to hold that 
he intended to extinguish it. The mere 
faot of a charge having been paid off does 
not decide the question whether it is 
extinguished. It depends on the intention of 
the mortgagee and where it is manifestly to 
his advantage to keep it alive, equi'y ought 
not to destroy it. As the Judioial Committee 
in the oase of Qokaldas Qopollas v. Furanmal 
Fremsukhdus (4) said: “ The ordinary rule is 
that a man having a right to aot in 
either of two wayp, shall be assumed to 
have acted aosordirg to his interest. ” It 
was manifestly to his advantage to keep 
the prioi charge in his favour alive aod I 
must aooordirgly bold that he did intend 
to keep it alive. In the result 
I would allow the appeal of Rai Baijnath 
Goenha Bahadur to the extent that as re¬ 
gards 1 anna 4 pies share of the property 
above mentioned, namely, property No. 1 
set out in the schedule annexed to the 
plaint, he must be considered as the prior 
mortgagee. The plaintiffs can only sell 
this interest eubjeot to the prior mortgage 
in favour of the defendant No. 4. It might 
be noted that the claim of defendant No. 4 is 
for Rs, 5,000, The plaintiffs have, of course, 
the right to sell property No. 1 free from 
the oharge in favour of defendant No. 4 upon 
payment to him of Rs. 5,000. The parties 
are entitled to their costs in proportion to 
their euocess. 

Couits, J,— I agree. 

Appeal allowed. 

«'»9 0. 661 (P. C.’; 10 I. A. 62; 13 C. L. B.221j7 Ind 
Jur. 88?; 4 Bar. P. O. J. 424; 4 Ind. Dec (n. s.) 1291. 

( 4 ) 10 0.4036 «P. C.l 11 I, A. 126; 8 Ind. Jur. 396; 

4 Sor- P. C. J. 643, 6 Ind. Dec. (n, s.) 692. 


MADRAS HIGH COURT. 

Appeal against Order No. 133 op 1919. 

January 26, 1920. 

Present-. - Mr. Justice Oldheld and 
Mr. Justice Seshagiri Aiyar 

MALIBEDDI AYYAREDDI—Plj intjff _ 

Decree Holder— Appe.hm 
versus 

ADUSLMALLI GOPALA KRISHNAYYA 

and another—Supplemental Dependants 

Nos. 9 and 1 0 —Petitioners—Respondents. 

Mortgage—Equity oj redemption, purchaser of, dis¬ 
charge of incumbrance by—Subrogation, right of 
acquisition of—Transfer of Property Act (IV of 1882)’ 
ss. 55 (1), (g), 7-4, 91, 101 Payment of puisne incutnl 
trance, effect of on purchaser's rights. 

A purchaser of the equity of redemption discharg¬ 
ing an encumbrance on the property i 8 entitled 
to the benefit of subrogation [p. 494, col 1.] 

Qokaldas Qopaldas v. Puranmal Premsukhdas 10 P 
1035 (P.C.); 11 I. A. 126; 8 Ind. Jur. 396; 4 Bar. P 0 
J. 54? ; 5 Ind. Deo. ( n . s.) 692, Udit Narain Misir v 
Asharfi Lai, 35 Ind. Cas. 732; 38 A. 502; 11 A. L. J 
662 and Sat Narain Tewari v. Chowdhury Sheobaran 
Singh, 11 Ind. Cas. 649; 14 0. L. J. 500, followed 

Bissesu-ar Prosad v. Lain Sarnam Singh, 6 O.L J 
134, Suijiram Marwari v. Barhamdeo Periad 2 O. L 
J. 288 and Govindasami Thevan v, Doraisami Pillni « 
Ind. Cas 781; 34 M. 119. 20 M. L. J. 380; 8 M LT 
132: (1910) M. W. N. 390, distinguished. 

Where a person purchased property subject to 
three successive mortgages and paid off the puisne 
incumbrance: 

Held, that he was subrogated to the rights of the 
puisne incumbrancer and was entitled to the profits 
from the land us against the third mortgagee and to 
interest on the second mortgage amount, fp. 495 

Appeal against the order, of the Court of 
the Temporary Subordinate Judge, Masu- 
lipatam, dated the 10th October 1918, in Mis- 
oellaneous Petition No. 815 of 1918, in 
Execution Petition No. 355 of 1917' in 
Original Suit No. 12 of 1914. 

Messrs, P. Norayanamurthi and P. Soma, 
sundaram , for the Appellant. 

The Hon’ble Mr. 8. Srinivasa Aiyangar 
(Advocate General) and Mr. N. R jrna Sao , 
fer the Respondents. 

JUDGMENT.—The faots are these. De¬ 
fendants Nos. 1 to 3 are the owners of the 
property, They oreated three mortgages on 
it. The plaintiff is the third mortgagee. De. 
fendante Nos. 4 to 7 purchased the equity of 
redemption under a deoree in a Small Cause 
suit. In 1913, a snit was brought by the 
2nd mortgagee to whieh the mortgagor and 
the prior and subsequent mortgagees were 
paitiee, and be obtained a decree, It should 
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be mentioned that the 2nd mortgage oovered 
not only the property, bnt all the orops that 
may be grown on it until redemption. Tbe 
3rd mortgagee sued in 1914 on hie mortgage 
making the mortgagors alone parties and 
purchased tbe property. Defendants Noa. 4 
to 7 paid a good portion of the decree 
amount due to the 2nd mortgagee and then 
assigned their rights to defendants Nos. 9 and 
10. These latter paid the balanoe of that 
deoree. Satisfaction of the decree was 
entered. In execution of the decree on the 
3rd mortgage, the property was brought to 
sale, and from the sale-prooeeds the 1st 
mortgage was fully discharged. The ques¬ 
tion now related to the payment of the 
balanoe. Defendants Nos. 9 and 10 olaim it 
as they contend that they have been subro¬ 
gated to tbe position of the 2nd mortgagee. 
This is the principal question for deci¬ 
sion. 

There was an appeal to this Court (Appsal 
Suit No. 391 of 1915) in the suit of tbe 3rd 
mortgagee and this Court declared by the 
deoree thatdefendantsNos. 4to7 whom defend¬ 
ants Nos. 9 and 10 now represent are entitled 
to pay off the 2nd mortgage and to be sub¬ 
rogated to the position of the 2ud mortgagee. 
That was a decision inter parties and is bind¬ 
ing on the plaintiff. But that direction in the 
deoree can only affect payments made subse¬ 
quent to the deoree. The question, therefore, 
still has to be decided, whether a purohaser 
of the equity of redemption discharging an 
enonmbranoe on the property is not entitled 
to the benefit of subrogation. We see no 
reason why he should not have this right. 
Under section 55, olause 1 (g) of the Transfer 
of Property Aot a purohaser is bound to pay 
off existing encumbrances. A Court pur¬ 
ohaser is not free from this obligation. 
Section 91 of the Transfer of Property Aot 
empowers the purohaser of the eqaity of 
redemption to iedeem existing mortgages. 
Under seotion 74 of the Aot a subsequent 
mortgagee redeeming a previous one is 
entitled to stand in the shoes of the latter. 
This right is given by seotion 101 to a pur¬ 
ohaser and the seotion declares that what is 
beneficial to the purohaser shall be deemed to 
have been intended by him, Rsading all 
these sections together, we are clear that on 
prinoiple the purohaser of the equity of re¬ 
demption is entitled to the right of subroga¬ 
tion. 


Turning to the authorities quoted, Gokaldat 
Gopaldas v. Puranmal Premsukhdas (1) seems 
to recognise this prinoiple in olear terms. The 
Judioial Committee, while expressing unwill¬ 
ingness to extend the prinoiple underlying 
Toulmin v. Steers (2) to India, point out 
that, where there i9 no personal obligation to 
pay, the payer is entitled to subrogation. 
That is also tbe view taken in TJdit Narain 
Mtsir v. Atharfi Lai (3) and in the earlier 
portion of the judgment in Sat Narain Teivari 
v. Chowdhury Sheobaran Singh (4). As 
regards Btssestcar Prosad v. Lola Sarnam 
Singh (5) and the earlier case Surjitam 
Marwari v. Barhamdeo Persad (6), it is 
enough to say that in both of them, -the 
learned Judges were dealing with agreements 
in whioh there were personal covenants on 
the part of the purohaser. Where there 
is such an undertaking to extinguish the 
mortgage, tbe presumption that the person 
paying off the mortgage intended to keep alive 
that mortgage for his protection may be 
negatived. The observations in Govindastoami 
Thevan v. Doraitami Pillat (7) should also be 
confined to eases of personal liability. We 
think for these reasons that defendants Nos. 
9 and 10 are entitled to be subrogated to the 
position of second mortgagee. 

It was next argued that as the second 
mortgage oovered future orops on the pro¬ 
perty, the payment made by defendants 
Nos. 4 to. 7 to save them from sale should not 
be deduoted out of the money in Court. There 
is a fallaoy underlying this argument. In 
execution of his deoree, the seoond mortgagee 
proceeded to sell the orops then on tbe pro¬ 
perty. As defendants Nos. 4 to 7 had 
acquired the equity of redemption and had 
thereby beoome entitled to the orops on the 
land whioh they themselves had grown, they 
prevented the sale by paying a portion of the 
decree obtained by the 2nd mortgagee. This 
is an involuntary payment towards discharg¬ 
ing the mortgage debt, and we can find no 
ground for refusing to recognise subrogation 

to the extent of the payment. 

(1) 10 C. 1035 (P. 0.); 11 I. A. 120; 8 Ind. Jur. 890; 
4 Sar. P. C J. 643; 5 Ind. Deo. (n. b.) 092. 

(2) (1817) 3 Mer. 210 at p. 216; 36 E. B. 81; 17 B. 

B. 07. 

(3) 35 Ind. Caa. 782; 38 A. 502; 14 A. L. J. 002. 

(4) 11 Ind. Caa. 049; 14 O. L. J. 500. 

(5) 6 0. L. J. 134. 

(0) 2 0. L. J. 288. „ oa ^ 0 

(7) 0 Ind. Gas. 781; 34 M. 119; 23 l£. Ii. J. 880; 8 

M. L. T. 132; (1910) M. W.|N. 890. 
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The last point relates to the right of the de¬ 
fendants to olaim interest while enjoying the 
profits of the land. Here agaiD, there is a 
eonfusion of ideas underlying the oonteDtion. 
At the time that the equity of redemption was 
purchased, all the three mortgages were out¬ 
standing ; when the 2nd mortgage was paid 
off, the first mortgage was still subsisting 
and there was also the deoree on the 3rd 
mortgage. Consequently the purohasers of 
the equity of redemption oould not and 
did not beoome full owners of the property. 

In these ciroumstanoep, they had two 
distinot rights, vis., (a) right as owners of 
the equity of redemption, and (6) right as 2nd 
mortgagees. By virtue of the 1st right 
they were entitled to the crops of the land. 
In their right as mortgagees they 
were entitled to interest. We are, there¬ 
fore, unable to agree with Mr. Somaeundaram 
that either of these rights must be made 
subservient to the other. The position of the 
decision in Sat Natain Tewari v. Ohowdhury 
Sheobaran Singh (4) which deals with this 
question supports the appellants’ contention. 
We are DDable to follow the reasoning of the 
learned Judges in this behalf in Muthammal 
V. Bata Fillai (8). On the faota found, 
namely, that the sale became infruotnous, th4 
question we are considering did not arise for 
deoision. There are oertain dicta in that 
judgment relating to this question, whiob, 
with all resp8ot, we are unable to accept. If 
the observations are confined to purchases, 
which were held to be invalid, that deoision 
will not be against the view we are taking. 
Moreover, we are strengthened by Itzatun • 
nitsa Begam v. Partab 8ingh (9) in our 
view. The Judicial Committe held in that 
ease that a purchaser of the equity of redemp¬ 
tion is not a trustee for the mortgagor. In 
that view, the 3rd mortgagee who can olaim 
the profits only as representing the mort¬ 
gagor oan have no olaim against defendants 
Nos, 4 to 7 and their assignees, defendants 
Nos. 9 and 10. 

The decision of the Subordinate Judge 
is right and we dismiss the Civil Mis¬ 
cellaneous Appeal with oosts. 

m. o. F. 

t 

Appeal ditmitted. 

(8) 44 Ind. Can. 768; 41 M. 618 at p. 616; 7 L. W. 
420; 28 U. L. T. 106; (1018) H. W. N. 261. 

(9) 3 Ind Gas. 798; 81 A. 668; 180. W. N. 1143; 10 
0. L. J. 818; 6 A. L. J. 817; 11 Bom. L. R. 1220; 6 
M. L. T. 277; 19.M. L. J. 682; 3611. A. 203 (P. 0.). 
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PATNA HIGH COURT. 

Appical from Original Decree No. 166 

of 1917. 

February 16, 1920. 

Present : — Mr. Justice Das and 
Mr. Justioe Adami. 

MOHAMMAD IRFAN —Dafendant— 

Appellant 

iersus 

Kumar KALIKA NAND SINGH 

AND OTHERS — PLAINTIFFS—RESPONDENTS. 

Landlord and tenant —Patni— Rent paid by dar- 
patnidar to superior landlord, whether canbe deducted 
from rent payable to patnidar. 

A dar-patnidar who pays the rent due to the 
superior landlord in order to save the patni from 
being sold is entitled to deduct the amount so paid 
from the rent payable to his patnidar. [p. 496, col. 1.] 

Appeal from a deoision of the Subordinate 
Judge, Pcrneah. 

Messrs. Fakhruddin and Panchanan Banerji, 
for the Appellant. 

Syed Muhammad Tahir , for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for rent from Agban to Chait 1320 
and for 1321 and 1322 F. S. instituted by 
the respondents against the appellant. The 
respondents and the appellant are dar-patnu 
dm. One Pirthwi Chand Lai is the 
superior landlord, and Chhatterpat Singh was 
the patnidar. It appears that the patni 
was advertised for sale for rent due by 
Chhatterpat Singh to Pirthwi Chand Lai. The 
plaintiffs deposited the rent and under seotion 
13 of the Patni Regulation took possession of 
the entire patni interest. Under the Regulation 
itself their position was that of mortgagees in 
possession. They were bound to pay rent to the 
superior landlord and were entitled to oolleot 
rent from the dar-patnidar8. 

It. appears that the patni was again ad¬ 
vertised for sale for non-payment of rent 
due by the plaintiffs to Pirthwi Chand Lai. It 
was aotually sold and was purchased by Pirthwi 
Chand Lai. The defendant thereupon institut¬ 
ed a title suit to set aside the sale on the ground 
of fraud and pending the disposal of the suit 
applied for stay of delivery of posses¬ 
sion to Pirthwi Chand Lai. The Court which 
heard the applioation did stay delivery of 
possession on certain terms and those terms 
were that the defendant, who was the 
plaintiff in that aotioD, should pay rent to 
Pirthwi Chand Lai for the iObait kut of 
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1320, and for 1321 F. S. It appears that 
the defendants in fact paid rent to 
Pirthwi Chand Lai np to Assin 1321. The 
eale has now been set aside. Now the 
plaintiffs olaim rent from the defendants 
from Aghan to Ohait 1320 and for 1321 and 
1322 F. S. The defenoe is that the defend¬ 
ants have already paid the rent to the 
superior landlord, and that they ought not 
to be oompelled to pay twioe. The learned 
Subordinate Judge, being of opinion that the 
proper remedy of the defendants is to apply 
to the Zemindar, for a refund, has deoreed the 
plaintiffs’ suit. 

In my view this decision is erroneous. 
It seems to me that the plaintiffs were bound 
by law to pay rent to the superior landlord. 
The defendant was undoubtedly interested in 
the payment of the money, because if it was 
not paid bi*B tenure would have been com¬ 
pletely wiped out. Therefore, in a suit for 
rent the defendant is entitled to deduot the 
amount so paid from the rent payable to 
bis patntdar. The judgment of the learned 
Subordinate Judge must,therefore, be modified. 
The plaintiffs, however, will be entitled to 
rent from Kartik 1321 up to the end of 1322 
F. S. with the usual interest. 

There will be no order for costs in the 
appeal. Costs in the Courts below will be 
in proportion to the 6uo«ess of the parties. 

Decree modified. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal No. 2 op 1919-20, 

April 3. 1920. 

Present :—Mr, Hopkins, S. M., and 
Mr. Porter, J. M. 

Musammat RAM DULARI— 
Appellant 

versus ’ 

RAM ADHIN LAL and others— 

Respondents. 

Custom—Grove, right of transfer of. 

There is a general custom by which the tenants 
of a grove have the right to dispose of the trees, and 
this right must be presumed to exist in the absence 
of custom or contraot to the contrary, [p. 497, col» 1.] 


Second appeal from the order of the Com¬ 
missioner, Allahabad Division, dated the 11th’. 
of November 1919, in the case of ejeotment. 

JUDGMENT. 

Bopkin?, S. M.— ( Maic\ 26, 1920.) — 

This suit relates to a guava grove which 

• * ► 

was planted by one Basawan Lai in his 
occupancy holding. It has been fotglid that 
the grove was planted before the Tenancy 
Act came into force with the acquiescence 
of the landholder. Basawan Lai died leav¬ 
ing a daughter Musammat Ram Dalari, to 
whom he had conveyed the grove by a 
deed of gift in his lifetime and who was 
attested as an occupancy tenant at Settlement. 
in 1321 F. 

The landholder has now sued Musammat. 
Ram Dulari for ejeotment. The (Commis¬ 
sioner has found that Basawan hell under': 
a special oontraot which would prevent hie 
ejeotment from the grove, but held thati 
his right in the grove, could not pass to his, 
daughter inasmuch a9 she could not succeed, 
to the tenancy under seotion 22 of the 
Tenancy Act, while the transfer to her was 
invalid under seotion 20. 

The Board have ruled in a similar case 
[Pohap Kachhi v. Sheo Oobind (1)] that the 
owner of a grove having created a 
valuable property, has prtma facie the right 
to transfer it unless this right is disallowed 
by onstom or oontraot. • r 

In a series of decisions the Board have 
held farther that the right of transfer 
exists independently of any rights or liabili¬ 
ties which the grove-holder may have as 
a tenant and that the succession to the grove 
will be determined by the ordinary law and 
not by seotion 22 of the Tenanoy Act, in¬ 
asmuch as the land not being held for agri¬ 
cultural purposes is not a 'holding 1 within 
the definition given in section 4. 

Jagiamba Prasad v. Bihari Lai (2\ Beni 
Rat v. Ram Prasad Rai (3), Payag v. Biianand 

(4) , Shah Muhammad v. Maharaja of Benarei 

(5) , Oajadhar v. Musammat Tija (6), Pafgan 
Singh v, Musammat TJmrai (7). 

(1) Sel. Dec. No. 1 of 1913. 

(2) 1 U. D. 110. 

(3) 1 U. D. 28. 

(4) 1 U. D. 210. 

(6) 1 U. D. 237. 

(6) 2 U. D. 410. • • 

(7) 3 U.D. 253. 
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In Baldeo v, Harnandan (S) the fants were 
different. There it was found that the tenant 
planted trees on hie ooaupanoy holding 
without the oonsent of hie landholder, there 
being no evidenoe as to when the trees were 
planted, and it was held that the tenant 
planted the trees at his own risk. The land¬ 
holder relies on the High Court ruling in Daya 
Kiihen v. Mohammad Wazir Ahmad (9), 
in whioh it was held that planting a grove 
by an oooupanoy tenant on his holding with 
the permission of the Zimindar does not 
ohanga the nature of the holding from an 
oeoupanoy tenanoy to gmvelarid. But that 
ruling waB not followed by the High Court 
in a later ease, Chadami Lai v. Khub Ghand 
(10), also relating to an oaaapanoy holding, 
id whioh it was held that when a tenant 
planted a grove on land expressly given to 
him for that purpose and there was a aon- 
dition in the wajib til-art that the tenant 
betaine the absolute owner of the trees so 
planted, he had a transferable right in the 
limber of the grove. 

The Board’s view is that there is a general 
custom by whioh the tenants of a grove have 
the right to dispose of the trees, and this 
right must be presumed to exist in the 
absence of anatom or oontrao* to the 
sontrary. In Payag v. Bijan nd 4) air.-d 
above, Sir Dunoau Banlie relying on the 
prinoiples laid down in -'audit Badri Prasad 
V. Bhtm Sen (11) said:—“Tdere is in 
the undisturbed possession of the defendant 
reason to believe that the usual custom by 
whioh rights of a tenant in groves are 
transferable existed in this oase. The tran-fer 
of these rights transferred also the right to 
osoupy the land so long as the gr >ve was 
standing.” 

In the present case the presumption that 
the grove was held with a right of transfer 
is strengthened by the fast that Ba^awan 
mortgaged it in 1900 and sub-«=qieotly re¬ 
deemed it. 

In my opinion Musammat Elam Dalari, 
whether she be regarded as the transferee 
or the heir of B*sawao, is the proprietor of 
the grove and has the right to ooaupy the 

IS) 2 U-D. 123. 

49* 80 lad. Om. «68 } 13 A. L. J. 833. 

ijO) 2 U. D. 731. 

vi) gel Deo. No. 2 1892. 
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land on whieh it stands so long as the grove 
exists. I would, therefore, aoaept the appeal 
with oosts and setting aside the order of 
the Commissioner would restore that of the 
Assistant Colleator dismissing the suit for 
ejectment. 

Porter, J. M.— I agree. 

Appeal accepted. 


PATNA HIGH ^OURT. 

Appeal from Appellate Decree No, 139 

of lyl9. 

July 7, 1920. 

Present :—Mr. Justice I'ontts and 
Mr. Jnstioe Saltan Ahmed. 

MANBHARAN RAUT— Plaintiff 

—Appellant 
versus 

Babu NOWBAT SINGH and anothir— 

— Defcno-nts Respondents. 

Bengal tenancy Act (VIII B. C. of 1886), ss. 65, 168 
— Decree for uagdi and bhaoli rent, whether rent- 
decree—Holding, whether can he sold in executUn of 
such decree. 

Where a holding is hold partly on nagdi rent and 
partly on bhuoli rent and a decree is obtained for arrears 
of both kinds of rent, the decree is a rent-decree and 
the holding can be sold in execution thereof, [p. 498, 
col. 1.] 7 

Appeal from a deoision of the District 
Jndge, Darbhanga. 

Messrs Kulwint Sahay and B. N. Mitter 
for the Appellant. 

Mr. Janak Ktshore, for the Respondents. ' 

JUDGMENT. 

Codtt4, J.- This appeal arises ont of a suit 
brought in the Court of the Additional 
Mnnsif at Samastipur by a Bharnadar of a 
portion of a holding, that the deoree obtained 
by the defendants 1st party against the 
defendants 2nd party is a money decree and 
not a rent deoree. The defendants 2nd party 
are tenants under the defendants 1st party of 
a certain bolding, part of whioh is held on nagdi 
rent and part on bhaoli rent, The plaintiff is 
the Bharnadar of a portion of that part of the 
holding which is held on nagdi rent. The 
defendants 1st party, the maliks, obtained a 
deoree for arrears of rent of the whole hold¬ 
ing against the defendants 2nd party, thfl 
tenants, and in execution of this rent deoree 
sought to sell the whole holding, The 
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irce (hat the side cote to tbe section and the 


plai t. t iff iu the present suit ohjeoted that tbe 
decree was cniy a mcDey decree, tut tbe 
objeoticn was disallowed and the holding Las 
been sold. The plaintiff has accordingly 
brought this suit for a declaration that the 
deoree obtained by tbe defendants 1st party is 
a money deoree and that his encumbrance as 
Bharnadar is not affeoted. 

The Court of first instance found that the 
deoree obtained by the defendants 1st party 
against the defendants 2nd party was a 
rent deoree and dismissed the suit. This 
decision has been upheld by the Distriot 
Judge on appeal aod the plaintiff 
has preferred this second appeal to this 
Court. 

Tbe contentions before us are the same as 
they were before the learned Distiiot Judge, 
namely, that only nogdi rent can fall into 
arrears and that as holdings are only liable 
to sale for arrears of rent holdings held on 
produce rent or partly on produoe rent and 
partly on money rent cannot be sold. This 
is a contention for which there is no authority 
and whioh I am unable to accept. It is true 
that in section 54 (3) there is a provision 
that when any instalment or part of an 
instalment of rent is not duly paid at or 
before the time when it falls due it shall be 
deemed an arrear.” But there is nothing in 
this to support the view that because there 
is this special provision in regard to money 
rent it, therefore, follows that produoe rent 
cannot fall into arrears. The special pro¬ 
vision of section 54 (3) is necessary, because 
in seotion 53 it is provided that “Subjeet to 
agreement or established usage a money rent 
payable by a tenant shall be paid in four 
equal instalments falling due on the last day 
of eaoh quarter of the agricultural year.” 
Where, theD, there is an agreement or an 
establisbeo utage to pay rent otherwise than 
in four equal instalments, the provision of 
section 54 (31 would not apply, hut it could 
not he eontendeo that because this is so, 
the rent of the holding in regard to whioh 
there was thn ngrtemem or estatlished mage 
could not tail into birears. Produce rent is 
on this icotiig ano 1 am unable to accept 
the contention that because it is not paid in 
instalments it cannot tall into arrears. More¬ 
over, under seotion 65, holdings do not 
beccme liable to sale in ezecuticn of decrees 
for arrears ct rent, bm ‘in ezecuticn oi a 
decree for the rent of the holding, 1 ' It is 


heading of the seotion refer to “arrears of 
rent,” but the body of the seotion does not 
speak of the liability to sale in execution of 
decrees for arrears of rent. So far then as 
seotion 65 is ooDoemed, if we consider the 
wording only there seems to be no distinction 
between a holding whioh is held on pro* 
dnee rent and a holding held on a money 
rent. 

It is true that section 158(b) speaks of a 
tenure or holding whioh is sold in execution 
of a deoree for * arrears of rent, 11 and it is on 
this that tbe contention in this appeal is 
mainly based, because it is urged that as 
produoe rent oannot fall into arrears there 
oan be no sale in execution of a decree for 
ai rears of rent. As I have already said, I 
do not agree that produce rent oannot fall 
into arrears, bat even if this were so, seotion 
65 deals with decrees “for rent 11 and not for 
“arrears of rent,” so that if the argument were 
to be pushed to its extreme limit, seotion *58 
(b) would not apply to decrees for even 
money rent provided for in seotion 65. This 
is obviously absurd. 

The deoree in this case is dearly, in my 
opinion, a rent deoree. The suit has been 
rightly dismissed and I would dismiss this 
appeal with costs.- 

Soltan Abmed, J.— I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Appellate Order No. 20 
of 1919 and Civil Rivu.on Petitioh 

No. 145 of 1919, 

. March 17,1920. 

Preier.t: —Mr. Jnstioe Oldfield and 
Mr Justice Seshagiri Aiyar. 
aYYA MUDALI VELAN— Defendant 
No. 2— Appellant— Petitioner 

terms - 

YEEBAYEE— Defendant No. 1 
— Respondent. 

Civil Procedure Code ( Act V of 10O8J, m. 2 (2), 90, 
O XXII, rr. I, 2—Application for substitution a» 
legal representative of party , dwmfwol of — Appeal) 
whether lies. 
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An order refusing to implead a person as the 
legal representative of a deceased plaintiff is an 
adjudication of that person's claim within the 
definition in section 2 (2>, Civil Procedure Code, 
and as a decree, suoh order is appealable, [p. 499, 
col. 2j p. 600, col. 1*] 

Qangadhara Ramarao v. Sui ya Rao ( Rajah of Pitta- 
pur), 49 Ind. Cas. 835; 42 M. 219; 39 M. L. J. 109; 9 

L. W. 329; 26 M. L. T. 184, followed. 

Lakshmi Achi v. Subbarama Ayyar , 29 Ind. Cas. 
142; 39 M. 4K8; 2 L. W. 403; 28 M. L. J. 491; (1915) 

M. W. N. 827; 17 M. L. T. 385, explained. 

Appeal and petition, under section 115 
of Act V of »908, praying tho High Court 
to revise the order of the District Court, 
Tanjore, in Appeal Suit No. 947 of 1917, 
preferred against the order of the Court of 
the Distriot Munsif, Pattukota, in Interlocu¬ 
tory Appeal No, 1120 of 1917, in Original 
Suit No. 683 of 1916. 

FACTS appear from the judgment. 

Mr. K. Rajah Atyar , for the Appellant: — 
The lower Appellate Court is wrong in 
holding that no appeal lay to it from the 
order refusing the application to be brought 
on reoord as legal representative of the 
plaintiff. The order is an adjudication having 
the force of a deoree. The appellant’s 
right to continue the proceedings has been 
negatived. The proper course is for the 
appellant to appeal against that order and 
not against the order of abatement or 
dismissal of the suit to which the appel 
lant was not a party. See Qangadhara Rama¬ 
rao v. Surya Rao ( Rajah of Fittapur ) (l). 

Mr. S, Muthaiya 1 fudaliar, for the Respond¬ 
ent .—The order for abatement is equiva¬ 
lent to a decree. There is no statutory 
right of appeal against the present order. 
Orders under Order XXII, rule 3, are not 
appealable. 

JUDGMENT. 

Oldpield, J.—This appeal is against the 
decision of the lower Appellate Court that 
no appeal lay to it against the District 
Munsif’s order refusing to implead the 
appellant as legal representative of the 
deceased plaintiff. 

The lower Appellate Court’s main 
ground of deoision is that the appeal should 
be against the order of abatement or dis¬ 
missal of the snit. It is not possible to 
qnderatand how appellant could appeal 
against an order, to whioh he would not 

. 0) 40 Ind. Cas. 836, 42 U. 219; 30 M.L.J. 109; 

F W. 829| 26 M. L. T. 184. 


be a party and on this ground, without 
deciding whether, under the present Code, 
an order of abatement is in any respect 
equivalent to or is appealable as a deoree 
dismissing the euit and without expressing 
any opinion as to the propriety of some 
portions of the language used in the judg¬ 
ments in Suppa Nayakan v. Perumal Ohetty 
(2), I must rejeot this ground of deoision. 

The oorreot view of the law is, in my opinion, 
that indicated in Qangadhara Ramarao v. 
Surya Rao ( Rajah of Pittapur ) (1). The order 
appealed against in the lower Appellate Court 
was a deoree beoause it negatived the appel¬ 
lant’s right to the relief, whioh the original 
plaintiff has sought in the suit, and was an 
adjudication on appellant’s olaim within the 
definition in section 2 (2) of the Civil 
Procedure Code; and as a deoree, suoh an 
order is appealable. Some argument to 
the contrary was founded on Lakshmi 
Achi v. Subbarama Ayyar (3) and the dictum 1 
on page 493* that the Legislature has given 
no right of appeal against orders under 
Order XXII, rule 3. I am content to read this 
as referring only to the faot that no appeal 
has been given against those orders as 
suoh or except in oases in whioh they 
have also the character of decrees. That 
was sufficient for the deoision of the case 
before the learned Judges, one in which 
no abatement was in question, the appeal 
being against a refusal to make the appel¬ 
lant a plaintiff, when one representative 
of the deceased plaintiff, who could prosecute 
the litigation in suooeesion to him, was 
already on the reoord and the refusal in¬ 
volved only an adjudication between that 
representative and appellant, not between 
the appellant and the defendants in the suit. 

The order of the lower Appellate Court 
must be 6et aside and the appeal remanded 
for the disposal on its merits. Costs to 
date in the lower Appellate Court and here 
will be costs in the oase and be provided 
for in the order to be passed. 

The oivil revision petition is dismissed. 
No order as to ooets. 

SfBHAOiBi AiiiR, J.—Plaintiff sued for a 
declaration that the deoree obtained in res- 

(2) 34 Ind. Can. 372; 30 M. L. J. 480; 19 M. L. T. 
364; (1910) 1 M. W. N. 301. 

(3) 29 Ind. Cas. 142; 89 M. 488; 2 L. W. 403; 28 
M. L. J. 491, (1916; M. W. N. 327, 17 M. L. T. 386. 


•Pago of 39 M .—Ed. 
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peofc of the property in suit by the 2nd 
defendant is not binding on him Defendants 
Nos 1 and 2 are bis illegitimate dangbier 
and Eon respectively. The plaintiff died 
pending the suit. The 2nd defendant applied 
to be broogbt on the reoord as the legal 
representative of the deceased plaintiff. 
The District Munsif held that the oanse of 
action did not survive to him, his ground 
being that there was an attack against the 
2nd defendant also by the plaintiff. An 
appeal was taken to the Distriot Conrt. 
The learned Jndge rejected it on the 
gronnd that no appeal lay. 

It seems that he is wrong. The order 
refnsing to allow the 2nd defendant to con¬ 
tinue the suit, on the gronnd that the oanse 
of action does not survive to him, finally 
deprives him of all his rights in the suit and 
has the effect of putting an end to the litiga¬ 
tion altogether. It was suggested that not¬ 
withstanding the refusal to permit him to 
proseoute the suit, the 2nd defendant., if he 
waited till the expiry of 6 months, might 
on the abatement of the suit prefer an appeal, 
making the refusal a ground of complaint. As 
at present advised, I am unable to agree with 
this contention. If the Court was right, 
at this stage of the suit, in holding that 
the appellant was not the legal representative 
and that no oanse of aotion survived to 
him, it would be anomalous to permit him 
to file an appeal which can only be done 
by him in his oapaoily of legal re¬ 
presentative of the deopai-ed plaintiff. In 
Suppu Natation v. / erumal Oheity ( 2 ) and in 
Subramania Iyer v. Venkotaramier (4) 
this question did not come up direotly for 
decision. The difference between the old 
and the new Code of Civil Procedure on 
the question of abatement makes it doubiful 
whether some of the observations of the 
learned Juogcs in that case are not too 
broadly expressed. However that may be, 
both : the above decisions reoogmse tt at an 
order refusing to allow the applicant to con 
tinue the suit finally determines hisrigbtin the 
suit and as snoh comes within the definition 
of decree in section'2 Oangaohora Ramarao 
v. tiurya hao(hoj>.h of i * ttapur) ll), although 
it related to tbt- smung off of tbe name 
of a defendant from the array of parties, is 
an authority tor the proposition that the 
addition or deletion of a person as a party 

(4) 31 In<3. Cas. 4. 


* • • • • * 

to a sait is a fioal ad indication of .tha 

/v*i * ¥ ‘ ■ 

applicant’s rights on the oanse of aotion- put' 
forward. . - ... L.\ > 

I think the principle of that decision 
governs the present case.* Mr. Muthial^ 
Mudaliar relied on Lakshmi Achi v. Suhba* 
rama Ayyar (3). In that oase, there was no 
question of the sait abating. One of the two 
rival claimants was allowed to continne the 
suit and to obtain the preliminary decree. 
At this stage, tbe other olaimant applied to 
be brought on record in the place of the 
deceased person and for an order that tbe name 
of tbe party, who was brought in, should be 
deleted. It was held that an order dealing, 
with such a claim was not appealable. In 
tbe present oase there was no question of 
any other person being permitted to prosecute 
the suit. The rejection of the applicant’s 
petition entails tbe refusal of any relief to 
any party on the cause of aotion alleged in 
the suit. I am, therefore, of opinion that an 
appeal lay to the Distriot Court. I agree 
in tbe order proposed by my learned brother. 
m. C. P. 

Appeal allowed; < 
Oase remanded . 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. - ^ 

Revision Petitio* No. 19 a of 1918-19. 

March 31, 1920. - - 

Present: —Mr. Hopkins, S. M„ and Mr, Porter, 

J. M. • • 

K, B. Sped TAWAKKUL HUSAIN— 

Appellant 

versus •' 

-JEET AHItt .Respondent - . - 

Agra Tenancy Act (II of 'fl0O> * 'J , pro- (e,—OcciW- 
pancy right, acquisition of—Lease for J years, executed 
ajter July, effect of —Actual date of commencement of . 
tenancy. 

Where a tenant is admitted to a holding at the, 
beginning of . the agricultural year on the under-, 
standing that he will be given a • years' lease and 
the lease is executed later, the lease must be held 
to cover the period from Jet July, but if the tenant^ 
is not actually admitted to the laud until some 
date subsequent to 1st ■ uly, the mere recital in the" 
deed of the ist .July, as the date of the commence¬ 
ment of the tenancy would not give the lease fi, 
retrospective effect, [p. 601, col. 1.] 
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• .Second appeal from the order of the Com¬ 
missioner, Gorakhpur Division, dated the 
I3lth August 1919, in the oase.of ejectment. 

' 5 JUDGMENT. 

Hopkims, 8 M— (March 'A, 1920.)—The 
Question in this ease is whether the kabuliyat 
exeouted by the respondeat on the 28 r h of 
November 1900 in reepeat of the years 317 
to 1323 P is a seven years’ lease whieh 
bars the aeqaisition of a right of oaaupanoy 
nnder section 11, proviso (a) of the Tenanoy 
Aot. The Commissioner held that it is 
not on the following grounds: — 

This lease speoihes on its faoe that it 
is for the yea^s 1317 to 1323 and had it 
been executed before the eommenoement of 
the year or even reasonably near the com- 
menaement of the year, it would certainly 
bar the aaquisition of oaaupanoy right. It 
was, however, not exeouted until November, 
when one arop of the year 1317 had not 
only been sown but in the main part reaped, 
and I cannot see how the subsequent exeoution 
of a lease oan convert a tenanoy from one 
held without to one held under a lease.” 

But the respondent admitted at the time 
of attestation before the Kanungo that the 
lease took effeot from the beginning of 1317 
F. I am referred to the oase of Eny< v. 
Donmthornc (1) cited in Mr. Gear’s edition 
of the Transfer of Property Aot as authority 
for the proposition that a lease may be given 
from a date whioh is past. it has also 
been held by this Board that where a lease 
is for 7 years the faot that it operates from 
a date earlier than that of exeoution is 
immaterial: Debi Bakhsh Singh v. Wazir 
(2), It is obvious that in large estates it 
may be impossible to oonolude the prepara¬ 
tion and execution of all leases before the 
1st July Where a tenant is admitted to 
a holding at the beginning of the agrioultural 
year on the understanding that he will be 
given a 7 years lease, and the lease is 
exeouted later, the lease must, in my opinion, 
be held to oover the period from 1st July. 
But if the tenant is not actually admitted 
to the land until some date subsequent to 
the 1st July, the mere recital in the deed of 
the Iso July an the date of the eommenoement 
of the tenaoey woold no r , in my opinion, 
give the lease retrospective effeot. In the 

. (1) '1761) 2 Burr. 1190; 97 E. B. 782. 

(8)11 T7.D.44, 


present ease there is a olear admission bF 
the tenant that the agreement waB for the 
period commencing with the beginning of 
the agricultural year. The respondent quotes 
a decision of Mr Harrison, Junior Member, 
in Qovinath v. Bharat Singh '31 but that 
was the case of a lease executed on the 6th 
January, and as a matter of fact it was 
exeouted on the 6th January 1901 before 
the Tenanoy Aot came into force. 

I would follow the previous decision of 
the Board in Debi Bakhsh Singh v. Wazir 
(2) and 3ettiDg aside the order of the Com¬ 
missioner would restore that of the Assistant 
Oolleator, giving the appellant aosts in all 
Courts. 

Po.iTER, J. M.—I agree. 

•xwi 

Appeal dismissed. 

(3) 1 U. P. L. It. (B. R.) 40. 


MADRAS HIGH COURT. 

Appeals *gainmt Orders No. 188, 260 
and U5 of 1H8 amd Civil Revision 

Petitions Nos. 515, 694 and 1227 of 1918. 

Deoember 9, 1919. 

Present :—Mr. Justice 01d6eld and 
Mr Justice Seshagiri Aiyar. 
VEYINDRAMUTHU PILLAI —Petitioner 

—Appellant in all 
versus 

MAYA NADAN — Respondent in A.A.O, 
Nos. 188 aid 260 of 1**18 and O. R. P. 

Nos 515 asd 5 *4 of 1918. 

P. P. a. P SUBBIA N \.D 4N —Respondent 
in A. A 0. No. 315 of 1918 and 
0. R. P. No. 1227 of 1918. 

Civil Procedure Code {Act V of 1908), O. XII, r. 
\03, 0. XXXIV, r. I—“Any party ” in O. X XI r. 108, 
meaning of—Transfer of Property Act [IV of 1SS2), 
II. 62, ML (f) — Money-decree—Mortgage suit, pendency 
of, at date of money decree—Bale in execution of 
money-deoi-ee before decree on mortgage — Auction.pur. 
chaser under mortgage decree, right of, to oust pur• 
chaser under money-decree. 

The words “any party” in Order XXI, rule 103, of 
the oivil Procedure t’ode refer to any party to the 
petition, and not to the deoree under execution, 
[p. 503, col. 1.] . 
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Appellant purchased certain property at a Court 
Rale held in execution of a money decree. After 
the nttaohment but before sale, a mortgage suit vras 
filed in respect of that property. Subsequently a 
decreo for sale was passed in the mortgage suit 
tuid the respondent purchased the property in execu¬ 
tion of that decree. The attaching creditor was not 
impleaded in the mortgage suit: 

Held, that the respondent was entitled to oust the 
appellant as the latter’s purchase was pendente life. 
[p. 604, col. 1; p. 505, col, 2.] 

Venkataseetharamayya v. Venkataramayya, 16 Ind. 
Cas. 334; 47 M. 418, explained. 

Mulla Vittil Seethi v. Achuthan Nair , 9 Ind. Cas. 
613; 21 M. L. J. 213; 0 911) 1 M. W. N. 166; 9 M. L. T. 
431; Lakhpat Rai v. Fakhr-ud-din, 41 Ind. Cas. 190; 
39 A. 636; 16 A. L. J. 471; and Chinnu Pillai v. 
Venkatasami Chettiar, 34 Ind. Cas. 607; 40 M. 77; 30 
M. L. J. 347; (1916) 1 M. W. N. 245; 19 M. L. T. 217, 
distinguished. 

Per Oldfield, J. —Neither section 91 of the Transfer 
of Property Act nor Order XXXIV, rule J, Civil 
Procedure Code, confers on an attaching creditor 
any interest in the equity of redemption in the 
mortgaged property; they are merely statutory pro¬ 
visions for his right to redeem and to be impleaded 
in proceedings on the mortgage. Independently of 
these provisions and as an attaching creditor he 
obtains no interest in the property and nothing to 
which any oquity in hiB favour founded on the 
infringement of those provisions could be annexed, 
or which could pass from him to the purchaser at 
the sale held at his instance or which he could, after 
he had purchased himself, rely on as improving his 
title, [p. 603, col. 2 ] 

Section 62 of the Transfer of Property Act does 
not invalidate a sale held pendente life bat only 
subjects the property in the purchaser’s hands to the 
deoree in which the pending litigation may end, as 
though no transfer had taken place, [p. 60*, col. 1.] 

Per Seshagirt Aiyar.J. —The right which an attaching 
creditor possesses of suing to redeem is not an inte¬ 
rest in property, [p. 604, col. 2.] 

The principle underlying section 62 of the Transfer 
of Property Act is applicable to a person who, with 
knowledge that a suit is pending relating to the 
property, deliberately ignores such a suit and pur¬ 
chases the property, [p 605, col. 2.] 

Appeal against and petitions to revise the 
order of the Court of the Subordinate Judge, 
Ramnad at Madura, in Exeoution Appeal 
No. 374 of 1918, in Execution Appeal No. 322 
of 1918, in Execution Petition No. 269 of 
1917, in Original Suit No. 64 of 1916 (on the 
file of the Temporary Subordinate Judge, 
Ramnad at Madura) in Exeoution Appeal 
No. 36 of 1918, in Execution Petition No, 1 
of 19 -8, in Original Suit No. 64 of 1916 (on 
the file of the Court of the Temporary Sub¬ 
ordinate Judge, Ramnad at Madura) and in 
Miscellaneous Petition No. 165 of 1918, in 
Execution Appeal No. 157 of 1918, in Exeou¬ 
tion Petition No. 269 of 1917, in Original Suit 
No. 64 of 1916 (on the file of the Court of the 


Temporary Subordinate Judge, Ramnad at 
Madura) respectively. 

FACTS.-A was a money deoree-holder 
against B and attached B' s property at a 
time when a suit on a mortgage of sifetf 
property was pending. A preliminary deoree 
was passed in the mortgage suit, Then A 
got sold the property in Court auction and 
purchased it subject to the mortgage. Then 
the final decree was passed and the property 
was sold and purchased partly by the 
mortgagee decree-holder and partly by. a 
stranger. The purchaser under the mortgage* 
deoree v as obstructed by A in getting 
possession and an order was passed against 
A order Order XXI, rule 100. A appealed 
to the High Court. Objection being raised 
that the appeal was incompetent as A was 
rot the representative of a party, the question, 
was referred to the Full Bench who decided 
that the appeal was competent. The case 
oomiDg on again before the Division Bench, 

Mr. S. T. Srinivatagopalacharia , for the 
Respondent, urged that what the Full 
Benoh had decided was that the money 
deoree-holder purchaser was the representa¬ 
tive of a party, within the meaning of seotion 
47. But see Order XXI, rule 103. It is 
only the judgment debtor that can come in 
by way of appeal. The proper procedure 
for others is by way of suit. See 
Zipru Talhoo v. Hari Supdushet Vani (l) and 
C, M. A. No. 118 of 1918 (unreported), 

(The contention was disallowed). 

Mr. T. B. Venkatrama Sastri , for the 
Appellant.—The attachment by the money 
decree-holder was made pendents lite. Bnt 
the doctrine of lit pendent oannotapply to him. 
An attaching decree holder is one who is 
entitled to redeem under seotion 91 ( c ) of the 
Transfer of Property Act and hence he is a 
necessary party to the mortgage suit within 
the meaning of Order XXXIV, rule 1: see 
Manjethtoara Krishnaya v. Vatudeva Mally a 
(2), so the mortgage desree is not binding 
on him. 

The omission to make the money decree* 
bolder a party to the mortgage suit saves 
his rights. See idulla Vittil Seethi v. Achu¬ 
than Nair (3) and Chinnu tillai v. Venkaituami 

• • J 

( 1 ) 42 Ind. Cm. 73, 42 B. 10; 19 Bom. L. B. 774. 

(2) 44 Ind. Cas. 471, 41 M. 468: 7 L- W. 104, 28 
M. L. T.70, 34 M.L J.263. 

(8) 9 Ind. Cas. 6’8« 21 M. L. J. 818, (1911) 1 M. 
W. N. 166, 9M.L.T. 481. 
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Ohettiar (4). See also Venfcaiaseetharamayva 
▼. Venkataramayya (5), Ghulam Husain v. Dina 
Nath (6) and Kutti Ohettiar v. Suhramania 
Ohettiar (?) where the facte are similar. 

Mr. 8. T. 8rinivasagopalachariar t for the 
Respondent.—The right to redeem is the 
only right that san subsist and it may be 
saved. So that even now it may be exercis- 
ed. Bat the doctrine of lis pendens is not 
evaded in spite of the attachment. See 
Shananda Ohandra Pal v. Sri Nath Boy 
Ohowdhwy (8) (a ease exactly in point) and 
Moti Lai v. Karrabuldin (9). 

Mr. T. B. VenJtatarama Sastrt, in reply. 

(Oldfield, J.—What is yonr position sinee 
(a) there is no warranty in Court sales, ( b ) 
yon are a purehaser pendente life and (c) 
attachment by itself creates no interest in or 
charge upon the property ?] 

See V enhataseetharamayya v. Venkataramayya 

(5), There was an interest which the money 
decree-holder could have sold and did sell and 
purchase. And being an attaohing decree- 
holder, lis pendens does not affect him. 

JUDGMENT. 

Oldfield, J.—The opinion of the Full Bench 
has established that section 47, Civil Proce¬ 
dure Code, iB applicable to these proceedings. 
It is, however, objeoted farther that they are 
covered also by Order XXI, rule 103, and that 
in accordance with it in the absence of a suit, 
the order of the lower Court is conclusive. 
It is to be observed that the reference to 
"any party’* in the rule is to any party to the 
petition, not to the decree under execution. 
This is clear in view of theform of the provisions 
in the previous Code and the division of the 
former section 335 into two parts, of wbioh 
the present rule represents the second. The 
expression “any party” being interpreted in 
the manner suggested, there is no reason for 
holding, as has been held in connection with 
the similar claim petition procedure, that the 
rule excludes the application of section 47 to 
cases, such as the present, between parties or 
their representatives. 

To turn next to the merits, the material 
facts are that the appellant is or represents 

(4) 34 Ind Cas 607$ 40 M. 77 30 Bf. L. J, 347; 
(1916) 1 M. W. N. 246; 19 M. L. T. 217. 

(6) 16 Ind fas. W34; 27 M. 418. 

(0) 28 A 407; A. W. N. (1901) 143. 

(7) 4 Ind. Cas. '077: 32 M 486, 19 M. L J. 728. 

(8) 17 Ind. Cas .432; 17 0. W. N. 871. 

(91 26 O. 179 (P. 0.), 24 L A. 170; 1 0. W. N. 639; 
-7Sar. P.0. J. 222, 18 Ind. Deo. (w. s.) 121. 
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the purchaser at a Court sale held in execu¬ 
tion of a money deoree. After this attach¬ 
ment but before the sale a suit was instituted 
on a mortgage of the properties sold and was 
pending at the date of the appellant’s pur¬ 
chase. Later a deoree for sale was passed 
and the respondent bought when the sale 
took place. On his claiming delivery he 
found the appellants already in possession, and 
the decisions under appeal depend on the 
lower Court’s conclusion that as they were 
there in virtue of a purchase pendente lite % 
the respondent was entitled to oust them; 
their right, if any, to redeem the mortgage 
deoree and obtain possession being enforce¬ 
able, if at all, by means of a separate suit, 
which they were at liberty to bring. 

Argument has been based to a great 
extent on the fact that the attaohing creditor, 
with reference to section 91 of the Transfer 
of Property Act, should have been made a 
party to the mortgage suit and that, as he 
was not, the appellants, purchasing at the sale 
held under his attachment are in some manner 
entitled to treat the proceedings in the 
mortgage suit as not binding on them. 
Bat neither section 91 nor Order 
XXXIV, rule 1, which is also relied or, 
confers on an attaohing creditor any interest 
in the equity of redemption in the mortgaged 
property; they are merely statutory provi¬ 
sions for his right to redeem and to be 
impleaded in proceedings on the mortgage. 
Independently of these provisions and as an 
attaohing creditor, he obtained no interest 
in the property and nothing to whioh any 
equity in his favour founded on the infringe¬ 
ment of those provisions oould be annexed 
or wbioh oould pass from him to the puroha* 
eer at the sale held at his instance, or wbioh 
be oould, after he had purchased himself (as he 
has done here), rely on as improving his title. 
This was the view taken in Shanan la Chan¬ 
dra Pal v. 8ri Nath Boy Ohowdhury (8) and I 
concur with the learned Judges responsible for 
thatdecision in dissenting from Ohulam Husain 
v. Dina Nath (6) to this extent and for the 
reasons they give. Relianoe also has been 
placed nn Venknt >seetharamayya v. Venkata- 
ramayya 5 i • ^h Ghulam Husain v. Dina 
Nath (6) n» t < lifted, and on the references 
in it to the in^rf-m- nf fhe attaohing creditor. 
But whilst i f roav b« doubted whether those 
references were an accurate description of the 
ftttaohiDg creditor’s position, it is material 
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47. The definition nation includes in-the defi¬ 
nition of decree -the determination, of any 
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fchei the question before the Conrt was whe¬ 
ther he wf4s entitled to bring the property to 
stile, not whether the purchaser at suoh a sale 
was entitled to ret tin possession. 

The right of the attaohing oreditor to 
bring the property to sale, notwithstanding 
the pendeDoy of mortgage proceeding*, may 
in faot be conceded without effect on the 
argument, on wliioh the decision under appeal 
is founded. That argument is based on 
seation 52 of the Transfer of Property Act; 
and what it does affect is not the attaohing 
creditor’s right to a sale but the extent of the 
interest which such a sale would pass. For 
seation 52 does not invalidate a sale held 
pendente lite but only subjects the property in 
the purchaser’s bands to the decree in which 
the pending litigation may end, as though no 
transfer has taken plase. That is, it makes 
it liable for the mortgage amount and 
imposes on the purchaser the same obligation 
to pay that amount in order to protect it. as 
would have been imposed by the decree, if 
no transfer had taken plaoe. In the present 
•ase the mortgagor has made no suso pay aent 
but has allowed the property to be sold aod as 
he would not have been entitled to retain pos¬ 
session against the mortgage decree purchaser, 
the appellant cannot do so either. 

This entails acceptance of the lower 
Court’s conclusion and in accepting it I 
endorse its refusal to express an opinion as 
to the appellant’s right to redeem by taking 
separate proceedings. This result entails 
dismissal of all the appeals. The appellant 
will pay the respondent’s costs in each. 

The connected civil revision petitions are 
dismissed but without costs. 

Sishagibi Aitar, J,—J agree. Notwithstand¬ 
ing the conclusion of the Full Bench that the 
question should be dealt with under section 
47 of the Civil Procedure Code, Mr. Srinivasa- 
gopalaohariar contended that no appeal 
lay because of Order XXI, rule 103. There 
has been a change in the language between 
the old and the new Codes in this matter and 
a first reading of rale 103 suggests that 
unless the resistenoe is by the judgment- 
debtor, the only remedy of the resisting party 
is by way of suit. But this Court has always 
held with reference to the provisions lelating 
to claims that if the olaimant oomes under 
section 47, the faot that a remedy by snit is 
given to him qua his rights as a claimant 
would not take away bis right under section 


question within section ,7.” Therefore, in 
my opinion an appeal lies, I respectfully 
dissent from Zipru Tulhoo v. Hart Supduahet 
Vani (*) . ~... v.- 

» • « m - • *_ m * « 

The main question is whether an auction 
purchaser under a money decree who has 
obtained possession can compel a mortgagee 
or a purchaser under the mortgage decree, to 
leave bis possession undisturbed', provided be 
is willing to redeem the mortgage.. The only 
decision in which there are observations 'in 
point on this sabjeot is Qhulam Husain v. Dina 
Nath (6). That has been dissented from in 
Shananda Ohandra Pal v. Sri Hath I\Oy 
Chotcdhury (6). In these oiroumstanaes it ic 
desirable to examine the basis of. the con¬ 
tention pnt forward on behalf of the auction 
furohaser. Under section 9 j of the Transfer 
of Property Act an attaching, decree-holder 
has got the right to bring a suit to redeem 
the mortgage Does this give him an interest 
in the property ? The quest ion .is-no « nettled 
thnt an attachment confers no interest in the 
properly attached. Beading section ; it 1 (/) 
with this well-recognised rule the proper 
construction to be put on the section is that by 
virtneof hisrightto bring the equity of redemp¬ 
tion to sale be is given the privilege of insti¬ 
tuting a suit for redemption and no more. ;I 
do not think that any interest in property, asin 
the ease of a puisne mortgagee, can be ascribed 
to the attaching deoree holder. Mr. Venkata- 
rama Sastriar referred to the language of 
Order XAXIV rule 1, and asked ns to hold 
that Beotian 91, clause (/) of the Transfer of 
Property Act, was intended by the Legislature 
to give an interest in the property to th& 
attaohing oreditor. Buie 1 of Order XXXIV 
refers to the substantial right mentioned in 
section 91 of the Transfer of Property Act 
and oannot and does not enlarge that, right. 
In my opinion the right which the attaohing 
oreditor possesses of suing to redeem is not 
an interest in property. The learned Vakil 
for the appellant contended that this conclu¬ 
sion would diilitate against Venkatjse-thdf 
ramayya v Vtnkatarav ayya (5). As I under 
stand that juogment, what the learned Judges 
had to decide was whether a mortgaged 
puroheser who failed to.implead an attaching 
oreditor can sue for a declaration that thelatter 
is pot entitled to pursue bis further remedies 

under the attachment, They held that fp.lp 
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was a necessary party and was not made a 
defendant, his rights were not affected. 
What those rights may result in need not be 
Considered no* and was not considered then. 
The deoision rests upon the broad proposition 
recognised by section 85 of the Tran.ie*- of 
..Property Act re enacted in Order XXXIV, 
•rule 1, that a person who ought to have b^en 
sp®d is not affected by any decree that, may be 
passed behind his_baok. He oan regard the 
result of the suit as infructuoua so far as his 
rights are concerned and proceed to enforce 
them, notwithstanding the decree in the 
suit. The principle is that a person who 
ought to have been brought before the Court 
and was not should be placed in status quo 
ante. That I understand, is the principle 
which underlies Mulla Vittil Seethi v. 
Achuthan Nair (3). That was a oase of a 
puisne mortgagee in possession. It was held 
that the sale obtained in a suit brought by 
the first mortgagee without impleading the 
puisne mortgagee did not affect the latter’s 
possession. The decision in Lakhpat Rat v, 
'Rdkhr-nd-din (10) may also be cited as show¬ 
ing that a money decree purchaser cannot 
claim to retain possession merely beoause he 
purchased the property 6rsf. 

The learned Vakil contended that the 
true principle applicable to such oases is 
to hold that the first purchaser is entitled 
to retain possession against subsequent 
purchasers. This principle is no doubt 
well established as regards competing 
purchasers under-money decrees. It has also 
been accepted as regards contending mort¬ 
gage decree purchasers, is the extension 
of this doctrine justifiable when the oompeti- 
•tion is between a purchaser under the money 
v deoree and a purchaser under a mortgage 
decreeP Having regard to the fact that no 
interest is transmitted by the money decree, 
holder to his auction purchaser, I do not 
thipk that such an extension is warranted, 
Iiet us.see wbat the result of upholding such 
a contention would be. The attaching 
decree-holder who had the right to sue to 
redeem would have bis rights enlarged on 
acoount of the failure to include him a 1 * a 
parly defendant. On wbat principle is this 
addition to his rights to be justified P Mr. 
Venkatarama Sasfcri suggested that as, if 
the money deoree-holder had put up the 
equity of redemtion to sale, the purchaser 
• • (1<E 4Mna. Cas. 190; o9 A. 630; 16 A. L. J. 471. 


standing in the shoes of the mortgagor can 
compel the mortgagee to grant him time to 
redeem, the faot that he purchased daring the 
pendency of the mortgage suit should not 
affect - this right. This argument necessi- 
tat e * the examination on the theory that the 
attaching oreditor is not affected by lispendeni . 
It, wae ooDtended . on the authority of 
Manjeshwara krishnoya v. Vasudeva Mallpa 
U) that a person who ought to have’ been 
impleaded is not affected by the dootrine of 
hs pendens. That was a. oase of the applica¬ 
tion of the dootrine to oo-defendants. Thh 
learned Chief Justioe applied the analogy of 
res judicata to that oase. I do not think it was 
intended to lay down that all the rights 
and infirmities applying to res judicata 
were attracted by Its pendens. No doubt 
section 52 of the Transfer of Property 
Aot is not in terms applicable to Court sales, 
the reason being that where a competent 
Court having jurisdiction to do so sells pro* 
perty, that sale is not vitiated by the fact that 
another Court had seisin of a suit relating to 
the same property. But the principle under! 
lying the section is applicable to a person who, 
with knowledge that a suit is pending relating 
to the property, deliberately ignoreesuoh a suit 
and purchases the property. True knowledge 
is not a faotor which affeots the applicability 
of lis pendens. But in estimating the value 
of the rights aoquired by such a purchaser 
is it inequitable to say “you knew that a 
suit was pending and if you purchased with 
knowledge of such a pending litigation,, you 
oannot olaim to supersede the right of: the 
mortgagee in that suit P” I am inclined to the 
view that the principle of first -purchase ie 
not applicable under these circumstances; -And 
where it conflicts with the reason underlying 
0< derXXX V, rule 1, namely, that a failure to 
implead places the respective claiments only 
in status quo ante , I am prepared to give 
precedence to the latter right. The decision 
in Chinnu Paillai v. Venkataiami Ohettiar (4) 
turned upon the interest in property possess¬ 
ed by a puisne mortgagee and, therefore, is not 
inconsistent with the view I have taken. 

For these reasons, I agree with the oon- 
olunjons of my learned brother that the 
civil miscellaneous appeal should be dis¬ 
missed with costs and also with the order as 
to civil revision petition. 

Both Appeals 4* Revision Petitions dismissed 

m. o. P, , * 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 37 of 1918. 

January 22, 1919. 

Present: —Mr. Fawcett, J. 0., and 
Mr. Kincaid, A, J. C. 

The FIRM of OOBINDRAM SHIVALDAS 

—Appellants 
versus 

Mes8bs. EWART RYRIE & CO.— 

Respondents. 

Arbitration Act {IX of 1899,), s. 19 Breach of 
contract, suit arising out of— Reference to arbitration— 
Stay of suit—Defence alleging custom inconsistent with 
contract—Arbitrators, power of, to decide as to exist - 
4>nce of custom. 

In a suit for broach of contract the parties referred 
the matters iu dispute between them to aibitration, 
and the Court stayed the suit under section 19 of 
the Arbitration Act. Plaintiff objected to the stay 
of the suit, on the ground that the main defence to 
the suit was based on an alleged custom which was 
inconsistent with the written terms of the contract, 
and could not be gone into before the arbitrators: 

Held, disallowing the objection, that there was no 
legal objection to the arbitrators going into the 
question of the existence of the alleged custom, 
whereby the method of performance of the contraot 
would be legitimately widened, [p. 500, ool. 2; p. 607, 

A m'ere widening of the method of performance 
by custom is, though a variance, not a contradiction 
of the terms of a contract, so as to make the custom 
inadmissible, [p 606, col. 2.] 

Appeal from the order of the Ad¬ 
ditional Judicial Commissioner, Sind. 

Mr. Tolasing Khuihahing,tor the Appellants. 

Mr. T. 0. Elphinston, for the Respondents. 

JUDGMENT.—The lower Conrt hap, unddr 
section 19 of the Arbitration Ac*, stayed 
a suit whioh has been brought by the 
appellants against Messrs. EwartRyrie & Go. 
and we have to deside whether this order 
is erroneous, bearing in mind the general 
rule that a Court of Appeal should be slow 
to interfere with a disoretion judicially 
exercised by the lower Court. 

The main ground relied on by Mr. 
Tolasing for the appellants is that the con* 
tract requires EwartRyrie & Co. them¬ 
selves to import the sugar, whioh is the 
Bubjeot-matter of the oontract, and that the 
defendants’ main defecoe to the claim 
against them for breach of contraot 
is based on an alleged oustom, whioh 
is inconsistent with the written terms of 
the contract and which cannot, therefore, 
be gone into before the arbitrators. The 
law on this subject in England is settled 


1920 

t 

by the House of Lords in the two oases 
reported under the name of Proluce Broken 
Company v. Olympia Oil Sf Cake Oo % (1) 
and Olympia Oil §' Cake Oo. v. Produce 
Brokers Oo, (<0. The head-note of the report in 
the 1st case runs as follows:— 

“Under a clause in a contract referring 
to arbitration any dispute arising under' 
the oontract, it i9 competent to the arbi* 
trafcor finally to determine the existence of 
a custom affecting the rights and obliga¬ 
tions of the parties nndrr the contract, 
where snob onitom is not inconsistent with 
the terms of the contract". 

The second case, whioh related to the 
same oontract as that under consideration 
in the first, confirms the prioninle, whioh 
is laid down in Humfrey v. Dah (3), that 
mere variance of a written oontract is not 
necessarily repugnancy. The passage in the 
judgment of L)rd Campbell, 0. J., in the 
Utter oas £ *, whioh deals with this poin f , is 
well known and is reproduced in extento in 
Amir Alt’s Law of Evidence, 6th Edition, 
pages 605, 606. It is there laid down 
that to fall within the exoeptior, therefore, 
of repngninoy, the incident must be such 
as, if expressed in the written contract, 
wonld make it insensible or inconsistent." 
And as pointed out by Sorutton, L. J., in 
Produce Bro‘ers Oo v. Olympia Oil Sf OaJce 
Co. (1) a mere widening of the method 
of performance by custom i*, though a 
variance, not a contradiction of the terms 
of a contract, so as to make the onstom 
inadmissble. Raving regard to the language 
need in proviso 5 to section 9i of the 
Evidence Ao f , which speaks of a repug- 
nanoy to or inconsistency with the express 
terms of a oontract, I think the same may 
safely be taken to be the law also in 
India. 

Is then the alleged custom inconsist¬ 
ent with the terms of the contract, 
in the above mentioned sense? In my 
opinion, the answer ie in the negative. In 
the first paloe, there is nothing in the 
contract whioh expressly binds Messrs. Ewart 
Ryrie & Oo. to import the sugar themselves 
and not through another importing firm. 

(1) (1918) 1 A. C 8 4; 85 L. J. K. B. 100; 114 L. 
T. 94; 21 Com. Cas. 82C; 60 S J. 74; 32 T. L. R. 115. 

(2) («9P) 1 K B. 320; 80L J. K. B. 421; 116 L. 
T. 1; 83 T L.R 95 

(3) (1857) 110 R. R. 6S7i 7 EL &BL 206; 20 L. J. 
Q. B. 137; 8 Jur. («. a.: 2K; 119 E. R. 1240. 
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The indent authorises them to instruct 
their friends in London to purohase and 
ship the goods, but it dees not prohibit 
them from getting them from Java in 
another manner. Nor is there anything else 
in the contract wbieh I can find to imply 
that it was of the essenoe of the agreement 
that the goods should be ordered by 
Ewart Ryrie & Co. themselves (or rather 
their London agents), though no doubt 
tfce indent oontemplates this, being the 
ordinary method of obtaining the goods 
for tender to appellants. It is not alleged that 
the latter are in anyway prejudiced by Ewart 
Ryrie & Co. obtaining the suger by local 
purohase, and paragraph 3 of the appellants’ 
Pleader’s letter of 22nd August 1917 pre- 
oludes them from making any such allegation. 
They there say: "We understand that you 
have on several prior occasions bought locally 
to fulfil your contracts,” and they pro¬ 
ceeded aotually to offer to sell Ewart Ryrie 
& Co. the two tons of sugar to enable them 
to perform their contracts. 

Ip the face of this, it is clear that the 
objection now under consideration was not 
then regarded by appellants as a vital 
one. 

For the above reasons I think that 
there would have been to inconsistency if 
the indeLt had expressly provided that 
Meesrs. Ewart Ryrie & Co. might, 
instead of themselves procuring the 
sugar by plaoing an order for it on the 
London market, obtain it by local pur¬ 
chase in this manner, in whiob they say they 
are justified in doiDg by eustom. 
Lord Campbell’s main test is not, therefore, 
satisfied. And it is a case where (as 
Soxuttor, L. J, points out) the method of 
performance contemplated by a contract may 
be legitimately widened by custom. In 
these circumstances, I think there is no legal 
objection to the arbitrators going into the 
question whether such a oustom exists and 
justified the respondents in not having tender¬ 
ed sugar in July or August 1917 in per¬ 
formance of their oontraot. Accordingly, 
in my opinion, the appellants’ main objto- 
tion to the stay of the suit falls to the 
ground. 

I may add that the existence or non exist¬ 
ence of the oustom in question, and i's effect 
on this contract, are within the rubmission 
clause, which covers “any dispute whether 


arising under this indent which cannot be 
arranged by mutual agreement,” for the 
reasons whioh are given by Lord Parker of 
Waddington in Produce Brockets Oo. v. Olympia 
Oil Sr Oake Oo. (l). 

The next objection taken is that there is 
no sufficient evidence to justify the lower 
Court in holding that Messrs. Ewart Ryrie 
& Co. were ready and willing to refer 
matters to arbitration before the filing of the 
suit. But the application for stay of the suit 
which was verified by the firm’s manage/ 
Mr. Murray, avers that ‘ the appellants have 
always beeD and are still ready and willing 
to refer the matters to arbitration.” It j a a 
fact that cannot be contested, and is con- 
stantly brought to this Court’s notioe by 
proceedings before it, that European firms 
at Karachi like the respondents, prefer 
at bitration to having their oontraot disputes 
settled by the Courts and, therefore, very 
slight evidence ie sufficient in their case to 
justify the Court in being satisfied as to the 
requisite willingness to refer to arbitration. 
In my opinion the allegation in the applioalio/ 
corroborated by Mr. Murrary’s verification 
and the affidavit of the salesman, Gehimal, 
suffices (in the absence of any evidence to 
the contrary) to prove this willingness. Mr. 
TolasiDg relies on the correspondence as 
evidence to the oontrary, but this at most 
shows respondents did not suggest arbitration 
prior to the suit. It was not incumbent on 
them to do bp, and the correspondence and 
these proceedings show beyond doubt that 
if they had suggested arbitration, the appel- 
lants wculd Dot have accepted the sugges¬ 
tion. The meie silence of the respondents 
does not really go in aDy way to disprove the 
respondents’ assertion that there were 
willing to refer to arbitration prior to the 
suit. It merely shows that they thought 
the time had not jet come, when reoourse 
should be had to arbitration. If the appel¬ 
lants bad asked them to do to and respond¬ 
ents had refused to ignore the reqaest, the 
case would of course have been different. 

It is aho contended that the lower Court 
erred in not allowing the appellants to 
examine the respondents’ manager, Mr. 
Murray, on the two points discussed above. 
They were Dot, however entitled in an interlocu¬ 
tory proceeding of this kind to have evidence 
takeD in Court ins'ead of given in the 
ordinary mode of affidavits; and there is no 
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reason to think that Mr. Murray’s evidence, 
if taken, would have really helped the 
appellants on the t*o points. I hold, there 
fore, that there is no sufficient ground for 
our interfering with the lower Court’s re 
fusal to have Mr. Murray examined. 

The remaining grounds of appeal were not 
pressed in view of this Court’s decision in 
Miscellaneous Appeal flo. 35 of 1^18. 

• I would, therefore, dismiss this appeal with 

costs. 

# 

Appeal dismissed. 


[1986 

*» 

- J 

[ Nachimuthu Ohetty v. Andiapvd Pillai( l) 
Spenser and Krishna?, JJ. 1 The Subordinate 
Judge’s view that a loan becomes a deposit 
with the debtor after the loan became pay¬ 
able by the expiry of the time provided 
in the document of loan” and if the debtor 
happened to be a banker, the proviso to 
seotion 26 of the Paper Currency Act will 
apply, cannot be aooepted as sound. 

» # 

The lower Appellate Court’s deoree dis¬ 
missing the suit must, therefore, be confirmed 
on the above ground which was the ground 
on which the District Munsif properly dis« 
missed it. '**,•*. \- 
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MADRAS HIGH COURT. 
v Second Civil Appeal No. 1205 of 1918. 

January 8,1920. 

c Present: —Mr. Justice Sadasiva Aiyar 

and Mr. Justice Spencer. 

• v ; s ' S. Y. R. VEERAPPA CHETTY— 
Plaintiff No. 1 —Appellant 

versus 

% N. K. R. MUTHURAMAN CHETTY and 

£ OTHERS—DEFENDANTS NOS. 1 TO 3 AND LkO vL 

Representatives of Plaintiffs Nos. l h 3 

—Respondents. 

Paper Currency Act (II of 191Q), «. 26—Hundi 
drawn payable to bearer on demand, legality of. 

A hundi drawn payable to bearer on demand, 
being in contravention of section 26 of the Paper 
Currency Act, is illegal, and cannot form the basis 
of a suit. [p. 608, cola. 1 & 2; p, 609, col. 1 .3 

Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
SivagaDga, in Appeal Suit No. 6 of 1917 
(Appeal Suit No. b76 of 1916 on the file of 
the District Court, Ramnad), preferred against 
the deoree of the Court of the Principal 
District Munsif, Sivaganga, in Original Suit 
No. 88 of 1914. 

Mr. A. Srinivasa Iyengar , for the Appel¬ 
lant. 

Mr. Anantha Krishna Aiyar , for the Re¬ 
spondents. 

JUDGMENT. 

Sadasiva Aiyap, J.—I think that the hundi 
4iued on is illegal, as contravening seotion 
-26 of the Indian Paper Currency A*t 


It is unnecessary, under these oiroumstanoep, 
to give a final opinion on the question whether 
the particular ground on which the lower 
Appellate Court dismissed the suit, namely) 
that plaintiff could not sue on the hundi 
because he had entered the name of Perian- 
nan Cbetty on it and had not got Perian- 
nan Chetty to endorse it back in plaintiff's 
favour, whether this' particular ground is 
also a good defence to the suit. I shall 
content myself by saying that my present 
view is that a plaintiff who is suing only 
the drawer of a hundi and who is honestly 
in possession of that hundi whioh is made 
payable to bearer (and the presumption is 
that every holder is an honest holder in 
due oourse) is entitled to deal with the 
endorsements and writings on the back of 
the hundi in any manner be likes, provided 
that his so dealing does not subject the 
defendant (the drawer) to a greater liability 
than he would be under, if there had teen 
no endorsements at all and the hundi nad 
been left in its original state. This prin¬ 
ciple had been applied in the Muthar Sahib 
Morai>ayar v. Kadir Sahib Maraikay «r (2) in 
favmr of the plaintiff in that case, who 
was the holder of a hundi and whft * was 
also an indorser who got back the hundi , 
but 1 do not tbiok that his having been an 
endorser also in that oase has anything 
to do with the oustoms and conveniences of 
Mercantile Law on which the governing 
principle of that deoision rests. If the 
plaintiff in the case was entitled to score 
out, and bad scored out Periannan Ohetty s 
name, from the back of the hundi f the 
result wnnld be the same- as if Per»annan 

(1) 42 Ind Cas 706; 6 L W. 630; (1917, M. W. N. 
778. 

(2) 28 M. 514; 15 M. L, J. 884. 
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had never been its holder. Periannan 
oould thereafter not sue on it and the 
plaintiff as bearer would be the only person 
erititled to sue thereon. Of oonrse, even 
though the names or endorsements on the 
baok had not been actually dealt with by 
ft' plam'iff (inoluding the scoring out names 
on the baok) in the manner favourable to 
him, before he brought the suit, he oould 
aek the Court to treat the hundi as if he 
had so dealt with them in any manner he 
was entitled to deal with them. I have (it 
will be seen) dealt with a ease in wbioh 
the draxer alone is sought to be made 
liable. It. goes without saying that other 
considerations might arise, if an individual 
indorser is sought to be made liable as he will 
not be bound by alterations whioh would 
prejudice his right to proceed against the 
previous indorsers or the drawer, eta. 

In the result the second appeal fails and 
is dismissed with oosts. 

Spencer, J.—In my opinion the DUtriot 
Munsif was right in holding that the suit 
was not maintainable on the hundi Exhibit 
A, on the ground that it contravened section 
26 of the Paper Currency Act, and the 
Subordinate Judge was wrong in thinking 
that this was an exception to the prohibi¬ 
tion contained in that section. The Sub- 
ordinate Judge gives three reasons for his opi* 
ziion, acd each of them on examination 
appears to be erroneous. First he says that 
the words ‘on demand* do not appear on 
Exhibit A: but seotion 26 does not require 
that those words should be expressed in the 
instrument. No time for payment was 
specified and the hundi was made payable 
to the person persenting it. It was thus evi¬ 
dently a hundi payable to tbe bearer on 
demand. Next the Subordinate Judge 
refers to the exception in section 1 of the 
Negotiable Instruments Act in favour of in¬ 
struments written in an oriental language. 
This exception only provides against the 
provisions of that Aot that override local 
usage in respeot of instruments written in 
the vernaculars. It does not prevent the 
operation of the provisions of the Paper 
Currency Aot, wbioh is quite a different 
Aot.. Lastly, the Subordinate Jqdge tries 
to bring the case within the proviso to sec¬ 
tion' 26 by saying that though the amount 
wps a loan in the first instance, it became 

deposit after tbe date of payment. It 


is clear from the evidence of Satbappa 
Chetfy (plaintiffs witness No. 1) that the 

Tu* f ,( i 00 in Que8fcioD represented a 
debt due to let defendant by one Kassim and 

that no cash was deposited with the witness 

by lftt defendant. 

The proviso to section 26 only applies to 

deposits of money in the hands of the 
bankers, shroffs or agents. This is not 
such a case. The suit hundi, therefore 
offends against section 26 of the Paper 
Currency Act and following Chidambaram 
Cheitiar v. Ayyasaami Thevan (S) Arunn 
cfcaZam OheUiar v. Narayanan Cheitiar (4) and 

NacAirowtAw ‘° het u V j Andia PP a Pillai (1) 

thl ® being based on such a hundi, is not 

^ the appealmu8fc be dismissed 

In this view it becomes unnecessary fo 

nLinfiff U l te0hm ' aal <?bje0tfon 

W nhL° ? f a,Dtam the enit witb oufc 

□ret obtaining an indorsement from Pprian^^ 
Ohetty Tbs Plaintiff i. the ‘”t£ 

negotiable instrument whioh, when drawn 

wa, payable to bearer. He .e not an indorse,; 
89 be did not sign the instrument (see 

ZlZt i ‘i e Ne * otiable 

Ohitt b Tf 6 order t0 P»y Periannan 
Ohetty above the signatures of 2 indorsers 

and thus under ee.tion 49 be converted* 
tbe indorsement whioh was in blank into 

The h' rr U ‘ m !a “ : Under fie8t '°n 48 
p h . b nd ' be0 ° me Pitiable by Periannan 

t°o him m” T lndorae di an j delivered 
to h'm. When the instrument returned 

into the possession of the plaintiff, there was 

nothing, so far as I ean see, to prevent the 

plaiot'ff from oaneelling the indorsement 

wb. eh he had wr.tten in favoor of Periannan 

thereof ^ fr0 “ re ' overin * the amount due 

If this negotiable instrnment was not for 
other reasone bad I should be iuelined to 
allow the plaintiff to make the ne.esaary 
correction and ro proceed with this suit 
But as he must fail bn the other point' 

it becomes unnecessary to remand the suit for 
farther trial. 

Me Cc.P. . .. 

Appeal dit misted. 

(3) 36 Iu-1. Caa. 741, 40 M. 585, 31 M. L. J 4 Q 1 -, 
(1916) 2 M. W. N. 210, 4 L. W. 261, 20 M. L f 860 ’ 

(4) 61 Ind. Cas. 300; 42 M. 470; 36 M. L J 301 - 

(19101 M. W. N. 188; 9 L. W. 438. V* 
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8A8TI NARAIN SINGH V. B1R SINGH. 

PATNA HIGH COURT. 

CiYiL Reticiom Petitions Nos. 183 to 185 

of 1919. 

February 16, 1920. 

Present : —Mr. Justice Mullick and 
Mr. Justice Soltan Ahmed. 

Shree Shree SAKTI NARAIN SINGH 

—Petitioner 
versus 

BIR SINGH— Opposite Party. 

Land Acquisition Act (l of 1894,1, s. 53— Civil Pro¬ 
cedure Code (Act V of 1908>, O XLVII—Revieio of 
order in land acquisition proceeding — Jurisdiction. 

There is nothing in the Land Acquisition Act 
which forbids the application of Order XLVII of the 
Code of Civil Procedure to proceedings under the 
Act. [p. 61J, col. 1.] 

Appeal from a deoision of the Distriot Judge 
of Manbbnm, dated the 17th April 1919. 

Messrs. Naresh Ohandra Sinha and Shishir 
Kumar Mitter, for the Petitioner. 

Mr. Abani Bhusan Mukherjee, for the 
Opposite Party, 

JUDGMENT. 

Mullick, J.—The petitioners pray for our 
interference under seotion 115 of the Civil 
Procedure Code. It appears that a Deputy 
Collector haviog made certain awards in the 
district of Manbhum for the acquisition of land, 
certain tenure-holders asked for a reference to 
the Civil Court under seotion 18 of the Land 
Acquisition Act. The Distriot Judge made 

an order after hearing the parties appor¬ 
tioning the compensation money between the 
Zemindar, the tenure-holders and the raiyafs. 
The tenure-holders thereupon made an ap¬ 
plication to the Distriot Judge, asking for 
amendment of the deoree and also contending 
that the apportionment had not been cor¬ 
rectly made. The learned Judge upon con¬ 
sidering the matter found that he had made 
the order of apportionment under a misap¬ 
prehension, and bad taken as admitted certain 
facts whioh were not admitted and about 
whioh the parties were in serious dispute. 
He, thereupon, deoided that the deoree should 
be amended but that in order that the 
amendment might be carried out, it was 
necessary to hear all the parties interested 
and to review the judgment. That order 
was made on the 17th of April 1919 and the 
Zemindar has come to this Court for our inter¬ 
ference in revision. 

He contends that the order was without 
jurisdiction, and the decree being in con¬ 


formity with the judgment, the Distriot 
Judge has no authority to review it tinder 
seotion 151 or .52 or any other section 
of the Civil Procedure Code. Seotion 152 
clearly has no application, and as to section 
151 it is oontended that the Judge can only 
exercise his inherent powers when he ia 
properly seized with jurisdiction in the case. 
In other words, it is oontended be oannot call 
for the record after he has made his final 
order under the Land Acquisition Ac*, without 
any application by the partiep, and order a 
review of his own motion. This contention 
need not be considered in detail, because' 
on a reference to the application made by 
the tenure-holders to the Distriot Judge for 
the amendment of the decree, we find that 
the judgment itself is attacked and' the 
petition ip, in our opinior, in effect a petition 
for review as well as a petition for amendment 
of tbe deoree. 

It is finally oontended that even if the 
application of the tenure-holders is an appli¬ 
cation for review, the provisions of order 
ALVII of the Civil Procedure Code do not 
apply to a deoision by the Civil Court 
under the L And Acquisition Act, and relianoe 
has been placed upon the decision of their 
Lordships of the Pi ivy Council in Rangoon 
Botatoung Oo. % Ld. v. Collector of Rangoon 
(1). In that case their Lordships held that 
there was no appeal to tbe Privy Oounoil from 
a deoree of the High Court in a land acquisi¬ 
tion proceeding. 

It is contended that the same principle 
applies here and that the provisions of the 
Civil Procedure Code not being applicable 
there can be no review. .Now a right of 
appeal must be conferred by Statute and 
their Lordships held that as tbe Land 
Acquisition Act was self-contained in this 
matter and had made provision for an appeal 
only to the High Court, to allow an 
appeal to the Privy Council would be to 
contravene the terms of the Statute itself. 

In making certain observations to the effect 
that the decision of the Civil Court in a 
land acquisition matter is in reality of 
the nature of an award, their Lordships, in* 
my opinion, merely intended to show why 

(1) 10 Ind. Gas. 188; 40 0. 21; 16 0. W. N. 961; 12 
M. L. T. 195; (1912) M. W. N. 781; 16 0. L. J. 245; 

23 M. L. J. 276; 14 Rom. L. R. 883; 10 A. L. J. 27l| 

5 Bur. L. T. 205, 0 L. B, R. 160, 39 I. A 197 (P. O.J. 
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the Aot bad not considered it necessary (o 
provide a further appeaJ. Bat these con¬ 
siderations do not apply to the question of 
a review. The Land Aeqnisition Act in 
section 53 enacts that the provisions of the 
Civil Prooednre Code shall apply, save so 
far as they are inconsistent with anything 
contained in the Aot. We find nothing 
in the Aot wbiob forbids the appli- 
sation of Order XLVII of the Code, and, 
therefore, in onr opinion, the District Judge 
had power to entertain an application under 
Order XLVII. The order that we shall 
make is that the present petitions before 
us be dismissed and that the reoord be sent 
down and that the cases do proceed before 
the District Judge from the stage whioh 
they bad reached cn the date when his 
order was made. The petitioners will pay 
ore set of costs for the petitions now before ns 
and one hearing fee, whioh is fixed at 3 gold 
mohurs. 
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1HYRI APPAMMA V. BHTBI CHINNAMMI. 

JUDGMENT.—This application for re 
vision is uni enable. 


* uo 


puunim alleged that the defendant, 
who is the landlord, granted him a lease 
of certain land; that he was in possession 
under the lease; that he had grown orops 
on the land, and that the defendant wrong¬ 
fully ont down and misappropriated the 
crops. He claimed the value of the orops 
as damages. The suit was clearly 
cognizable by the Civil Court. The plaint¬ 
iff did. not allege wrongful dispossession and 
the suit was not a suit for compensation for 
wrongful dispossession. The plaintiff is in 
possession and all that be claims is the value 
of the crops which the defendant foroibJy cut 
dowD. The suit, not being one for compensa¬ 
tion for wrongful dispossession, could not be 
brought in the Revenue Court under section 
79 of the Tenancy Act. I dismiss the 
application with oosts. 


Soltam Ahmed, J,—I agree, 

Fetitioni dismissed. 


Application dismissed. 



ALLAHABAD HIGH COURT. 

Civil Revision No. 107 of 1919. 

March 13, 1920, 

Present :—Justice Sir P. C. Banerji, Kt. 

Mahant RAM SARAN DAS— 
Defendant—Petitioner 
versus 

HARI KISHEN KOERI— Plaintiff— 

Opposite Pantt, 

Agra Tenancy Act {II of 1901), s. 79— Jurisdiction 
of Ctvtl and Revenue Courts—Suit by tenant for damages 
for crops wrongfully cut by landlord, whether cognis¬ 
able by Civil Court. 

A suit by a tenant against his landlord to recover 
damage* for crops wrongfully cut and misappro¬ 
priated by the latter, is cognizable by a Civil Court. 

Civil revision against the deoision of the 
Judge of the Couit of Small Causes at Gorakh¬ 
pur, dated the 23rd January 1919, 

Mr# If. K. If alaviya, tor the Applicant. 

Messrs. J. B. Lai and S. P. Binha, for the 
Opposite Party, 


MADRAS HIGH COURT. 

Second Civil Appeal No. fc04> of 1919. 

January 19, 1920. 

Piesent: —Mr. Justice Sadasiva Aiyar and 

Mr. Justioe Spencer. 

BHYRl APPAMMA and another_ 

Defendants—Appellants 
versus 

BHYRl CHINNAMMI— Plaintiff_ 

Respondent. 

Hindu Law — Adoption — Alienation—Adopted son, 
whether affected by alienation—Attempted alienation 
by Will,enforceability of. 

Inasmuch as a Hindu has no such power of 
alienation over ancestral land as would affect the 
rights of an adopted son, unless the alienation was 
made for necessity, an attempted alienation by 
Will to take effect on a certain contingency, expected 
to occur after an adopted son comes into existence 
subsequent to the death of the testator, is void and 
cannot be enforced [p. 612, col. 2.} 

A Hindu, by his Will, direoted his senior widow ta 
adopt a son to him after his death, and, in the 
event of disagreement between his senior and 
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BHTRI APVMMA V. BHYRI CHINNAMMI. 

junior widows on the ouc hand and the adopted son 
on the other, he directed thattho junior widow should 
be given 15 acre^o* land. In a suit by the junior 
widow for tho 15 acres: 

Held , (1) that the plaintiff was not entitled to 
recover, i^ the absence of an agreement with tho 
adoptive ooy’s natural father, that the adoption 
was made subject to tho adopted son’s liability to 
give the 15 acres to plaintiff oa demand; 

(2) that the plaintiff’s right to maintenance and 
residence remained intact. 

Second appeal against the deoree of the 
District Court, Ganjam at Berhampore, in 
Appeal Suit No. 211 of 1918, preferred 
against the deoree of the Court of the Distriot 
Mnosif, Ohioaoole, in Original Suit No. 610 
of 1914. 

' FACTS appear from the judgment. 

Mr. 0. Sambasiva Row, for the Appel¬ 
lants.—The lower Courts erred in decree¬ 
ing the plaintiff’s claim. The plaintiff’s 
husband could not, by Will, dispose of 
ancestral properties so as to affeot the 
rights of the adopted eon, who was 
adopted under bis directions. The adopted 
son .stands in the same position as the 
testator's' posthumous son. See Privy Council 
decision in Pratapsing Shilling v. Agar- 
ringhji Raisingh i (1). There is no allegation 
that there was any necessity for gifting 15 
acres. There is no proof either that, at the 
time of adoption, the natural father of the boy 
gave him in adoption subjecting the adopt¬ 
ed boy to liability to give 15 aores to the 
plaintiff. 

Mr. V. Ramesam, for the Respondent: — 
The alienation in favour of the plaintiff was 
good £8_ a family arrangement It should 
be presumed that at time of adoption, the 
adopted boy’s natural parents were aware of 
this provision in the Will and that the 
adoption waB made subject to this liability. 

JUDGMENT.—The plaintiff (respondent) 
is the junior widow of her husband, who 
exeonted the Will Exhibit A (September 1913) 
providing (1) that bis senior widow should 
adopt a suitable boy after bis death and (2) 
that, if after such adoption, disagreement 
should arise between bis junior wife (on the 
one side) and bis senior wife and the adopt¬ 
ed son (on the other Bide), the junior widow 
(present plaintiff) should be given absolutely 
15 acres out of a larger area of land (there - 

i •* l ■ v •' - * • i . > ... 

0) 50 Jnd. Cas. 457: 43 B. 778; 38 M. L. J. 511; 17 ) 
AMi. J. 622; 21 Bom. L. R. 498; 1 TJ. P. b. R. (P. 0.) 
393 (1919) M/W. N. 813; 10 L. W. 339; 24 0. W. N, 
$T] 27 M. L. T. 47 (P. 0.). 
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are oerta ; n other provisions in the Will > 

DDDEcessary to detail for the deoision of the 

) • • ' * -' 

. ' . .V- , .. 

Tbs senior widow (1st defendant) adopted- 
the 2nd defendant on the next day after her. 
husband's death and according to the dictum 
of the Privy Council in Pratapsing 8hivnng 
v. A garsingh ji Raitinghji (1), be stands in, 
as good a position as if be was the posthu¬ 
mous son of his father. - * 

It was not alleged or contended in the 
lower Courts (much less proved) that the 
senior widow at the time of the adoption 
caused the 2nd defendant’s natural father 
to agree to the adoption being . made- subject 
to a liability on the part of the adopted son 
to give to the plain* iff the 15 aores whenever 
she demanded the land, and hence the case id 
Vedanayaga Mudaliar v. Vedammal (2), does 
not help the plaintiff. a ; 

The status and the rights of the adopted 
son have been now well settled by the. 
decision of the Privy Council and by the 
decisions of the High Courts in India, 

A Hindu has no snoh power of alienation 
over ancestral properties as would affect the 
rights of bis adopted son unless the aliena¬ 
tion was made for necessity, even if the 
alienation was made dnriDg the lifetime of 
the father. 

An attempted alienation by Will, to ta*ke 
effect, on a certain contingency expected to 
ocour after an adopted son comes into exis¬ 
tence subsequent to the death of the testator, 
stands of course on a mnoh weaker basis. 

In the resalt the decrees' of the lower 
Courts awarding to the plaintiff 15 aores of 
land according to her prayer in the plaint 
are set aside and the suit is dismissed with¬ 
out prejudice to the plaintiff's right to sne 
for maintenance - and residence under the, 
general law. , . . 

The respondent will pay the appellants'> 
oosts in this Court and the parties will, under 
the oirpumstanoes, bear their respective oosts 
in the lower Courts. . . 

. . i ; . * * 

M. C. P. 

Appeal allowed . 

(2) 27 M. 691 at p. 697. *'" • , ,re . - 

v » i ■ 

« , t i ^ ^ A , 

# * • 1 • 4 ^- *** ”* 

, « * - f **• i 

S* Nv DARv B - LL * 

,, Vakil high Court. 

SRINAGAR (Kashmir) 
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BABULAL MUSIS V. MANAGER, BETTIAH ESTATE, 

PATNA HIGH COURT. 

Criminal Revision No. 318 of 1920, 

July 21, 1920. 

Present :— Mr. Justice Jwala Prasad. 

BABULAL MISS1R —Petitioner 

eeriM# 

MANAGER, BETTIAH ESTATE— 
Opposite Party 

Criminal Procedure Code (Act V of ’898), s. 145— 
Possession— Magistrate, duty of, to decide question — 
Entry of name in Collectorate Register, whether 
conclusive. 

In a proceeding under section 14?» of the Criminal 
Procedure Code, in which one of the parties claims 
to hold the property in his own right and not as 
a servant or manager, the Magistrate is bound to 
determine which of the parties is in actual physical 
possession and although a presumption of possession 
may be legitimately made in favour of a person 
whose name is recorded as in possession in Regis¬ 
ter D of the Collectorate, that entry is not conclusive, 
[p. 616, col. 1.] 

Application against the order passed by the 
Sub-Divisional Magistrate, Motihari, dated 
the 26th April 1920. 

Mr. A. B. Mukherji, for the Petitioner. 

Mr. 3. A. A . Asghar, Government Advooate, 
and Mr. Jadubans Sahat , for the Opposite 
Party. 

JUDGMENT.—This is an application 
against the order of the Sab-Divisional Officer 
of Motihari, dated the 26th April 1920, 
passed under section 145 of the Code of 
Oiiminal Procedure, declaring the 1st party, 
the Bettiah Raj, to be in possession of the 
village Ghiwadhar, in dispute. 

The 1st party is the proprietor of the 
village and the name of the present 
Maharani as such has been registered in 
Register D of the Land Registration Depart¬ 
ment under Act VII of 1876 B. 0. The 
estate being under the Court of Wards, the 
name of the Manager has also been 
registered. The village was originally ac¬ 
quired by Maharaj Kumar Baba Mahendra 
Kishore Singh Bahadur, and after his death 
devolved upon his brother, the late Maharaja 
Rajendra Kishore Singh Bahadnr, Maha¬ 
raja of Bettiah Rai. The Maharaja, how¬ 
ever, made a gift of the village to the 
Vidowa of Maharaja Mahendra Kishore in 
order to enable them to maintain a temple, 
which they had built, during their lifetime 
atad after their death to be attached to the 
temple for so long as the temple existed. This 

33 


was done by a deed of gift, dated the 25th 
November 1881. 

After the death of one of the widows, 
the other widow in the year 1884 85 by a 
parwana (Exhibit I) appointed one Harangi 
Misser as its Manager, ancestor of the peti¬ 
tioner, Babu Lai Misser, on the 5th March 
lb86, entrusting to him and bis heirs the 
collections and expenditure, with direction 
to file an account of the expenditure to the 
owner of the Raj, after the death of the 
widow. By this document, it was stipulat¬ 
ed that the arrangement and the manage¬ 
ment was to belong to Harangi Misser from 
generation to generation, till the temple 
existed. 

After the death of the widow, who gave 
this parwana to Harangi Misser, the village 
reverted to the Raj, and as stated above, its 
name and that of its Manager were record¬ 
ed in the Collectorate Register D, but 
Harangi continued to be in actual posses¬ 
sion of the village. After him his son, 
Janardhan, oame to be in possession; after 
the death of Janardhan, his son Kanhiya 
Lai succeeded. This happened in the year 
1322 F. S. (1915), when apparently the 
Bettiah Estate took some steps to obtain 
possession of the village. This led to a dis¬ 
pute between the Raj and Babu Lai Misser, 
brother of Kanhiya Lai. The latter applied 
for registration of his Dame in Register D 
of the Collector as Manager and shebait 
of the temple. The Raj objeoted to it. 
The Deputy Collector and the Collector 
allowed the application of the petitioner 
and recorded him as shebait and Mana¬ 
ger in 1917. They held that the village 
was in possession continuously of the family 
of the petitioner from the time of Harangi 
Misser and that the petitioner also con¬ 
tinued to be in possession thereof (vide the 
certified copy of the judgment of the Col¬ 
lector, dated the 16th Ootober 1917, filed 
by the applicant to-day whioh also appears 
to have beeD filed in the Court below but 
not exhibited). In this judgment, the Col¬ 
lector says that Kanhiya Lai, brother of 
the applicant, Babu Lai, filed a petition in 
the original proceedings admitting the appli¬ 
cant's claim and this leaves the applicant in 
possession of the fields. 

The Bettiah Raj then moved the Com¬ 
missioner in revision, who set aside the 
order of the Deputy Collector and the 
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Colleofor and directed that the previous 
entry in the register be restored, on the 
gronnd that it waa not established that by 

1 ee u ° f giff » dated the 25th November 
1881, the god had become the proprietor 

of the village. The order of the Com- 

misaioner waa upheld by the Board of 

Revenue by its resolution dated the 3rd 

May 1918. The present proceeding was 

started on the application of the Bettiah 

. i* The Magistrate haa agreed with the 

view taken by the Commissioner and the 

Board of Revenue as to the correot in- 

terpretation of the documents in question. 

He has held that upon these documents 

the petitioner hes no locua standi to claim 

possession of the property of the temple 

and that his claim to be hereditary servant 

not removable from office is a question 

beyond bis jurisdiction to determine and 

that be should go to the Civil Court if he so 
desires. 

Then coming to the question of posses- 
siod, the Magistrate did not enter into the 
consideration of the evidenos offered by 
the parties. He declared the 1st party to 
be m possession simply on the ground 

that the name of the Manager is reoorded 
in Register D of the Colleotorate and as such 
the tenants are bound to pay rent to him and 
not to any one else. 

As to the evidence of the petitioner with 
respect to the actual collection of rent from 
the tenants, the learned Magistrate disposed 
of it by the remark that 

The tenants oannot be allowed to choose 
their own landlord and set up anyone they like. 
Therefore, if some of them have paid rent 
to the 2nd party (petitioner) and the majori¬ 
ty of them are willing to pay to him, they do 
bo at their own risk.” 

The Magistrate, therefore, is apparently 

of 0 P lni on that the registration of the name 

of the Manager of the Raj oonoludes the 
present enquiry under seotion 145 as to 
possession No doubt, the registration of 
names under Act VII of 1876 (Land Regis- 
tration Aot) prooeeds npon possession and 
henoe in a proceeding under eeotion 145 
of the Code of Criminal Procedure, the 
presumption of possession may be legiti¬ 
mately made in favour of the person whose 
name is so reoorded. I am in full sonoord 
with the view expressed in the ease of 


Gobind Chunder Moitra v. Abdul Saved 
(1), to the effeot that a summary adjudica¬ 
tion upon the question of possession by 
the Land Registration Officer under Aot 
VII of 1876 is entitled to the same respeot 
on the question of possession in a proceed¬ 
ing under seotion 145 of the Code as a 
decree of the Civil Court. In the present 
oaee, however, there was no adjudication of 
possession by the Revenue Court in a pro¬ 
ceeding under the Land Registration Act. 
The applicant Babu Lai Misser was re¬ 
fused registration of his name simply upoa 
the view taken by the Commissioner and 
the Board of Revenue that the deed of gift 
did not constitute a transfer to a god. The 

Hon’ble Member of the Board observed as 
follows: 

Although the petitioner may be in posses¬ 
sion of the property, the question is 
whether he is in such possession and in 
suoh oapaoity as would entitle him to 
registration under seotion 52 of Aot VII of 
1876.” 

That Aot provides for the registration 
of a particular olass of person?, namely, pro¬ 
prietors of estates paying revenue to 
Government or free of revenue and managers 
and mortgagees of suoh estates, and, unless 
a person occupies any of these positions, his 
name oannot be registered under the Aot 
although he may be in physical and aotnal 
possession of the property. As a matter of 
fao f , the Deputy Collector and the Oolleoto* 
definitely held thet the petitioner was in 
possession of the property from the time 
of his ancestor, and this finding was not 
disturbed by the Commisnioner or the Hon’ble 
Member of the Board. The learned 
Magistrate was apparently thinking of seo¬ 
tion 78 of the Land Registration Aot and seo¬ 
tion 6J of the Bengal Tenanoy Aot, when he 
observes that tenants oannot be allowed 
to ohoose their landlord and set up 
anyone they' like. These sections have 
been specially referred to me by Mr, 
Asghar, the learned Government Advooate. 
They apply only to the ease of proprietors 
and managers defined in the Land Regis¬ 
tration Aot and do not bar the realisation 
of rents by a person in possession, otherwise 
than as a proprietor, or a manager under 
this said Aot, suoh as a lessee or inter- 

. G) 6 0. 835} 8 0. L. B. 217* 2 Shorn© L. B. 11«| 8 
Ind. Deo. (n. i.) 640, 
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mediate ten are-holder, eto. The Bettiah Rij 
was undieputedly the proprietor of the vil¬ 
lage and has always been registered as suoh ; 
yet the petitioner and his ancestors were 

in actual and physical possession of the pro¬ 
perty by realising rents from the tenants, al¬ 
though their names were never registered 
atider the Registration Aot, and heooe the 
aforesaid seotion 78 of the Land Registra¬ 
tion Act and seotion 60 of the Bengal 
Tenanay Aotdid not stand in the way of the 
realisation of the rent from the tenants by 
the petitioner. 

The petitioner claims to be in pDssession 
of the property by right of suooession or in¬ 
heritance from his ancestors, conferred by 
the paru>ana (Exhibit A) in question. The 
Revenue Courts and, for the matter of that, 
the Criminal Courts under seation 145 were 
certainly not in a position to determine the 
status of the pstitionor, which must be deter¬ 
mined by a Civil Court. The Commissioner 
and the Board of Revenue were, therefore, 
right in the view that they took. What¬ 
ever be the position of the petitioner before, 
but from 1915 and clearly in the land 
registration proceedings in 1917, he claimed 
to hold the property in his own right, and 
not as a servant or manager of the estate. 
He, therefore, set up an adverse possession. 
Whether he has a right in him or not, 
oannot be determined, as I observed above, 
in the present criminal proceeding. The 
Magistrate had only to determine as to which 
of the parties were in actual and physical 
possession of the property in dispute. The 
Rsgister D, as shown above, is not conclusive 
in this case as to the possession of the let 
party and the judgments of the Commis¬ 
sioner and the Board of Revenue (Exhibits 
XI and XV), far from being in favour of the 
1st party, do not disturb the finding of 
possession found by the Deputy Collector 
and the Collector in favour of the petitioner, 
Baba Lai Misser. This finding of the 
Revenue Court was in the year 1917. The 
enquiry of the Magistrate relates to June- 
Jaly 143. The proceeding under section 
145 has, therefore, been concluded without 
a fair and definite finding upon the evidence 
on the record as to the possession of the 
contending parties. The Magistrate has 
not considered the evideaoe of possession 
on the record. The order of the Magistrate 
under section 145, declaring the let party 


to be in possession, must be set aside. It 
was, of coarse, open to the Magistrate, if 
he was not satisfied npon the evidence as 
to the possession of either party, to attach 
the property nnder seotion 146. If the 
Magistrate be still of opinion that there 
is danger of a breaoh of the peace, he will 
be at liberty to start a fresh proceeding and 
to dispose of it on legal evidenoe and in 
accordance with law. 

The order as to costs passed by the Ma¬ 
gistrate under section 148 mast also be 
quashed. 

Order get aside. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Cbiminal Revision Application No. 22 

op 1918, 

December 11, 1919. 

Present: —Mr. Raymond, A. J. 0. 

KHAJUMAL PARUMAL —Applicant 

versus 

EMPEROR— Opposite Partit. 

Criminal Procedure Code (Act V of 1898), s. 195 — 
Sanction to prosecute—Court by which sanction can 
be given—Duty of Court in granting sanction. 

Sanction to prosecute for perjury can, under 
section 195 of the Criminal Procedure Code, only be 
granted by the Court which tried the case in which 
the alleged perjury was committed. Sanction, there- 
fore, by a Sub-Divisional Magistrate in respect of a 
statement made in the Court of Session is bad 
in law. ^p. 510, col. 1.] 

In granting sanction to prosecute, it is incum- 
bent on the Court to inquire whether the statement/ 
made was material to the result of the case, and 
whether there is a prima Jacie case and a reasonable < 
prospect of a conviction. The Court should also 
consider whether a prosecution is desirable in the 
publio interests, [p. 516, col. 2; p. 517, ool. 2.J 

Applioation for revision against the order 
of the Sub Divisional Magistrate, Shah- 
bander. 

Mr. F. J. De Verteuil, for the Appliaant. 

Mr. Partabrai D. Punwatii, 2nd Assistant 
Pablio Proseoator for Sind, for the Crown. 

JUDGMENT.—This is an applioation to 
revise the sanetion granted by the Sub- 
Divisional Magistrate, Sbahbunder, for th? 
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proseoutioD of one Khajumal Paramal under 
sections 193 and 191, Criminal Procedure 
Code. 

Khajamal was a proaeontion witness in a 
ease in which three persona, Hashim, Abdallah 
and Mahomed, were committed to the 
Sessions Court on a oharge of murder of one 
Jumo. In another case, in respect of the 
murder of the same man, one Hafiz was also 
committed to the Sessions Court and in this 
ease also Khajumal was a witness. 

The case against Abdallah, Hashim and 
Mahomed was withdrawn in the Sessions 
Court and the oa9e against Hafiz resulted 
in bis conviction under seotion 32"), Indian 
Penal Cod6. The Sub-Divisional Magistrate 
has granted sanotion in resp3ot of the three 
following statements made on oath by 
Khajumal: 

(1) When we came (to the scene of (ffence ) 

Hashim was not there, 1 can't say if Allahdino 

or Saleh Kotar were there." This statement 
was made in the Judioial Commissioner’s 
Court, Sessions Division, when Hafiz was on 
his trial. 

(2) The Sub-Inspector recorded no state¬ 
ments of witneuei in my pretence ” 

(3) “ At the Thana outside Qowhar told me 
that he had further evidence which he offered to 
the Sub lnsrcctor but he would net ta'ie it. I 
told the &ub Inspector , but he said that he had 
previously giicn evidence which was sufficient 
and he was being unnecessarily informed" 

The last two statements were made in the 
Court of the Sub-Divisional Magistrate, Shah 
bunder, on the 13th March 1917 in the case 
against Hashim, Abdallah and Mahomed. 

Now, with regard to the statement made 
in the Sessions Court, the Sub-Divisional 
Magistrate was notoompetent to grant sanotion 
under seotion 196,clause 6, Criminal Prooedu r e 
Code. If the statement is false, inasmuch 
as it was made iD a proceeding in the 
Sessions Court, application for sanotion 
should have been made to the Court before 
whioh the offence was committed. It is the 
Court whioh tries the case on the merits 
that is the proper authority to grant the 
sanotioD. 

With regard to the seoond statement in 
respeot of whioh sanotion has been granted, 
it appears to me that though it is not neoes- 
sary that the false evidencs should be 
material to the case in which it is given yet, 
oonsidering the faot that one of the essential 


ingredients in seotion 193, Indian Penal 
Code, is that a person must "intentionally 
give false evidence,” it is incumbent on the 
Court to inquire whether the statement made 
■ was material to the result of the ease. 
Assuming that Khajamal gave false evidence 
when he said that "theSub-Inspeotor reoorded 
. no statements of witnesses in my presence,” 
v I am at a loss to conoeive what bearing a 
.Statement of this description could have on 
Hhe point in issue whether Hafiz or Abdullah, 
it-Mahomed and Hashim were guilty of the 
Imurder of Jumo. It is not a part of a Sub- 
Inspector’s duly to record statements of 
witnesses in the presence of others, and a 
denial by Khajumal that any statements 
were recorded in his preBenoe would not in 
the remotest degree throw any suspioion 
on the statements themselves, much less 
would they have any effect on the determina¬ 
tion of the points in issue. Therefore, 
whether the statements of witnesses were or 
were not reoorded by the Sub-Inspeotor in 
the presence of Khajumal seems to me per¬ 
fectly immaterial Farther, in order to 
convict a person of perjury it must be shown 
that the statements said to have been false 
oould not but be false. • Hira Hand v. King - 
Empeior (1). Now it may well be that 
Khajumal was present when the bub Ins¬ 
pector was recording the statements of 
witnesses, yet, having paid no attention to 
what the witnesses weredeposingto, nor having 
been asked to do so, he may welloonolude that 
the statements were not reoorded in his 
presence. The word ‘ presence ’ in itself is 
rather vague. Khajumal may have been in the 
same room when the statements were being 
reoorded, yet oould hardly be said to be 
present. It would, therefore, be difficult to 
prove that the statement waB neoeasarily 
false and in granting e sanotion for prosecu¬ 
tion the Court must satisfy itself that 
there is a prime facie case and a reasonable 
prospeot of successful termination of 
the prosecution to be instituted, Muneyya, 
In re (2), Kali Oharan Lai v. Basudeo Narain 
Singh- (3), I am told by the Assistant 
Publio Proseoutor that the only evidence on 
the point as to Khajumal’s preEenoe is that 

O) IOC. w. N. 1099; 4 0. L. J. 66S; 4 Cr. L. J. 

227. 

(2) 22 Ind. Cas. 167; 36 M. 471; 16 Cr. L. J, 48, 

(3) 12 C. W. N. 3j 6 Cr. L. J. 366. 
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of the Sob Inspector, The record of the case 
shows that there has been some unpleasant- 
ness in the past between the Sub'Inapeotor 
and Khajumal. For all these reasons, I 
would revoke the sanation granted in respeot 
of this statement. 

In respest of the third statement it is 
alleged that Khajumal committed perjury in 
stating that outside the Thane, Gowhar told 
him that he had farther evidenoe which he 
offered to the Sub-Inspector but he would 
not take it. I am informed that sanction 
has been granted for the proseoution of 
Gowhar for stating in his evidenoe that he 
offered further evidenoe to the Sub-Inspector 
but that the latter declined to take it. It may 
be that the evidenoe of Gowhar that he 
offered further evidenoe to the Sub Inapeotor 
which he refused to aooept is wholly untrue, 
but the point for consideration is, whether 
Gowhar told Khajumal of this—Khajumal 
says he did and Gowhar corroborates him. 
Probably, Gowhar did tell Khajumal a lie with 
the view of inducing the latter to remon¬ 
strate with the Sub-Inspector, but Khajumal 
bad no reason to believe that what Gowhar 
told him was an untruth. I, therefore, fail 
to understand how Khajumal can be con¬ 
victed of perjury in respect of a false state¬ 
ment made to him by Gowhar. What 
evidence can there possibly be to prove 
that Gowhar did not tell Khajumal what 
the latter says he did, particularly when 
these two are agreed on the point? 

It 19 next alleged that Khajumal gave 
false evidenoe when he said that he told 
the Sub Inspector of what Gowhar had 
told him, but that the Sub-Inspector re¬ 
plied that Gowhar had previously givei evi¬ 
dence which was sufficient and that he was 
“being unnecessarily informed”—apparently, 
the Sub-Inspector denies that Khajumal 
ever oonveyed to him an intimation that 
may have been given to him by Gowhar, 
and it ie possible that on account of the 
strained relationship between Khajumal 
and the Snb-Inspeotor, Khajumal may have 
made a false statement with the view of 
showing up the remissness of the Sob- 
Inspector in the case which be was investi¬ 
gating. But I am told by the Assistant Public 
Prosecutor that the only evidenoe on this 
point is the denial by the Sub Inspector that 
be was told by Khajumal that Gowhar had any 


further evidence to give. It would be very 
unsafe to grant sanotion for proseoution for 
perjury when the materials on which a convic¬ 
tion is expected are of so flimsy a character. 
The probabilities are in favour of Khajumal. 
If Gowhar did tell him that he had further 
evidenoe to give and requested him, as the 
evidenoe shows, to communicate this fact to 
the Sub-Iospeotor as he would not listen to 
hiro.it is likely that Khajumal did inform the 
Sub-lnspeotor of what Gowhar had told him. 
In Kali Oharcn Lai v. Basudeo ftarain Singh 
(3) the Chief Justioe said: “it is a rule of 
this Court that sanotion to proseoute is not 
usually granted unless there is a very reason¬ 
able chance of a conviction following. In 
this case I think the chanoe of conviction 
would be very small.” 

I am also of opinion that a sanction for pro* 
seootion should be granted with great oiroum- / 
spectton and care and where there are no 
reasonable prospects of a conviction it is unsafe 
to grant it. Before granting sanotion the 
Court must also consider whether a prosecution 
is desirable in the public interests: Nattava 
Parankusam, In re (4). Statements Nos. 2 
and 3 in respeot of which sanotion is granted 
refer exclusively to the Sub-Inspector / 
investigating the murder case and are 

calculated to reflect upon his action. As I 
have remarked above, there is some evidence 
of ill feeling, and it has been admitted, * 
between the Sub Inspector and Khajumal. ' 
In my opinion, therefore, if sanotion is * 
granted, it may be used not in the interest 
of justioe but for the purposes of oppression. 

I, therefore, revoke the sanction granted by 
the Sob Divisional Magistrate, Shahbunder, 
in respeot of all the three statements. 

Sanction revoked, 

(4) 27 Ind. Caa. 551; 37 M. 564; 16 Or. L. J. 167. • 
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PATNA HIGH COURT. 

Criminal Revision No. 351 of 1920. 

August P, 1920. 

Present :—Mr. Justice Adami. 

SHAM LAL MAHTON and others— 

Petitioners 

versus 

RAJENDRA LAL and others—Opposite 

Party. 

Criminal Procedure Code < Act V of 1898), s. 145, 
proceedings under, when justified — Dispute, whether 
must be between purties one of whom claims exclusive 
possession. 

In proceedings under section 145, Criminal Pro¬ 
cedure Code, the dispute must be between parties, 
each of whom claims exclusive possession of the 
property in dispute. Where the dispute is between 
parties, one of whom claims joint possession of the 
property in dispute, proceedings cannot be taken 
under section 146. 

- Mr. Bimala Oharan Sinha , for the Peti* 
tioners. 

Messrs. Reyasat Hussain and B. N. Mittra 
for the Opposite Party. 

JUDGMENT.—This is an application 
arising out of prooeedings under seotion 145 of 
the Criminal Procedure Code The parties to 
the proeeedings are all oo sharer maliks in 
Tanzi No. 6188. In Tanzi No. 6470, there 
was a plot No. 135, on whioh there were 
some Mahna trees. The petitioners were 
tenants of Tanzi No. 6470 and claimed to 
have planted the tree®. At the survey, 
56 of these trees were recorded in the 
names of the landlords of Tanzi No. 6470 
and 49, whioh has now been reduced to 
45, were recorded in the name of Ram 
Lai Mahton and others, who are landlords 
of Tanzi No. 6138 and are mentioned as 
landlords in Khewat No. 3. None of the 
parties have any interest in the land of 
Tanzi No. 6470. The landlords of Tanzi 
No. 6139 claimed to have joint interest 
in the 49 Mahna trees and the peti* 
tioners allege that the trees have been 
allotted to them as their raiyati, that they 
are represented by Ram Lai Mahton in the 
entry in the Reoord of Rights, and that the 
other oo-sharers have no interest in those 
trees. 

After the survey, there was a partition 
of Tanzi No. 6138 and the second party 
olaimed that the trees on plot No. 135 should 
be partitioned, but the application was rejected 
as the lard belonged to Tanzi No. 6470, whioh 


was not the subject of the partition jirol 
oeediDgs. There were disputes as to the trees 
and then proceedings under seotion 145 were 
started. 

The learned Magistrate, after making an 
inquiry, decided that all the oo-sharer land¬ 
lords of Tanzi No. 6138 were in possession 
of the trees. One of the members of the 
third party to the proceedings declared that 
he had no interest in the trees and that the 
petitioners had a right to them; also 
Mr. Huda, a member of the seoond party, 
said he had bought half an interest in the 
trees from the petitioners, who bad the exclu¬ 
sive right to them. 

The greued taken up by the petitioners 
is that as one party olaimed joint possession 
of the trees with the petitioners and the 
petitioners olaimed exolosive possession, the 
Magistrate bad no jurisdiction to take 
prooeedings under section 145. 

There is a long series of decisions to the effect 
that where the dispute is between parties 
one of whioh olaims joint possession of 
the property in dispute or where exclusive 
possession is not olaimed by eaoh of the 
parties, proceedings cannot be taken under 
seotion 145; Tarujan Bibee v. Asamuddi Btjpari 

(1) , Jcgestcar Bat v. Emjperor (Trilochan Das) 

(2) and Krista Alhadini Dasi v. Radha Syam 
Panday (3). On the other side the case of Mon 
Mohan Qlcse v. Rajendra Ooomar Qhosh { 4) 
is cited. In that case, however, there was 
a dispute as to a definite plot of land and 
the question was whether that plot was 
included in a piece of land, which was in 
the exclusive possession, one of the parties of 
or in another, whioh was joint property 
of both parties. That case hardly helps 
the opposite party. It seems settled that in 
prooeedings under seotion 145 the diepnte 
must be between parties, eaoh of whom 
claims ezolusive possession of the property in 
dispute. 

On this ground, I am satisfied that this 
application should be allowed. The ordernnder 
section 145 of the Criminal Procedure Code is 
set aside, 4 

Order set aside . 

(1) 4 0. W. N. 426. 

(2) 64 Ind. Can. 1008j (1919) Pat, 479,21 Or. L. J. 224. 

(8) 7 0. W. N. 118. 

(4) 7 C. W. N. 462, 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Application No. 85 

op 1919. 

July 28, 1919. 

Present'. —Mr. Raymond, A. J. 0. 

GHANI YACUB— Applicant 

t ersu8 

EMPEROR— Opposite Party, 

Criminal Procedure Code (Act V oj 1898,), s. 347— 
Commitment to Sessions—Magistrate, discretion of— 
Summons case tacked on to warrant case — Procedure. 

A Magistrate committed a case for trial by the 
Court of Session upon charges against some of the 
accused persons under sections 30 1 and 160 of tho 
Penal Code and against others under section 160 
of the Code only. On behalf of these latter it was 
objected that as the case against them was a 
summons case which was triable by tho Magistrate 
and the accused could be adequately punished by 
him, their commitment for trial by the Court of 
Session was illegal: 

Held, that under section 347 of the Criminal 
Procedure Code it being in the discretion of a 
Magistrate, duly empowered, to commit cases to 
the Court of Session where a certain case calls for 
such committal and this discretion not being limit¬ 
ed to cases where the Magistrate cannot inflict an 
adequate sentence, there may be other good reasons 
which may, in the exercise of a sound and wise 
discretion, justify committal, and that as tho pro- 
cedure to be followed where, as in this case, the 
complaint forms the subject of two distinct char¬ 
ges arising out of the same transaction, one of 
which is a summons case and tho other a warrant 
case, was that prescribed for a warrant case, the com¬ 
mitment was not illegal, [p. 520, col. 2; p. 621, col. 1.] 

Application to quash an order of commit¬ 
ment passed by the Oity Magistrate, Karaohi. 

Mr. Wadhumal Oodharam , for the Appli- 
cant. 

Mr, T, Q , Elphinston (Pablio Prosecutor 
for Sind), for the Crown. 

JUDGMENT.—The City Magistrate, Kara¬ 
ohi, has committed for trial to this Courtin its 
Sessions Court jurisdiction Walison of Yakub 
And his two brothers Hasaan and Ghani, the 
first under sections 302 and 160, Indian Penal 
Code, and the others under aeotion 160 only. 
An application haa been made to me under 
seotion 215, Criminal Procedure Code, to 
quash the commitment of Hassan and Ghani. 
Now a commitment under seotion 215, Crimi¬ 
nal Procedure Code, can be quashed only 
on a point of law, and the qaestion that 
arises is, whether the commitment is illegal. 

, In bis order of committal, the City Magis¬ 
trate states that “the reason why the charge 
under section 160 has been included is that 


the affray and the murder depend on the 
same facts.” Now seotion 160, Indian Penal 
Code, is a seotion that provides for the 
punishment of persons guilty of an affray. 
It is a summons ease, triable by the Magis¬ 
trate, and the maximum punishment under 
the section is one month’s imprisonment and 
Rs. 100 fine. 

I am concerned with the case of Hassan 
and Ghani only against whom the charge 
is one under seotion 160. It does seem 
extraordinary that a trivial case of this 
description should be sent to the Sessions 
Court for trial. 

Under seotion 28, Criminal Procedure 
Code, any offenoe under the Indian Penal 
Code,, subject to the provisions of the 
Criminal Procedure Code may be tried by 
the Court of Session. Chapter XXIV, 
Criminal Procedure Code, deals with the 
general provisions as to inquiries and trials, 
and seotion 347, whioh has its plaoe in this 
Chapter, is as follows: ‘‘If j n any inquiry 
before a Magistrate, or in any trial before 
a Magistrate before signing judgment, it 
appears to him at any stage of the prooeed- 
ings tlat the oa^e is one whioh ought to 
be tried by the Court of Session or High 
Court, and if be i9 empowered to oommit for 
trial, he shall stop further proceedings and 
oommit the accused under the provisions 
hereinbefore contained.” The bare perusal 
of the seotion indicates how wide it is in 
it® terms, and it appears to leave to the 
discretion of the Magistrate whioh oaees he 
should oommit to the Sessions Court. Of 
course, this discretion should not be exercised 
capriciously. “The law, no doubt, gives a 
discretion to Magistrates empowered to oom¬ 
mit cases to the Sessions Court where a 
oertaip case calls for such committal, but 
the discretion being judicial must be exercis¬ 
ed with case, and on some propar ground:” 
Emperor v. Mohamad Khan Bajakhan Pathan 
(1). Now is the power to oommit a case 
to a Sessions Court restricted to such oases 
where the Magistrate finds that he is 
unable to inflict adequate penalty for the 
offenoe. This would seem to he the ratio 
decidendi in Diwanichand v. Emperor (2) 

In this case Crouch, A. J. C. ( held that “sec- 

aSifct S"83 104i 11 Bom ' L B18i BM ' L - T - 

(2) 25 Ind, Gas. 992; 8 S. L. B. 23, 16 Cr. L. J, 
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tion 254, Criminal Proaedure Code, in 
mandatory terms, imposes on the Magistrate 
the duty of trying any warrant-case wbioh 
ho is competent to try and which in his 
opinion oan be adequately punished by him.... 
If a case is one which a Magistrate is both 
competent to try and oan adequately punish, 
tbeu apparently he has no discretion to 
commit it.” It is to be noted that in this 
oase no reference is made to the wide 
powers conferred by eection 347, Criminal 
Prooedure Code, on Magistrates with regard 
to committals to the Sessions. In my 
opinion the provisions of section 2‘-4. Crimi¬ 
nal Procedure Code, do not override the pro¬ 
visions of seotion 347, Criminal Procedure 
Code. The former section provides for the 
framing of a charge against the accused 
person, and then the Chapter in which the 
section occurs deals with the prooedure that 
is to be followed after the oharge has been 
framed. With due deference to the learned 
Jndge I cannot read into the seotion any 
snoh words as would curtail the wide 
powers given to Magistrates by seotion 347, 
Criminal Prooedure Code, or limit the dis¬ 
cretion only to such oases as the Magistrate 
oannot adequately punish. Cases have been 
committed to the Sessions Court which, al¬ 
though they were triable by the Magistrate 
and oould be adequately punished by him, yet 
by reason of their connection with other oases 
pending in the Sessions Court were thought 
desirable to he tried by the latter Court. 
Where there were counter-charges of riot 
one of which resulted in bomioide and the 
Magistrate committed both oases, although 
the charge under section 143, Indian Penal 
Code, was purely magisterial, the Allahabad 
High Court refused to quash the commit¬ 
ment as it was not illegal and the Magis¬ 
trate’s discretion ought not to he lightly inter¬ 
fered with. Cases may arise in which apart 
from the question of the inadequacy of punish¬ 
ment, it may be desirable to have tbf m tried 
by a higher tribunal either by reason of 
their connection with oases which are ex- 

A i * 

•lusively triable by the Sessions Court, or 
by reason of their oomplioated character or 
for other good cause. Both in sections 207 
and 347, Criminal Procedure Code, there 
occur the words with regard to the com¬ 
mittal of cases to the Sessions Court, 
“whioh in the opinion of the Magistrate 
pught to be tried by such Court.” If the 


powers of the Magistrates were intended 
to be restricted to cases which they could 
not adequately punish, then the Legislature 
would have said so in express terms. And if 
seotion 254, Criminal Procedure Code, is to 
be understood as empowering Magistrates to 
commit only in suoh oases as oannot be ade> 
quately punished by them, then it is difficult 
to understand the provisions of seotion 34\ 
Criminal Prooedure Code. It would be reduc¬ 
ing it to a nullity, if it is to be overridden by 
section 254, Criminal Prooedure Code. 
The law on this point has been recently 
discussed by a Bench of the Madras High 
Court in the oase of the Crown Protecutorv, 
Bhagavathi (3). The head-note* reads thus: 

It is aompetent to a Magistrate empowered 
in that behalf to commit a oase to the 
Court of Session even though he oan 
himself impose the maximum sentence pro¬ 
vided by law for the offence, if in hit 
opinion the oase is one which for other 
reasons ought to be. tried by a Court of 
Session.” The provisions of sections 254 
and 347 have baen discussed, particularly 
with reference to the argument that section 
254 is exhaustive and that there is no 
power in a Magistrate to commit a case 
for trial where be is competent to try it 
and it can be adequately punished by him. 
With the reasoning in this judgment I am 
in entire concurrence and I am of opinion 
that a Magistrate’s discretion to commit a 
oase to the Sessions Court is not limited 
to oases where he oannot inflict an adequate 
penalty but there may be other good reasons 
whioh may, in the exercise of a sound and 
wise discretion, justify oommittal, and in 
suoh oases his discretion ought not be lightly 
interfered with. 

It was argued that as the oase under 
seotion 160 was a summons oase, there was 
no provision in the Code to justify a com¬ 
mittal to the Sessions of snoh a paltry oase. 
Reference was made to a oase deoided 
by a single Judge in the Allahabad High 
Court in Emperor v. Dharam Singh (4). The 
head-note reads thus: “ When a person, 
was committed for trial to the Court, of 
Session under sections 352 and 447, Indian 

Penal Code, by the Magistrate, it was. 

(3) 48 Tnd. Cas. 887; 86 M. L. J. 669j (1918) M. W. 
N. 870; 19 Cr. L. J. 997; 9 L. W. 14; 42 M. 88. 

(4) 3 Cr. L. J. 94; A. W. N. (1908> 28; 8 A. L. J-1* 

1 M. L. T. 61. __ 

•Head-note of 33 If. L. J. 559— 
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held that the commitment should be quashed, 
first, because there is do warrant for sash 
■ommitment, it being a snmmons ease, and 
secondly, beeanse the Magistrate oan ade¬ 
quately punish the offender.” There is no 
refeienoe in this judgment to section 347, 
Criminal Procedure Code. The ground on 
whioh the learned Judge proceeded was that 
Chapter XX, whioh provides for the pro¬ 
cedure to be followed in summons oases 
has no provision for the framing of a obarge 
against the accused. Apart from the faot 
that 8estion £4 7, Criminal Procedure Code, 
observes no distinotion between summons 
and warrant oases, there is the important 
difference between the case oited and the 
present oaee, that the case under section 
160 though a summons case is taeked on 
to a warrant oase, and when a summons 
and a warrant oase are being tried together 
the prooedure to be followed is that prescrib¬ 
ed for a warrant oase. In the investigation 
of a complaint which forms the subject of 
two distinct obarges arising out of the 
same transaction, one of which is a summons 
case and the other a warrant oase, the pro¬ 
oedure should be that prescribed for warrant 
oases; Eajnarain Koonwar v. Lala Tamoli 
Raut (5). To the same effect is Rallabanii 
Sobhanadri, In re (6). 

Can it now be said that the Magistrate 
has exercised a wise discretion in this case 
by committing the two applicants for trial 
under a charge of section 160 only ? Accord¬ 
ing to the evidence on the record the 
alleged murder was preceded by an affray 
and it appears that in the course of the 
affray one man was mortally struck. It 
was undoubtedly odo and the same transac¬ 
tion in whioh both the offenees were com¬ 
mitted and the evidence as to the murder 
will also be the evidence as to the affary. 
Though, therefore, it appears extraordinary 
and probably unprecedented that suoh a 
trivial oase should be committed for trial 
to the Sessions Court, yet I cannot say that 
the Magistrate has exercised his discretion 
unwisely and according to my reading of 
the law, I cannot say that he has acted 
illegally. There being no error of law, I cannot 
quash the oommitment. 


(6) '1 0 .91; 6 Ind. Dec. fN. s.) 819. 

(8) 29 Ind. Cas. 668; 3^ M. 603; 2 L. W. 674; 18 M. 
L. T. 9'2; fI9'6) M. W. N. 545; 16 Cr. L. J, 540. 



1 may add that in a recent case Fawcett, 
J. 0., directed the committal to the Sessions 
Court of the two sons of Mahomed Hashim, 
though the oharges against them were 
triable by the Magistrate, on the ground 
that it is the usual rule, followed in oases 
where persons are jointly charged with 
committing offences in the same transaction 
of whioh ore is a major offence exclusively 
triable by the Sessions Court and the other a 
minor offence in regard to whioh the Magis¬ 
trate can exercise jurisdiction.” It is obvious 
that the learned Judge was not of the 
opinion that the powers of Magistrates are 
restricted only to oases where an adequate 
penalty cannot be it dieted by them. 

I dismiss the application. 

Application dismissed. 


PATNA HIGH COURT. 

Criminal Revision No. 217 of 1920. 

May 18, 1920, 

Present: —Mr. Justioe Coutts and 
Mr. Justioe Adami. 

SURAJ PANDEY and another— Accused 

—Petitioners 
versus 

EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898J, 8. 342— 
Examination of accused, absence of, effect of. 

Section 342 of the Criminal Procedure Code is 
mandatory and the non-examination of the acouBed 
under this section is not merely an irregularity but an 
illegality which ritiates the trial, [p. 5zz, cole. 1 & 2.] 

Criminal revision against the order of the 
Additional Sessions Judge, Shahabad, dated 
the 12fcb April 1920, oondrming that of the 
Sub Divisional Officer, Bnxar, dated the 26th 
March 1920. 

Mr. Qour Ohandra Pal, for the Petitioners, 

JUDGMENT. 

Coutts, J,—This is an application in re¬ 
vision by two persons Suraj Pandey and 
Basgit Pandey, who were both convicted 
under section 420 of the Indian Penal Code 
and were respectively sentenced to one year’s 
rigorous imprisonment and a fine of Rs. 400 
and six months’ rigorous imprisonment and 
a fine of Re. 60. There was an appeal fcq 
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the Additional Sessions Judge who has 
confirmed the convictions and sentences. 

The faotsof the prosecution case ara shortly 
as follows: — 

One Ram Charitar Tewari lost his wife 
and wished to re-marry. He spoke of this 
wish to his! relations and other people 
of the village, among whom Sukhdeo 
Tewari was one. Suraj and Basgit are 
brothers and Sakhdeo Tewari is the brother- 
in law of Snraj Pandey. Sukhdeo Tewari 
told the oomphinant Ram Oharitar that 
he had arranged his marriage with a 
Brahmin girl and that the marriage o »uld 
be settled if Rim Oharitar agreed to pay 
Rs. 500. Shortly afterwards S ikhdeo same 
to him with Suraj Pandey, Basgit Pandey 
and Barsewak Pandey and Suraj told the 
oomplainant that they had some to settle 
the matter. Suraj also said that the girl 
was Harsewak’s sister and negotiations 
began. Eventually it was settled that Ram 
Oharitar was to pay Rs. 470. Suraj 
demanded half the amount at onse and the 
oomplainant agreed to pay the sum speoi- 
fied to Suraj. They then all went away. 

A day shortly afterwards was fixed for 
the marriage and the oomplainant, Sakh¬ 
deo, Suraj, Basgit Harsewak and three 
other persons went to S ara j Pan ley's house. 

Ram Charitar paid the balanoe of the 
money and the marriage took place. There 
was no auspioious day for the consumma¬ 
tion of the marriage for about a month; and 
when eventually Ram Oharitar had conneo- 
tion with his wife he had reason tosuspest 
that she was pregnant. He also suspected 
that she was a widow and questioned her. 
She confessed that she was pregnant but 
dbe denied that she was a widow. He 
made enquiries, however, and discovered 
that she was a widow. He then instituted 
this case, whioh has resulted in the on- 
viction of the two petitioners. 

The first point urged before us is that 
the trial of Suraj is bal because he was 
not examined under section 342 of the 
Code of Criminal Procedure. It is quite 
clear that he was not examined, and it 
has baen recently held by this Court 
in Criminal Appeal No. 3 of 1920 [Baghu 
Bhumij v. Emperor (l)] that section 342 
is mandatory and that the non-examina- 

(1) 68 Ind. Cas. 40; 1 P. L. T. 24] ; 6 P. L. J. 430: 

81 Cr. L, J. 705, 
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tion of the accused under this section is not 
merely an irregularity but an illegality 
which vitiates the trial. This being eo, the 
conviction of Suraj must be pet aside. 

With regard to the other petitioner, Basgit, 
the contention is that there is no evidence 
that he took any part in the transaction 
beyond being present. That this is so is per- 
feotly dear from the judgments of both the 
trial Court and the Appellate Court; and why 
he has been oonvioted it is impossible to say. 

I would accordingly set aside the con- 
viction and sentence of Basgit Pandey. The 
fine, if paid, must be refunded. I would also 
set aside the oonviotion and sentenoe passed 

on Si raj Pandey and remand the oasesofar 

as he is oonoerned for re*trial, 

Adami, J.—I agree. 

Conviction set aside . 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No 85 op 1919.-. 

July 15, 1919. 

Present Mr. Pratt, A. J. 0. 

NGA SAN PA AND ANOTHER—APPLICANTS 

versus 

EMPEROR — OrPO* te Paett. 

Criminal Procedure Code (Act Vof 18 *8), s. 234, 
applicability of—Joint trial of two accused for distinct 
offences , legality of. 

Section 234 of the Criminal Procedure Code only 
applies to the trial of a single person for separate 
offences of the same kind, and not to cases in 
which more persons than one are tried jointly, fp. 62) 
col. 1.] J ’ 

Mr. L. Pillay , for the Applicants. 

JUDGMENr.—This case ha9 been tried 
in a slovsnly manner. Two trials have baen 
amalgamated quite unjustifiably, San Pa 
wa9 involved in each but Po Sain was only 
involved in one. 

The offences were entirely distinct tran¬ 
sactions. 

Sin Pa was oharged with receiving a 
gratifioatioo for the recovery of stolen cattle 
belonging to different owners on different 
occasions under section 215. 

Po Sein was charged in -connection 
with the second offence qnder section 215 
only. 
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Both accused were convicted uoder section 
879, the first of two offenoes and the second 
of one, although neither had been charged 
under seotion 379. 

I am of opinion that on the record the 
•onviotions were not justified as neither 
aoonsed was oalled upon to answer a charge 
of theft. 

As regards the first transaction there was 

evidence to justify a oonviotion under section 

215, bat as regards the second there was no 

independent evidence and the oonviotion is on 

the merits difficult to justify. 

* * * * 

Apart from the merits of the oase it is 
dear that the joint trial was illegal. 
Seotion 234 only applies to the trial of a 
single person for separate offences of 
the same kind and not to oases in whioh 
more persons than one are tried j >intly. 

Budhai Sheik v. Emperor (l) is one of the 
many authorities for this view. 

In this oase not only have two aooused 
been tried together but one of them is 
not oonoerned with the first offenoe for 
whioh the other has been tried and oon- 
vioted. 

The oonviotion and sentenoes are set 
aside. 

* # # • 

Conviction set aside. 

(1) 33 C. 292; 10 C. W. N. 32; 3 Cr. L. J. 126. 


PATNA HIGH COURT. 

Criminal Miscellaneous Case No. 43 

of 1920. 

August 3, 1920. 

Treient :—Mr. Justice Jwala Prasad. 

D N DAYAL SINGH— Accused— 

. Peiitiofer 

tersue 

EMPEROR— Opposite Party. 

. Criminal Procedure Code (Act V of 1898 , 1 , s. 626 — 
Application for transfer—Summons case—Magistrate 
arresting accused prior to inquiry—Reasonable grounds 
far suspicion against impartial trial. 


A District Magistrate, acting on a verbal etatoment 
made to him in his Chambers against the accused, 
a Sub-Inspeotor of Police, of having demanded a 
bribe, forthwith arrested him and directed an 
inquiry under section 202, Criminal Procedure Code 
by the Deputy Superintendent of Police. On receipt 
of the report of the Deputy Superintendent the 
District Magistrate transferred the case to a 
Deputy Magistrate for trial under section 161, Penal 
Code. The accused, having some difficulty in 
obtaining copies and apprehending that he would 
not have an impartial trial in the district, applied 
for transfer of the case to another district; 

Held, that the application must succeed; that the 
offence imputed to the accused being one in which 
a summons only should issue in the first instance, 
the District Magistrate had no jurisdiction to arrest 
him and that the circumstances of the case afforded 
reasonable ground for the accused entertaining a 
suspicion that his trial would not be impartial, pn 
624, col. 2; p. 525, col. J.] . . 

Applioaticu for transfer of the o*re 
pending in tfce Oourc of the Deputy Magis¬ 
trate, Monghyr, 

Messrs. K. B. Butt , P. 0. Rai and 8. N. 
Rat , for the Petitioner, 

Mr. S. A. A. Asghar , Officiating Government 
Advocate, for the Crown, 

JUDGMENT.—This is an application for 
the transfer of a criminal oase, pending th 
tbe Distriot of Monghyr. 

The petitioner is a Sub-Inspector of Thana 
Lakhiserai in the District of Monghyr. The 
oomplainant, Mr. Carroll, is the Circle Officer 
of tbe Kb air a estate. There has been some 
trouble with the tenants of that estate for 
some time. Mr. Carroll went to the Distriot 
Magistrate in his Chamber on the 1st of 
May . in the morning about 9 a. m. and made 
oertain verbal complaints against the Snb- 
Iuspeotor of having demanded a bribe from 
him for settling his dispute with the tenants: 
in other words, for tie purpose of subduing 
the tenants by such means as the Sub-Inspec¬ 
tor thought necessary. 

The Distriot Magistrate at onoe sent for 
the Sub Inspector, who was then attending 
a oase in his charge in the Court of another 
Magistrate, Mr. Sheo Nandan Prasad 
Smgh, and then recorded the statement 
of Mr. Carroll on oath. The Diolriot 
Magistrate then passed the following 
order;— 

Statement of oomplainant recorded" in 
presence of the aoonsed. It discloses a prima 
fac.e oase under seotion 161, Indian Penal 
Ocdr, against the aoonsed. I direct full 
enquiry to be made into the complaint by 
Deputy Superintendent Police, Mr. Porteour, 
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and a report to be submitted by 15th May 
1920. The aooused being present is placed 
under arrest and is released on bail of 
Rs. 500, in one surety of that amount.” 

There were some diffionlties about the 
petitioner obtaining oopies of the evidenoe 
collected and the report submitted by Mr. 
Porteous. We are not at all now concerned 
with that portion of the ease. 

The case was ultimately transferred to 
the file of Mr. Baoke Behary Singb, Deputy 
Magistrate, who had just then joined the 
district. The petitioner had some difficulty 
with that Magistrate also in respect of 
obtaining copies of the necessary papers. 
He took time in order to move this Court 
for the transfer of the case, and hae now 
done so. 

The District Magistrate has shown cause, 
which is supported by the learned Govern¬ 
ment Advocate. I have no hesitation in 
accepting the assurance given by the Dis¬ 
trict Magistrate that he treated the petitioner 
“ with scrupulous fairness all through,” nor 
have I to say anything against the Deputy 
Magistrate, Mr. Bankey Behari Singh, who 
has now been entrusted with the trial of 
the petitioner; probably, as observed by the 
District Magistrate, be, having newly some 
to the District, has no prepossession about 
the dispute, which led to the case. 

On the other hand, I cannot disregard 
the eiroumstances surrounding the case 
which, to my mind, might raise a reasonable 
apprehension in the mind of the acoused 
that he will not obtain a fair trial in his 
ease in the District of Monghyr. 

Ihe first and the foremost ground is the 
unwarrantable procedure adopted by the 
District Magistrate in arresting the accused 
forthwith upon the statement of Mr, Carrol), 
when as the Distriot Magistrate himself 

says, “it was not clear.whether there 

was sufficient evidence to justify trial of the 
accused ; enquiry was accordingly ordered 
under seotion *02 of the Code of Criminal 
Procedure.” The Magistrate had no juris¬ 
diction to deal with the accused, unless and 
until he was, upon the enquiry held by Mr. 
Porteou9, satisfied that a process should 
issue against the accused. So, before the 
report of Mr. Porteous was received and 
duly considered by the Magistrate, he had 
no jurisdiction to arrest <he acoused. The 
powers of arrest to a Magistrate are given 


by sections 64 and (5 of the Code. The 
former has obviously no'applioatioD, for the 
offence was not committed in the persenoe 
of the Magistrate. The latter has ne applica¬ 
tion, because the Magistrate at that time was 
not competent to issue a warrant. As + 
matter of fact, the Magistrate, even if he was 
satisfied that the accused should be plaoed 
upon trial and that prooess should issue, 
was only competent to issue summonp 
against the aooused in the first instance. An 
offence under seotion 161, Indian Penal Code, 
of which the aooused has been charged, is 
shown in oolumn 4 of the schedule to be one, 
in which the Magistrate can issue a summons 
only in the first instance. Whatever good 
motive the Magistrate might have in the 
interest of justice to arrest the accused, be 
acted without jurisdiction. The faot that the 
accused was aotually before the Distriot 
Magistrate having been called by him, so 
that he might know ‘what charge was being 
made” against him, nor the faot that the 
District Magistrate thought that there was a 
prima facie case against the aooused, did give 
him any right to arrest the aooused in con¬ 
travention of the Code, unless the District 
Magistrate had actually upon the oomplaint 
of Mr. Carroll directed that the aooused be 
put on bis trial without any further enquiry: 
tide seotions 200 to 204. As a matter of 
faot, had the accused not been a Sub-Ins¬ 
pector under the Distriot Magistrate, the 
Distriot Magistrate would have had no 
jurisdiction to call the aooused, unless the 
Distriot Magistrate had decided to issue 
process against him, either upon the oomplaint 
of Mr. Cairo)], or upon the report of Mr. 
Porteous. The Sub-Inspector might very 
well think that an advantage wa9 taken of 
bis subordination to the Distriot Magis¬ 
trate and that the Distriot Magistrate 
was prejudiced against him. Again an 
ordinary man would not have dared to 
go to the Distriot Magistrate in his Chamber 
and talk to him of the case, and as a 
matter of faot Mr. Cat roll himself said 
that he went there only with a view to take 
the advice of the District Magistrate and to 
lay a trap for the Sub-lnspeotcr. Ordinarily, 
a oomplaint is not lodged before the District 
Magistrate. The unusual incidents in the 
ease whereby the Distriot Magistrate took 
oogoizanoe of the offence might have aggra¬ 
vated the accused’s suspicion of prejqdiw! 
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being in tbe mind of the Magistrate against 
him. The suspicion may or may not be 
eorreet, all that is neoessaTy is that there 
mnst be reasonable ground for suspicion 
and the aforesaid grounds are sufficient for 
the purpose. It has been in several oases 
held that when an unusual amount of bail 
is demanded, the accused is entitled to 
reasonably suspect prejudice against him and 
to ask for a transfer. The present oase is a 
stronger one. 

The grievance of the. accused is against 
the Head of the Distriot. His faith in the 
Subordinate Magistrate has also, therefore, 
been shaken. 

Therefore, whether tbe Distriot Magistrate 
in his mind was fairly inelined towards tbe 
aoouscd is immaterial. It is equally im¬ 
material that Mr. Banke Behary Singh, 
who is now in charge of the oase, has no pre¬ 
judice against the aoonsed. 

The third circumstance is that almost all 
the Magistrates, with a few exceptions, 
may probably figure in this case as witnesses, 
either for the prosecution or for the defence. 
The evidence reoorded by Mr. Porteous and 
the report submitted by him dearly show 
this. Mr, Mirza, the Sub-Divisional Officer 
of Jamui, is a necessary witness; so are 
Mr. Majid and Mr. Sheonandan Prasad 
Sinba. 

The original report of Mr. Porteous, being 
the result of an enquiry under seotion 202 
of the Code, is not a Police paper and 
should have been placed on the record. It 
is, however, reported by the Distriot Magis¬ 
trate to be missing. 

I need not refer to the oase of the 
accused so far as it is disoloscd at present. 
His oase is that he has been the viotim 
of a conspiracy amoDg certain persons in 
tbe MoDgbyr Distriot, and he suspeots Mr. 
Oarroll on account of tbe attitude taken by 
the Police and tbe accused Sub-Inspector in 
the cases against the tenants of the Khaira 
estate. He, therefore, suspeots that he will 
not have a fair trial of his case in the 
Distriot, If there is any case, in which a 
transfer is necessitated, this is one. Some of 
the aforesaid grounds may not be deemed 
to be good grounds in themselves, but tbe 
eumulative effect of them and the circum¬ 
stances of the ease are sufficient to entitle the 
accused to have bis case tried in another 
district. The' report of tbe Magistrate, tbe 


enquiry held by Mr. Porteous and the orders 
passed on different dates are ample justifica¬ 
tion for the order, which I now make in the 
oase, that the oase be transferred from the 
Distriot of Mongbyr to Patna, as is sug¬ 
gested by the Distriot Magistrate himself 
in oase of the transfer of the oase being 
ordered. 

Tbe case is accordingly transferred to 
the District Magistrate of Patna, who will 
have it tried by a competent Magistrate 
under him. 

Application allowed. 


LOWER BURMA CHIEF COURT. 
Criminal Appeal No. 350 of 1919. 

July 30, 1919, 

Pregent :—Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Maung Kin. 

PO YA—Appellant 
iettU8 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860 ), as. 34, 111-~Appli¬ 
cability of s. 34— Act committed different from act 
abetted—Abettor, liability of. 

Where a person instigates another to strike a 
particular person, and an altogether different person 
who happens to be close by at the time is struck, 
the instigator cannot be held responsible, and section 
34 of the Penal Code would not apply to the case 
because the act abetted was different from the act 
done. [p. 627, col. 1.] 

Mr. Thein Maung, for the Appellant. 

JUDGMENT. 

Twcmet, C. J.—The appellant Nga Po Ya 
has been oonvioted cf murder and sentenced 
to death. He has also been found guilty 
of an offence under seotion 326, Indian 
Penal Code, voluntarily causing grievous 
hurt with a dangerous weapon, and for that 
offence he has been sentenced to rigorous 
imprisonment for five years. Between 10 
and 11 a. m. on the 27th December last, 
aooordiDg to the proseoution case, Maung La 
Pe, headman of Letpan village in Thayetmyo 
District, was driving a borrowed bullook 
cart—an open cart—back to Letpan from 
another village, Yalin, about a mile to the 
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Booth, when he was held up and assaulted 
by two meD, one armed with a da and the 
other with a solid bamboo stiok about six 
feet long. The man with the da was in 
front and he stopped the oart. The man 
with the stiok at a signal from the man in 
front struok at La Pe from behind, bat the 
blow hit him only on the side of the head 
and the main force of the blow fell on the 
head of a little boy of eight named Po 
Myit, son of the owner of the oart, who 
was sitting beside La Pe or behind him on 
the oart, and the blow fraotared Po Myit’s 
skull, Then the man in front, who is 
alleged to have been the appellant Po Ya, 
oame to the side of the oart and slashed La 
Pe with his da, causing two severe incited 
wounds on the forehead. Li Pe was again 
strnok by the other man and fell out of the 
oarti Then the assailants ran away. Po 
Myit died about 8 p, u., the oause of death 
being compression of the brain substance 
resulting from the fracture. La Pe was in 
hospital for nineteen days. The injuries 
to his forehead have left permanent soars, 
whioh presumbly are sufficient to oaase some 
disfigurement. 

Po Ya and Ba Tin, both residents of La 
Pe’s village Letpan, were tried jointly for 
this crime. Ba Tin succeeded in establishing 
an alibi, and the learned Sessions Jndge did 
not feel sare that La Pe had not gone 
beyond the evidence of his senses in 
denouncing Ba Tin as the man wi r h a 
bamboo stiok who strnok from behind the 
oart. Ba Tin was, therefore, acquitted. The 
learned Sessions Jadge held, however, that 
Po Ya’s participation in the crime was 
proved beyond doabt, that the common in* 
tention of the two men was to kill the 
village headmaD, and therefore, applying 
sections 34 and 301, Indian Penal Code, he 
foand Po Ya guilty of murder, although 
he had not actually strnok the fatal blow 
and although the person killed was not 
the person whom Po Ya’s confederate intend¬ 
ed to kill. 

* # # * 

There can be no doubt that Lu Pe waB 
attacked on his way from Yalin to Letpan 
and 1 think we must find that be saw at 
least one of his assailants. If that assailant 
was a person unkown to him, he had no 
keason for falsely denouncing Po Ya. Nor, 
as already noted, is their any reason to 


believe that he coaid have mistaken another' 
man for Po Ya, seeing that Po Ya is a man 
who lives in hi*9 own village and is inti¬ 
mately known to him. I would, therefore, 
accept the Sessions Jadge’s finding that Po 
Ya took part in the assault. 

We have next to consider what offence he 
committed. It appears to me that there 
are no sufficient grounds for rejecting.La 
Pe’s statements that it was Po Ya who inflict¬ 
ed the wounds ou Lu Pe’s forehead with a da 
and that the injury to the child Po Myit’s. 
head was caused by a blow with a stiok 
delivered by the o l .ber assailant. Bat I 
think the learned Sessions Judge has erred 
in holding that there was a common intention 
oq the part of the two assailants to kill 
Lu Pe. The reason given for this assumption 
is that Po Ya, who was well known to the 
village headman, oould not esoaDe punishment 
without killing the village headman. If 
this reasoning were correct, it woold follow 
that anyone assaulting another man wto 
knows him stould be credited with the 
intention of causing his death It is hardly 
neoessary to point out that there are several 
ways of escaping punishment without pro¬ 
ceeding to the extremity of killing off the 
man who is attaoked. For example, the 
assailant may contrive to evade arrast as 
Po Ya in faot did in this case for a long 
time, or he may rely on suborning false 
evidence to prove an alibi, I think it is 
clear from the injuries aotually inflicted by 
Po Ya that he had no intention of killing 
Lu Pe and the two assailants cannot be 
assumed to have had any more heinous 
intention than that of oausing grievous 
hurt. 

But in my opinion seotion 34, Indian 
Penal Code, oannot be applied in this oase 
at all in relation to the killing of the boy, 
Po Myit. When Po Ya’s confederate struck 
the blow whioh fractured the ohild’s skull 
Po Ya himself, aooording to Lu Pe’s account, 
had done nothing beyond instigating his 
oanfederate to strike Lu Pe. Thus at this 
stage Po Ya was only in the po3ition of 
an abettor and it is as an abettor that we 
should regard him in considering bis respon¬ 
sibility for his confederate's act in killing 
the boy. There was a subsequent stage in 
whioh Po Ya joined in and out Lu Pe with 
his da while hie confederate struck hint 
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again with the stick. The provisions of 
seotion 34 would begin to operate then, 
for it was only then that there wag an aot 
or aeries of acts done by more than one 
person with a oommon intention. Bat aa 
regards the earlier stage, when the boy Po 
Myib was struok on the head, the cate 
appears to be that aontemplated in seotion 
-111, Indian Penal Code, where an aot is 
abetted and a different aot i* done. Po Ya 
undoubtedly abetted hia confederate’s attaok 
on Lu Pebut he oould be held liable for 
the injury oauged to Po Myit only, if the 
aob whioh caused the iojury was a probable 
consequence of the abetment. And it is 
dear that it waa not. If I instigate A to 
strike B, it is by no means a probable con¬ 
sequence that A will strike somebody else 
who happens to be oloae by at the time. Po Ya 
can, therefore, be held liable only for what 
he and his confederate did to Lu Pe in 
pursuance of their oommon intention of 
causing grievous hurt to him. As a matter 
of fact Po Ya’s confederate did not cause 
grievous hurt to La Pe, but Po Ya himself 
xlid. 

I would set aside the oonviotion and sentence 
for murder and direct the acquittal of appel¬ 
lant on this charge. I would not interfere with 
the oonviotion under seotion 326, Indian 
Penal Code. The outrage on the village 
headman was a very serious offence and 
deserves severe punishment, but as Lu Pe 
was not dangerously wounded, I think that a 
sentence of rigorous imprisonment for three 
years would be sufficient and I would, there¬ 
fore, reduce the sentence of five years’ 
rigorous imprisonment to one of three years’ 
rigorous imprisonment. 

Maonq Kin, J. — I concur. 

Sentence reduced, 

• • , • 



IHATNA HIGH COURT. 

Criminal Revision No. 297 op 1919. 
December 3, 1919. 

Present’, —Mr, Justice Coutts and 
Mr. Justioe Adami. 

iAUDI KEOT— Accused—Petitioher 

versus 

EMPEROR— Opposite Party. 

Private defence, right of, alternative plea of, whether 
admissible—Penal Code Act XLVof I860), s. 97. 

It is open to an accused person to plead the light 
of private defence either specifically, or as an 
alternative defence, [p. 528, col. 1.] 

Criminal revision against the order of 

the Sessions Judge, Darbhanga, dated the 

25th June 1919, dismissing the appeal of 

the petitioner from the order, dated the 31st 

May 1919. of the Sub-Divisional Magie- 

tra j e ’ T 5 0nv 1 iafiDg the petitioner 

under 326, Indian Penal Code. 

FACTS appear from the following jndg* 
ment oflthe Sessions Judge of Darbhanga:-- 
Tbe whole of the appeal has been argued 

°? k/* 10 * p e ? tbat the aooD6 ed had the 
right of private defence. This plea is 

obviously entirely erroneous. The onus of 

proving that the right of private defence 

existed lies upon the person making that 

plea, that is to say, upon the aooused, and 

since the accused deny that they caused 

the iDjunes whioh are the subject of this 

case, it could hardly be said' that they 

have discharged the onus. I n other words 

it is now established Jaw that if the right of 

private defence is to be raised, it £ 

raised by the aooused specifically and not 

as an alternative defence. They cannot 

at the same time deny that they oaused 

be injuries and that they were entitled 

to cause them and when the accused 

themselves have denied causing the injuries 

° pei \ t0 , tfa eir Pleader to go 
behind that and plead, even if they d!d 

cause them, they had justification. This 

disposes of all the arguments raised before 

me , aD ? i*i aooord,n ? I y dismiss the appeal 
and uphold the oonviotion aod sentences ” 

ORDER OF REFERENCE 

Dab, J.—This application raises an interest. 

^f P ° ,nt wh,oh has Dot yet been decided by 
this Court, namely, whether the right of 

private defenoe must be raised by the aa.nJ 

Courts The " r '"“" -ft* 

Courts both ways. In my opinion this matter 



528 


INDIAN OASES, 


% 



ABDUL RAHIM BEG, In re. 

ought to be deoided by a Bench. I accordingly 
direct that this application be placed 
before a Division Bench on re opening of 
the Court. 

Mr. Lakshmi Kant Jha , for the Petitioner. 

Mr. Manohar Lai, Assistant Government 
Advocate, for the Opposite Party. 

JUDGMENT.—This appeal has been 
dismissed by the learned Sessions Judge 
of Darbhanga on the ground that it is 
now established law that if the right of 
private defence is to be raised, it must 
be raised by the aooused specifically and 
not as an alternative defence. He says: 
“They cannot at the same time deny that 
they oaused the injuries and that they 
were entitled to oause them and when 
the aooused themselves have denied cans 
ing the injuries, it is not open to their 
Pleader to go behind that and plead, even 
if they did oause them, they had justi¬ 
fication.” 

The view of the law taken by 
the learned Sessions Judge is clearly 
wrong. The latest decisions on the point 
are Emperor v. Upendra Nath Das (1), 
Afiruddi Ohakdar v. Emperor (2) and Yusuf 
Husain v. Emperor (ii). 

The decision of the Sessions Judge is 
set aBide and the appeal is remanded to 
him for re-hearing. 


Appeal remanded. 


(1) 30 Ind. Cas. 113; 19 C. W. N. 65?; 21 C. L. J. 
377; 16 Cr. L. J. 561. 

(2) 62 Ind. Cas. 485; 29 0. L. J. 571; 23 C. W. N. 
933; 20 Cr. L. J. 661. 

(3) 44 Ind. Cas. 675; 40 A. 284; 16 A. L. J. 169; 19 
Cr* L. J. 371* 


MADRAS HIGH COURT. 
Criminal Miscellaneous Petition No. 418 

of 1919. 

Ootober 2, 1919. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Burn. 

In re ABDUL RAHIM BEG— Accused— 

Petitioner. \ 

Criminal Procedure Code (Act V of 1898), «. 68- 
Summons not sealed, whether legal. 

A summons not sealed as required by section 63 
of the Criminal Procedure Code is illegal. 


Petition praying that in the circumstances 
stated therein the High Court will b* pleased 
to revise the order of the Court of the 
Additional District Magistrate, Kistna, in 
L. Die. No. 10161 19 23, dated the 21at July 

of 1919, preferred against the order of the 
Court of the Sub-Divisional Magistrate, 
Bezwada, in Proceedings R. 0. 0. No. 409 M. 
1919, dated the 11th August 1919. 

Mr. M , 0. Tirumalachariar t for the Petft 
tioner. 


Mr. E. L. Ethiraj , for the Publio Prosecutor, 
for the Crown. 

m 

ORDER.—The summons was illegal as not 
sealed as required by section 68 of the 
Criminal Procedure Code [see Mahajan Sheikh 
v. Emperor (1) deoided with reference to 
the analogous provisions in seotion 75 of the 
Code of Criminal Procedure in respect to 

warrants]. » 

We set aside the orders of the Courts 
below granting sanction to prosecute 
the petitioner for disobeying the said 
void ftnmmons. 


Orders set aside. 


(1) 28 Ind. Cas. 672; 42 0. 70S; 19 0. W. N. 22* 16 
Cr L* J. 386. 
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8H1 ° RIM MAHTOH V. THAKUR MAHTO. 

PATNA HIGH COURT 

Appeal prom Appellate Decree No. 722 

or 1919. 

August 13, 1920. 

Ju8fcice JwftIa Prasad. 
SHEO RAM MAHTON « D others 

Plaintiffs — Appellants 

versus 

THAKUB MAHTO i* D others- 
Dependant,—R*sp indent* 

Transfer of Property Act (IV of >8*2;, s 55 ( 1 )—- 

a rt VUrcha t ser ~ l endor not disclosing defect 

m Utle-Compensation-Refund of purchase-money. 
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nf ^rr aI ^ efe ^ Within tte waning of clause ( 1 ) 

of section 65 of the Transfer of Property Act in. 
discIo 8 q P d ef f Ct fh f If kle aDd When 8ach a defect »• 

w,VK d fco .. thobu yer audit is such that he could 
not with ordinary care discover it, the vendor will 

would ri ltj ° f fraud and fche vende e 

would ho entitled to damages in the shape of refund 

of the purchase-money, [p. 630, col. 1.] 

Appeal from a deoiaion of the Snbordinate 
Judge, Shahabad, dated the 7th May 1919 
modifying the deoiaion of the Mnnsif! 
Saseram, dated the 27th Fabrnary 1918 
• Mr. Seo Saran Lai, for the Appellanta. 

Mr. Kulwant 8ahay, for the minor 
Defendants-Respondenta Noa. 5 and 6. 

JUDGMENT.—This appeal ariaes oat of 
a suit brought by the plaintiffs to recover 
the consideration money of a sale-deed 
dated the 28th Ootober 1913, executed by 
defendants Noe. 1 to 4 and 7 in favour 
of the plaintiffa and in the alternative for 
recovery of poaaeaaion of the property 
conveyed. 

By the aale-deed in queation, the defendants 
Noa. 1 to 4 and 7 sold to the plaintiffa 1. 
anna 4 pies rahan righ* (an naafractaary 
mortgage) in Monza Ram agar Da maria. 
The plaintiffa got possession of the property 
but were subsequently dispossessed in Jaith 
1321 F. S. by the defendants. 

* The rahan stood in the name of Laksh. 
man, who had three brothers. Partap, 
Jlopan and Mohar. The defendants Nos. 1 
/to 4 are tbe descendants of Partap; defend- 
Ants Nos. 5 to 6 are tbe descendants of Mohar; 
.defendants Nos. 8 to i0 are the descendants 
.of Lakahman and defendants Nos. ll to 13 
«*e the descendants of Rupan. The rahan 
WO® in sespeet of 4 annas of the milkiyat 
right in the aforesaid Mouza belonging to 
flira Lai, Jawahir Lai and Moti Lai. 
We aw not in tbie case concerned with 

84 


the defendants Noe, 8 to 13. The defend. 

No 9 . 5and 6 " the m0th9r ° f de(endanta 

The Courts below have held that defendants 
«os. 1 to 4 were separate from defendants Nos. 
Sand 6 m every respeot and that in the 
•anna 4 pies 0 f the rahan interest sold 
to the plaintiffs the defendants Nos. 1 to 4 
had a moiefy and the rest belonged to 
defendants Nos 5 and 6. In the sale-deed it is 
not stated in what capacity the defendant 
, ; 7 exe °nted the document, but in the 
Plaint, paragraph 3, it is stated that she 
purported to join in the sale as guardian 
of the minor defendants Nos. 5 and 6 
This is correct, f or she has nndoubtedly 
no interest of her own. The evidence of 
the defendants also indicates the same 
thmg that the mother became a party to 
the documents as she was gnardian of the 
defendants Nos. 5 and 6. 

The plaintiffs’ case is that they purchased 
the interest of defendants Nos. 1 to 4 and 
5 and 6 represented by their mother as guar- 

untested the case of 
the plaintiffs that the defendants Nos. 5 and 6 

were joint with defendants Nos. 1 to 4 or 

that the mother had any right to coniey 

Z ™ ^ ’ 

Upon the pleadings issne No, 3 

of th« b ; f rV he , M ° D8if -‘ ,Had the mother 
of the defendants Nos 5 and 6 any autho- 

T fl the 8a ^ e deed or any 

(other) deed of transfer ?” This issue was 

answered in the negative against the 

plaintiffs and it was held that the deed 

was executed without any authority or anv 

neoes,, t y eo a, to bind tbe minor defend^ 

invalid eo far as their interest in "The 
property was eoneerned. Henoe tbe plaintiff. 

oTThe eh n °‘ '''A ‘° r810TOr pS—to 

, th ® 8h , Br , e80f ‘he defendants Nos. 5 and 6 

and the defendant No, 7 had no interest 

“'7°, ‘w® Pr ° D6rty ‘° o^nvey. 

lhe defendant* Nos. I to 4 did nnf i 

of 8 their h 8 ° f • th8 h plai °“' ff8 t0 ‘he possession 
ol their 8 Pies share in the property. The 

ecu for reaovery of possession ol the 8 
p.ee roAon mterest of defendants Noe. 1 to 
4, and with respeat to the other shares the 
Munaif refused the prayer for possession 
but awarded refund of the consideration 
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money to the extent' of the interest of de¬ 
fendants Nos. 5 and 6, namely, Rn 300. 
The deoree passed by the Monsif was 
against all the defendants Nos. 1 to 4 and 7 
jointly as being the executants of the 
bond and as having ‘ jointly contracted to 
sell the entire rahan property without any 
specification of their shares in it”. 

The defendants Nos. 1 to 4 appealed and 
the Subordinate Judge set aside the deoree 
against them so far as it directed the 
refund of Rs, 300 to the plaintiffs. 
AgainBt this deoree of the Subordinate 
Judge the plaintiffs have appealed to this 
Court. The defendant No. 7, the mother 
of defendants Nos. 5 and 6, has not appealed 
and the decree against her has become 
absolute. 

Mr. fehiva Saran Lai, on behalf of the 
appellants, has contended that the defend¬ 
ants Nop. 1 to 4 were liable for the 
money inasmuch as upon the sale-deed in 
question they must be deemed to have 
contracted to convey good title in the 
property in question to the plaintiffs and 
as it subsequently transpired that the 
executants of the bond had no title to 
the moiety of the property sold, namely, 8 
pies of the rahan interest whioh was within 
their knowledge and whioh they were bound 
to disolose to the plaintiffs, they are liable 
to refund the consideration money to the 
plaintiffs. Reliance has been plaoed upon 
section 55, olauses (1) (a), (2) and the 
last olause, There is no dispute as to 
the principle underlying the aforesaid 
provisions in the Transfer of ProperJy Act; 
it is now settled by authorities that ‘mate¬ 
rial defect’ in olause (1) of section 55 
inoludes defect of title and when suoh a 
defect is not disclosed to the buyer and 
whioh he could not with ordinary care 
disoover, the vendor will be deemed to he 
guilty of fraud and the vendee would be 
entitled to damages in the shape of refund 
of the purchase-money. Various authorities 
have been oited on this point, but as stated 
above I accept the proposition and there 
is, therefore, no necessity of entering into 
any discussion of those oases. Suffice it to 
say, that all of them have been discussed 
elaborately in the case of Raji Essa 
Sulleman v. Dayabhai Parmanandas (l). 

(1) 20 B. 622j Chitfcy’a S. 0. 0. K. 460, 10 Ind. Deo- 
(n. H.) 913. 
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Rsferenoe in that oase has been made to a 
decision of the Madras Bish Court in the 
case of Gijapathi v. Alagia (2), which 
seems to me to illustrate the dootrine 
precisely and lucidly. The principle appears 
to be that the vedor is bonnd to compensate 
for a fraudulent concealment of a defect 
in the title or of any incumbrance. This 
principle is an exception to the dootrine 
of caveat emptor whioh oharges the vendee 
with the knowledge of the soundness of 
the title of the property purchased by him 
and demands from him an intelligent 
enquiry and investigation into the defeot 
of the title of the vendor and prevents him 
from pleading that he was not aware of 
any defeot in the title of his vendor. 
Consequently, a vendor or liis agent sup¬ 
pressing an inoumbranoe or a defeot in the 
title is guilty of fraud and the purchased 
may either bring an aoti:n for refund of 
the purchase-money or ether equitable 
relief. 

The question in this case, therefore, is 
whether the defendants Nos. 1 to 4 con¬ 
cealed from the plaintiffs the defeot' in 
title to the property in question. The 
document clearly states that the defend¬ 
ants Nos. 1 to 4 and 7 sold their lahna . 
4 pies share in the property. The vendees 
must, therefore, have known that all these 
persons had some interest in the property 
and the reason of having defendant No. 7 
to join in the execution of the dooumenjl 
was obviously to include in the sale the 
shares of her minor sons, defendants No. 5 and 
6. There is not a word in the document 
indicating that the vendors or the minors, 
d( fendants Nos. 5 and 3, were joint in mess 
and property and formed members of a 
joint Mitakshara family, nor is there any 
indication that the defendants Nos. 1 tb 
4 purported to aot in the execution of the 
dooument as guardian of defendants Nos. 5 
and 6. It is not the oase of anybody that 
the defendant No. 7 had any interest in 
the property of her own. She was made ail 
executant simply beoause she was tbs 
guardian of the defendants Nos, 5 and^ 6« 
This has been dearly stated in the plaint. 
Therefore, the plaintiffs knew that they 
were purchasing the interest of defendant 
Nos. 1 to 4 and of 5 and 6 represented by 

. 

(2) 9 M. 89i 9 lad. Jur, 419/ 8 lad. Deo. (». a.) 469* 
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their mother defendant No. 7 and that all 
these defendants had interest in the pro¬ 
perty. Their shares have not been speci¬ 
fied in the sale-deed. It has, however, 
been found by the Conrts below that defend¬ 
ants Nos, 1 to 4 and 5 and 6 had equal shares 
in the property. Therefore, there being no 
speoifioation under seotion 47 of the Trans¬ 
fer of Property Act, the sale as among 
the transferors will take effect as to their 
respective equal shares in the property: in 
other words, defendants Nos. 1 to 4 would 
be deemed to have sold half of the pro¬ 
perty 8 pies and the defendant No. 7 on 
behalf of defendants Nos. 5 and 6 the other 
half. Although there is no specification of 
the shares, the plaintiffs purchased 8 pies 
of defendants Nos, 1 to 4 and 8 pies of defend¬ 
ants Nos. 5 and 6 from defendant No. 7. 

There is no dispute that there is no 
defect in the title of the defendants Nos. 1 
to 4 as to their 8 pies in the property. 
They never oonveyed more than that and 
they are not liable for the refund of the 
consideration-money. The consideration- 
money was Rs. 600, Here also there is 
no speoifioation as to what proportion of it 
wac for the interest of the defendants Nos. 1 
to 4 and what for the interest of defendant 
Nos, 7 or of 5 and 6. Section 46 again will 
make them entitled to equal shares in the 
consideration money, that is, the defendants 
Nos. 1 to 4 will be deemed to have sold their 
property for Rs. 300 and the defendant 
No. 7 the other half for the remaining 

Rs. 300. 

The sale as regards the 8 pies share of 
defendants Nos, 6 and 6 oonveyed by defend¬ 
ant No. 7 has failed and consequently the 
consideration of Rs. 300 with respeot to 
that share has to be refunded. The defendants 
Nos. 5 and 6 never joined in the document, 
nor was the sale as held by the Oourt 
below, for their benefit. Therefore, defend¬ 
ant No. 7, who executed the sale-deed, 
is only liable for that amount. 

There is no promise by the defendants 
in the sale-deed itself, as held by the 
Oourt below, to repay the consideration 
money in case of dispossession. The defend¬ 
ants Nos. 1 to 4 cannot, therefore, be 
made liable under any special covenant in 
the deed and as shown above they are 
Hot liable under any legal or equitable 


principle. The defendant No. 7 only is 
liable. 

The result is that the view taken by 
the Oourt below is oorreot and the defend¬ 
ants Nos. 1 to 4 are not liable for the 
claim of the plaintiffs for the refund of 
Rs. 300. The appeal is accordingly dismissed 
with costs to defendants Nos. 1 to 4. 

Appeal dismissed^ 


CALCUTTA HIGH COURT. 
Appeals prom Orders Nos. 396 and 407 

to 412 op 1917. 

December 8, 1919. 

Present: —Justioe Sir N. R. Chatterjea, Kt., 
and Mr. Justioe Panton. 

KALI CHARAN SAHA —Petitioner- 

Appellant 

versus 

HARI MOHAN BASAK and others- 
Opposite Partt—Respondents. 

Insolvency-One application for several debtors to 
be adjudicated insolvents, whether permissible—Pro. 
cedure . 

Where it is sought to obtain an order adjudicating 
several debtors insolvents, there must be a separate 
application in respect of each debtor, even though 
the several debtors are members of a Hindu joint 
family, [p, 534, col. 2.] 

Appeals against the orders of the District 
Judge, Dacca, dated the 22nd August and 
the 13th September 1917, respectively. 

FACTS appear from the judgment. 

Babus Upendra Lai Bov and Kunja Lai Das, 
for the Appellant.—This appeal arises out of a 
suit instituted by the petitioner for adjudging 
seven persons who were members of a Hindu 
joint family insolvents, by a single petition. 
The learned Judge held that seven applica¬ 
tions should be made as seven persona were 
sought to be adjudged insolvents. The first 
application was made on 4th January 1917, 
under the order of the learned Judge six' 
more applications were made on 8th Sod- 
tember 1917. 

The learned Judge was wrong in holding 
that no joint application could be made. 
Refers to seotion 33 sub-clause (4) of the 
Provincial Insolvency Act. It is a partner* 
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ship business. What the petitioner asked 
for was to declare these persons as insolvent. 
Refers to eeation 243. These provisions are 
taken from the Bankruptcy Act. In that Act 
it has been held that a joint application will 
lie. Reads Halsbury’s Laws of England, 

> olume II, page 12, paragraph 17. A jont 
application may be made but the adjudication 
must be made not against the firm but 
against each member of the firm. Reads 
William’s Bankruptcy Praotioe at page »87. 

‘Court. —What is th6 Indian Law? 
Reads section 8 of the Provincial Insolvency 
Act.] 

There the petitions are by different persons 
but against the joint debtors. A joint appli¬ 
cation oan be made against the members of a 
family. 

[Court,— Have you consulted the Pre¬ 
sidency Towns Insolvency Aot?] 

No, my Lord. 

Relies on section 33 of the Provincial 
Insolvency Aot. Refers to Beotion 6, olause 6 
of the Aot. Section 33 lays down provision 
for the payments of the debts of a firm which 
has been declared insolvent. If the Legisla¬ 
ture had intended to exolude from the purview 
of this Act all firms then separate provisions 
would have been made. Refers to seotion 40 
of the English Aot at page lt2. The provi¬ 
sions of seotion 33 are taken from the English 
Aot. . The application made on the 8th 
September 1917 was in continuation of l he 
application made on the 4th January 1917, 

Dr. Sarat Ohandra Basalt and Babu 
Jitendra Eurr,ar Sen Gupta, for the Respond¬ 
ents :—After the order of the learned District 
Judge my learned friend is not competent 
to raise this objection. Refers to seotion 11 
sub section (d) of the Presidency Towds 
Insolvency Aot. There is no corresponding 
seotion in the Provincial Insolvency Aot. 
Refers to the English Law as stated in 
section 115 of the English Bankruptcy Aot. 
The English Law nor the Presidency Towns 
Insolvency Aot will help to deoide the 
present point. There is a case reported in 
Sarada Prasad TJkil v. Ram Sulth Chandra(l). 
In this oaee it is not a case against the firm 
but against certain persons. In the 
Provincial Insolvency Aot there is no pro¬ 
vision for proceedings against the firms, 
But in the English Law as well as in the 

(1) 2 0. L. J. 318. 


Presidency Towns Insolvency Aot there are 
provisions for proceedings against a firm. 
The present application is not competent, 
The Provincial Insolvency Aot is a special Act 
and the present oaBe must be governed by 
that Aot. Seotion 33, olause 4, does not deal 
with a proceeding against the firm. Upon 
that the appellants filed seven petitions eaoh 
praying for seven persons to be declared 
insolvents. No question lof partnership was 
raised before the 8th September. The pro¬ 
ceedings were against them as members of 
a Hindu joint family. Refers to seotion 107 
of the Presidency Towds Insolvency Act. 
There is a similar provision in the English 
Law. But there is no suoh provision in the 
Piovinoial Insolvency Aot. See seotion 23 
of the English Act. Seotion 6 of the Pro¬ 
vincial Insolvency Aot will not be of much 
assistance to my learned friend. My learned 
friend argues that the order of the 2 'nd August 
is not final In that he is not correct. The 
learned Judge held that the applications were 
incompetent. It is not an application for 
an amendment. The learned Judge was 
quite right in this view of the law. 

s : i 

Babu Upendra Lai Roy in reply:—The 
question whether one application would 
be sufficient or seven separate applications 
should have been made was decided by the 
order of 22nd August 1917. The learned 
Judge directed that seven separate applioa- 
tions should be made. On the =»tb Septem¬ 
ber seven applications were made against 
all the debtors, He said it was incompetent. 
Then the question of limitation would not 
arise. My learned friend has relied upon the 
Full Benoh oaBe reported in Ealimuddin 
Molloh v. Sahibuddin Wollah (2). . The 
question there was whether seotion 14 of 
the Limitation Aot was applicable or not 
and besides that there was the question of 
registration. But nothing is said about the 
Insolvency Aot. The Madras case is in point 
and it is a Full Benoh case. There is another 
case reported in Dropadi v. Hira Lai (3). 
This case takes a contrary view. Refers to 
Kopparthi Lingayya v. Araieti Ohinnara -. 
yana (4). The Full-Bench case in Kaltmud • 

* ' » 

(2) 64 Ind. Cas. 705: 24 0. W. N. 4; 30 0. L- J.‘. 
455. 

(3) 16 Ind. Cas. 149; 84 A. 496: 10 A. L. J. «. 

(4) 44 Ind. Cas. 806; 41 M. 169 at p. 17»# 33 M. b. 
J. 5C6; 7 L. W. 443 (F. B.). 
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din Mollah v. Sahibuddin Mollah (2) is not 
in point. 

The Provinoial Insolvenoy Aot does pro¬ 
hibit the presentation of one applioation 
against joint members. It does not pro 
hibit application against a firm. The appli¬ 
cation made against the joint members ought 
to be held valid. My learned friend has 
relied upon the ease in Sarada Prasad Ukil v. 
Ram Sukh Ohandra (1). The Civil Prooe- 
dure Code is not applicable. The present 
oa9e should be governed by the Insolvenoy 
Aot. Section 33, olause 4, applies to the 
present case. Refers to it. There is no 
restriction in the Aot. Refers also to seotion 8 
of the Provinoial Insolvenoy Aot. This seotion 
read with section 33, clause 4, allows an 
application against joint debtors. My learn¬ 
ed friend on the opposite side is not sorreot 
in saying that according to the Provinoial 
Insolvenoy Aot, the Legislature does not 
contemplate an applioation against a 6rm. 
An applioation against.a firm is not against 
the 6rra bat against the individual members 
of the firm. The English Aot is very clear 
on the point. Reads William’s Bankruptoy 
Aot at page 5i0 rale 264. The debts were 
contracted for oarrying on the business of 
the firm. Refers to Halsbury’s Laws of 
England, Volume II, page 12, paragraph 17. 
If your Lordships hold that this is not an 
applioation against a firm then it is an 
applioation made against certain persons of 
the joint family. 

JUDGMENT.—These appeals arise out of 
proceedings under the Provincial Insolvenoy 
Aot (III of 1907). 

The appellants before us applied to 
the Court below for adjudging seven person®, 
who were members of Hinda joint family, 
insolvents by one single petition The 
learned District Judge on the 22nd Auj-ust 
1917 held that seven applications must be 
made as seven different persons were sought 
to be deolared insolvents. In pursuance of 
that order, on the 8th September 1917, six 
more applioation 9 ) were made, each praying 
to have seven persons deolared insovlent. 
The learned Distriot Judge thereupon 
pointed out that this was bai and that there 
ipact be a separate peticio-i regarding eaah 
person. On the 12th September 1917, six 
other petitions were filed Oi the next day, 
13th September, these six p?titions and a 
petition fpr nmeplment of the original 
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application were heard. The learned District 
Judge was of opinion that a declaration of 
insolvenoy could not be asked for in one 
petition for or against more than one person, 
and that the objection to a joint application 
by joint debtors which was pointed out in / 
the case of Sarada Prasad Ukil v. Rami' 
Sukh Ohinlra (\) applied to an application 1, 
made against several joint debtors, and 
pointed out that the creditors of each in. 
dividual must have notice, and the claim of 
each creditor against each debtor must be 
investigated. The learned Judge accordingly 
held that a single applioation against seven 
debtors oonld not be maintained and he al. 
lowed the original applioation to be amended 
by striking out six names from it, but as 
regards the six new applications, he held 
that they could have effect from the date 
on which they were filed and not from the 
date of the original application, the result 
being that as agaiast the six debtors the 
petitions were filed too late to give the 
petitioner the b9nefit of section 37 of the 
Act. 

The petitioner has appealed to this Court 
and the first ground taken is that an applioa¬ 
tion can be maintained against several 
debtors jointly. 

We think that the reasons given in the 
oa-e of Sarada Prasad Ukil v. Ram Sukh 
Chandra (1) 'though that case wa® decided 
under Chapter XX of the Civil Procedure 
Code) apply to an applioation made against 
several debtors who are jointly liable. 

The next contention is that an applica¬ 
tion can be made againet several partners 
as a firm, and that, therefore, the original 
application was valid. 

There is, no doubt, provision in the 
English Bankruptoy Act that any two or 
more persons being partners or any person 
carrying on business nnder a partnership 
name may take proceedings or be proceed¬ 
ed against nnder this Aot in the name of 
the 6rm (section 119 of the English Bank¬ 
ruptcy Aot). There is a similar provision 
in the Presidency Towns Insolvency Aot (see 
section 9). There is, however, no such 
provision in the Provinoial Insolvenoy Aot. 
But it is unnecessary to consider the 
Question in the present case, because even 
if partners oan b9 proceeded against in the 
name of the firm under the Proviniat 
insolvency Act, the respondents were not 
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proceeded against as partners or as a 
firm. In the application for insolvency, 
these respondents were described as having 
inherited a sweetmeat shop from their father 
and as holding it as a joint family property, 
and it was prayed that the said debtors 
might be adjudged insolvents. In the 
subsequent petition filed on the 8th Sep¬ 
tember 1917, it was stated that “as the 
debtors are seven brothers and as they 
contracted the debts and oaused insolvency 
proceedings to be taken while living as 
members of a Hindu joint family, so all 
of them are jointly and severally liable to 
the creditors for their dues”. It appears, 
therefore, that throughout the proceedings 
these respondents were treated not as partners 
or as members of a firm but as members of a 
Hindu joint family. In these circumstances, 
we think that one joint application against 
them all oonld not be maintained. 

It is contended that it is a question 
merely of amendment. But so far as the 
original application could be amended by 
striking out the names of six other persons 
and retaining the name of one, it has been 
allowed by the learned District Judge. The 
six other applications were not applications 
for amendment of the original application but 
six different applications against eaoh of 
those persons and we are unable to hold 
in these circumstances that the District 
Judge was wrong in taking the view that 
these six applications could not be treated 
as having been filed on the 4th January, 
the date of the original application, 

The appeals are accordingly dismissed 
with costs—two gold mohurs in all to be 
paid to respondent Hari Mohan Basak. Jn 
Miscellaneous Appeal No. 396, we assess 
the hearing fee at one gold mohur and in 
the other six oases (Miscellaneous Appeals 
Nos, 407 to 412) we allow one gold mohur 
as costs to be equally divided. 

Appeals dismissed. 


OASES. 

PATNA HIGH COURT. 

Appeal from Appellate Dbcheb No. 855 

op 1918. 

August 19, 1920. 

Present: —Mr. Justioe Coutts 
and Mr. Justioe Sultan Ahmed. 

Sheikh MOHAMMAD JAMIL and others 
—Plaintifps—Appellants 
versus 

KHUB LAL RAUT— Plaintiff and 

Musammat KANIZ FATMA —Dependants 

—Respondents. 

Muhammadan Law — Pre-emption —Mokarran inter• 
est, sale of—House sold apart from site — Pre-emption 
whether can he claimed. 

Under the Muhammadan Law no right of pre. 
emption arises id respect of the sale of a mofcarrari 
interest, (p. 636, col. 1.] 

Where a house is sold apart from its site for 
oooupation, the owner of an adjoining house is 
entitled to pre.empt the sale om the ground of 
vicinage, [p. 630, col. 1.] 

Appeal from a decision of the Officiating 
District Judge, Saran, dated the 21st March 
1918, reversing a decision of the Munsif 
4th Court, Chapra, dated the 31st Jnly 
1917. 

Mr. Khurshed Husnain, for the Appellants. 

Messrs , { N. N. Sinha and A. B. Vpadhya , for 
the Respondent. 

JUDGMENT. 

Soltin Ahmed, J.—This appeal arises out 
of a suit instituted by the plaintiffs for a 
declaration that they had a right of pre¬ 
emption in respect of a residential bouse and 
certain mokarrarx land sold to defendant 
No. 1 by the defendants Nos. 2 and 3 under 
a sale-deed dated the 30th August 1916. 
The plaintiffs based their claim in respect 
of these properties on the gronnd that they 
have an ancestral house near the homestead 
and also land contiguous to the moharrari 
land. Defendant No. 1 who is the purchaser 
contested the suit firstly, on the ground that 
the suit was not maintainable and secoudly, 
that the plaintiff No. 1 did not perform the 
ceremonies of pre-emption, and thirdly, that 
the plaintiffs had no right of pre-emption. 
The trial Court held that the necessary 
ceremonies were performed and that the 
plaintiffs were entitled to a decree in accord¬ 
ance with Order XX, rule 14, Code of Civil 
Procedure. An appeal having been preferred k 
by the defendant No. 1, the purchaser, the 
Officiating District Judge held that the suit^ 
waa not maintainable inaamueh as the right 
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of pre emption did not extend to mokarrari 
land and to tbe house whioh stood on it 
and that the right arose only where the 
property sought to be pre-empted was sold, 
and accordingly deoreed the appeal and 
dismissed the plaintiffs' suit. The plaintiffs 
have, therefore, filed this appeal against the 
deoision of the learned Distriot Judge. 

The first ground that has been urged by 
the learned Vakil for the appellants is that 
so far as the land was concerned what was 
sold was in faot the proprietary interest and 
Dot the wiofcarrar* interest. He founds this 
submission on the ground that the rent 
reserved in tbe title-deed of tbe defendants 
Nos. 2 and 3 was only Re. 1 whioh was 
equivalent to the Government demand. This 
argument is, however, unaooeptable. To 
begin with, this argument is not available 
to the learned Vakil in the faae of the alear 
statement in paragraph 2 of the plaint that 
the interest sold wasmofcarrari interest in the 
land. Apart from that, the sale-deed itself 
olearly shows that what was sold by the 
defendants Nos. 2 and 3 was the mokarrari 
interest in tbe property and nothing else. 
This contention ip, therefore, overruled. 

The learned Vakil for the appellants has 
next urged that even if what was vended was 
the mokarrari lease, the right of pre-emption 
extends to such leases under the Muhammadan 
Law. That this objection is untenable has 
been held in the oases of Moorooly Rimy. Huree 
Ram (1), Babu Ram O dam 8ingh v. Nursing 
Sahoy (2) and Dewanutulli v. Kazern Molla 
(3). The learned Vakil, however, contends 
that they were oases of pre emption claimed 
by oo partners and so those oases do not 
apply to the olaim of pre emption by neigh¬ 
bours. He further urges that there is 
nothing in the Muhammadan Law to justify 
those decisions. This leads me to consider 
some of the basic principles underlying the 
right of pre emption under the Muhammadan 
Law. Hedaya defines pre emption “as the 
becoming proprietor of lands sold for the 
price at whioh the purchaser has bought 
them although he be not coosanting thereunto. 
The term *Shoffa’ is derived from the root 
which signifies conjunction and the lands 
Sold are here conjoined to the land of Shufee 


or person claiming the right of pre emption.’ 
Mr. Justice Mahmood in the well-known case 
of Oobind Dayal v. Inayatullah (4) defines 
Shuffa as a right whioh the owner of certain 
immoveable property possesses as such for the 
quiet enjoyment of that immoveable property 
to obtain in substitution for the buyer pro¬ 
prietary possession of C9rtain other immove¬ 
able property not his own on suoh terms as 
those on whioh suoh latter immoveable pro¬ 
perty is sold to another person.” On these 
authorities it is perfectly clear that unless 
the proprietary possession is transferred the 
right of pre-emption does not accrue. The 
right of Shuffa on the ground of vicinage is 
based on tbe saying of the Prophet: “The 
neighbour of a house has a superior right to 
that house ; and the neighbour of lands has 
a superior right to those lands. A neighbour 
has a right superior to that of a stranger in 
the land adjacent to his own.” The superi¬ 
ority of a neighbour's right is based upon the 
ground of convenience and its objeot, as 
laid down in Hedaya, page 558, is to 
prevent vexation arising from a stranger 
who may be a disagreeable neighbour. 
That beiug so, unless the vendor has finally 
parted with the proprietary possession of 
tbe land there is no irremediable danger 
of vexation arising from a disagreeable 
neighbour. 

Further, the main pedestal on whioh tbe 
right of pre emption stands is reciprocity, 
t. e, if properties X and Y are so related 
that if the owner of X oan pre-empt on 
the sale of Y, the owner of Y oan also 
pre empt on the sale of X and this re¬ 
ciprocity is the factor which distinguishes 
the right of pre emption from easements, 
mortgages, leases and other jura in re aliena. 

We have now to see if suoh reciprocity 
exists between the plaintiffs and the defend¬ 
ants Nos. 2 and 3 so far as the mokarrari 
lands are concerned. It is well-established on 
the text as well as on the case-law that 
the pre emptor must have the milkiyat or 
ownership in the property on account of 
which he claims the right of pre-emption. 
See Baillie, page 473; Safcina Bibi v Amiran 
(5). If he has not the ownership in the 
property on acoount of whioh he claims the 

(4) 7 A. 775 at p. 799; A. W. N. (1835) 228; 4 lad. 
Deo. (n. a.) 6H. 

(6) 10 A. 472; A. W. N. (1883) 177* 13 lad. Jar. 
114j 6 lad. Dec. (n. a.) 817. 


(1) 8 W. B. 108. 

(2) 25 W. B.43. 

<8) 15 0,184; 7 lad. Deo. (n. s.) 707. 
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right of pre emption, he oannot suoceed. 

I have already stated that if the plaintiffs 
could olaim the right of pre-eruption on 
the sale of their land by defendants Nos. 2 and 
3 the latter oould also on the ground of 
reoiprooity olaim the right of pre emption 
if the plaintiffs bad sold their property. 
The milkiyat or ownership of the property 
being sino qua non for the exeroise of the 
right of pre emption, it is obvious that 
defendants Nos. 2 aod 3 holding only the 
mokairari interest oould not pre empt if the 
plaintiffs had sold their property. So the 
very principle of mutuality upon whioh 
the whole doctrine of pre emption is based 
is wanting in this case, and fo under no 
oiroumstanoes oould the plaintiffs olaim the 
right of pre emption when only the mokar - 
ran interest was transferred. The olaim eo 
far as the transfer of the mokarrari lands 
iD suit is oonoerned, therefore, must fail. 

The learned Vakil then ountenda that be 
is, at any rate, entitled to pre empt the 
house. It is found in this oase that the 
plaintiffs have a dwelling bouse contiguous 
to the bouse transferred and it has also 
been found that the house as it stood with 
the right of occupation, whioh the vendor 
had enjoyed, was transferred. 

The law as laid down in Baillie, page 
473, is that if a house is sold apart from 
the land on whioh it stands with a view 
to being pulled down no right of pre 
emption oan be olaimed with respeot to it. 

If it is for oooupatioD, then pre emption 
san be olaimed on the ground of vicinage 
by the owner of the adjoining house. It 
has never been suggested in this oase that 
the house was sold to be pulled down or 
that in effeot it was a sale only of the 
materials. The plaintiffs, therefore, are olearly 
entitled to a decree so far as the house is 
concerned. The view that I have taken is 
fully supported by the decision in the oase 
of Zahur v. tiurAli(6). The result is that 
the appeal so far as the mokarrari lands 
are oonoerned must fail but the plaintiffs 
are entitled to a deoree for pre-emption eo 
far as the house is oonoerned and the 
appeal is accordingly allowed to that extent. 
There will be no order as to oosts. 

Coutts, J.—I agree. 

Appeal alloyed. 

(0) 2 A. 99; 1 Ind.Deo. (n. ■.) §12. 
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MADRAS HIGH COURT. 

Appeal aqaInst Appellate O.dir No. 98 

of 1919. ' 

January 15,1920, 

Present ;—Mr. Justice Oldfield and 
Mr. Justioe Seshagiri Aiyar. 
RANGACH ARIAR— Defendant— 
Respondent—Appellant 

versus 

P. R. SUBRAMANIA CHETTY— 
Decree- Holder—Petitioner— 
Respondent. 

Limitation Act (IX of 1908;, Sch J, Art. 182 (%)— 
Step-in aid oj execution Transmission of decree, 
application for Oral application made subsequently, 
whether step-in-aid—Starling point of limitation .' 

The starting point under Article 182 (5) • of 
Schedule 1 to the Limitation Act is not the taking 
of a step-in-aid of execution but the application to 
take such a step, [p 637 , col. 2 ] 

Where an order for the transmission of a decree 
to another Court for execution is made, but the 
decree-holder is allowed to postpone filing tl/e 
necessary papers, the mere faot that when on a 
subsequent date, in filing the papers, he again 
applies orally for the transmission, does not' Con- 
etitute a step-in-aid of execution so as to give a 
fresh starting point for limitation. LP- 648, oof. I.] ' 

L/iyil Miscellaneous seooud appeal against 
the order of the Court of the Addiiqnal 
Temporary Subordinate Judge, Cuddalore, 
in Appeal Suit No. 8o of I9>9, (Appeal Suit 
No. 82 of 1918 on tbe 61e of the District 
Court of South Aroot, and Appeal Sait 
No. 185 of 918 on the file of the Court 
of tbe Temporary Subordinate Jadge, 
Cuddalore), preferred against tbe revised 
order of the Court of the Principal District 
Munsif, Villupuram, in Miscellaneous Peti¬ 
tion No. 514 of 19l6, in Original Sait 
No. 225 of 1907.) 

FACTS appear from the judgment. 

Mr T. Eangachariar t (with him Messrs. K, 
S. Krishnasawami Aiyangar and A . Sn’ratipa- 
ehariar) t for the Appellant:—The lower Appel 
late Court erred in bolding that time was 
saved under Artiole 182 (5) of tbe Limita¬ 
tion Act. Here, there was an application 
made on whioh tbe order fo* transmission 
was made There was no necessity for % 
subsequent oral application. The mere fact 
that the deoree holder filed some copies 
required by Order XXI, rule 5, Civil Pro¬ 
cedure Code, does not alter the nature of 
the original order. The subseqnept applica¬ 
tion is in the natnre of a reminder, or at 
RDy rate a request to Court to expedite the 
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transmisbn of the decree. The expres¬ 
sion 'step in-aid of execution’ sgnifies 
some necessary step. It is not every step 
taken that will be a step in-aid of execu¬ 
tion. 

The facts in Vinaraghavulu Naidu v. 
Srtnivasulu Naidu{\) were different. There the 
filing of the balta memorandum was necessary 
for the issue of the sale proclamation. Here 
the further oral application was superfluous 
because the only effective application was 
already presented to Court. See Masilamani 
Mudaliar v. Sethu'ioami Aiyar (2). 

Mr. Somuya for the Respondent’s Vakil: — 
The oral application was made after some 
formalities required by law were complied 
with. It is a ‘step in aid of execution.’ 
In Civil Miscellaneous Second Appeal No. 110 
of 191» it was held that the application to 
take a step must be deemed to have been 
finally presented when all the necessary 
papers were filed. An application to Court, 
therefore, stating that all formalities had 
been complied with and that the transmis¬ 
sion oould well be finally ordered is an 
application to take a step in aid of execu¬ 
tion. 

JUDGMENT. 

Oldfield, J.—The facts are that the 
respondent, decree-holder, filed an applica¬ 
tion for transfer of his decree and obtained 
an order for its transmission. He had not 
filed the copies required by Order XXI, 
rule t» and when he filed them on a sub 
sequent date, be also again applied orally 
for the transmission of the decree. The 
question is whether this oral application was 
one to take a step-in aid of execution and time 
can be calculated from it. 

Tbe lower Appellate Court held that it 
could. But, in my opinion, it misapprehended 
the circumstances and tbe authorities relied 
on. The material fact is that tbe transmis¬ 
sion of tbe decree had been ordered and 
that order was not the less the only order, 
which was neaessary, because tbe decree 
holder had for his own convenience been 
allowed to postpone filing the neaessary 
papers. We have not been shown that any 
further application by him was neoessary; 
in fact for all that appears, on bis filing tbe 

(1) 28 M. 899. , _ 

(2) 41 Ind- Ofts. 701; 41 M. 261; (1917) M. W. N. 
&Q2j $3 #. L. J. 219 } 22 M. L. T. 116. 


papers that decree would have been trans¬ 
mitted. In these circumstances, the facts 
differ from those in Vinaraghavulu Naidu v. 
Srinivasalu Naidu (l) where the proclama¬ 
tions would not have been issued, if the 
batta memorandum then in question had 
not been filed and resemble rather those in 
Masilamani Mulaliar v. Sethusioami Aiyar (2) 
where a mere repetition of a prior appli¬ 
cation” was in question, the only difference 
between the last mentioned and the present 
case being that in the latter the Court 
had passed its order. It is material that 
the starting point under Article 182, 
Sjhedule 1 to the Limitation Act is not 
the taking of a step-in-aid of execution 
but tbe application to take snob a step and 
there was in the present case no such ap* 
plioation as the decree-holder can rely on. 
Tbe lower Appellate Court’s decision must, 
in these circumstances, be set aside, the 
appeal being allowed and the order of the 
Diatriot Munaif being restored with costs 
throughout. 

Skshaoiki Aiyar, J.— I agree with my 
learned brother; but, however, as a decision 
to which I was a party has been quoted 
in support of tbe respondent’s contention, 
I wish to add a few words. The faots are 
dear. An application to transmit a decree 
for execution whioh is now recognised as a 
step in aid of execution was made; before 
tbe record was completed an order was 
passed on it directing the transmission. 
This was on the 27th March 1911. 
On tbe 6th of July 1911, a paper whioh 
ought to have been filed before the order 
was passed was presented by the Vakil 
and he made an oral application to 
transmit the decree. I regard this merely 
as a request to expedite the transmission 
of tbe decree whioh was already ordered; 
Mr. Somaya contended that this was an 
application to take a step in-aid. The ap¬ 
plication for that purpose was operated upon 
and an order had been passed, subject to 
the records being completed. The request 
by the Vakil was not a process which was 
necessary to effeotuate the application. The 
mere filing of tbe paper by itself, cannot be 
a step; because, what the Limitation Act 
wants is an application to take a step. There¬ 
fore, as the remedy was superfluous and as 
the filing of tbe paper by itself was of no 
avail, this case comes within the principle 
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enunciated in Maailamani Mudalxar v. Sethu- 
swami Axyar (2). 

Among the authorities quoted, stress was 
laid on two oases:—In Oivil Miscellaneous 
Seoond Appeal No 110 o! 1918, it is clear 
that Mr. Justice Odgers and myself were not 
dealing with a superfluous request as in this 
ease. In our opinion, the applioation to take 
a step-in-aid became complete only on 
obtaining the recognition of the transferee, 
and on supplying the necessary materials on 
which the Court can pass orders. The order 
had to await the completion of the reoord 
and we held that the application to take 
a step must be deemed to have been Anally 
presented only when all the papers were 
filed. It is clear that all this was done 
before the order was passed. I am obliged 
to add these words by way of comment to 
that decision lest it should be misunderstood. 
The other decision relied on was Vijiaragha* 
vulu Naidu v. Srinivasulu Daidu (l). There 
is one sentence in it which certainly sup¬ 
ports the learned Vakil for the respondent. 
Here, again, as pointed out in Maailamani 
Mudalxar v. Sethuswamx Aiyar (2), the learned 
Judges seem to lay stress on the fact that 
the oral applioation was necessary. I do 
Dot wish to say anything more about that 
decision. It mu«t ba conceded that the 
language employed in some decisions has 
not erred on the side of perspioaoity. It 
is time to insist opon compliance with the 
language of the Code therefore. Two things 
are essential. There must be an applioation 
and that application must ask the Court to 
take a step-in-aid of execution. As the 
learned Vakil for the appellant argued, the 
bare fact that a party took some s^eps will 
not be enough. There must be an applVion 
to which the steps taken can be referred. If 
that application is already before tha 
Court and has been the subject of a deci¬ 
sion or direction, any step taken subsequently 
will not have the foroe of an application 
to take a step; also, if the application is in 
the nature of a reminder, that will be of no 
avail, beoause the Court should not stand in 
need,legally, of reminders to do its obvious 
duty. For these reasoop, I am of opinion that 
ths application was barred by limitation 
and I agree with the order proposed by my 
learned brother. 

M. 0. P. 

. Appeal allowed. 
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PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 702 op 

1919. 

August 17, 1920. 

Present : —Mr. Justice Jwala Prasad. 

Mahanth RAM ASiS PURT— Plaintiff 

—Appellant 

tersue 

MUNSHI LAL and ofhers—Defendants — 

—Respondents. 

Remand, order of, invalid—Judgment after remand, 
legality of—Remand order, whether can be questioned 
in appeal from judgment after remand—Civil Pro • 
cedure Code (Ac< V of lflO), s. 151, 0. XLI, rr. 23, 25. 

Where an order of remand is made by a single 
Judge of the High Court by virtue of his inherent 
power it is not appealable under the Letters Patent 
and oan, therefore, be questioned in the appeal from 
the judgment after remand. If the order of remand 
is held to be invalid the subsequent judgment after 
remand will also be held to be invalid. 

Appeal from a decision of the District 
Judge, Patna, dated the 28th June 1918, 
reversing a decision of the Munsif, dated the 
5th December 1916. 

Messrs. Eulwant Sahay, Oangadhar Dcu f 
and D. N 8arcar t for the Appellant. 

Mr. A. B. MuWerji , for the Respondents. 

JUDGMENT.—This is an appeal against 
fcbe decision of the Distriot Judge, Patna, 
dated tbe 28th June 1919, reversing that 
of the Munsif, dated 5th December 1916, 
and dismissing the suit of the plaintiff. The 
suit was for recovery of possession of 11 
cottahs of land with mesne profits. The 
plaintiffs are proprietors of 8 annas of 
Manza Birwachak. Defendants Nos. 5 and 6 
are tbe proprietors of the remaining 8 
annas. These defendants have not appeared 
in the case. The land in suit is recorded in 
the last survey as plot No. 9S3 in khata 
No. 1118, in the name of Tilak Koeri, defend¬ 
ant No. 3. The plaintiff’s case ie that 
he .obtained a rent decree on 18th February 
1915, C1322 F. S.) Exhibit VII against Tilak 
in respect of hie kasht land including the 
11 cottahs in dispute, and in execution thereof 
advertised the land for sale, whereupon 
Tilak abandoned the holding and defendants 
Nos. 1 and 2 wrongfully took possession of 
the same. Hence the action by tbe plaintiff 
for recovery of possession. 

Defendants Nos. 1 and 2 claim the land on the 
basis of an auotion-parchase per Exhibit O’ 

aale certificate dated July 1913 in an exew 
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tion, commenced by them in 1913, of a mort¬ 
gage deoree, Exhibit Q, dated the 22nd May 
1906, against Gobind Mahto defendant No. 4. 
They allege that the land in suit 11 cottahs 
was part and parael of 6 bighas 2 khata 4 
dhurs of the anoestral kasht of Gobind Mahto 
(t ids Exhibits H and I dated 1883 and 1884 
respectively) whioh they pnrohase in execu- 
tion of their mortgage deoree and obtained 
delivery of possession through Conrt on July 
27th 1913, per Dakhal Dehani Exhibit “C” 
and that defendant No. 4 Tilak Mahto had 
no oonoern with the snit land and that in 
faot.defendant No. 3 did Dot abandon the 
land and was still residing in the village. They 
also impugned the deoree obtained by the 
plaintiffs against Tilak Mahto and the pro- 
seeding in exeontion, whereby the land in snit 
was advertised for sale, as being oollasive. 
They deposited the deoretal amonnt and 
averted the sale. They farther say that the 
plaintiffs obtained a rent-deoree,Exhibit VI, on 
Febrnary 13tb, 1914, in respeot of the kasht of 
Govind Mahton and in exeootion advertised the 
kasht for sale, per Exhibit V. These defendants 
objected to the sale and applied for permis¬ 
sion to deposit the deoretal amoant and 
ultimately the dispute was settled by means 
of a compromise petition, Exhibit B dated 
19th May 1914, whereby the plaintiffs 
aooepted the deoretal aracunt, released the 
property from sale and recognised the defend¬ 
ants as tenants in plaoe of Gobind Mahto 
in respeot of 6 bighas, 2 cottahs, 4 dhurs, whioh 
included the disputed land and henoe the 
plaintiffs are estopped from questioning the 
title of the defendants Nos. 1 and 2. 

Upon the pleadings of the parties in the 
Trial Court, the following issues were 
raised :— 

1. Did the plaintiffs and defendants Nos. 
5 and 6 reoognise defendants Nos. 1 and 2 
as tenants of the land in suit, if so are the 
plaintiffs estopped from questioning the title 
of defendants Nos. 1 and 2? 

2. Was the land in sait the raigati kasht 

of defendant No. 4 P 

3. Is the plaintiff entitled to possession ? 
Issues Nos. 4 and 5 need not be mentioned. 

The Munsif by his judgment, dated 5th 
Deoember 1916, deoided all the issues against 
the defendants and in favour of plaintiffs. 
On appeal the District Judge of Patna con¬ 
firmed the decision of the Munsif by this 

judgment on 20th July 1917. He held that 


the land in suit, plot No. 983, was not 
part of Gobind’s holding and was not includ¬ 
ed in the purohase of defendants Nos. 1 and 
2 in execution of their mortgage deoree 
against Gobind, and that it was the kasht of 
defendant No. 3 and was so recorded in the 
Survey Record of Rights and the village 
papers of the plaintiff. He further held that 
the defendants were not recognised by the 
landlords as tenants of the land per Exhibit 
“ B ” as is contended for by them inasmuch 
as that document recognised the defendants 
as tenants of 6 bighas 2 cottahs 4 dhurs , whioh 
was advertised for sale and whioh did not 
oontain the land in suit. Oa appeal to this 
Court by the defendants, the ca^e was 
remanded to the lower Appellate Court for 
fresh decision. 

The appeal after remand was heard by Mr, 
Chatterji successor of Mr. Ross who had in 
the first inRtanoe heard the appeal, and, 
agreeing with the Munsif, had decreed the 
plaintiff’s suit. Mr. Chatterji has dismissed 
the plaintiff’s snit. The plaintiffs have, 
therefore, appealed to this Court. 

The first contention raised by Mr. Kulwant 
Sahay, appearing on behalf of the plaintiffs, 
is that the remand by this Court was illegal 
and invalid inasmuch as there was the defect 
in law or in procedure in the previous deci¬ 
sion of the District Judge in favour of the 
plaintiffs dated 20th July 1917, and hence 
the present decision of the District Judge 
under appeal, dated 20th June 1919, is 
illegal and inoperative. He further says 
that be is entitled to raise this plea now 
while appealing from the final deoree of the 
District Judge after remand, inasmuch as 
the order of remand passed by Mr. Justice Das 
not beiDg under Order XLI, rule 23 of the 
Code of Civil Procedure was not appealable 
under the Letters Patent. In support of this 
contention reliance has been placed upon 
the decision of a Special Bench of this 
Court in Bara Estote Limited v. Anup 
Chandra (1). That oase would seem to 
apply to the facts of the present case. The 
remand in the present oase was oertainly net 
under Order XL T , rules 23 and 25. The 
former rule does not apply because the 
case was not disposed by the lower Court on 
a preliminary point. Rule 25 does not apply 

(1) 41 Ind. Cac. 337j 2 P. L. W. 7l| (1917) Pat. 
842j 2 P. L. J. 008, 
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because no finding upon any particular 
ieeue was called for from the lower Court 
but the whole oaee was remanded with 
direotion to try and dispose of the case. 
The remand was nnder the inherent power 
of tbe Court. 

It was said that there was no Gudins? of the 
Court as to whether the defendant No. 3, Tilak 
Mahto, had abandoned the land in suit or 
not and the Court below was consequently 
directed to some to a conclusion on the 
point. The Munsif dealing with Issue No. 3 
had clearly held that tbe land was abandoned 
by Tilak. It does not apppar from the 
judgment of the District Judge dated 20th 
July 1917 that the point was raised before 
him. Be that as it may, the last judgment 
of the Distriot Judge after remand, dated 
28th of June 1919, has come to a definite 
finding upon the point by holding that the 
defendant had abandoned the land in 
question sometime before the institution of 
the suit. This finding is supported by good 
evidence on the record, and, as stated by 
the learned Judge, was not rebutted by the 
defendant. So far as this issue is concerned, 
it is immaterial for the plaintiffs-appellants 
whether the order of remand was valid or 
not. 

Tbe question raised by Mr. Kulwant 
Sabay really applies to tbe first two 
issues in the case as to whether the land 
in suit was included in the bolding of 
Qobind, defendant No. 4, and as to whether 
defendants Nos. 1 and 2 were reooginsed by 
tbe landlords as tenants thereof. 

The concurrent findings of the Courts 
below before remind were in favour of tbe 
appellant. The reason for the remand was 
stated to be that. the lower Appellate 
Court did not appear ‘'to have taken into 
consideration the proceeding of tbe rent 
suit in 1883 and 18:4” and aooordingly 
tbe direotion was to consider the case with 
reference to those documents which showed 
that Gobind was in possession of 6 bighas 
2 cattohs 4 dhurs. This was apparently a mis¬ 
apprehension for the documents in question 
were duly considered by the Court below 
before remand as is obvious from the follow¬ 
ing passage of tbe judgment of that Court: 

' Reliance was placed upon rent decrees 
of tbe years 1883 and 1884 which show 
that in these years his holding was.fi&iptas 
2 catta9 4 dhur$\ and ic was contended that 


this plot of 11 cottahi was genuinely mojrt- 
gaged in 1895 ” It is immaterial whether 
the Court did or did not accept the aforesaid 
documents to be oorreot or as good evidence 
for the faots stated therein. It is sufficient 
that tbe documents were duly considered. 
Another reason for the remand is said to 
be that the Record of Rights was not on 
the reoord. It was the oase of both the 
parties iu their respective pleadings that 
the land in suit was recorded in the name 
of Tilak and so was also the finding of 
the Court below. The parties were not at 
is^ue as to the entry in the Record of 
Rights and irs absence from the record 
was, therefore, immaterial. The order of 
remand in the case ocmes well within tbe 
purview of the deois ; oo of the Sp9oial 
Bench of this Court referred to 
above and was invalid, and consequent* 
\y the deoision of the learned District 
Judge after remand is also invalid, and 
cannot displace the former judgm9nt of 
that Court in favour of the plaintiff. In 
this view we have only to consider 

whether the judgment of Mr, Ross, dated 
the 20th July 1917, can be upheld or 
not. That judgment to my mind, concurrent¬ 
ly with that of the Munsif, has recorded 
a finding of faot whioh is not open 
to challenge in eeoond appeal. Mr. Ross 
distinctly held that the land in dispute 
was not part of Gobind’s holding which 
the defendants had purchased in execution 
of their mortgage-decree, and that they, 
were not recognised by the plaintiffs as 
tenants of the same. Mr. Ross’s judgment 
was not legally set aside by Mr. Justice 
Das and must, therefore, stand as a good 
and valid jodgment and must ba restored. 

If, however, the remand order of this 
Court validly vacated the judgment of Mr, 
Ross, we have to oonsider whether the 
jodgment of Mr. Chatterji dated the 28th 
Jane is sustainable on merits. He ex¬ 
amined in detail the documents of title 
produced by the defendants and oame 
practically to tbe same conclusion •> that 
the Munsif aid Mr, Ross had previously 
come to, namely, that they do not neces¬ 
sarily show that the land in dispute was 
neoassarily part of G)bind’s holding, or 
that the plaintiff* in racognising them as 
purchasers of Gobind’s holding had necessari¬ 
ly recognised them a* tenants of 1^9. 
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same. He held that Gobind’s holding, no 
doubt, consisted of 6 bighas 2 cottahs 4 dhura 
as is evident from the decrees of 1833 
1881*, bat that “this alone, however, doss 
not show the sait land was part of that 
holding”. After recording the above finding 
the learned District Jndge concluded his 
jadgment in the following words: — 

'Some more definite evidenos is necessary 
for this purpose and this evidence comes 
in the shape of evidence of possession 
which is to the effect that in 1885 
Govind mortgaged the entire holding in- 
binding the snit land; that a decree was 
made on the mortgage in 1206, sale 
took place in execution of that decree in 
1913 and appellants got delivery of pos¬ 
session in Jaly 1913, and since then 
'remained in possession unopposed by any 
tme. This evidenoe to my mind is enffiiient 
to show that the suit land was inaladed 
in Gobind’s holding and the appellants 
have been recognised as tenants in respect 
to the same. I accordingly decide this 
point in favour of the appellants.” 

The fin ling of possession contained in the 
above passage is based entirely upon the mort¬ 
gage-bond of 1895 exeouted by Gobiod in 
favour of the defendant. Bat this bond has 
not been produced which as Mr. Ross says is 
the foundation of the plaintiffs title. It wae 
not an usufructuary mortgage and cannot 
be any evidenoe of possession in favour of 
the defendant who for the first time got 
delivery of possession in July 1913. Even 
if the disputed land was inoluied in the 
defendants’ delivery of possession in 1911 
that would Dot give them a statutory olaim 
to resist the suit of the plaintiff filed io 
1916 to recover possession of the property. 
Assuming that the land in suit was id- 
eluded in the mortgage of the defendants, 
that would not give them any title unless 
the title of their mortgagor Gjbicd r as 
proved independently of the mortgage. 
Apart from the mortgage, the other do¬ 
cuments relied upon were distinctly held 
by the Court below to have failed to 
establish that the land in suit was part 
of Gobind’a holding. The learned Judge 
has not referred to aDy evidenoe upon 
whioh he based bis oonolaaioDS in the 
passage quoted above. As to the recognition 
by petition Exhibit "B” be bad definitely 
held tbit "as the suit land was not inolqded 


in the sale proclamation (Exhibit 5) issued 
at tbe instance of the plaintiffs it oannot 
be said the plaintiffs recognised the appel¬ 
lants (defendants) as tenants in respeotof 
this plot though it was inoluded in their 
purchase unless they show that the suit 
land was part ofG)bind’s holding.” Yet, 
in oonolaeion, he refers to the defendants’ 
mortgage and their purchase as “sufficient 
evidenoe” to show that suit land was 
inoluded in Gobind’s holding. The findings 
of the Coort below upon issues Nos. 1 and 2 
are not based upon legal evidenoe and the 
conclusions drawn by him from the mort¬ 
gage and purchase of defendants Nos. 1 
and 2 for holding that the disputed land 
was included in Gobind’s holding and that 
the defendants were recognised as tenants 
in respeot of the same are illegal. The 
learned Judge has simply begged the whole 
question whioh he had to decide. The 
deoision in the concluding portion of the 
jadgment of the learned Judge is, therefore, 
illegal. If I construe his jadgment aright, the 
earlier finding of his is against the defend¬ 
ants that they failed to establish that the 
suit land was part and paroel of Gobind’s 
holding and this I aooept to be the finding 
of the Court below. The previous judgment 
of Mr. Roes is based upon legal evidenoe 
arrived at by full appreciation of all the 
evidenoe produced in theoase. He affirmed 
the decision of the Munsif, who again has 
supported his finding upon competent boundary 
witnesses on behalf of the plaintiff and 
the finally published R3oord of Rights, the 
defendants having examined no competent 
and reliable witness. The learned District 
Judge has not referred to that evidence, 
nor to tbe finding of the Muoeif. The 
Munsif’s finding npon tbe possession of 
Tilak and of there being no possession of 
Gobind as a part of hie holding remained 
in taot. Therefore, as between tbe judg- 
ments of tbe Muneif and of Mr. Chatterji 
after remand the latter must be vacated 
in favour of the former. I have already 
held that the order of remand was invalid 
and so the judgment of the lower Appellate 
Court under appeal. I have also shown 
that even if the judgment under appeal 
is not affeoted by tbe invalidity of the 
remand order it is unsustainable on merits. 
Therefore, tbe result is that the judgment 
of the Munsif dated 5th December 191Q 
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under appeal as upheld by Mr. Rosa is re¬ 
stored and the suit is decreed with costs 
throughout. 

The learned Vakil for the respondents, 
however, urged that the plaintiff being 
part proprietor oannot get a decree for 
khas possession of the land in suit, without 
the ao-sharers having been joined as plaintiffs. 
Referenae was made to the oase of Botssin 
Mahomed v. Fakir Mahomed (2), but that 
oase far from helping the defendants goes 
directly against them. It is now settled 
that a co-proprietor under suoh oiroumstanoes 
is entitled to get possession jointly with 
the other oo sharer?, and the prayer in 
relief (1) of the plaint seeks only joint 
possession with eo-sharers defendants Nos. 
6 and 6 and the deoree of the Munsif 
also was in thoie terms. That decree was 
maintained by this Court. The contention 
of the learned Vakil was apparently due 
to an oversight of the ruling olaimed. 

The appeal is decreed with costs. 

Appeal decreed. 

(2) 4 Ind. Cas. 740; 10 C. L. J. 018, 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 145 of 1917. 

January 30, 1920. 

Present’. —Mr. Justioe Tudball and 
Mr. Justioe RaGque. 

AZMAT ALI- Plaintiff- 
Appellant 
versus 

QDRBAN AHMAD— Defendant— 

Respondent. 

Malicious prosecution—Complaint dismissed for non¬ 
payment of expenses, whether “prosecution”—Damages, 
6uit for, maintainability of. 

A. preferred a complaint against B. of certain 
offences. B. was summoned into Court and appeared 
to answer the charge. The oomplaint, however, 
was dismissed because of the complainant’s failure 
to pay the expenses of the witnesses. B. thereupon 
sued A for damages for malicious prosecution, and 
it was objeoted that the suit was not maintainable 
because there had been n® “prosecution" of B: 

Held, that the facts dearly constituted a “proseoa. 
tion” and that the suit was maintainable. 


Letters Patent'Appeal against the judgment 
of Justice Sir George Knox, dated the 18th 
of May 1917. 

Dr. S. M. Sulaiman, for the Appellant. 

Mr. Mukhtar Ahmad, for the Respondent, 

JUDGMENT.—This appeal arises out of 
a suit for damages for malioions and false 
prosecution. The facts as found by the 
Court below may be briefly stated as follows:— 
The defendant-respondent Qurban Ahmad 
preferred a aomplaiut of offences under 
sections £01 and 506 of the Indian Peual 
Code, and .seotion 107, Criminal Procedure 
Code, against the plaintiff appellant. The 
oomplaint was filed in the Court of the 
Joint Magistrate who transferred it to the 
Court of a Bench of Honorary Magistrates 
for trial of the offeDoe under section 504, 
Indiau Penal Code. A date was fixed and 
summons was issued to the present appel¬ 
lant who wai one of several accused. On 
the date fixed Qurban Ahmad and his wit* 
nesses appeared bat the latter apparemly 
were unwilling to give evidence on his behalf 
and he wanted a farther adjournment. The 
Court ordered him to pay the expenses of the 
witnesses who had appeared within an hour. 
He failed to do so, and so the complaint was 
dismissed. There Qarban Ahmad allowed the 
criminal matter to rest. The plaintiff appel¬ 
lant then brought the present suit for damages. 
The lower Appellate Court found on the 
evidence that the complaint preferred by 
Qurban Ahmad was false and malicious. 
It assessed the damages at Rs. 149 and it 
gave the plaintiff a deoree for that amount* 
The defendant appealed to this Court and 
the oase coming before a learned Judge, the 
appeal was allowed. The Court placed 
reliance upon the case of Nalliappa Ooundan 
v. Kailappa Ooundan (1) and held that there 
had been no prosecution; that the lower 
Appellate Court’s finding upon the evidence 
was a very halting conclusion and that its 
finding was not sufficiently distinct and 
certain. It allowed the appeal and dismissed 
the suit. Before us it is pleaded with consider¬ 
able foroe that there dearly had been a 
proeeontion of the plaintiff; that this Court 
is bound by the finding of the lower Ap¬ 
pellate Court on the actual fasts that that 
proseoution was false and malicious. We 
think that the facts of this ease clearly 


(1) 24 M. 69. 
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oonstitute a proseoutioD, (or the accused 
person was aolually summoned into Oonrt 
and appeared to answer the aharge. We 
do not think the oase quoted is at all appli- 
oable to the oiroumetanaes of the present 
oase and it oertainly is not in aooord with 
the oase of Bithun Per tad v. Phulman 
Singh (2) or the oase of Ahmedbhai 
V. Framji Edulji (3), It was no 
fault of the present appellant that the 
Benoh of Honorary Magistrates dismissed 
the oomplaint without hearing the evidenoe. 
The defendant, Qarban Ahmad, had done 
all that it was possible for him to do to 
proseoute the present plaintiff and the latter 
was aotually dragged into Court. "We have 
examined the judgment of the lower Ap¬ 
pellate Court and though it has need the 
expression ' I am inolined to think that 
the oriminal oomplaint was not true,” an 
examination of the judgment as a whole 
shows that the lower Appellate Court was, on 
the evidenoe, oonvinoed that the proseontion 
was false and malioious. It points to oertain 
strong oiroumstanoes and it distinctly says, 
“Under suoh oiroumstanoes it oan be safely 
inferred that the oomplaint was false,” and 
ended by saying “ J, therefore, deoide the 
seoond issue against the defendant-respond¬ 
ent.” We think that there was a dear 
finding by the Court below that the prosecution 
was false and malioious. That finding is 
binding upon us as there is no oertifioate 
to the effeot that there is no evidenoe to 
support it. We are also bound by the 
finding as to the extent of damages. We 
think that the appeal in this Court should 
have been dismissed. We, therefore, allow 
this appeal. We set aside the deoree of this 
Court and we restore the deoree of the lower 
Appellate Court. The appellant will have 
bis costs in all Courts. 

Appeal allotted. 

* (2) 27 Ind. Cas. 449} 19 C. W. N. 9?6 S 20 C. L. J. 
618. 

(3) 28 B. 226} 6 Bom. L. R. 940. 
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CALCUTTA HIGH COURT. 

LaIters Patent Appeal No. 188 of 1919. 

April 29, 1920. 

Pietent :—Sir Asutosh Mookerjee, Kt„ 
Acting Chief Justioe, and Justioe Sir Ernest 

Fletoher, Kt. 

PEARY MOHUN CHOUDHURY— 
Plaintiff—Appellant 
versus 

RAS1K CHANDRA DHUBI and others— 
Defendints Nos. 2, 7 and 8 — Respondents. 

Bengal Land Revenue Sales Act (VII 0/1868^, s. 12, 
cl. (4), operation of, scope of—Tenure on which perma - 
nenl tanks have been built, protection of. 

In order that a tenure of land on which permanent 
tanks have been made may be protected under 
section 12, clause (4) of the Bengal Land 
Revenue Sales Act from being annulled by a pur¬ 
chaser at a 6ale held under that Act, it is not 
necessary to establish that the tanks were made 
either by the tenure-holders or by their predecessors- 
in-interest. [p. 544, cols. 14 2] 

Letters Patent Appeal against the deoree 
of Mr. Justioe Newbould, dated the 14th 
August 1919, in Appeal from Appellate 
Deoree No. 2239 of 1918 and reported as 
58 Ind. Cap. 287. 

FACTS appear from the judgment. 

Babu Sarat Ohandra Roy Ohoudhury (with 
him Babu Indu Bhusan Roy), for the Appel¬ 
lant.—The plaintiff is the appellant. The 
appeal arises out of a suit for ejeotment. The 
plaintiff is auotion-purohaser of a Noabad 
Taluk under Aot YII of 1868 B. 0. The 
plaintiff’s oase was that he was entitled 
to annul enoombranoes. The defence was 
that he was entitled to protection as being 
oooupanoy ryot and also for having made 
improvements. The first Court held that 
the plaintiff although having title to the 
lands in dispute was not entitled to ejeot the 
defendant, and aooordiDgly dismissed the 
suit. The lower Appellate Court deoreed the 
suit. On appeal to this Court, Mr. Justice 
Newbould affirmed the first Court’s decision 
and deoreed rent only but not ejeotment. 
My submission is that the learned Judge 
ODght not to have allowed a new ground, 
urged for the first time in this Court, 
that the defendant was entitled to protection 
under section 12 (4) of Aot VII 0 f 

1868 B. 0. or section 37 of Aot XI of 1859, 
The settlement was made with the pre¬ 
decessor of the defendant. The law does 
not eon template that the proprietor would 
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not be able to sell snob lands as described 
in clause (4). The protection is given on the 
principle of improvement. Refers to Ajgur 
Ali v. Asmut All (1). The question is 
whether the improvement was effected by 
the lessee or Dot. Here the tanks were in 
the possession of the Talukdar whose tank was 
sold. The Legislature did not intend to 
protect a man who has succeeded that 
person who has aotnally made the tanks, etc., 
on the land. If the landlord in possession 
lets out the tank that oannot be treated as an 
incumbrance Refers to Asmat Ali v. Hasmat 
Khan (2). 

Babu Chandra Sekhur Sen, for the Re* 
spondeDts was not called upon. 

JUDGMENT. 

Mookerjee, Aotg. C. J.—This is an appeal 
under clause 15 of the Letters Patent from 
the judgment of Mr. Justice Newbould in a 
suit for ejectment instituted by a pur* 
obaser at a sale held under Act VII of 
1668 (B. 0.). The Court of first instance 
refused to decree ejectment, but gave the 
plaintiff a declaration of bis title and of 
bis right to receive rent. On appeal the 
Subordinate Judge decreed the claim for 
ejectment. Mr. Justice Newbould has 
reversed that decision and restored the 
decree of the Court of first instance. We 
are of opinion that the decree made by 
Mr. Justioe Newbould is correct, though not 
for the reasons assigned by him. 

The nature of the title of a purchaser of a 
tenure sold under the provisions of Aot VII 
of 1868 (B. C.) is defined in section 12 whioh 
lays down that such a purchaser becomes 
entitled to avoid and annul all under¬ 
tenures and forthwith to eject all under¬ 
tenants with certain exceptions. One of 
these exceptions embodied in olause (4) is 
“ tenures of lands whereon dwelling-hour es, 
manufactories or other permanent buildings 
have been erected or whereon permanent 
gardens, plantations, tanks, oanals, plaoes 
of worship or burning or bury'ng grounds 
have been made.” In the present case, the 
purchaser Beeks to avoid and annul a 
tenure of land on which permanent tanks 
have been made. His contention is that 
before his title oan be restricted, it must 
be established that the tanks were made 

(1) 8 C. 110s 10 0. L. R. 87; 4 Ind. Dec. fir. s.) 70. 

. ^2) 2 0. W. N, 412. 


t 

either by the tenure-holders or by their pro* 
deoeasors-in-interest. We are not prepared 
to aooept this construction of the section. 
If the Legislature had intended to restrict 
the operation of the olause in the manner 
suggested, suitable words might have been 
inserted for the purpose. Reference haft 
been made to the decisions in Ajgur Ali 
Asmut Ali (l) and Asmat Ali v. Hasmat 
Khan (2), but neither of these cases has 
a direct bearing upon the question we fcfa 
called upon to decide. 

The resalt is that this appeal is dismissed 
with coats. ; 

Fletcher, J,— I agree 

Appeal dismissed. ■ 

1 

r 
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• 

9 

, ■ * 

PATNA HIGH COURT. 7 

Appeal from Appellate Dbobei No. 1323 

OF 1918. 

August 13, 1920. 

Present ;—Mr. Jastioe Coatts and . 1 

Mr. Jastioe Saltan Ahmed. 

I}EBI DEYAL PANDEY (substituted 1 
by His Wife Musammat LAHESIA RUAR) 

AND OTbEBB—APPELLANTS 
versus 

RAM SAKAL PATHAK and others 
—Respondents. 

Landlord and tenant—Occupancy holding, non-trani* 
ferable, transjer of—Receipt granted to transferee bf 

Tahsildar—Recognition by landlord—Burden of proof. 

. • 

A receipt granted by the Tahsildar of a landlord 
to the transferee of a non-transferable holding ik 
not binding on the landlord to the extent of recog¬ 
nizing the transferee as tenant unless it is proved 
that the Tahsildar had authority to reoognize the 
transferee, [p. 645, coL 2.] 

Appeal from a decision of the Subordinate 
Judge, Arrah, dated the 17th August 1918, 
reversing the decree of the Additional Muhsif* 
Bnxar, dated the 30th November 1917.. . 

Messrs, Pormenoar Dayal and Jadubans 
Sahay, for the Appellants. 

Mr. iStenandan Rai, tor the Respondent. 

JUDGMENT. 

Ooutt?, J. — This is a second appeal against 
the decision of the Subordinate Judge of 
Arrah, setting aside the decree of the Munsif 
in a suit for declaration of the plaintiffa* 
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titlo to, and for oon6rmation of possession of, 

a otghat odd land. The fasts of the ease are 
shortly as follows:— 

* ^ohar bad an oaoapanoy holding 

o f 9 bxghat odd laDd. In the year 1876 he 
sold 6 bighat odd to the father of Ramobiz, 

the defendant No. 14 in this suit. In 1879 
he sold the remaining 3 bighas odd to the 
aneestors of the plaintiffs. Subsequently, 
the plaintiffs’ oase is that Tulsi died and his 
son Harakh Lohar left the village. In ls99, 
the landlord, who is the defendant No. 1 in 
the present suit, sued Harakh Lohar, the son 
of Tulsi, and the purchaser of the 6 bighat odd 
land for rent. He obtained a decree and in 
execution thereof purohased the entire holding 
on the 16th of May 1900. In 1901 he obtained 
dakhal dahani and in 1910 he settled the 
entire 9 bighat odd land with the defendants 
Nos. 2 to 9. At the time of the settlement 
in 1912 the names of the defendants Nos. 2 
to 9 were reoorded. In 1*13, the present 
suit was brought by the plaintiffe on the 
allegation that they bad purohased the 3 
bighaa odd, for whioh they are suing, in the 
year lb79 and that they had been reaognised 
by the landlord. The suit was dismissed in 
the Court of first instance, but on appeal 
it has been deoreed by the learned Subor¬ 
dinate Judge. 

The main question in the appeal is whether 
the plaintiffs were recognised by the land¬ 
lord. The only evidence of recognition 
whioh they are able to produoe is a receipt 
of the year 1900 granted to them by the 
landlord’s Tehsildar, In the ease of 
Wyatt v. Sheo Oobind Sahu (1) it was 
held that the granting of a rent receipt by 
a Tahsildar did not amount to reaognition of 
a transfer. In the oase of Janki Sahu v. 
Thakur Bun Bahadur Singh (2) this decision 
was followed and it was held that reoeipts 
granted by a Gomasta did not amount to 
reoognition of a transfer. The reason for 
this decision was that a Gomasta is ordinarily 
an agent with an authority of a limited kind 
and a person dealing with such an agent is 
bound to assure himself that the limits of the 
agent's authority are not exoeeded. The 
learned Judges in that oase relied on the 
Privy Oounoil decision in the oase of 

(1) 80 Ind. Oas. 777* 1 P. L. J. 414; 3 P. L. W. 88. 

C2 ) W Ind. Oas. 898; 2 P. L. J. 231; l P. L. W. 058. 


Russo-Chinese Bank, v. Li Tau Sam (3), 
in whioh Lord Atkinson in delivering judg¬ 
ment stated the rule of the law in the folio v- 
ing terms: 

, ^ ^he agent be held out as having only 
a limited authority to do on behalf of his 
principal aots of a particular olass, then the 
principal is not bound by an act done outside 
that authority, even though it bean act of that 
particular olass, because, the authority being 
thus represented to be limited, the party 
prejudiced has notice, and should ascertain 
whether or not the act is authorised.” 

The oase of Juthan Lai v. Ram Dat Singh 
(4) as also the oases of Moharani Beni 
Perth ad Koeri v. Qoberdhan Koeri (5) and 
Sri yaharani Beni Pershad Koeri v, Bam. 
dahin Pandey (6) are to the same effect. 
The latter two oases are the oases of 
Tahsildara as in the present ease and, in 
my opinion, the view of the law whioh has 
been taken in all these oases is correct. It 
is true that in Srikithun Prasad Panjiar v. 
Musammal Jeohati Kuer (7) to whioh we have 
been referred, one of the learned Judges was 
of opinion that the onus was on the landlord 
to show that his agent had not got authority, 
but that opinion was expressed in regard to 
the particular faotsof that oase and moreover 
it was not neoeesary for the decision of the 
matter whioh was before the learned Judges. 
The correct view of the law has, as I have 

in my opinion, expressed 
in the oases to whioh I have referred. In . 
the present oase it baa not been shown that 
the Tahsildar had authority and the grant 
of the receipt by him cannot in any 
way amount to reoognition of the transfer. 

The next point Drged is that there has 
been abandonment. It does not appear, 
however, that this is go . 


— „ 


Lohar was dead at the time the decree was 

obtained by the landlord and that con¬ 
sequently it was void as against him. The 
lower Appellate Court has found that this is 
so but in coming to this conclusion the learned 
subordinate Judge has obviously made a 

m f3 t ) a u9ioi? e n^i ,a8ed hi8 deoiaion the 
^ n ^T m C ‘ *74 at p. 181: 79 L. J, P O ffO- 

101 L. T. 689; 20 T. L. fi. 203. ’ 

(4) 61 Ind. Cas. 996. 

(6; 6 O. W. N. 823. 

(61 10 C. W. N. 210. 

31^7145 Ind. Cas. 294; (1918) Pat, 2 0; 4 P. L. W. 
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plefidirgp and has said that as it was ppeoi- 
fioally alleged in the plaint that hJarakh 
Lobar was dead before the suit was brought 
by the landlord and as this allegation has not 
been traversed, it must be taken as oorreot. 
The allegation, however, was distinctly 
denied in the written statement of defendants 
Nos. 2 to 8 and as there is no evidence that 
Harakh was dead at the time of the suit, we 
must take it that he was alive. 

The result then is that the deoree appeal¬ 
ed against must be set aside. I would 
accordingly set it aside and deoree this appeal 
with costs. 

Soltan Ahmed, J.— I agree. 

Appeal decreed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 28 of 1919. 

November 20, 1919, 

Present: —Mr. Justice Lindsay, 

M1ZAJ1 LAL— Petitioner 

versus 

PARTAB KUAR— Opposite Party. 

Provincial Small Cause Courts Act (IX ©/ 1887,1, 
Sch. II, Art. *24— Suit to recover money under an 
award, whether cognizable by Small Cause Court, 

A suit to recover money payable under an award 
is cognizable by a Court of Small Causes. 

Civil revision from an order of the Alunsif, 
Mainpuri, dated the 18th Deoember 1918. 

The Hon’ble Mr. Narain Prasad Asthana, 
for the Applicant. 

JUDGMENT,—This is an application 
under section 25 of the Provincial Small 
Cause Courts Act (Act No. IX of 1887). The 
question for decision is whether or not the 
suit was cognisable by a Court of Small 
Causes. The lower Court held that it was so 
cognisable. It is contended here in revision 
that the suit was not entertainable. It seems 
that an award had been made out of Court 
between the parties under which a certain 
sum of money bad been declared payable 
to the plaintiff. The plaintiff brought this 
suit accordingly to recover the amount so 
named. Mr, Narain Prasad haa referred me to 
Article 24 of the Second Schedule to the Pro¬ 
vincial Small Cause Courts Act (Act No. IX 


RAM SARCP V. WAH1JUDDIN. 

• 

of 15E7). According to that Article a suit 
to contest an award is not triable by a 
Court of Small Causes. The answer to this 
argument is that the present suit was not 
a suit to contest an award. On the contrary 
it was a suit to enforce an award by asking 
for delivery of the money which was payable 
under the award. 

The learned Counsel has referred me to 
the decision in Madho Prasad v. Lalta Prasad 
(1). There the suit was of a nature similar 
to that of the present suit and the Court 
held that the suit was not cognisable by the 
Court of Small Causes. It is apparent, 
however, that this decision was delivered 
with reference to the language of the old 
Small Cause Courts Act (Act No. XI of 
1865). A reference to section 6 of this old 
Aot shows that oertaia suits were declared 
to be oongiaable by Courts of Small Causes 
and consequently by implication all other 
suits were excluded from Small Cause 
Court jurisdiction. It is dear that under 
the old Aot the present suit would not 
have been entertainable in a Court of Small 
Causes, but the scheme of the Act has been 
altered and 1 am unable to find any provision 
in the Seoond Schedule to the present Act 
(Aot No. IX of 1887) which would indicate 
that a suit for money due under an award is 
not a suit whioh is oognisable by a Court 
of Small Causes. In my opinion it was so 
cognisable and I think the decision of the 
Judge of the Court below was correct. 1 
dismiss the application. 1 make no order as 
to costs as the proceedings have been ex parte. 

Application dismissed. 

(1) A. W. N. (1881) 169. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Rent Appeal No, 32 of 1919. 
August I3 P 1919. 

Present :—Pandit Kanhaiya Lai, J, U. 
Pandit RAM SARUP—Plaintiff— 

Appellant 


versus 


WAHAJUDDIN and others—Defendants 

Respondents. 

Profits, suit for, against iambardar 
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deduction in respect of,, how to be made—Accounts, suit 
J or i by co-sharer — Decree , form of. 

Although a lambardar has tho right to pay tho 
revenue out of tho collections realised, he has no 
right to charge the whole revenue against the share 
of the profits of any particular co.sharer. 

In a suit for accounts, the co-sharer claiming 
accounts can be awarded what is due to him either 
from the lambardar, if he has collected in excess, or 
from the co-sharer, if any, who may hare done so. 

Appeal against the deoree of the First Addi¬ 
tional District Judge, Luoknow, dated the 
27th February 1919, modifying that of the 
Assistant Collector,First Clasp, Unao, dated 
the 30fch September 1918. 

Mr. Raj Bahadur holding brief of Mr, 
Rajeshwari Prasad , for the Appellant. 

Mr. Manohar Lai Tewari , for Respondent 
No. 1. 
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chargeable against them. The revenue pay¬ 
able by the plaintiff amounts to Rs. 37 per 
year. DedootiDg the revenue payable by the 
plaintiff the amount of profits, to which the 
plaintiff is entitled, would be Ps. 100-11.2, 
out of wbioh Rs. 28-1-8 should be charged 
against the defendants Nos. 2, 3 and 4 and 
thereat against the defendant-appellant. 

The appeal aDd the oross-objeotions are, 
therefore, allowed in so far that the plaintiff 
will be entitled to a deoree for Re. 28-1 8 
with proportionate oosts here and below 
against the defendants Nos. 2, 3 and 4 and 
for Rs. 72-9-6 against the defendant appellant 
with proportionate costs here and hitherto. 
The defendant appellant will bear his own 
ooBts throughout. 

Decree modified . 


JUDGMENT.—This was a suit by a 
recorded oo-sharer for his share of the profits 
of a Mahal for Rabi 1321 to Kharif 1323 
Fasli. The Court of first instance dismissed 
the suit. The lower Appellate Court decreed 
it for Re. 28-1-8. 

Two questions are involved in this appeal. 
The first question is whether the plaintiff 
can be charged with revenue due by the 
proprietors of certain plots. The Lambardar 
has a right to pay the revenue out of the 
collections made but has no right to charge 
the whole revenue against the share of the 
profits of any particular oo sharer. Each 
oo-sharer is entitled to his share of the pro¬ 
fits after deducting his share of the liability 
for revenue. 

The next question for consideration is 
whether the Lambardar oan be made res¬ 
ponsible for the excess collections made by 
the heirs of Nadir uz-Zaman. The lower 
Appellate Court held that he was responsible, 
but the responsibility is clearly not his. [ n 
a suit for accounts, the oo-sharer claiming 
aooounts oan be awarded what is due to him 
either from the Lambardar, if he has collect¬ 
ed in excess, or from the oo Bharer, if any, 
who may have done so. The share of the 
plaintiff in the profits realizsd amounted to 
Rs. 174-11 2. The defendants Nos. 2, 

3 and 4 realized Rs. 28-1-8 in exaeafl 
of what they were entitled to and omitted 
to pay their share of the revenue. The 
Lambardar can make them liable for 
Baoh portion of the re venae as may be 


ALLAHABAD HIGH COURT. 

Civil Revision No. 79 of 1919. 

Maroh 9, 1920. 

Present :—Justioe Sir P. C. Banerji, Kt. 
MUTSADDI LAL — Petitioner—Appellant 

versus 

The BOMBAY, BARODA and CENTRAL 
INDIA RAILWAY COMPANY and The) 

JROHILKHAND KUMAUN RAILWAY_ 

Defendants—Respondents. 

Limitation Act (IX of 1908J, s. 19, Sch. I, Art. 31— 
Suit by consignor for damages for non-delivery—Limi¬ 
tation applicable—Acknowledgment, what amounts to 
—Acknowledgment after expiry of limitation, effect of. 

Tho period of limitation applicable to a suit by a 
consignor of goods against a Kailway Administration 
for damages for non-delivery is contained in Article 
31 of Schedule I to the Limitation Act. fp 548 
col. 2.' *' ’ 

A letter informing a consignor that the goods 

consigned by him are lying at a particular place 

and that his instructions are awaited as to their 

disposal is not an acknowledgment within tho 

meaning of section 19 of tho Limitation Act. fp. 648. 
col. 2.J ^ 1 

An acknowledgment of liability made after expiry 
of tho period of limitation cannot save the opera- 
tiou of the Statute of Limitation, [p. 649, col, l.j 

Civil revision against the order of the 
Small Cause Court Judge, Meerut, dated the 
7th April of 1919. 

Mr. Damodar Dost, for the Appellant. 

Messrs. N. P. Singh, (with him Mr. 0. N, 
Bhastry), for the Respondents, 
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JUDGMENT.—The oiroumatanoes out of 
which this case has arisen are these. On 
the 16th of January 1913 the plaintiff con¬ 
signed to the Rohilkhand and Kumaun 
Railway at Ramnagar Station a bundle of 
gunny bags to be delivered to the Salt 
Superintendent, S*mbbar, on the Bombay, 
Baroda and Central India Railway line. The 
bundle was not delivered. The plaintiff was 
subsequently informed that it was lying in 
the lost property offiae of the Bombay, 
Baroda and Central India Railway and that 
the plaintiff might take delivery if he liked. 
No answer seems to have been giveD to the 
Railway. Subsequently by a letter of the 
17th of March 1916 the Railway offered to 
pay to the plaintiff Rs. 20 in satisfaction of 
his claim, but this offer was refused and the 
present suit was instituted for recovery of 
Rs. 50 as compensation. Tbi* sum of Rs. 50 
was comprised of the following items, namely, 
Rs. 40 3 0 for prioe of the bagf; R». 3 13 0, 
Railway fare, and Rs. 6 for loss arising 
from the non-delivery of the bags in the 
sale cf salt. The Court below has dismissed 
the suit, holding that it was time-barred 
under Article 30 or 31 of Schedule I of tne 
Indian Limitation Act. Artiole 30, which 
provides for a suit for compensation against 
a carrier for losing or injuring goods, seems 
to be inapplicable to the present oasp, inas¬ 
much as the defendants by their letters of 
the 3rd and 13th of February 1914 informed 
the plaintiff that the bundle containing his 
goods was not lost but was lying in their 
lost property office because delivery of it 
had not been claimed by anyone. Artiole 31, 
however, seems to me exaotly to oover the 
present case. That Article provides for a 
suit against a carrier for compensation for 
non-delivery of or delay in delivering goods. 
The present suit is against a carrier and it is 
a suit for compensation for non delivery of 
the bundle which was consigned to the 
Railway and was to have been delivered by 
it. The limitation is one year from the date 
on which the goods were to have been 
delivered. In the present oase the goods 
were despatched on the 16th of January 
1913 and at the outside they ought to have 
been delivered in about a month. Therefore, 
the right of the plaintiff to sue for compen¬ 
sation arose about the middle of February 
1913. The suit, however, was not instituted 
until the 7th of January 1919, So that on tho 


face of it the claim was instituted long beyond 
time. That Artiole 31 applies to a oase 
of this kind appears from the ruling of this 
Court in the oase of Great Indian Peninsular 
Railway Company v. Ganpat Rai (1). The- 
same view was taken by the Bombay High* 
Court in the oase of Haji Ajam Goolam 
Roosein v. Bombay and Persia Steam Naviga• 
tion Company (2). It has been urged that 
Artiole 31 applies to a suit by the consignee 
and not, as in this case, by the consignor. 
This contention ip, in my opinion, untenable. 
The Artiole is wide enough to include a suit 
brought by the consignor also. It provides 
for a suit for compensation for non delivery, 
that is, a suit by a person who by reason 
of non-delivery has sustained a loss. There 
may be oases in whioh it is not the con¬ 
signee who sustains loss but the consignor. 
In suoh oases it would be a suit by the con¬ 
signor for compensation for non-delivery, 
In the present oase the consignee had noth¬ 
ing to do with the bags. The consignor had 
purchased salt from the Salt Superintendent 
at Sambhar and was despatching empty 
gunny bags for filling them with salt that 
he had purchased. He was the owner of the 
bags and the bags were to have oome back 
to him. It is by reason of the non-delivery 
of the bags that be sustained the loss for 
which be seeks to be compensated. He 
sues to recover the value of the bags as also 
the damages whioh he alleges he sustained 
by reason of the salt not being received by 
him in time. 

The next contention on behalf of the 
applicant is that the letters of the 
3rd of Febrnary 1914 and the 13th of Febru¬ 
ary 1914 amounted to an acknowledgment 
of liability. I do not agree with this con¬ 
tention. These letters contain no acknow¬ 
ledgment of any description. They only 
inform the plaintiff of the fact that the 
bundle consigned by him was lyiDg at a 
certain plaoe and his instructions as to its 
disposal were beiDg awaited. This does not 
amount to an acknowledgment. The last 
letter of the 17th of Maroh 1916, if ^ 
amounts to an acknowledgment, was a letter 
written long after the expiry of limitation 
and cannot save its operation. If Artiole 31 
arrlios to the present case, as i hold it does, 

(1) 10 Ind. Cas. 122; 33 A. 544 at p. 661i 8 A. U 

J. 543 ‘ „ 

(2) 2G 13. 66' at p. 670; 4 Bom. L. Ji. 447 
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be plaintiff’s right to bring his suit arose in 
February 1913 and he had one year within 
which to bring his suit. Hia claim, if 
brought, would have been time-barred after 
February 1914. The letter of the 17th of 
Marsh 1916 was written long after the 
claim had beoorue time barred. The letter, 
therefore, would not save the operation of 
limitation. It is lastly contended that the 
letter last mentioned amounted to a promise 
to pay and, therefore, the plaintiff is entitled 
to reoover on the basis of that promise. In 
my opinion the letter could not be treated 
as a letter making a definite promise to pay 
a certain sum of money to the plaintiff. It 
was a letter offering to settle the claim at 
a certain amount. That offer was not accept¬ 
ed. The olaim is not based upon any pro¬ 
mise to pay and cannot be regarded as such. 
Section 25 of the Contract Act, to whiob 
reference was made, does not seem to me to 
have any bearing upon the present question. 
I hold that the Court below was right in its 
view that the olaim is time-barred. I 
accordingly dismiss the application with 
oosts. 

Application disjoined. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 50 op 1919. 

May 27, 1S20. 

Freeent:- Mr. Daniels, A. J. C. 

Mutamvnnt MASUMAN and others— 
Plaintive 8— Appellants 
versus 

GULZARI LAL and others—Defendants— 

Responlents. 

Civil Procedure Code (Aet V of 1908J, s. 60— Limi¬ 
tation Act (IX of 19' 8^, Sch. I, Art. 12 —Execution of 
decree—Attachment—Death of judgment-debtor—Legal 
representatives not impleaded — Sale, whether void — 
Suit to set aside sale — Limitation. 

Where the property of a judgment-debtor is 
attaohed in his lifetime but he dies while the attach¬ 
ment is pending and the property is sold without 
his legal representatives being properly represented 
in the proceedings, the sale is merely voidable on 
proof of prejndioe but is not void. ^p. 660, ool. 2.J 

A suit, therefore, to set aside suoh a sale is 
governed by Article 12 of Sohedule I to the Limita¬ 
tion Act. [p. 661, col. l.j 

First appeal against the decree of the 
Subordinate Judge, Hardoi, dated the 2nd 
Aogufct 1919. 

Mr, Bisheshwar Hath Srivautava holding 


brief of the Hon’ble Mr. I Vatir Hatan, for 
the Appellants. 

Mr. A P. Sen , for Respondents Noa. 1 to 5 
and 8 and 9. 

JUDGMENT.—This appeal arises out of 
an application to set aside an auction-sale 
held as far back as 1909, on the ground 
that the appellants, who are the widow and 
the minor son and daughter of the deoOaeed 
judgment debtor Wazir KbaD, were not 
properly represented in the proceedings. 
The property bad been attached in the 
lifetime of Wazir Khan in the year 1908. 
He died while the attachment was pending. 
An application was made to have his son, 
the appellant MaDzur Husain, brought on the 
record as his representative under the 
guardianship of hia mother, but there was 
no formal order appointing her as guardian, 
nor was her consent obtained. Three main 
questions have been argued in the appeal:— 

(1) Whether it was necessary to bring 
the legal representatives of Wazir Khan 
on the record before the sale took place. 

(2) Whether (bey were properly brought 
on the record, 

(3) Whether the suit is barred by limita¬ 
tion, which resolves itself into the question 
whether the omission to bring the legal 
representatives on the record, assuming 
that it was necessary to do so, amounted 
to a mere irregularity or rendered the sale 
altogether null and void. 

Some other minor points have also 
been raised, one of whioh will be noticed 
below. 

On the 6rst question the appellants rely 
on section 50 of the Code of Civil Pro¬ 
cedure. On the other hand, there are in 
favour of the respondents two decisions of 
the Allahabad High Court, Sheo Frasad v. 
Hira Lai (1) and Abdur Rahman v. Shankar 
Bat Dube (2), the 6rst of whioh is a Fall 
Bench decision. These oases laydown that 
section 234 of the Code of 1882, which 
corresponds to eeotion 50 of the present 
Code, did not apply where the property 
was already under attachment. The main 
ground of decision was that in such a case 
the property was already in the oustody 
of the Court and not in the hands of the 

11) 12 A. 440; A. W. N. (1890) 103, 0 Ind. Deo. 

(n. s.) 1020. 

(2) 17 A. 10?; A. W. N. (1S96) 36, 8 Ind. Deo. 
(n. g.) 429. 
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legal representatives and tbat the language 
of the second clause of the section is Dot 
applicable lo property under attachment, 
since it was impossible for such property to 
be " duly disposed of.” Any attempt to 
dispose of it would be subject to the 
attachment. The Madras High Court in 
two cases Jlamasami Ayyangar v. Bagirathi 
Ammal (3) and Groves v. Administrator - 
General oj Madras (4), have taken a dia¬ 
metrically opposite view and held that not 
only is it neoessary to implead the re¬ 
presentatives in suoh a ease but the omission 
to do so renders the sale a nullity. The 
Bombaj High Court in Aba v.DhonduBai 
(5) has taken an intermediate position. 
It holds that the omission to implead the 
legal representatives is an irregularity 
which, if they are prejudiced, may justify 
their getting the sale set aside but that 
until set aside, the sale holds good. Similar 
observations are to be found in at least 
two Calcutta cases, Net Lall Sahoo v. Kareern 
Bux (6) and Bepin Behari Bera v. Shashi 
Bhushan Datta (7). 

The matter being res Integra as regards 
this Court, I find difficulty in adopting in 
its entirety the rearoning of the Judges of 
the Allahabad High Court. 

It is difficult to say that a decree has 
been fully executed when no property has 
yet been sold under it, and the slight 
change whioh has taken place in the wording 
of the present Code by substituting the 
phrase "fully satisfied ” for the phrase 
' fully exeouted ” tells even more stroDgly 
egaiD6t the Allahabad view. It does not 
follow that the second olause of section 50, 
whioh applies to a particular ease, is meant 
to limit the more general wording of the 
first part of the olause. Further as Mt. 
Justice Ranade points out in the oase of 
Abu v. Dhondu Bai (5), even if section 50 
does not apply, there are certain other pro¬ 
visions of the Code which do appear to 
assume that the judgment-debtor shall have 
notice of the sale. 

At the same time I differ from the view 
taken in the Madras cases that the sale 

(3) 6 M. 180; 2 Ind. Deo. (n. b.) 404. 

(4) 22 M. 119; 8 M. L. J. 288; 8 Ind. Deo. (n. s.) 
84. 

(6) 19 B 27P; 10 Ind. Deo. (n. s.) 187. 

(6) 23 C 6S6; 12 Ind. Dec. (n. b.) 466. 

(7; 22 Ind. Cas. 96; 18 C. W. N. 766; 18 C. L. J. 

02 «. 


under suoh circumstances is an absolute 
nullity and agree with the view whioh 
has found favour alike at Allahabad, Bombay 
and Calcutta that it is at most an irregularity 
whioh would justify the sale being set 
aside by any person prejudiced thereby. The 
position is entirely different from that of a 
decree being passed or a fresh exe¬ 
cution taking place against a person who 
was not a party. Here the property of the 
deceased judgment-debtor was liable for 
Fatisfaction of the decree and that property 
had already been brought into the oustody 
of the Court for the purpose of satisfying 
the deoree. I respectfully adopt the reason¬ 
ing of Farran, O. J., whose judgment was 
upheld by the Privy Council in Malkarjun 
v. Narhari (8). The observations are to be 
feund at pages 340 and 341 of the report:— 

‘ The property of the dead man is 
made answerable for the debt of the dead 
man. If the legal representative objects 
to this, he can come in and set the sale 
aside. This affords him full protection. Is 
he to be allowed, when the estate whioh 
has devolved upon him has had the benefit 
of the sale-proceeds of the property sold, 
to fold his hands for twelve years and 
see whether the property will rise in value, 
and then, if it does, to evict the purchaser? 
I oannot bring myself to believe that 
suoh is the law.” 

It is pointed out by the appellants that 
the Privy Council decision in Malkarjun y 
Narhari (8) has been distinguished, and it 
is suggested tbat it has been praotioally 
overruled in two later oases, Khtarajmal v. 
Daim (9) and Raghunath Das v. Sundar 
Das (10). Neither of those oases, how¬ 
ever, are on all fours with the present. 
In the former a decree was obtained 
against the minor heir of a deceased 
person without his being properly represent¬ 
ed, and the latter was a oase under section 
248 of the Code of 1882 corresponding to 
Order XXI, rule 22 of the present Code. It 
is oommon ground between the parties that 

the question of limitation depends on whe- 

(8) 26 B. 387; 6 O. W. N. 10; 2 Bom. L. R. 927; 27 

I. A. 216; 10 M. L.J. 368; 7 Sftr. P. 0. J.789. * 

(9) 82 C. 296; 1 0. L. J. 684; 32 1. A. 23; 9 0. W. 
N. 201; 8 Sar. P. C. J. 734; 2 A. L. J. 71 j 7 Bom. h. 
R. 1 (P. C.). 

(10) 24 Ind. Cas. 304; 42 O. 72; 18 O. W. N. 105$ 
1 L. W. 667; 27 M. L. J. 160; 16 M. L. T. 363; (191J) 
M. W. N. 747; 16 Bom. L. R. 814; 20 0. L. J. 666; 13 
A, L, J, 164; 411, A. 261 (P, C.). 
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ther the sale was a nullity op was merely 
voidable. If it was a nullity the appellants 
are entitled to disregard it, and to olaim 
possession within twelve years. If it was 
merely voidable, the suit is governed by 
Article 12 of the First Sohedule of Limita¬ 
tion Aot and is long since time barred. The 
latter is, in my opinion, the true view. 

Before concluding this judgment it is 
necessary to notioe one other argument 
raised by the appellants. They point out 
that on 23rd December 1908 an order 
was passed striking out the execution 
application then pending as against Wazir 
Khan’s property, on the ground that the judg¬ 
ment-debtors had up to then made no ap¬ 
plication to bring his legal representatives 
on the record. It is suggested that this 
amounts to a withdrawal of the attachment. 
No doubt it would do so under the present 
Code, but under the old Cede which was 
then in force as interpreted by the rulings 
of this Court of which Earn Das v. Ram 
Tahal Das (11) may be cited as an example, 
the dismissal of an application for execution, 
especially when it was dismissed for default, 
did not amount to the raising of the 
attachment. This argument, therefore, has no 
force. It is also suggested that no fresh 
application for execution was before the 
Court, but as the whole file was not sum¬ 
moned either here or in the lower Court, it 
is impossible for the appellant to state this 
as a fact. It does not appear that these 
two arguments were ever raised in the 
Court below, and they cannot be accepted here. 

For the reasons already given, I find that 
the suit is barred by limitation and I accord¬ 
ingly dismiss the appeal with costa. 

Appeal dismissed. 

(11) 8 O. 0. 152. 


ALLAHABAD HIGH COURT. 
Execution Second Appeal No. 7 op 

1919. 

November 13, 1919. 

Present ’.—Justioe Sir P. C. Banerji, Kt., 
and Mr. Justice Piggott. 
HANUMAN PRASAD NARAIN 
SINGH— AocrTON-PubcaisER—A ppellant 

versus 

HARAKH NARAIN — Jucomemt Debtor 
and SHEO TAHAL- Decree Holder 
—Resfondrnts. 

Bundelkhand Alisnation of Land Act (II of 1903J, 


S3. 16, 17, applicability of, to mortgage made after 
passing of Act—Provincial Insolvency Act (Illof 1907^, a. 
16 (2) (a)— Member of agricultural tribe becoming in* 
solvent —Property, whether vests in Receiver, 

Section 17 of tho Bundelkhand Alienation of Land 
Act does not apply to a decree obtained on tho 
strength of a mortgage made after the commence- 
ment of that Act. [p. 5 V2, col. 1.] 

Inasmuch as under section 16 (21 (a) of tho 
Provincial Insolvency Act the property of an insol. 
vent whioh is exempt from attachment and sale in 
execution of a decree docs not vest in the Receiver, 
and as under section 16 of tho Bundelkhand Aliena- 
tion of I<and Aot the property of a member of an 
agricultural tribe cannot be sold in execution of a 
decree, consequently, where a member of an agri¬ 
cultural tribe becomes an insolvent, bis property 
does not vest in the Receiver, [p. 552, col. 2.] 

Exeoation seoond appeal from a deoree 
of the Subordinate Judge, Allahabad, dated 
the lfitb July 1918, reversing a deoree of the 
Munsif, Allahabad, dated the 21st of January 

1918 

Messrs. Jang Bahadur Lai and Shiva 
Prasad Sinha , for the Appellant. 

Messrs. Qulzari Lai and Binoy Kumar 
Mukerjee, for the Respondents. 

JUDGMENT.—The faots whioh have 
given rise to this appeal are these. One 
Harakh Narain, a member of an agrioul- 
tural tribe to whom the Bundelkhand Land 
Alienation Aot applies, made a mortgage 
of oertain property in favour of one Sheo 
Tahal on the 17th of February 1911, i.e., 
after the aforesaid Aot had oorae into 
operation. Sheo Tahal obtained a deoree 
for sale on the mortgage on the 19th of 
June 1916 and this deoree was made 
absolute on the 3rd of March 1917. After 
the making of the deoree Harakh Narain 
was adjudged an insolvent. The deoree- 
bolder put the deoree into exeoutiou and 
applied for sale of the mortgaged property. 
Thereupon Harakh Narain preferred an 
objeotion before the Court, on the ground 
that in view of the provisions of seotion 
16 of the Bundelkhand Land Alienation 
Aot the property was not liable to sale 
and it should not be brought to sale by 
the Court. This objeotion was overruled 
by the Court of first instanoe, whioh sold 
the property. It was purohased by the 
present appellant. Harakh Narain appealed 
against the order of the Court of first 
instanoe, and the lower Appellate Court 
held that the property was not liable to sale 
but directed prooeediDgs to be taken under 
seotion 17 of the Bundelkhand Land Aliena- 
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tion Aot. We may observe here that 
section 17 of the Act is wholly inappli 
oable to the present ease, inasmuch as that 
section provides for the case of a decree 
paseed on a mortgage made before the 
oommeooemont of tbe Aot. The mortgage 
in the present oase having been made after 
the commencement of the Aot, section 17 
has no application to the decree obtained 
on the strength of snob a mortgage. Sec¬ 
tion 16 of the Aot provides that no land 
belonging to a member of an agricultural 
tribe shall be sold in execution of any 
decree or order of any Civil or Revenue 
Court made after the commencement of this 
Aot. The section dearly prohibits the sale by 
any Court in execution of any deoree or order 
which may have been made by a Civil or Re¬ 
venue Court after the commencement of the 
Aot. The deoree in the present oase was made 
by a Civil Court after the commencement 
of the Aot and, therefore, the section applies 
to that deoree and forbids tbe sale of the 
property of Harakh Narain, who is a 
member of an agricultural tribe. It is 
contended on behalf of the appellant that as 
a decree had already been passed against 
Harakh Narain for sale of the mortgaged 
property, it was not competent to him to 
objeot that the property was not liable to 
sale. This contention has, in our opinion, 
no force. As we have already pointed out, 
tbe seotion positively prohibits the sale of 
the property of a member of an agricultural 
tribe in execution of any deoree. There¬ 
fore, whether Harakh Narain could raise any 
objection or not, the Court had no power, by 
reason of the provisions of this section, to 
sell the property, which is admittedly the pro- 
petty of a member of an agricultural tribe. 

It is next urged that Harakh Narain 
having been adjudged an insolvent, his 
property vested in the Receiver and the 
Receiver not being a member of an agricul- 
tuial tribe, the property in question was 
liable to sale and seotion 16 did not 
apply. This contention also is in our 
opinion without force. In the first place, 
the property is to be sold as the property 
of Harakh Narain, and not as the property 
of the Receiver. In the next place, this 
property did not vest in the Reoeiver, 
inasmuch as seotion 16, subsection (2’ 
olause (a) of the Provincial Insolvency 4ft 


provides that the property whioh is exempted 
by any enaottrent for the time being in 
foroe from liability to attachment and sale 
in execution of a decree shall not vest in 
the Reoeiver. Tbe property in this oase was 
property which by reason of seotion 16 of 
the Bundelkhand Land Alienation Aot was 
not liable to sale in execution of a deoree 
and, therefore, this property did not vest in 
tbe Receiver. We are, therefore, of opinion 
that the objection raised, as regards the 
sale of the property, in the Court of first 
instance was a valid objection and the pro¬ 
perty was not liable to sale in execution 
of the mortgagee’s deoree. As the order, 
for sale was an invalid and illegal order 
the sale whioh has taken plaoein pursuance 
of that order must fall to the ground and 
must be deemed to be a nullity. The 
result is that this appeal fails aud is dismissed 
with costs, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No 778 or 1917. 

July 8, 1919. 

Present : —Mr. Justioe Walsh and 
Mr. Justioe Ryves. 

KUNDAN SINGH — Plaintiff—Appellant 

versus 

JADON PRASAD and others—Difendantb 

—Respondents. 

Transfer of Property Act {IV of IR82 ', 8. 10—Joint 
Hindu jamily—Father transferring proprietary 
oionership in property to sons reserving life-interest 
for himself — Property, whether attachable in execution 
against father. 

The father of a Hindu joint family transferred to 
his sons his foil proprietary ownership in oertain 
property whioh had been allotted to him on a 
partition of the family property and reserved to 
himself only a life-interest therein. A oreditor of 
his sought to attaoh the property in exeoation of a 
decree against him: 

Held, that seotion 10 of the Transfer of Property 
Act had no application to the transfer; that as by 
the transfer the father was entitled-to only a life- 
interest in the property, this was all the creditor # 
could attaoh and bring to sale in execution of his 
deoree. [p. 663, ool. 2.] 

Second appeal from a decree of the Sub¬ 
ordinate Judge, Sbabjahanpur. 

Mr. Lakshmi Narain t for the Appellant. 

Mr. Oultari Lal t for the Respondents. 

JUDGMENT. 

Rttis, J.— I am doubtful whether on the 
fafts the difficult questions pf Iftw which beyg 
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b«en bo elaborately argued both before 
Lindsay, J,, and oureelvea really arise. 

The fasts are these:—Paran Singh and 
his two sons, Kanr Singh and Kundan 
Singh (plaintiff-appellant), formed a joint 
Hindu family owning considerable Zamindari 
property. They agreed to partition this pro* 
perty, and this was done by two awards in 
1912 assording to whioh the undivided pro¬ 
perty was divided into three shares. By 
these awards Paran Singh aoqaired full 
proprietary rights in the specifio property 
allotted to him, and he beoame sole owner 
thereof. That property included the Chau* 
pal or “ collection house” which is in dis¬ 
pute here. 

In 1913 Kuar Singh applied to have the 
awards made a rule of Court. It appears 
that Puran Singh and Kundan Singh raised 
objeotions but ultimately they agreed to a 
compromise and the Court passed a decree, 
not indeed in terms of the awards, but in 
terms of the compromise which modified 
the awards. According to the compromise 
decree, Puran Singh gave up his full proprie¬ 
tary ownership of the property whioh had 
been allotted to him, and reserved to him¬ 
self only a life interest in that property. 
It seems to me that Puran Singh then, 
after the award, as full and sole owner of 
his specifically allotted property was perfaotly 
justified in doing what he liked with it. He 
could, if he so wished, have made a gift of this 
Ghanpal or of any other parcel of his (now 
own) property to whomsoever he pleased. If he 
had made a gift of this Chaupa), for instance, 
to one or both of his sons, it oould not be 
argued that suoh a gift was illegal iu itself. 
Instead, however, of making an absolute gift 
of the Chaupal be gave it subjeot to his 
own life interest, in other words, the sons 
became owners of it subjeot to the father’s 
right to enjoy its usufruct so long as he 
lived. Whether this transaction was done 
out of Court, by private treaty, or during 
the pendency of litigation and was finally 
incorporated in a Court deoree, seems to me 
wholly immaterial. It must of oourse be 
understood that the transfer made by Puran 
Singh was not vitiated by fraud or made 
to defeat creditors. No such considerations 
arise in this oase, although it is true that 
in the course of bis judgment the learned 
Munsif observed that “the condition in the 
Compromise derogating Puran Singh’s absolute 


cwrerfbip in He property under the arbi¬ 
tration award was not a bona fide one but 
was evidently intended to defeat Puran 
SiDgh’s creditors, fuob condition in restraint 
is, in my opinion, void and ineffectual as 
against the oontendiDg defendants who were 
no parties to the case.” This seems tome 
to be an inference drawn from what the 
learned Munsif considered the probabilites 
of the case, rather than a decisive finding 
on which he based his conclusion. This 
mast be so because there was no proper 
foundation laid in the pleadings on whioh 
suoh a defence could be raised, and I 6nd 
on examining the record po evidenoe at all 
on which it could be decided. It was not the 
ground of decision in either of the Courts 
below. The lower Appellate Court held simply 
that “the condition imposed in the compromise 
embodied in the deoree that Puran Singh 
will have no power to transfer his separated 
property was void as being a restraint upon 
alienatirn, vide section 10 of Act IV of 1882 
and Rhiali Ram v, Raghunath Pratad (1).” 
In my opinion the Court has completely 
misooDstrued anu misunderstood the compro¬ 
mise decree. So far from being a transfer 
from the sons to their father with restrictions 
on his powers of alienation, the father trans¬ 
ferred to his sons (subject to his life enjoy¬ 
ment of the usufruct) with no restrictions 
on their rights of alienation in the property 
so transferred. Hence section 10 has no 
application. It would have been otherwise 
bad Puran Singh oonveyed to his sons his 
whole proprietary rights in the property and 
then sought by a condition in the com¬ 
promise to prevent them alienating the pro¬ 
perty. 

On the faots I would hold that all that 
Puran Singh was entitled to was a life-in¬ 
terest in the property and that that was all 
that the oreditor could attach and bring to 
sale in execution of his decree, 

Walsh, J.—I agree. The point referred 
really does not arise. Out of deference 
to the referring order of our brother 
Lindray, I will merely say that I 
spree with the view whioh he evidently 
tork. I do not think the Transfer of 
Property Act applies to partitions of joint 
Hindu family property, ror do I think 
that a limitod interest partitirned to rre 

member of suoh a family is aimed ct 

(l) 3 A. U J. 621j A. W. . (10C0) 214- 
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by section 10. In my opinion the Trans¬ 
fer of Property Aot deals with the formal 
aots and dooumenls brought into existence 
by parties with the objeat of effeating 
transfers and not with mere transactions 
wbioh, although not in form transfers, may 
produoe similar results. The view of our 
brother Lindsay seems to me to follow 
from the reasoning in Gyanncssu v. Mobarh • 
ancssa (2), but it is not neaessary for 
us to deoide this point. 

By the Court.— The result is that the 
relief to which the plaintiff is entitled is 
a declaration that Puran Singh has vested 
in him a life interest in the property 
in suit, and that no more than suoh life- 
interest or usufruct can be sold. The 
plaintiff, however, claimed a good deal 
more than this by his plaint. It is only 
in aonsequenae of the Courts having gone 
too far in the opposite direotion that it 
was neaessary for him to some here. Under 
the oiroumstanoes the appeal will be allowed 
and the plaintiff granted a decree for a 
declaration in the limited sense above men¬ 
tioned, but the parties must pay their own 
<nsts in all Courts. 

Appeal allowed. 

(2) 25 C. 210; 2 C. W. N. 91; 13 Ind. Dec. (n. b.) 
142. 


MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 474 of 1919, 

April 20, 1920. 

Present :—Sir John Wallis, Kt„ Chief Justice, 

Mr. Justice Oldfield and Mr. Justice 

Seshagiri Aiyar. 

THAZHATH1TATHIL POOVWANAYI 

AYISSA AND OTHERS—DEFENDANTS 

—Appellants 

versus 

PUTHAN PURAYIL KUNDRON 
OHOKRU —Plaintiff—Respondent. 

Registration Act (XVI of 19G8J, s. 17 (2) — Civil 
Procedure Code (Act V of 1908), O. XXI, r. 2— Com. 
promise, petition of, recorded by Court—Compromise 

affecting immoveable property over Rs. 100 in value _ 

Registration. 

A compromise affecting immoveable property of 
the value of over Ka. 100 embodied in a petition 
under Order XXr, rule 2, Civil Procedure Code, which 
has been recorded by the Court is exempt from 
registration under seotion 17 (2J of the Registration 
Act. [p. 657, col. 1.] 

Ravula Parti Chelamama y, Rawla Parti Rama 


Row, 12 Ind. Caa. 317; 36 M. 46; 10 M. L. T. 232, 21 
M. L.J. 870; (1911) 2 M. W. N. 265; Venkatappa 
Nayanim Varu v. Thimma Nayanim Varu, 27 Ind. Cas. 
379: 27 M. L. J. 656; (1914) M. W. N. 900, overruled. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Telliaherry, in Appeal Suit No. 75 of 
1918, (Appeal Suit No. 591 of 1916 on the 
file of the District Court of North Mala¬ 
bar), preferred against the dearee of the 
Court of the District Mnnsif, Nadapuram, 
in Original Suit No. 437 of 1915. 

This seaond appeal oame on for hearing 
on the 6th, 9th and 10th February 1920 
before Ayling and Coutts Trotter, JJ. 

FACTS appear from the judgment. 

Mr. O. Madhavan Nair t for the Appel¬ 
lants.—The oompromise deed is invalid and 
could not he acted upon, not being registered. 
See Muthayya v. Venkataratnam (1), Patha 
Muthammal v. Esup Rowther (2), Ravula Parti 
Ohelamanna v. Ravula Parti Rama Row (3) 
and VenJeatappa Nayanim Varu v. Thimma 
Nayanim Varu (4), whiah follow the Privy 
Council ruling in Pranal Anni v, Lakshmi 
Anni (5). The sub-seation (2) 
of seotion 17, Registration Aot, granting 
exemption in oases of decrees and orders 
does not apply to this case. The order of 
Court ‘recorded’ on the petition of oompromise 
doeB not make it an executable decree of 
Court. It cannot be construed as giving 
effeot to the dispositions of property con¬ 
tained in the document. The respondent 
has never sought to execute the decree. 
He is seeking hie remedy by a separate suit. 

Mr. K. P. M. Menon , for ^the Respond¬ 
ents.—The order of Court ‘recorded’ on 
the oompromise petition gives it all the 
effeot of a decree of Court. It is a 
judicial proceeding within the scope of 
the ruling in Bindesri Naik v. Qanga 
Baran Sahu (6). Vide Natesa Ohetty V. 
Venffu Nachiar (7) and 8ellappa Koundan 

v. Ourumoorti (8). 

(1) 26 M. 553. 

(2) 29 M. 365. 

(3) 12 Ind. Cas. 317; 36 M. 46; 10 M. L. T. 232; 21 

M. L. J. 870; (1911) 2 M. W. N. 265. _ 

(4) 27 Ind. Cas. 379; 27 M. L. J. 666; (1914) M. W. 

N. 900. 

(6) 22 M. 508; 1 Bom. L. R. 394; 26 I. A. 101, 8 0. 
W. N. 485; 9 M. L. J. 147; 7 Sar. P. C. J. 616; 8 Ind. 
Dec. (n. s.) 363. 

(6) 20 A. 171 at p. 180; 2 0. W. N. 129; 25 L A. 2} 
7 Sar. P. C. J 273; 9 Ind. Dec. (n. s.) 471. 

(7) 8 Ind. Cas. 701; 33 M. 102; 6 M. L. T. 318, 20 
M. L. J. 20. 

(8) 26 Ind, Cas, 700* 27 M. L. J. 896. 
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In BDy event the compromise, Exhibit D, 
ebonld be regarded as a ‘pleading* of 
parties. Seofcion 17 of tbe Registration 
Aot does not apply to pleadings, Bindetri 
Eaiky. Gauga Saran Sahu (61. 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Aylisg, J.—In tbe suit out of which this 
seoond appeal arises plaintiff sued for pos¬ 
session of oeitain properties which fell to 
bis share under a aompromiee embodied in 
a document filed as Exhibit D. Exhibit D 
was not registered, but was filed in Court 
under Order XXI, rule 2, of tbe Code of Civil 
Procedure in execution proceedings arising 
out of a partition decree. To quote from 
tbe judgment of tbe lower Appellate Court 
(paragraph 4), “Plaintiff obtained a deoree 
for reoovery of his share in joint properties in¬ 
cluding the plaint property in Original 
Suit No. 250 of 1906. Tbe properties were 
divided in execution of that deoree and 
plaintiff was put in possession of his specific 
share. There was resistance. The oo- 
sharers amicably settled all the disputes and 
effected the compromise contained in Ex¬ 
hibit D. That was presented to the Court 
an! Court recorded it.” 

It is contended on behalf of appellants 
(defendants) that Exhibit D is invalid for 
want of registration and this contention 
was accepted by the District Munsif. Tbe 
lower Appellate Court has taken a different 
view, and holds: 

“ I do not understand how the compro¬ 
mise is not valid and title has not passed 
to plaintiff under it. The Court had nothing 
further to do in the matter, as plaintiff 
admitted having obtained his share under 
the deoree by the compromise, This order 
of the Court embodying tbe agreement, being 
a judicial proceeding, is exempted from re 
gistration. ” The passage qaoted indicates 
a certain confusion, or at any rate lack of 
distinction, between the dc cement containing 
the compromise and the order of the Court 
recording it : but the Subordinate Judge, 
I take it, means to bold that by virtue 
of the order recorded ” passed on i>, the 
eompromise deed, Exhibit D, obtains the 
eame validity as if it had been legally regis¬ 
tered. The correctness of this view has been 
etrenucnsly debated before us. Counsel for 
appellants relies on a series of cases, Muthayya 
V, Venkataratnam (1), Patha Muthammal v. 


Esup Bowther (2), Eavula Farti Chelamanna 
v. Eavula Parti Kama Tt’otr ( Oand Venkatappa 
Nayanim Yaru y. Thimma Knyamra Varu (4), 
all bared cn a ruling rf the Privy Council re¬ 
ported as franal Antti v. Lakshmt Avni (h). 
As against these, two other rapes cf this 
Court are quoted, Nalcsa Chatty y Yer.gu 
Nachiar (7) and Sellappa Koundan y Guru- 
mcorti (8), which are based in their turn’en 
tbe concluding passage of the judgment of 
the Privy Council in Bir.dcsri Aaik v 
Ganga Saran Sahu (6). 

Speaking for myself, with all deference to 
tbe learred Judges who have taken tbe 
opposite view, I cannot but feel that the 
contention of appellants’ Counsel and the 
decision of the District Munsif are correot. 
Section 17 of the Registration Act grants 
exemption from registration to “ decrees 
and orders of Courts.” But I do not see 
bow it can be held that the Court’s order 
“ recorded ” on Exhibit Doan be interpret¬ 
ed as embodying and giving effect to the 
dispositions of property set forth in Ex¬ 
hibit D. Tbe deoree passed in Original 
Suit No. 2E0 of 1906 was final and could 
only be modified by way of appeal or review, 
neieher of which procedure was resorted 
to. It seems to me futile to suggest, as 
the learned Counsel for respondent has done, 
that tbe Court accepted the compromise 
arrived at by the parties, and by its order 
“recorded ” substituted, as it were, a deoree 
in accordance therewith for the deoree it 
bad itself passed. If this were so, why 
has not respondent sought to exeoute this 
substituted deoree ? and how comes he to 
be seeking his remedy by separate suit F 
Exhibit D was admittedly presented under 
Order XXI, rule 2, as a certificate of adjust¬ 
ment of the deoree: and, as I read the 
rule, the duty of tbe Court was simply to 
record the fact that the decree had been 
adjusted and that no further proceedings 
could be taken in execution of it. 

But it is argued ^that Exhibit D should 
be regarded as a “pleading” of parties: 
and that tbe Privy Counoil has held in 
Bxndesri Naik v. Ganga Saran Sahu (6) 
that section 17 of the Registration Act 
does not apply to pleadings filed by jarties 
any more than to orders of Courts. The 
concluding passage in their Lordships’ judg¬ 
ment in that oase bas certainly teen in¬ 
terpreted in this cense by the learned 
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Judges in Natesa Ohetly v. Vengu Nachiar (7). 
If this interpretation is oorrect, it is to my 
mind impossible to reaonoile the dictum in 
Bindesri Naik v. Oanga Saran Sahu (6) with 
the deoision of the Privy Council in Pranal 
Anni v. Lakshmi Anni (5). Personally I am 
inslined to think their Lordships in the for* 
mer oase merely intended to imply that the 
exemption from registration extended to an 
order of Court, even if it was nsoesaary to 
import into it the oontents of pleadings so as 
to make it intelligable. Saah a method of 
interpretation would apparently have been 
neaessary in the oase before them. 

But whatever my own view may be, we 
are pressed by the faat that aontradiotory 
views have been expressed on the point by 
two Benohes of this Court in A atesa 
Ohetty v. Vengu Nachiar (7) and Ravula 
Parti Chelamanna v. Ravula Farit Rama 
Row (3). Moreover in Sellappa Koundan v. 
Ourumoorii (8), decided after the latter oase 
another Benah has expressly confirmed the 
view taken in hatesa Ohetty v. Vengu Nachiar 
(7), after considering both oases. It is 
clear, therefore, that there is a difference 
whiah can only be deaided by a Fall 
Benoh, I have not overlooked the fact 
that both the oases deal with oompromises 
filed in pending suits and have oonsidered 
whether the present case might be dis¬ 
tinguished on that ground, and effeot 
given to the view whiob I hold to be 
correct. The same principle might, how¬ 
ever. govern both classes of oases: and the 
difference of opinion is on a point of great 
importance and based on the interpretation 
of judgments of the Privy Council. I, there¬ 
fore, think the best course is to refer the 
following question to a Full Benoh. 

Is a oompromise affecting immoveable 
property of the value of over Rg. 100 
embodied in a petition under Order XXI, 
rule 2, wbioh has been reoorded by the 
Court, exempt from registration? 

Coons Trotter, J.—-I concur in the pro¬ 
posed referenoe. My Lord has so fully 
discussed the case-law on the snbjeot that 
it would be useless for me to go over the 
same ground again. A perusal of the 
oases shows a distinat line of oleavage of 
opinion. One view is that a oompromise 
incorporated in a decree is exempted from 
registration only beoaq«e and ip so far as 


its terms beoome part of the decree: from 
wbioh it would follow that any terms of 
a compromise wbioh travelled oqtside of 
the issues in the suit wojld require 
registration, if they purported to deal with 
immoveable property over Rs. 100 in valae. 
They could not properly be embodied in 
the decree, and even if they were, the 
result would be the same; for Quoad those 
terms, the decree would be travelling outside 
the ambit of its jurisdiction. In favour 
of this strict construction is the deoision 
of the Privy Council in Pranal Anni v. 
Lakshmi Anni (5) and the later oases in 
Allahabad, and the settled current of reaent 
decisions in Calcutta. 

The other view is that exoressed in Natesa 
Ohetty v. Vengu Nachiar (7) and the earlier 
Allahabad cases; the underlying principle of 
which no doubt is that publicity—the object 
wbioh registration aims at—is sufficiently 
attained by the production and reoording 
of documents in Court. The origin of the 
doctrine appears to be an expression used in 
the judgment delivered by Lord Watson in 
Bindesri Naik v. Oanga Saran Sahu (6), 
where he says that the provisions of seation 
17 of the Registration Act “do not apply to 
proper judicial proceedings, whether 
consisting of pleadings filed by the 
parties or of orders made by the 
Court.” Now, I do not think that that 
referenoe to the pleadings is neeessarily 
inconsistent with the stricter view. For if 
the terms of a compromise are only bindiDg 
when they beoome part of the judgment, 
and the judgment itself is only binding in 
so far as it relates to matters over -which 
the Court had jurisdiction in the suit, it 
would clearly be necessary to refer to the 
pleadings to ascertain, if the question arose 
whether the Court in faot had jurisdiction 
or not. My own opinion is that the 
sentence has been put to a use in Natesa 
Ohetty v. Vengu Nachiar (7) which it was 
not designed to indicate: and that the 
deoision in that oase is contrary to the 
principles laid down in Pranal Ajtni V. 
Lakshmt Anni (5). But what is really import¬ 
ant ic that the matter should be definitely 
settled one way or the other for this 
Court, so that practitioners can give their 
clients clear adv'oe: and this oan only ha 
done by a Full Benoh iq a duly antoorU*- 
tive manner, 
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This second appeal coming on for 
hearing on the 7th April 1920 
in pursuance of the above Order of 
Refefcenoe to a Fall Bench, apon perasing 
the grounds of appeal, the judgments and 
deorees of the lower Appellate Court and the 
Court of first instance and the material 
papers in the snit and the said Order of 
Referenoe to a Fall Benoh and upon hear¬ 
ing the arguments of the Counsel, and the 
ease having stood over for oonsideration till 
this day, the Court expressed the following 

OPINION.—Where, as in the present ease, 
after deeree, a petition has been presented 
under Order XXI, rule 2, to the Court 
whose duty it was to execute the deeree, 
certifying, as required by the rule, that 
the decree has been adjusted and praying 
that the petition, setting out the terms on 
which the decree has been adjusted, should 
be recorded, and the order “recorded” has 
been passed upon if, the order must be 
read as referring to the petition which it 
would have set out in full, if it bad been 
formally drawn up. It is in effeet an 
order that the petition should be recorded 
as certifying the adjustment of the decree 
on the terms stated in the petition, in 
compliance with the requirements of the 
rule. In these ciroumstanoes the petition 
is exempted from registration by virtue of 
the exception in sub sootion 2 of section 17 
of the Indian Registration Act in favour 
of “any decree or order of a Court,” and 
the question referred to us must be 
answered in the affirmative. The recent 
decision of the Privy Council in 
Hemanta Kumari Debt v. Midnapore Zemindari 
Company Limited (9) has settled the differ¬ 
ences of opinion which are referred 
to in the order of referenoe as to the 
interpretation of Lord Maonaghten’s 
judgment in Pranal Anni v. Laftshmi Anni 
(5). Their Lordships point out that the 
word “decree” in seotion 17 of the 
Registration Act “must be read in connec¬ 
tion with the purpose of the Statute, 
which is to provide a method of public 
registration of documents, and there is, 
therefore, no reason why a limit should be 
imposed on the meaning of the word so 

(9) 68 Ind. Cas. 634; 46 I. A.. 240; 37 M. L. .T. 
626; 17 A. L. J.1H7; 24 0. W. N. 177; (1920) M. \V. 
N. 66; 27 tt. L. T 42; 11 L. W. 801; 31 0. L. J. 298, 
i2 Bom. L. B. 488, 47 0.485 <P. 0.;. 


as to confine it to the operative portion 
only of i he decree.” The same reasoning 
of course applies to the other word “order” 
with which we are now concerned. Their 
Lordships proceed to distinguish their 
earlier decision in Kader Moideen v. Nepean 
(10) on the ground that in that case the 
order on the compromise petition had not 
in fact narrated or referred to the Razi- 
namah in so far as it mentioned lands 
which were not the subject of the suit, 
whereas in the ease before them the 
deoree recited the petition for compromise 
and set out its terms in full. That deoree, 
they held, made no difference between one 
part of the compromise and another but 
incorporated the whole; or in other words, 
was a deoree whiob, though affecting the 
lands in suit as a decree, iroorporated the 
whole agreement which led to the suit 
being compromised. Registration of the 
agreement was, therefore, unnecessary, as 
the deoree was sufficient evidence of its 
terms. This decision entirely covers the 
present case and we must answer the 
question in the affirmative and overrule 
the decisions on this question in Eavula Parti 
Chelamanna v. Eavula Parti Rama Rote (3) 
and Venkattappa \ayanim Varu v. Thimma 
Nayanim Varu (4) which followed it. 

Referer.ee answered , 

m. c. P. 


(10) 21 I. A. 96 at p. 101; 21 C. 882 (P. C.'« L. 
It. (1893-1900) 96; 6 Sar. P. C. J. 463; 10 Ind 
(n. a.) 1221. 


Dec. 


ALLAHABAD HIGH COURT. 
First Appeal from Order No. 127 of 1919. 

April 15, 1920. 

Present Mr. Justioe Tudball and 
Mr. Justice Sulaiman. 

JAGMOHAN NARAIN— Objector_ 

Appellant 




GRISH BABU— Rbspondimt, 

eWract Act (IX of 1872), 5 . 247-lf,„or, whether 

can be adjudicated, Insolvent-Provincial Insolvency 

A f. t. 1 . 11 . °t 19C7 ^' *• 42 ~ Court, power of, to annul 
adjudication. ' 
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In view of the terms of section 247 of the Contract 
Act, the adjudication of a minor as insolvent is 

illegal. ...... . 

Where a person has been adjudged insolvent, 
who ought not to have been so adjudged, the Court 
has power, under section 42 of the Provincial Insol- 
vency Act, to annul the adjudication. 

First appeal from an order of the District 
Judge, Allahabad. 

Mr. Girdharilal Agarwala , for the Appel¬ 
lant. 

JUDGMENT.—Thie appeal arises ont of 
insolvency proceedings. Apparently there 
was a partnership firm which, at the time 
of the application for adjudication, consisted 
of two partners, Banke Behari Lai and a 
minor called Grish Babu. Certain creditors 
applied for an adjudication, not that the 
firm itself had gone bankrupt, but that the 
two persons who constituted the firm had 
become bankrupt and should be adjudged 
insolvents. The application being in this 
form, the Judge separated the case into two 
parts. The oase of Banke Behari Lai has 
been settled otherwise. Notice was issued 
to the minor’s mother, but nobody appeared 
and the Judge passed a final order declaring 
the minor to be an insolvent Subsequently 
an application was made on behalf of the 
minor that he could not legally be declared 
an insolvent and, therefore, the order should 
be annulled under section 42 of the Provin¬ 
cial Insolvency Act. This was opposed. 
The District Judge has held that a minor 
cannot be deolared an insolvent and has 
annulled the adjudication in the oase of the 
minor. One of the creditors hae appealed 
here. The point is already covered by a 
decision of the Calcutta High Court to be 
found in the oase of Sanyasi Oharan Mandal 
v. Asutosh Ghobh (1). The portion of the 
judgment which covers this point is to be 
found at page 231*. As the learned Judges 
who deoided the oase have pointed out, sec¬ 
tion 247 of the Indian Contract Act is very 
dear. It sets forth that “a person who is 
under the age of majority according to the 
law to whioh he is subject may be admitted 
to the benefits of a partnership but cannot be 
made personally liable for any obligation of 
the firm, but the share of such minor in the 
property of the firm 19 liable for the obliga¬ 
tions of the firm.” If the application bad 


(1) 26 I nd. Cas. 836? 42 C. 225. 
•Page of 42 C.— Ed. 


been direoted simply against the minor’s 
interests in the firm, there would have been 
no difficulty. The law is perfectly dear. 
The present application is direoted against 
the minor himself personally and the order 
of adjudication is dearly wrong in view of 
the terms of seotion 247 of the Oontraot 
Act. It is urged that the District Judge had 
no power to annul the adjudication. We 
do not think there is any force in the con¬ 
tention, for the seotion dearly says that 
“where in the opinion of the Court a debtor 
ought not to have been adjudged insolvent 
the Court shall, on the application of the 
debtor or of any other person interested, 
annul the adjudication.” It is obvious that 
in the present case the minor ought not to 
have been adjudged an insolvent, and the 
Court, therefore, had power to annul the 
adjudication. There is, therefore, no foroe 
in this appeal. It is still open to the 

( creditors to make a proper application against 
the firm and the minor’s interests in that 
firm. We make no order as to coats as the. 

opposite party is not represented. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 184 of 1917. 

resent:—Mr. Lindsay, J. 0. 

Raia MUHAMMAD MUMTAZ ALI 
KHAN— Defendant— Appellant 

versus 

UGRAJ SINGH— Plaintiff and others— 

Defendants—Respondents. 

Oudh Rent Act (XXII of 1880 ), «. 01 — 
possession—Landlord and tenant — Tenant claiming to oe 
under-proprietor—Hostile title-Ejectment proceedings. 

In 1892 a notice of ejeotment was served upon B. 
by the Talnqdar. The notice was contested by 

who alleged himself to be an « ad ® r -P r X n ) l„ r Rent 
not liable to ejeotment by notioe. 111 1898 the Be 
Court set aside the notice and held that B .« 
was superior to that of an ordinary tenant. . . 
the Talnqdar filed a suit against B. for propn tar/ 
possession bnt his suit was dismissed. Subseq 
in 1910 he obtained a decree against B. for anw 
of rent, and took steps to have him ejected una 
seotion 61 of the Oudh Rent Act, and obtained aa 
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e.« parte order for possession in 1911 . B . died and his 
son brought a suit in the Kent Couit under section 
10S of the Oudh Rent Act to contest tho ojectment, 
■which was dismissed. Thereupon ho brought a civil 
suit to be restored to possession of the holding: 

Held, that the order of the Rent Court of 1893 
was adverse to the Taluqdar, and as B ’s possession 
was not disturbed till after the lapse of more than 
18 years from the first certain date on which the 
Talukdar had notice of hostile title, the dispossession 
of B. was illegal, as at the time when the order of 
ejectment was obtained B. had acquired the status 
of an under-proprietor by adverse possession, [p. 560, 
col. 1.] 

In considering tho question of adverse possession 
the nature of the possession set up is to be looked 
to, and that is to be judged by tho acts of the person 
in possession, [p. 560, col. 1.] 

Appeal against the decree and judg¬ 
ment of the Dietriot Judge, Gouda, dated 
the 9th February 1917, upholdicg the 
judgment and deoree of the Subordinate 
Judge, Gouda, dated the 22nd Deoemfcer 

1916. 

Mr. Baja i’rasad, for the Appellant. 

Mr. Bam Chandra, for the Respondents. 

JUDGMENT.—This appeal has arisen 
out of a suit brought by the plaint¬ 
iff Ugraj SiDgb to reoover possession 
of oertain lands measuring 52 bighaa 11 
bincas kham. There was aleo a olaim 
for Rb. 150 by way of me6ne profits. 
The prinoipal defendant in the suit was 
Raja Mohammad Mumtaz AH KbaD, the 
Raja of Utraula who is the appellant 
before me. He admittedly is the Taluqdar 
of the village in whioh the lands in dispute 
are situated. 

In order to understand the faots of the 
ease set up by the plaintiff, it is Deoessary 
in the first plaoe to mention that be is 
the son of one Bairam Singh. It is 
admitted that some time in the year 1892, 
or in the beginning of 1892, the Taluqdar 
issued a notioe of ejeotment against Bairam 
Singh in reBpeot of the fields now in 
dispute. This notioe was contested by 
Bairam SiDgb, who alleged himself to 
be an under-proprietor. He olaimed that 
he eould not be ejected by notioe. This 
plea of his was upheld by the Rent Court on 
the 9th of May 1893. The Rent Court held 
that the status of Bairam Singh was 
superior to that of an ordinary tenant 
and oonseqently the notioe was Bet aside. 
Nothing seems to have happened after this 
'till the year 1905., when the Taluqdar filed 
It suit for proprietary possession against 


Bairam SiDgh. This olaim was deoreed in the 
first Court but was dismissed in appeal by the 
District Judge and a second appeal preferred 
by the Raja to this Court was likewise 
dismissed on the tth of August 1906. Sub¬ 
sequent to this date, that is to say, in August 
1910, the Taluqdar obtained a deoree for 
arrears of rent against Bairam Singh. 
Having got this deoree against him, he took 
stepB to have him ejected under seotion 61 
of the Oudh Rent Aot and got an order 
for possession on the 29th of June 1911. 
It appears from the record that the deoree 
for the arrears of rent and the order for ejeot¬ 
ment were obtained ex parte. After this 
Bairam Singh died and the plaintiff, his 
eon brought a suit in the Rent Court under 
section 108 of the Oudh Rent Aot, alleging 
that be and his father had been unlawfully 
dispossessed, that he was an under-proprietor 
and that be could not be ejected under 
section 51. This suit was dismissed by the 
Rent Court, and now we have the present 
suit whioh Ugraj Singh has brought in 
the Civil Court for the purpose of being 
restored to possession of the holding whioh 
was onoe in the occupation of his father. 
The plaintiff alleged himself to be a Birtdar,' 
but the Courts below have found that it 
has not besn proved that aDy grant of Birt 
right was ever made to him or hie prede¬ 
cessor in interest. The Subordinate Judge, 
however, has found, and the learned District 
Judge has agreed with him, that long before 
Bairam Singh was put out of possession 
in June 1911 he had acquired by presorip. 
tion the status of an under-proprietor. 
If this finding is oorreot, and I may say 
at onoe that I think it is, the appeal must 
fail; and so muoh was oonoeded by the 
learned Counsel who appears here for the 
appellant. The argument before me has 
been that no case of the acquisition of 
under-proprietary title by prescription has 
been made out on the faots established. 
The point in contention had been that 
inasmuch as the Rent Court in the year 
1893 did not decide that Bairam Singh 
had ender-proprietary rights in this holding, 
there was no obligation upon the Taluqdar 
to file aDy Bnit for deolaration and that 
consequently the assertion in those proceed¬ 
ings by Bairam Singh of his status as an 
under proprietor did amount to what the 
law understands as an assertion of adverse 
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title. The argument does not appeal to me, 
for in the first plaoe it eeems to me that 
it cannot be maintained that the order of 
the Rent Court passed in May 1893 was 
not adverse to the Raja. It oertaiDly was 
adverse beoause the result of it was that 
the attempt wbioh the Raja was making 
to ejeot Bairam Singh failed. The Rent 
Court set aside the notice which had been 
issued to him and held that he was not 
liable to be ejected by notice, it does not 
seem to me to matter whether the Rent 
Court in those proceedings decided or did not 
decide that Bairam Singh was an under- 
proprietor. When we are considering the 
plea of adverse possession, what we have to 
look at is the nature of the adverse posses¬ 
sion set up, and that is to be judged by the 
acts of the person in possession. It is not to 
be doubted that Bairam SiDgh openly gave 
the Raja notice in those proceedings that 
he was claiming to bold these lands as an 
under proprietor, and as the Court of first 
instance points out, it is proved by the 
evidenoe of the Patwari who was summoned 
as the appellant’s own witness in this case 
that all along Bairam Singh insisted that 
he was the under proprietor of the lands in 
question. This being so, it seems to me 
impossible to find in favour of tbe appellant 
that the decision of the Courts below was 
wrong. On the contrary I think the deci¬ 
sion is right, and it must be taken that since 
the year 1893 Bairam Singh continued to 
remain in possession of these lands under an 
open claim that he was holding them as 
under proprietor. His possession was not 
disturbed until the year 1911, that is to say, 
till after the lapse of more than 18 years 
from the first date upon which we can 6ay 
for oertain that an open notice of hostile 
title was given to the Raja. I agree with the 
Courts below, therefore, that at the time tbe 
ejectment order under ceotion61 was obtained 
by the Raja, Bairam Singh had acquired 
the status of an under proprietor by adverse 
possession. It follows necessarily that be 
was not liable to be ejected under the pro 
visions of that section and the Courts below 
were, therefore, right in holding that his dis¬ 
possession was illegal. I find, therefore, 
definitely in favour of the plaintiff-respond- 
ent that he is under proprietor of tbe lands 
in suit. 

Jt is not neoeesary for me in view of this 


finding to discuss the other matters which-, 
are set out in the memorandum of seoond 
appeal. It is clear that on this finding the 
appellant’s case oannot possibly succeed. 

The result is that I affirm the judgment 
of the Court below and dismiss this appeal 
with oosfcs. 

Appeal dismi&ed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 56 of 1919. 

March 1, 1920. 

Present :—Justice Sir P. C, Banerji, Kt. 

FATEMA BEGAM—Pbtitjohbr 

• 

versus 

IMDAD ALI—Oppositb Part?, 

Civil Procedure Code (Act V of 1A08,), s. 24— 
1 ransjerof case—District Judge , jurisdiction oj—-Notice, 
whether necessary. 

A District Judge may of his own motion transfer 
a case from one' subordinate Court to another 
within his juriadiction without notioe to the partiesj 
but where a party applies for a tranafer, he is bound 
under section 21 of the Civil Procedure Code to iaeue 
notion and hear the parties before making an order 
for transfer, and if he omits to do so, he aots without 
jurisdiction and his order is liable to be set aside, [p. 
561, col, l,] 

Civil revision from an order of the 
District Judge, Agra, dated the 2nd March 
1913. 

Dr. S. M. Sulaiman , for the Applicant. 

Mr. Panna Lai , for the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an order of the District Jadge 
of Agra transferring a suit from the Court 
of the Munsif of Agra to that of the 
Subordinate Judge. It appears that the 
present applicant Musammat Fatema Begam 
brought a suit in the .ourt of the Mnn9if 
of Agra against Imdad All for his eject¬ 
ment from a house. That suit was contested 
and evidence was adduced by both parties 
before the Munsif. Oo the 5th of March 
1918 the Munsif proceeded to write his 
judgment. While he was doing so, an 
application was made to him by the defend¬ 
ant asking him not to prooeed with the 
decision of the suit aa he, the defendant! 

intended to apply to the Distriet Judg$ 
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for a transfer of the o\se. This application 
apparently was not granteJ, bat the defend¬ 
ant went to the Court of the District 
Judge the same day and 6led an applica¬ 
tion for transfer on the groand that a 
suit relating to the same property instituted 
by a third party, namely, the Arya Pratinidhi 
Sabha was pending in the Subordinate 
Judge's Court. The District Judge ordered 
the record to be sent for and notice to 
issue to Musammat Fatema Begam, but it 
seems that he did so after hearing the 
Pleader for the applicant and a Pleader who 
had appeared in the M msit’a Court for 
Fatema Begam but who did not appear as 
Pleader in the District Judge’s Court in the 
matter of the transfer but happeued to be 
present. When the record came, the learned 
District Judge appears to have. considered 
the matter, and on the 10th of March be 
Ordered the transfer of the case. Section 24 
of the Civil Procedure Code provides that 
when an application is made by any of 
the parties for the transfer of a case, the 
Court is to issue a notice and after bearing 
such of the parties aa desire to be heard, 
it may make an order for transfer. In the 
present case the learned Judge, as stated 
above, made an order for the issue of notice. 
He now reports that no notice was issued 
and no d*te was 6xed for hearing the 
plaintiff whose case was sought to be trans 
ferrea from the Munsif’s Court. In the 
explanation which the learned District Judge 
had furni bed upon a refert n »e made by 
this Court, he does not say that after ex 
amining the record he made an order of 
transfer of hia own motion. Of oouree he 
was oomp6tenc to transfer a case from one 
subordinate Court to another of t.ia own 
motion and in sujh a case he was not 
bound to issue notice. Bat where upon an 
application of one of the parties (as iu the 
present oasei he ordered a transfer, he was 
bound to issue notice and hear the parties 
before he made any order of transfer. The 
learned Jadge, therefore, in ordering the 
transfer before issuing the n>tioe which be 
had ordered to be issued and before hear¬ 
ing the other side, acted without jurisdiction 
and his order mast be set aside. I accord- 
ingly. safe aside, the order of- transfer and 
•sod back tue case to the learned District 
Judge with directions to take ud the appli¬ 
cation for transfer and issue notice to the 

30 


other 91 'de fixing a date for hearing and otr 
the date so fixed, to hear the parties, if 
any of them desire to be heard, and then 
to pass such orders as he may think fit. 

Order set aside. 


CALCUTTA HIGH COURT. 

CiViL Appeal No. 2 or 1918, 

February 5, 1919. 

Present :—Sir Lanoelot SandersoD, 

Kt., Chief Justice, and Justioe 
Sir John Woodroffe, Kt. 

In the Matter of INDIAN COMPANIES 

ACT 

AND 

THE COMPANY—Appellant 

versus 

The Mahara'a Bahadur Sib RAMESWAR 
SINGH, G. C. I. E., of DARBHANGA 

—Reshgnuent. 

Companies Act (Vll of 1913,', ss . JS2, 163 (1) — 
Winding-up petition by creditor—Application by com¬ 
pany to remove winding-up petition Irons file of Court, 
dismissal of Appeal, whether lies—Abuse of process of 
Court —Bona fide dispute as to indebtedness of company, 
effect of—"Neglected to pay ”, meaning of. 

A creditor presented a winding-up petition against 
a company under section 103 , i of the Companies 
Act The company thereupon made an application 
to remove the winding-up petition from the file of 
tho Court and for stay of all proceedings in 
connection therewith, on the ground that tho 
winding-up petition was an abuse of tho process of 
tho ourt and also on tho ground that the winding, 
up petition was presented by the creditor with an 
ulterior object, viz , to put pressure on the company 
to accept terms of settlement in a litigation which 
was pending between the company and the creditor. 
At the time of these applications two suits were 
already pending between tho company and the 
creditor for the enforcement of tho claim of each 
against the other 'J he Court of first instance 
dismissed the application of the company for tho 
removal of tho winding-up petition of the creditor 
from the file of the Court, but directed that the 
company would be at liberty to appeal against the 
order of dismissal under certain terms: 

Held, (1) that having regard to the terms of the 
order giving effect to the judgment, an appeal was 
competent against the judgment under clause 15 
of the Letters Patent; [p60i, ool 2.J 

'£> that tho learned ludgo was not right in dis¬ 
missing the company’^ application in tofo: fn 600 
col i.] ? 

i3- that the proper order .to bo made, nuder the 
circumstance'* of the ease, would be that the 
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winding-up proceedings be stayed until the deter- 
initiation of the two suits between the company and 
the creditor, [p. 566, col. 1 ] 

When a company is solvent and there is ground 
for supposing that there is a bona fide dispute as 
to a substantial part of the debt on which a winding- 
up petition is based under section 163 (1) of the 
Companies Act, the propor course for the creditor 
is to file a suit aud not to make an application under 
section 163 <i>. [p. 566, col. 1 ] 

It is a well-recognised principle that the Court 
has inherent jurisdiction to stay proceedings when 
they amount to an abuse of its process, [p. 565, col i ] 

When a debt is bona fide disputed by a debtor 
company, it cannot bo said to have “neglected to 
pay 1 the debt within the meaning of section 163 
tO of the Companies Act [p 5* 6, col i ] 

Londtn and Pan* Bunking Corporation, In re, (1874) 
19 Eq. 444 at p. 446, 26 W. R. 64-, followed 

Appeal against tbe deoision ot Mr Justice 
Greaves, date tbe2let December 1917. 

Mr. A, X Chaudhuri (with bim Mr. B. K. 
L hiri), for the Appellant. 

Sir B. C. Mittir (with him Messrs X 
Sire r and Lnngjord James), for the Respond¬ 
ent. 

JUDGMENT. 

Sanderson, C. J.— This is an appeal by 
the oompapy against the judgment of Grpaves, 
J , delivered on the 21st December 1917. 

On the ldth Deoember 1917 a winding up 
petition against the company was presented; 
on the presentation of the petition a day was 
6xed for the hearing and directions were 
given as to tbe ie-ne of advertisements. On 
the same day the company made an applica¬ 
tion to stay the issue of the advertisements 
in order that an application might be made 
by tbe oompany for ti>e s*ay of the petition 
and all proceedings in connection therewith, 
on the ground that the petition was an abuse 
of the prooess of the Court. 

The learned Judge stayed the i^sue of the 
advertisements and on the 14;h December a 
notice was served by the oompiny on the 
petitioning creditor of an application for an 
order that the petition for the liquidation of 
the oompany should be removed from tbe 
61e, that tbe applicant sh-mld be restrained 
from issuing advertisement of the petition 
and that all proceedings thereunder should 
be stayed. 

The learned fudge heard the cotn.'-tny’s 
application and dismissed it and it is from 
hie judgment in respect thereof tbit this 
appeal is brought. 

The respondent took’a preliminary objjo- 
fcicraj which w'ar* friaoh pressed, that‘ no 


appeal lay from the judgment of Greaves, J. 

We held that having regard to the terms 
of the order giving effect to the judgment, 
there was an appeal.* - ' 

The order, as already pointed out in our 
previous judgment, dealt with two main 
matters. In the first plaoe, it dismissed the 
appellant company’s application to remove 


# The following is the judgment in appeal:— 

Sanderson, C. J.—This is an appeal from a 
decision of my learned brother Mr. Justice Greaves, 
which wa6 given upon an application made by 
the company to take the petition for tbe liquidation 
of the company which had been presented by the 
petitioner from the file and the application also 
ask«-d that the petitioner should bo restrained from 
issuing an advertisement of the petition and that 
all proceedings thereunder should be stayed. The 
learned Judge dismissed the application, and it is 
from that decision that this appeal has been 
preferred 

On behnlf of the respondent a preliminary point 
wrs taken that no appeal lies. 

Sir Renode Mitior yesterday drew our attention 
te section <02 of the Indian Companies Act .of W 3, 
which is one of the sections dealing with the winding- 
up of companies, and which provides as follows: 
“Ke-hearinga of, and appeals from, any order or 
d cirion made or given in the matter of the winding 
up of a company by the Court may. be had in the 
same mauner and subject to tbe same conditions 
in and aubject to which appeals may be had from 
any «rder or decision of the same Court in cases 
within its ordinary jurisdiction.” It was argued that 
that was the only section dealing with the matter 
of appeals from decisions made in the winding-up 
of c tnpanics, and that consequently the right of 
appeal depended upon clause m of the Letters 
Patent which applied to this Court further, that 
the decision of the learned Judge in this matter 
was not a “judgru»-ni" within the meaning of 
clause 5 of the Letters latent, and that is the 
point which we have to decide in the first instance. 

Now. the application to remove the petition from 
the tile was based upon certain grounds which are 
referred to in the learned udge’s judgment After 
considering those points he came to the conclusion 
that at all events at that stage of the ptoceedings 
he ought not to accede to the petitioner's request; 
aod he said at tbe end of his judgment, “For 
these reasons 1 do not think, I ought to accede to 
the application thet is made to me at this stage, 
and I think th t the « ourt ought only to interfere 
in a casa of this kind in limine, if there i8 an 
absolutely overwhelming case ” 

The matter, however, does not rest there, beoanse 
upon that judgment being given an order of the 
ourt was drawn up: aud that order af ter providing 
that the application is thereby dismissed with 
oosts goes on as follows: “And it is further ordered 
that tbe said oompany be at -liberty to prefer vx 
appeal against this order and upon their under- 
talring to apply for expedition of the hearing of 
such appeal if preferred, and upon their payin£ W 
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the respondent’s petition for liquidation from 
the file and to restrain the issue of advertise¬ 
ment and to stay all prooeedings thereunder. 
Seoondly, it ordered that the appellant com¬ 
pany be at liberty to appeal against this 
order of dismissal upon their undertaking to 
expedite the hearing of the appeal; and upon 


the said Maharaja the sum of rupees two lacs and 
nine thousand without prejudice to their conten¬ 
tions it is further ordered that all proceedings on 
the petition for winding-up the company presented 
by the said Maharaja on the l'th day of Decem¬ 
ber in-taut be stayed pending the disposal of the 
said aope*_l: an * it is further ordered that the said 
Maharaja do return the said sum of rupees two 
lacs and nine thousand to the said company should 
the said appeal be decreed, but if the said appeal 
be dismissed, the said Maharaja do withdraw his 
petition for wiuding-up and that the said company 
in that event do pay the Maharaja costs of and 
incidental to the said petition aud the proceedings 
thereon.” 

Now, it is clear from what has been stated by the 
learned t ounsel that the order was not a consent 
order. I thiuk that if it had been a c >n6ent order, 
the learned Counsel, Mr. Sarkar, agreed that it 
would not have been open to the respondent to take 
this preliminary point that there is no right of 
appeal, because it would have been clear that the 
order had been drawn up upon the basis that there 
was a right of appeal and that these terms had 
been arrived at upon the assumption that the Court 
of Appeal would hear the appeal and would decide 
the points which were at is-rae botween the parties 
But as I have said it was not a co >KenL order It 
is true that the learned ounsel for the purpose of 
assisting the Court drew up w .at they considered 
were some of the terras of the order but there is 
no doubt that the learned Ju<lge .fter considering 
those diaf. minutes himself sealed the order, and 
it is an order of the Co irt 

r 

Now, what is the effect of that order? It is this: 
Under that order the sum of rupees two lac- and 
nine thousand has been paid to the petitionee if 
this appeal is no« heard on account of this pre¬ 
liminary point, and the appeal »s dismissed, the ord« r 
of Mr. Justice Greaves will stand and the Mahnraja 
will letain the two lacs and nine thousand rupees, 
and theie can be no further question wi'h respect 
to his right thereto: the decisi- n will be final I he 
result, in my opinion, is that the terms of the order 
read with the j dgment make the decision of Mr 
Justice Greaves a “judgment” within the meaning 
of clause of the • etters Patent- 

The learned Counsel, dir Be node, yesterday 
argued that the four points which had been raised 
before Mr Justice Greaves could be raised at the 
hearing of the petition and would then be finally 
gone into and decided Having r gard to what I 
have said, it is c ear that if this appeal is dismissed, 
those points could not be gone into at the bo- ring 
of the petitiou because the judgment of Mr Justice 
Greaves will et ind and the order which is based 
pjjon that judgment will also stand, and by reason 


their paying to the Maharaja the respondent 
two lakhs and nine thousand rupees without 
prejudice to their contentions, it was ordered 
that the petition for winding up be stayed 
pending the disposal of the appeal, and it then 
directed that if the appeal was decreed the 
Maharaja should return the two lakhs and 
nine thousand rupees to the company; but if it 
was dismissed, the Maharaja was to withdraw 
the petition for winding up; on which, of 
course, he would retain the sum so paid. 


of the terms of the order if this appeal is dismissed 
the Maharaja will retain the money and the petition 
is to be withdrawn and there will be no further 
hearing of the petition Consequently 1 think this 
is adjudgment” within the meaning of clause 15 of 
the Letters latent and that there is a right of 
appeal. 

1 desire to add that the circumstances of this case 
are peculiar and quite out of the ordinary having 
regard to the facts I have mentioned and are not 
liic*]y to create any precedent for any further oase: 
and further, to say that having deoided that there 
is a right of appeal, when we come to hear the 
appeal it may be necessary for us to deal with the 
point which has been raised by Mr. Sirkar at the 
end of his address this morning, namely, that his 
client, having regard to the form of the application, 
did not place before the Court all the evidence 
which he had at his disposal upon the points which' 
were at issue; When wo come to hear the appeal, 
in my judgment it may be necessary for us to hear 
the learned • ounsel upon that question and come 
to a conclusion upon it. It is not necessary for mo 
ar. the present moment to say anything more upon 
that matter 'I he only point which I now decide 
is that there is a right of appeal. 

*ooDKOFFG. -I - I also think that an apoeal lies. 
This application was one to quash the winding-up 
pro eediligs so far as they had g ne, on the ground 
tk'«t they constituted an abuse oi process of < ouit 

It was argued on beha f of the respondent that no 
apneal la\, because it was said that the findings 
of Wr. lust ice Greaves were not final but merely 
given for the purpo.-es of the particular application 
before hi*n and that all the questions dealt with in 
the judgment would bo open on the further proceed¬ 
ings taken upon the petition. But this matter 
cannot be determined solely with reference to the 
judgment to which the argument made reference, 
in cons* quence of the judgment of vlr lustice 
Greaves an order which is not a consent orden was 
on th^ same date made That order assumes that 
there is a right of appeal and proceeds to determine 
what will happen when the appeal is heard, 
according as that appeal is determined one way 
or the other. The order, after stating that the appli¬ 
cation of the Bank was dismissed, provided 
that the company be at dberty to prefer an appeal 

agajnsfc that order: and it concludes as follows:_ 

V And it is further oider d that the said Maharaja 
do retarn the said sum of rupees two lacs and nine 
thoasaad to the said company should the said appeal 
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After we had given judgment, basing our 
decision on the second part of the directions 
in this order, without deciding what would 
have been the oaae had those directions not 
been contained in the order, Mr. Sircar for 
the respondent said that he would consent to 
the second part of the order being reserved. 
This was done with the view to a contention 
that if this part of the order was removed, 
there woold be no appeal as regards the 
remaining part of the order dismissing the 
appellant’s application for stay of winding-up 
proceedings. This proposal was not assented 
to by Counsel for the appellant company, 
who contended that the order and the appeal 
therefrom must be dealt with as a whole. 
This contention was right. The respondent 
ooald not, after our judgment had been given, 
holding that there was an appeal from the 
whole order, by any such offer as to part of 
the order, affect the judgment so as to make 
it necessary to give a second judgment on the 
question whether there woold or would 
not be an appeal, had the order been made - 
without the second class of directions to 
which I have referred. 


be decreed, but if tho 6aid appeal bo dismissed, tho 
said Maharaja do withdraw his petition for winding, 
up and that tho said company in that event do pay 
the Maharaja the costs of and incidental to the said 
petition and the proceedings thereon ” an it have 
been iutendod that objection was going to bo taken 
that no appeal lay or did tho learned udgo, who 
passed the order, think that no appeal lay? Tho 
answer must, l think, be in the negative. To hold 
now that no appeal does in fact lie would have this 
effect, that the Maharaja would retain without pos¬ 
sibility of return the Rs. r,Oy,bUu upon the judg¬ 
ment of Mr. Justice Greaves which would be final 
without possibility of further proceedings or appeal. 

Sir tJenodo Mitter argued that all tho questions 
dealt with in the judgment would be open on the 
further hoaring. But this is not the fact. They can 
never be argued again if this appeal be dismissed, 
became, according to tho order if the appeal bo 
dismissed, then the Maharaja retains tho money 
paid to him and withdraws his petition, bringing 
those proceedings to an end, so far as tho peti- 
tioner Maharaja is concerned. The effect of the order 
passed is thus to make the judgment which preced. 
ed it final L think thero is, under the circum. 
stances of this case which are peculiar, an appeal. 
It is not necessary, haviDg rega. d to these peculiar 
features of tho case, to enter into a discussion of 
the in or o general argumeut on the question of appeal 
which was addressed to us. W hether, as Mr. fiarkar 
argueB, the issues should be tried on further evi- 
deuce is a matter, as pointed out by the Chief 
Justice, to k be ^determined, on tho appeal when 
admitted. 


We accordingly held that the appeal 
should be heard on the merits whioh has now 
been done. 

Sections 162 and 163 of the Indian Com¬ 
panies Aot, 1913, are applicable to thisoase. 

By seotion 162 it is provided that a com. 
pany may be wound up by the Court if 
the company is unable to pay its debts. 
Seotion 163 sets out three sets of conditions 
under which the oomp&ny shall be deemed 
to be unable to pay its debts. Sub-section (ni)" 
does not apply, as the learned Judge found 
that the company was solvent, and the argu¬ 
ments of the learned Counsel for the respond* 
ent have not satisfied us that the learned' 
Judge’s conclusion on this point was wrong. 
Sub-section («) was not alleged to apply ( 
and it was eub seotion (i) whioh was relied 
on by the petitioner. Sub seotion (») rune 
as follows:—*Tf a oreditor, by assignment or 
otherwise, to whom the company is indebted 
in a sum exceeding five hundred rupees then 
due, has served on the company, by leaving 
the same at its registered office, a demand! 
under his hand requiring the oompaDy in 
pay the som so due and the company has for 
three weeks thereafter neglected to pay the 
sum. or to seoure or compound for it to the 
reasonable satisfaction of the creditor.... 

The demand prescribed by the sub section 
was served by the respondent upon the appel¬ 
lant oompany on the 2nd October 1917 by 
whioh a sum of Rs. 2,41,3*5 was demanded. 
That sum not having been paid within the 
specified time, the petition was presented, 
as already stated, on the 13th Deoember 1917* 

The two main grounds on whioh the appel¬ 
lant company relied were, let, that there 
was a Iona fine dispute as to the indebtedness 
of the oompany, and (2) that the petition 
was presented with an ulterior object, w»., to 
bring pressure on the company to accept 
terms of settlement in litigation whioh was 
proceeding between the oompany and the 
ex-direotors of the company, of whom the 
respondent was one, and to to bring s® 0 

li igaiioD to an end. , * 

It appears that in August 1915 
oompany filed a Bait against the ex directors 
of the oompany, inolnding the responder* 
in this appeal, claiming a Bum over 81* 
as damages for fraud and negligence, 
was stated in the oonrse cf the argument toa 
when this 6uit came on for trial# in Augofil 
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1917, the charge of fraud against the respond¬ 
ent was withdrawn. 

Tn December 19 5 one R. Mukerjee insti¬ 
tuted a suit against the appellant company 
and the respondent for the reoovery of certain 
deeds and securities which the plaintiff 
alleged he had pledged to the appellant 
company as security for advances made, 
and which he alleged were wrongfully 
retained by the respondent, after the plaint¬ 
iff had paid off the amount due from him 
to the appellant oompany. 

In April 1916 the respondent instituted a 
suit against the aoDellant company for the 
reoovery of Rs. 2,83,747 alleged to be due 
to him in respect of principal and interest 
on account of advances made by him to the 
oompany, and this sum comprised the alleged 
debt upon which the winding-up petition was 
based. In this suit the oompany set up 
oertaio defences, amongst them being allega¬ 
tions:— . 

(1) That the respondent, being a director 

of the oompany, was not entitled to contract 
with the oompany and to charge any interest 
on the deposits made by him or to make any 
profits out of any transaction with the 
appellant oompany, and that he was liable to 
aooount in respect of any profits made by 

b i in* * • * 

In this oonneotion the oompany relied 

upon a statement in the affidavit of R. 
Mukerjee, upon whioh the application to 
Greaves, J., was based, that the respondent 
while he was a director was paid a much 
larger rate of interest on deposits made by 
bim than was paid under the rates of the 
appellant oompany to the outside publio for 
deposits of a similar nature. 

(2) The appellant oompany further alleg¬ 
ed that certain securities, pledged with the 
oompany, had been improperly deposited 
with the respondent without the authority of 
the re-oonstituted Board of Directors, which 
had oome into existence in May 1914, and 
.that suoh seourities were wrongfully and 
improperly withheld by the respondent, by 
reftOOfl whereof the oompany had suffered 
less end they claimed damans in respect 
thereof to the extent of Rs. 50,000 In this 

• respect, it was alleged that the respondent 
. insisted upon the market value of ihe securi¬ 
ties being paid to him in redustion of his 
debt, before ha would give up such securities. 

• By reason of fch$ aforementioned mattera 


it was alleged that the oompany had a SGt* 
off against the respondent’s claim, and they 
also counter olaimed in respect thereof, and 
alleged that upon an aooount being taken 
hardly any money would be found due to the 
respondent. 

The trial of the respondent’s suit against 
the oompany, although the suit stood in the 
cause list, dated 9th June 1917, whioh was 
shown to us, before the company’s suit 
against the ex-directors, was postponed until 
after the determination of the company’s 
suit. 

There is a dispute as to how this oame to 
be done and as to whether it was with the 
consent of the respondent or against his 
wishes; but the fact remains that the re- 
pondent's suit has not yet been heard, whereas 
the trial of the company’s suit was begun in 
August 1917 and now stands adjourned part- 
heard, and we were informed that a day in 
the present month has been fixed for the 
further bearing. 

As regards R. Mukerjee’s suit, the posi¬ 
tion is that a decree has been obtained by 
the plaintiff in that suit aarainst the company 
and the respondent, and the question of 
liability for costs between the two co-de¬ 
fendants stands over until after the trial of 
the company’s suit. 

It is alleged on behalf of the oompany 
that under these oiroumstanoes there was a 
bona fidi dispute as to the indebtedness of 
the oompany to the respondent, and that 
the presentation of the winding up petition 
wai an abuse of the prooess of the Court 

There is no doubt that the Court has 
inherent jurisdiction to stay proceedings 
where they amount to an abuse of its prooess: 
this is a well recognised principle. 

And it was argued that in this oase the 
oompany had not negleoted’ to pay the sum 
demanded within the meaning of section 163 
(1) of the Indian Companies Act. Rsliance 
was plaoed upon the judgment of Sir G, 
Jessel, M. R., in London and Paris Banking 
Corporation In re (1), in whioh oase he 
was dealing with the English Statute whioh 
is in similar terms to the Indian Act and in 
whioh he said: “Negligenoe is a term which is 
well known to the law. Negligence in paying 
a debt on demand, as 1 understand it, is 
omitting to pay without reasonable excuse. 

(1) (1*7*; 19 e T 411 Rt P 4i9 f 23 W, B, 643, 
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Mere omission by itself dees not amount to 
negligence. Therefore, I should bold, 
upon tbe words of the Statute, that where a 
debt is bona fide disputed by tbe debtor, and the 
debtor alleges, for example, that the demand 
for goods sold and delivered is excessive and 
says that he, the debtor, is willing to pay 
euoh sum as be i« either advised by com¬ 
petent valuers to pay, or as be himself con¬ 
siders a fair sum for the goods, then in that 
oaee he has not negleoted to pay, and is not 
within the wording of the Statute.” 

In this oase the company alleged there 
was a bona fide dispute and they were willing 
to pay what was found due on the taking of 
an aooonnt. 

Now in this ease we do cot think it is 
neoeseary for us to deoide finally whether 
there is a “disputed olaim” in fact; it is 
sufficient for us to say that it appears to the 
Court (1) that on the materials before it 
there is ground for supposing that there 
is a bona fide dispute as to a substantial part 
of the debt on which the winding up peti¬ 
tion was based, and (2) that the company is 
solvent. 

Under snoh circumstances the proper 
oourse is a suit: that course the respondent 
did adopt; and the suit which he instituted 
to reoover the amount due to him has in 
faot been postponed until after tbe hearing 
of tbe suit by the company against him 
and his co-directors; under these oironm- 
stanoes we do not think that an order for 
winding-up the company ought to have 
been made on the petition until the litiga¬ 
tion involved in the two above-mentioned suits 
had been disposed of. 

It follows that in our judgment the learned 
Judge was not right in dismissing the com¬ 
pany’s application in toto. 

- The application was to remove the peti¬ 
tion from the file, to restrain the issue of 
advertisement and to stay all proceedings in 
respect of the petition, and in our judgment 
the proper order to be made, under the 
ciroumstanoes of this oase, will be that the 
winding up proceedings be stayed until the 
determination of the two above-mentioned suits 
vie, the Company’s Suit (No. 961/15) and 
the respondent’s Suit (No. 454/16), the ques¬ 
tion of the costs of tbe winding up proceedings 
will be determined by the Judge taking euoh 
winding.np prooeedipgs; this will include the 


oosts of the application heard by Greaves, J., 
which is now tbe subjeofc of appeal. 

We have said nothing with regard to the 
second ground above mentioned, vie., that 
the petition was presented with an 
ulterior motive: having regard to the con¬ 
clusion at whioh we have arrived in respect 
of the first ground, a deoision upon the second 
is rendered unnecessary, and, inasmuch as 
there is litigation pending between the 
parties, it seems to us that it is not desirable 
to express an opinion upon any matters 
involved in this application unless it is neces¬ 
sary and material for our judgment. 

Tbe result will be that the appeal will be 
allowed, the order of the learned Judge 
will be set aside and that the respondent 
will return to the company the sum of two 
lakhs nine thousand rupees, and the order 
above-mentioned will be substituted for the 
order of the learned Judge. The respondent 
must pay tbe appellant’s oosts of this appeal. 
Woodroffe, J.—I agree. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Jivil appeal No. 140 up 1916. 

April 3. 1919. 

Present: —Mr. Justice Etafique and 
Mr. Justice Piggott, 
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BANKET LAL *mu others—Plawtifis 

-Rispowi KITS. 

Trust, creation of, by Will-Vagueness-Committee 
of management limited by author to descendants—Court, 
whether can appoint strangers to committee—Civil pro¬ 
cedure Code Act V of 92 h -Trustee, new, 

appointment of—Court, power of, to direct delivery j 

property. 

Where by a Willa wakf is created, the''bjeoti 
of the charity and the property in respect of 
the rcakf ia created are speoifled and t e . 
direction as to the mode in which the wakf P*>P 
is to be managed and applied, the w » u • 

trust whioh ia not bad for vagueness, mere y . 
the committee is given all sorts of powers * 

the management of the propertiea. w p* *• 

P Wh^la ] W ;i. creating a tm»t and nominating 
a oommittee for the management there 

testator directs that no ene other than ft I 
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ant of his is to be a member of tbe committee, 
and none of his descendants is available, or a 
sufficient number of them oannot be obtained, to 
serve on the oommittee, the Court has potver to 
add strangers to the committee, [p. 57 *, cola. 1 & 2-3 
Where in a suit relating to a trust new trustees 
are appointed, the Court has power, under Beotion 
92 (h) of the f’ivil Procedure Code, to make a deoree 
directing the old trustees to deliver the trust pro¬ 
perty to the new trustees, [p. 673, ool. ] 

First Appeal from a deoree of the Distriot 
Judge, Mainpuri, dated the 2rH May 1916. 

The Hon’ble Pundit Motilal Nehru t Messrs, 
Baldev Bam Dave and Pearey Ld Banerji, for 
the Appellant. 

The Hio’ble Dr. Tej Bahadur Supra, 
Messrs. Surendro Nath Sen, Sital Prasad Ohoih, 
Qtrdharilal Agarwala, Vma Shanker Bajpai 
and Baleshwari Prasad , for the Repondents. 

JUDGMENT.—The two appeals Nos. 140 
and 241 of 1916 are oonneoted and arise out 
of a suit brought uoder section 92 of the 
Code of Civil Procedure. 

The prinoipai appeal is No. 140 of 1916 
and is by one of the defendants only. It 
appears that there were two brothers, oalled 
Knnj Behari Lai and Sital Prasad, who had 
a considerable joint business at Eiawab. 
Kunj Behari had no children. Sital Prasad 
bad four son*, namely, Bmke Behari L il, 
Girwardbari Lai, Baoarsi Das and Sieo 
Narayan. On the 6th of December 1 ^00 there 
was a partition between the two brothers, 
Kudj Behari and Sital Prasad. On the 21st 
of Deoember 1900, Kunj Behari made a Will 
by which he gave his separated share to his 
nephew, Banke Behari Lai, and the eldest 
son of tbe latter, Jai Narayao, in the propor¬ 
tion of 7 annas and 9 annas respectively. 
Knni Behari Lai died some time prior to 
1902. Oq the 18th of December 19C2. Sneo 
Narayan and Girwardbari Lil brought a suit 
against their father and their brothers 
and nephews for partition of the pro¬ 
perty. ignoring the partition of 1900 and 
contesting at the same time the validity 
of the Will of Kunj Behari Lai in favour of 
Banke Behari and his son. The dispute 
between tbe parties was referred to arbitra¬ 
tion. The arbitrators upheld the partition 
of 1900 as also the Will of Kunj Behari Lai. 
They divided the separated share of Sital 
Prasad between him and hie descendants. A 
deoree wae accordingly made in terms of tbe 
award on tbe 16th of April 1903, nnier 
which property of the value of ab mt 
fts, 52 f C00 was given to Sital Prasad, Oo 


5^7 

tbe 24tb of February 1101, Sital Prasad 
made a Will in respect of hia separated share, 
by which it is alleged he oraated a trakf 
directing the ereotion of a dharamshala and a 
bathing ghat at Etawah and appropriating 
the inome to the upkeep of both. He died 
a few days after on the 5th of March 1904. 
On the 12th of September 1904, two 
applications were made by Banke Behari Lai 
to the Municipal Board of Etawah for permis¬ 
sion to huild a bathing ghat on the bank? of 
the Jamoa and a dharamshala on the land 
mentioned in the apoliaatioo in or near the 
town of Etawah. Tbe two applications are 
printed at pages 16 and 17 (R), With 
regard to his application relating to the 
building of the bathing ghat permission was 
granted by the Municipality. His applica¬ 
tion about the dharamshala was refused on 
the grouud that the land upon which he 
proposed to build was natul land and per¬ 
mission could not bo granted to baild upon 
it. Nothing farther was done in the matter 
for some years. Banke Behari Lai died on 
the 5th of March 1907. O a the 14th of 
March 1907 Banarsi Das and Sheo Narayan, 
two of the sons of Sital Prasad, brought a 
suit against Jai Narayan, G rwardhari Lai 
an! Gar Narayan for cancellation of the Will 
of the 24-h of February l^Ot and for the 
recovery of their share iu tbe eitate of Sital 
Prasad. In the alternative the plaintiff? 
prayed that if the Will of the 2lth of Feb¬ 
ruary 1904 was held to be genuine, the direc¬ 
tions contained therein should be carried out. 
The defence to the suit was that the Will was 
a valid Will aod that it created a xtahf. In 
May 190 7 an application was mide by the 
plaintiffs for the ameodment of their plaint, 
praying that the allegation with regard to 
the validity of the Will be eliminated, and 
that their relief with regard to the maintenance 
and observance of the wakf be allowed. The 
amendment was opposed by the defendants 
UQsaooesefnlly. The case was disposed of on 
the 29th of Jane 1907, and the only question 
before the Court was as to costs as the relief 
sought by the plaiufciffi after the amendment 
was practically admitted by the defendants. 
A few days prior to the decision of that case 
Jai Narayan and Rup Narayan brought a 
saib on the 13th of June 1907 against 
Binarai Dis for the recovery of ft?. 1 <,268, 
of which R?. 11, m 4 was the principl and 
the balance interest, on the allegation that 
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Banarsi Das rad taken a loan from his 
father and the money was payable to the 
wakf fond. The claim was resisted on the 
ground that no loan was obtained by Banarsi 
Das but that the eom in question was 
a gift by his father to him in his life¬ 
time. The case wes fixed for hearing on 
the 5th of December 1907. On that date 
the 6rst meeting of the oommittee ooostituted 
by the Will of the 24th of February 1904 
was held and certain questions were put by 
Banarei Das to the members of the oommittee 
for decision. Among the said questions three 
related to three sums alleged to have been 
paid to Banarsi Das, to the daughter of Jai 
Narayan and to the daugbter8-in-law of 
the family of Sital Prasad. The three sums 
were;— 

Rs. 10,000 to Banarsi Das, Rb. 5,000 to 
the daughter of Bai ke Behari Lai as kannya- 
dan , and Rs, 4,000 to the daughtere*io.law of 
the family. 

The committee oame to the conclusion that 
the said three eums were gifts by Sital 
Prasad to the persons named above. Sheo 
Narayan, who was amember of the oommittee, 
entered his protest against the resolution of 
the oommittee. The proceedings of the com 
mittee of that date that have been printed 
and are before us show that Sheo Narayan 
objected to one of the resolutions. He has, 
however, in his evidence deposed that he 
objeoted to all the resolutions passed at that 
meeting and that the word yih has been 
ohanged into eh, that is, in other words, 
the word “these” has been altered into 

M It 

one. 

Another resolution of the same committee 
was passed to the effect that the elaim 
against Banarsi Das should not be pressed. 

Accordingly a telegram was sent to the 
Court at Mainpuri where the ease was pend* 
ing, and the claim against Banarsi Das was 
withdrawn. 

On the 27th of May 1907 a house was 
purobased in Etawab for Rs 8,500 and a 
dhuramthala was started. It is in evidence 
that charity was dispensed at the plaoe from 
the 14th of August 1907 to the 3rd of June 
1909, and that the expenses during that 
period amounted to Rs. l,30°-8 3. The 
building was sold on the let of March 191o, 
and we will refer to this transaction later on. 

On the 17th of November 1913, an applioa- 

* • • • • 


tinn was made by three, persons, namely 
G inri Shanker, Banke Lai and Ujagar Lai, 
to the Legal Remembrancer for permission 
to bring a suit in respect of the alleged wakf 
under section 92 of the Code oF. Civil Pro* 
oedore and permission waB granted to them 
on the 19th of Marob 1914. They instituted 
the suit out of which these two appeals 
have arisen on the 20th of May 1915 against 
the sons of Banke Behari L»l, of Girwar* 
dhari Lai, of Banarsi Das and against Sheo 
Narayan. The latter is the odI/ surviving 
sen of Sital Prasad. It was alleged in the 
plaint that Sital Prasad had oreated a wakf 
by his Will dated the 24th of Februaiy 1904 
and that the wakf property consisted of oaah, 
houses, village and jewelry amounting in all 
to the value of Rs. 1 20.090. The trust was 
oreated according to the plaintiffs for the 
construction and upkeep of the dharamthola, 
the two temples and a bathing ghat on the 
bank-4 of the Jamna, both for the nse of the 
Hindu public. Under the Will a oommittee 
was appointed, consisting of a President, a 
Secretary and four members. The oommittee 
had not only done nothing in the matter 
but bad been guilty of mieoonduot. It- was 
alleged in paragraph 6 of the plaint that the 
members of the oommittee had been mis¬ 
appropriating the wakf properety and had 
been deriving undue advantage therefrom 
and had been benefiting their near relations. 
A specific instance of bad faith was given in 
paragraph 7 of the plaint, where it was stated 
that an irrecoverable debt due to the firm of 
Banke Behari Lai and Jai Narayan for the 
sum of Rs. 16,000 was transferred to the wakf 
acoonnt and a mortgage taken from the 
debtors. The plaintiffs described themselves 
as members of the family of Sital Prasad 
and of the religion that he belonged to. 
They said that they were entitled to wor¬ 
ship at the temple that was to be built 
aooording to the Will of the 24th of February 
1901, as also to bathe at the ghat on the 
banks of tbe Jamna if that bad bein built. 
They, therefore, sai5 that they had a right 
of action apainsfc the defendants. They 
distinctly stated that 'he wakf oreated under 
tbe Will of the 24th of February 1904 was 
a charitable and religious pnblio toakf. 
They prayed for the following reliefs :— 

(a) i he present trustees may be removed 
and Dew ones may be appointed according 

to the dievrotio* 9I the Court, • • 
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(6) The entire property of the wakf may 
be delivered over to the new trustees. 

(o) Jai Narayan and Prag NarayaD, the 
two ad nit sons of Banke Behari Lai, should 
be made to furnish an account of the wakf 
properties and to state what and where the 
toahf properties are. They should also be 
made to refund to the wahf fund any sum 
whioh may have been misappropriated by 
them or by their ancestor or may have been 
lost by miso^ndnot or negligence of them¬ 
selves or their ancestor. 

(d) A soheme for management of the wahf 
property should be laid down. 

(«) Any other relief whioh the oironm 
stances of the case may require be granted to 
the plaintiffs. 

(/) Costs of the suit be awarded against 
the defendant who is found to be at fault. 

The chief contesting defendants in the 
ease were Jai Narayan, and hi* brother, 
Prag Narayan, who filed a joint written 
statement. They pleaded that the trust in 
question was a private trust and not a 
publio trust: that full discretion was allowed 
by the testator to the members of the com¬ 
mittee both as to the object of the trust and 
the management of the trust property ; that 
the dharamshala and the ghat were not built 
because the funds left for tbeir construction 
were found to be insuffiiient; that in place 
of the dharamshala and the ghat the members 
of the committee started a school and thereby 
carried out the wishes of the testator. The 
instance of the mortgage of Rs. 16,000 men¬ 
tioned io paragraph 7 of the plaint was 
challenged. The defendants said that it was 
a good investment. The list of wahf pro¬ 
perty given at the foot of the plaint was 
challenged. The last plea was that the suit 
by the plaintiffs was a counterblast to the 
suit brought by Prag Narayan against Gauri 
Shanker for the recovery of sums misappro¬ 
priated by his father, Raghubir Dayal, who 
for a long time was the Munib of the firm of 
the defendants. Sheo Narayan, the surviving 
eon of Sital Prasad, practically supported 
the claim of the plaintiffs. Both parties gave 
evideno* in the case, but the aooonnt books 
of the defendants were not produoed in Court 
in spite of repeated demands till a very 
late stage, when they could be of no use 
as the evidence in the oase had clissd. 
The learned Juige who tried the case, 
after ft «ftrefpl consideration of the evidence, 


came to the following conclusions. That 
the Will of the 24th of February H04 
created a charitable and religious publio 
wahf; that the plaintiffs had a right to 
suf; that the oommittee had not carried 
out the objects of the icihf; that some of 
the members of the committee had been 
guilty of misoonduct and that the instance 
given by the plaintiffs as well as the 
relicqoiahment of the claim of Rs. 10,000 
against Banarsi Das together with the 
payment of the sum of Rs 5,0 JO to the 
daughter of Banke Behari Lai were some 
of the instances of bad faith; that the 
trust property was worth Rs 53,000 and 
that Jai Narayan should render aoaonnts 
to the new oommittee whioh the Judge 
appointed. We have already remarked 
above that there are two appeals in the 
ease. The principal appeal is by Jai 
Narayan and the connected appeal is by 
the plaintiffs. We shall dispose of both 

appeals by one judgment in the principal 
case of Jai Narayan. 

. The argument on behalf of Jai Narayan 
is somewhat different from that whioh was 
put forward in the Court below. We shall 
first give the heads of the arguments of the 
learned Cmnsel for him and then discuss 
them seriatim. It is contended on behalf 
of the appellant Jai Narayan that the 
Will of the 24th of February 1901 created 
no wikf at all; that if by straining of the 
lananage it be held that the Will did oreate 
a wakf, that wakf was a private one. In case 
the wxkf is held to be a public one for 
oharitable and religious purposes, then it is 
bad for vagueness. Moreover, the members 
of the oommittee have from time to time 
dealt with the wikf property honestly and 
to the bast of their judgment and ability 
and no misappropriation of any portion of 
the wa '<f property has been made, nor has 
any bad investment bBen deliberately ma 3 e 
by any members of the oommittee of the 
wakf fund. A wakf in respect of the village 
of Kutubpur had been made sometime prior 
to 1904 and no new wakf could be created 

h u th ij T lU , 0t . 1904 and » therefore, the village 
should be left out of account. The sum 

found by the learned District Judge as wskf 
property is wrong an 1 the real amount is 
Rs. 3d,550 7 9 It is farther contended that 
all the defendants should have been mida 
liable, if at all, f er reuditipq pf a 9 , 0 “ Q ^ 
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delivery of the trust property. The order 
of the learned Diatriat Judge with regard 
to the delivery of trust property is ohal- 
leDged on the ground that it ia ultra vires, 
as no such order can be made under seotion 
92 of the Code of Civil Proeedure. As to 
the constitution of the new committee objec¬ 
tion is taken to the appointment of Brahma 
Narayan, who is not among the descendants 
of Sital Prasad. 

Before discussing the merits of the 
first objeotion that the Will did Dot 
create a t oakf at all, we would remark 
that this objeation wa9 not taken by the 
defendants in their written statement or in 
the argument before the lower Court or in 
the grounds of appeal before this Court. 
We have, however, allowed the learned Counsel 
to urge and argue the point. He contends that 
the language of the Will only expresses a 
pious wish of the testator and does not posi¬ 
tively lay a command upon the members of the 
committee to do any of the things suggested 
in the Will. Therefore, the words are pre¬ 
catory and oannot be said to oreate a valid 
trust. After a oareful perusal and examina¬ 
tion of the language of the Will which, by 
the way we may remark here, we have 
seen and considered in the original, we are 
unable to agree with the learned Counsel. 
The words of the Will bearing on the point 
under disoussion are as follows:— 

“ 1 , therefore, give it in writing as regards 
the said property that I shall remain in 
proprietary possfession of the property dur¬ 
ing my lifetime, that as regards the 
moveable and immoveable properties that 
might remain in my possession at the time 
of my death I make a Will as follows. A 
committee should be formed to carry out 
the directions given below:—The oommittee 
would have all sorts of powers regarding 
the management of the Baid properties. My 
eldest sod, Banke Behari Lai, should be 
appointed as the president (of the oommittee), 
Banarsi Das, my third son, should be the 
the secretary, and Sheo Narayan, my 
fourth son, Jai NaraiD, son of Banke 
Behari Lai aforesaid, Gur NaraiD, 
son of Girdhari Lai, and Gauri Shanker, 
son of Raghubir Dayal, should be appoint¬ 
ed as the members of the said committee.” 

After giving certain directions about the 
constitution cfthe oommittee the testator gees 
OP tp saj 


[1920 

• • 

“I consider it advisable to give soma 
of the directions below. The committee, 
so far as possible, shall ba bound to comply 
with them, • 

(а) Bisrant (ghat) Sri Jamnaji should 
be built in Efcawah at a oost of about 
Rs. 2,EOO. 

(б) A dharzmshala containing two temples, 
one of Sri Mahadeoji Maharaj and the other 
of Sri Thakurji Mharaj, should bj bail; in 
Etawah at a oo9t of about Rs. 5,009. 

(c) In the said dharamshala each of the 
four sons of mine should cause 4 small 
rooms to be built at his own aost, under 
the management of the committee, with 
reference to tbe plan of the dharamshala. 
The amount that might be given in charity 
on tbe occasions of the marriages of my 
sons, grandsons or their male ohildren should 
be given in this wakf fund to -tbe extent 
of 1 /4th. Should any one fail to do so, he 
and his eons shoold be debarred from bolding 
any of the aforesaid offices so long as 
they do not comply with the above directions. 

(d) Tbe principal amount of cash or tbe 
property should not be utilised in defraying 
any expense other than those enumerated 
above. So far as possible about 3/4ths of 
tbe income yielded thereby, i. e , interest or 
profits should be spent on the following objects 
according to tbe discretion of the oommittee 
or on any other aot of charity.” 

The objects of charity are then specified. 
Tbe rest of tbe Will relates to tbe powers 
of tbe president and tbe secretary and tbe 
mode in which the wakf property shall be 
managed. There ia a distinct direction 
that the income and tbe expenditure 
of tbe property shall be daily entered in 
the aoaonnt book. It is dear from the 
language of the passages we have just quoted 
that the Will in question did oreate a wakf, 
Tbe argument on behalf of the appellant 
is founded upon the discretion allowed to 
tbe committee, but that discretion relates 
only to the management of the properties 
and not to the objects for which the wikf 
was created. The words of tfce Will are:— 
“The oommittee would have all sorts of 
powers regarding the management of the 
said properties.” It is nowhere stated in 
the Will that the oommittee oould, if 
they ohosp, divert tbeuse of the property from 
.the objects for which the trust was create!. 
It is trqe that where charities &re mentioped. 



INDIAN OASES. 


571 


Vol. LVIII] 

JAI NARAIN V, BANKET LAD. 

the teetator gives disoretion to the oommittee 
to spend the income on the charities 
mentioned by him as well as any other 
that the oommittee might think proper, 
but the language would not bear the 
oonstruotion tried to be put upon it by 
the learned Counsel for the appellant, to 
the effeot that the oharities specified in 
the Will oould entirely be ignored by the 
members of the oon mittee. The descend 
ants of Sital Prasad themselves understood 
the Will to oreate the trust This is not 
only apparent from the written statement 
in the present oase but also from the 
written statement Bled in the suit of 1907, 
already mentioned abrv*, as al-*o from the 
applications of Bai ke B hari Lai made to 
the Municipality on the 4 2th of September 
1904. There were 12 meetings of the 
oommittee in all from 5th of Deoember 
1907 to the 29th of July l i 5, and at 
all those meetings the trust was reoogm'aed. 
We are, therefore, of opinion that the Will 
does oreate a trust. 

The oontention for the appellant that it 
is a private trust has also no foroe. The 
objeot of the trust was the construe- 
tion of a dharamshala and of a bathing 
ghat, at both of which not only the 
members of the family of the testator or 
the members of his religion but presum¬ 
ably the Hindu public would have aoiees. 
There were to be two temples in the 
dharamshala to wbioh the Hindu publio 
worshipping the idols to be installed in 
those temples would have free aooess. The 
feeding and the olothing of the poor who 
visited or resided in the dharamshala and 
the free distribution of medioine would 
also go to show that the trust was a 
publio trust. In faot Banke Bebari Lai 
in his applications to the Manioipality, 
when asking for permission to baild a 
dharamshala and a bathing ghat, desoribes 
the trust to be a publio trust. We will 
quote one or two sentences from his 
applications. In his application for build¬ 
ing the ghat he says as follows:—“Accord¬ 
ing to the directions given in his Will by 
my deceased father I wish to construct 
two pakka built vishrmts for the good of 
the publio and the benefit of the soul in 
the next world. 1 pray that the Govern¬ 
ment may, for the benefit of the general 
. public and the poor, be pleased, eto f| el<j.” 


In his application for permission to build 
a dharamshala he said:— 

“At the time of his death my father 
made a Will for construction of a dharam¬ 
shala as well. I also want to execute the 
Will aforesaid for the benefit in this world 
and in the next world as well as for 
public good. I file herewith two copies 
of maps and pray that for the pnrpose 
of doing good to the poor, for public and 
charitable purposes, the dharamshala may 
after local inspection be permitted to be 
constructed.” 

At the various meetings of the committee 

that took plaoe from time to time it was 
prominently brought out in the proceed¬ 
ings that the trust was a public trust. 
The proceedings are printed from pages 28 
to 42 (A). We have no hesitation in 
holding that the trust oreated by the Will 
is a publio trust for oharitable and religious 
purposes. 

The oontention with regard to vagueness 
wap, however, strongly pressed before us 
by learned Counsel for Jai Narayan. In 
respect of this contention also we have 
to remark that it was not urged in the 
Court below at aoy stage of the oase, nor 
does it find a place in the grounds of 
appeal here. The argument is again urged 
on the basis of the power of disoretion 
given to the oommittee by Sital Prasad. 
It is contended that when the oommittee 
had fall discretion to do as they thought 
proper both with regard to the objeot of 
the tvakf and the manner of managing of 
the toikf property, there obviously was 
vagueness in the creation of the trust. 
We do not find from the Will that full 
and unlimited power was given to the 
committee to do what they liked both with 
regard to the objeot of the tcakf and the 
management of the property, Oa the 
contrary we find that the only disoretion 
given to the committee was with regard 
to the management of the trust property 
and that with the qualification that the 
corpus of the property oould not be dealt with. 
The committee had also to a certain extent 
discretion as to the expenditure of a 
portion of the income on charity other 
than the oharities speoified by the testator. 
The learned Counsel for the appellant first 
a^nmes that the Will left everything to 
the members of the eommitte# &od theq 
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bases his argument on the plea of vagueness. 
As we have already remarked above, the 
Will distinctly and clearly lays down the 
direction that a dharamshala and a bathing 
ghat are to be built and that t^ree-fonrtbs 
of the income of the wakf property is to 
be spent in the upkeep of the two buildings 
and towards the support of the poor and 
the needy who visited the dharan.shala and 
on the free distribution of medioine to the 
siok. There is no vagueness about these 
objeots at all, nor is there any discretion 
left to the members of the oommittee 
about them. For the appellant several 
cases have been oited in support 
of the contention that the trust created 
by the Will is bad for vagueness. Qo\ool 
Nath Quha v. Issur Lochun Boy (1), Mussoorie 
Bank Limited v. Albert Charles Raynor 
(2), Eumara8ami v. Subbaraya (3), Bun- 
chordae Vandravandas v. Parvatibai (41, Jugal • 
kishore v. Lakshmandas (5), Qrimond v. 
Qrimond (6), Blair v. Duncan (7). 

Tn the Bombay case (4) the property was 
left by the testator to the trustees for 
making dharamshala. It was held that 
the word dharm dan had so many various 
meanings that it oould not be decided for 
what purpose the testator left the property. 
The dedication was held to be void for 
uncertainty. The second Bombay oase to 
be found at page 659 (5) is really against the 
contention of the appellant. In that oase 
it was held that beoause the dharamshala 
was attached to the temple and there was 
a direction for the maintenance of a 
sadabait t the intention of the founder was 
to devote the property to public, religious 
and charitable purposes. 

In the Madras ca6e (3) a Hindu by his 
Will, after appointing certain persons exe¬ 
cutors for the purpose of managing his 
estate after his death, gave them the 

(1) 14 0. 222; 11 Ind. Jur. 334; 7 Ind. Dec. (N. s.) 
147. 

(2) 4 A. 600; 0 I. A. 70; 4 Bar P. C. J. 346; 2 Ind. 
Dec. (n. b.) 063. 

(8) 9 M. 325; 3 Ind. Dec. (y. s.) 622. 

(4‘ 23 B. 726; l Bom L R. 607: 3 O. W. N. 621; 26 
1. A. 7l« 7 Sar. P. C. J. 643; 12 Ind. Dec. (n s.) 486. 

(6) 23 B. 669; 1 Bom. L. R. 118; 12 Ind. Dec. (N. s.) 
440. 

'6 (If05) A. C. 124; 74 L. J. P. C. 3 ; 92 L T. 
477; 21 T. L. R. F23. 

(7) M902 A. C. 87; 71 L. J. P. 0. 22; 60 W. R. 369; 
86 L. T,_167j 18 T, b.R. A9U 


following direction : “5Tou should give my 
brothers, their wives and ohildren according 
to your wishes. ” The contention for the 
beneGoiaries was that a trust had been created 
in their favour, Tbeir contention was dis< 
allowed, on the ground that the words of the 
testator mentioned above did not create a 
trust as they ware not sufficiently imperative 
and too vague and general. 

The oase of Mussorie Bank Limitsd v. 
Albeit OharUs Baynor (2) is also distin¬ 
guishable from the present oase. In that 
oase property was left by the testator to 
bis wife completely, with a wish that when 
no longer required by her he hoped that 
she would deal jastly by ber ohildren. 
It was hell that the Will oreated do trust 
and that the words were neither wall 
defined nor imperative. 

In the oase of Blair v. Duncan (7) a 
lady by a oodicil iD her own handwriting 
directed her trustee that in a certain event 
one half of the residue of ber estate 
should be applied for suoh charitable or 
publio purpos39 as the trustee might think 
proper. The words were found to be much 
too vague aud uncertain to create a valid 
trust. 

In the oase of Qrimond v Qrimond (3) 
property was left to the trustees for applica¬ 
tion to oharitable or religious sooietie9 or to 
suoh institutions as the trustees might 
seleot. 

In both the Eoglish oases the word ' or ” 
was taken to be disjunctive, and it was 
held that the language of the testator 
was muoh too vagoe and uncertain as to 
the objeot of the trust. We do not thiok 
that any of the oases relied upon by the 
learned Counsel for the appellant helps 
him. The correct principle to determine 
the validity of a trust, in the words of an 
eminent English Judge, is whether the 
testator has pointed ont the objeot, the 
property and the way in which it shall 
go. ” In the present oase the objeots of 
the trust are distiootly epeoified in the 
Will by Sital Prasad, namely, the hnilding 
of the gh'-t and the dharmashala and 
tbeir maintenance and certain charities. 
The properly is also speo'fied in the W«ll, 
for he says that the property in respect 
of whioh he crcttes the trust is that in 
respeot of whioh he obtained a decree on 

the 16th of April 19Q-3, and the way in 
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wbioh the property waa to be applied is 
also definitely stated in the Will, Damely, 
the upkeep of the ghat and the dharmashala 
and the support of the oharitie9 mentioned 
in the Will. We, therefore, hold that the 
trust created by Sital Prasad is not bad 

for vagueness. 

The 4th objeotion relates to Kntnbpur. 
It is said that no trust oould have been 
oreated in respeot of it by Sital Prasad, 
inasmuch as he himself admits by the Will 
that a former trust existed in respect of 
it. This plea was not taken in the Court 
below at any stage of the oase. The deoision 
of the question really depends upon evidence, 
which would disclose the fasts and circum¬ 
stances under whioh the former trust with 
regard to Kutubpur was made. It is quite 
conceivable that Sital Prasad himself made 
a trust in respect of Kutubpur in language 
wbioh left him the power in his own life¬ 
time of oreating another trust in respeot of 
it. The defendants had sufficient oppor¬ 
tunity to meet the case of the plaintiffs and 
they could have shown by evidenoe circum¬ 
stances under wbioh the original trust in 
respeot of Kutubpur wee oreated. We, there¬ 
fore, disallow the objeotion. 

******* 

The objeotion of the appellant to that 
part of the decree cf the lower Court which 
directs delivery of the trust property to the 
pew trustees is aleo without foundation. 
It is contended that sueh a deoree is 
not within the purview of 6eotioD 92 of 
the Cede of Civil Procedure. We think 
that clause ( h ) of eeotion 92, Civil Procfdure 
Cede, to the Effect “granting suob further 
or other relief as ibe nature of the case 
may require ” empowers a Court to make 
suoh a deoree as the lower Coorfc has done. 
This view is not without authority. It has 
been adopted in one or two cases both 
here and iD Calcutta. 

A very strenuous objeotion is taken to 
the appointment of Dharam Narayan to the 
new oommittee, on the ground that the 
Will of Sital Prasad distinctly laid down 
that no one other than from among bis 
deeoendanta was to be a member of the 
oommittee. It is true that there is suoh 
a provision in the Will, but if by death or 
refusal or misconduct of the descendants 
of Sital Praead it appears that none of 
them is available for eervioe of the oommittee, 


or if a sufficient number of them cannot 
be obtained to serve on the committee, the 
Court has power to add even strangers 
to the oommittee. In any other view of the 
law a trust oculd be defeated by a trustee 
or trustees by refusing to aot or by misoon- 
duoting themselves or by their death, if by 
the terms of the trust the appointment to 
the committee had to be made from the 
deseoendanta of the testator only. Lewin 
in his book on " Trust ” talking of a case 
like the present says:— 

“if trof tees either die in the testator’s life- - 
time or decline the office or disagree among 
themselves as to the mode of execution or 
do not declare themselves before their 
death or if from any other oiroumstanoe 
the exercise of the power by the party 
who is entmsted with it becomes impossible,, 
the Ccurt will substitute itself in the plaoe. 
of the trustees and will c zeroise power by 
the most reasonable rule vide page 1050, 
We thiik that the learned Judge was right 
in appointing Dharam Narayan to the com¬ 
mittee; the latter, though not a descendant of 
Sital Prasad, is a distant collateral. 

Both the appeals, therefore, fail. 

We modify the deoree of the Court below 
by deleting from it the direction to Jai 
Narsyan to render aooounts to the new com¬ 
mittee and instead we direct that the first 
three defendants should pay to the new oom¬ 
mittee Rs. 48,000 with interest at 4 per 
oeDt. per aDDum from the 5ih of March 
1904 to the date of payment less a sum 
of Rs. 1.3C8, and to deliver the houeea 
and the share in the village, of Kutubpur 
to the new oommitte. The rest of the 
decree is maintained. 

The appeal of Jai Narain is dismissed 
with costs, including in this Court fees on 
the higher ecale. 

The oross objeotion of Sheo Narain about 
bis oosts is disallowed. 

Appeal dismissed. 
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BOMBAY HIGH COURT, 

Second Civil Appe*l No. 711 of 1918. 

Deoember 18, 1919. 

Present :—Sir Norman Maoleod, Kr , 

Chief Justice, acd Mr. Justice Crump. 

GANPATRAO APAJI JAGTAP— 
Plaintiff— Appellant 
versus 

BAPU TUKARaM- Defendant— 

REfPOKDENr. 

Evidence Act (Iof \Sl2j, 92, prov. fi—Document, 
party signing, whether can alter nature of, at regis¬ 
tration-intention of parties, evidence of, when admis¬ 
sible. 

A party who lias put bis signature to a document 
•which is clearly a sale-deed, cannot alter the nature 
of that document by writing on it when the docu¬ 
ment is registered that it means something else 
than it really appears to be. [p. 616, col I.] 

Where a document itself is a perfectly plain, 
straightforward document, no extrinsic evidence 
is required to show in wbat manner the language 
of the document is related to existing facts It is 
only where the terms of a document itself require 
explanation, that evidence can be led within the 
restrictions laid down by proviso 6 to section 92 of 
the Evidence Act. [p 57«, col. 1.] 

Appeal from the deoieion of the Joint 
Judge at Poona, in Appeal No 4*. of A914, 
reversing the deoree passed by the Second 
Class Subordinate Judge at Baramati, in Civil 

Suit No. 293 of 1912, 

Messrs. 0. S. Rao and B. K. Meher.dale, for 

the Appellant. 

Messrs. Jinnah and S. R. Bokhale ), ior 
the Respondent. 

JUDGMENT.—The plaintiff brought tb a 
suit to rtdtem the plaint land wbioh had been 
mortgaged to the father cf the at defend¬ 
ant by three -brotheis Balvantrac, Namaeu 
and Tatya by a detd of mortgage lor Rs. 700 
on the 8th August 1865 Onb R»u. j> pui- 
ported to buy the iqoity of redemption by 
a sale deed in 1867, and the preaent plaint¬ 
iff is an assignee from Ramji. After the 
three brothers had exeonted the deed iu. 
favour of Ramji in 186?, two of them Tatya 
and Namdeo purported to sell to two persona 
Savlya and Pandu their right in the »qui y 
of redemption, aDd tbereafier in exeouwou 
of a deoree against Balvantrao his right in 
the equity of redemption was put up for sale 
and bought by the »et defendant. Ine i»t 
defendant also alleges that as Sovlya and 
Pandn filed a redemption sun and atier 
getting a deoree for redemption taneu o 
redeem the property, their right to iede«m 
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was barred, and, therefore, the 1st defend¬ 
ant became entitled absolutely to the mort¬ 
gaged property. 

The proceedings have gone through various 
phases in the lower Courts. In the trial 
Court the plaintiff was granted a redemp¬ 
tion deoree which appears at page -9. 

On appeal the case was remanded to the 
trial Court for findings on the following, 
isf-me:—Was the sale deed to Ramji in 
1867 rtally a mortgage; if it was a mortgage, 
to wbat relief is the plaintiff entitled ? 

Tfce case on remand oame before another 
Snboidinate Jodge, and be referred to the 
faots already recorded, and oame to tb* con¬ 
clusion that what purported to be a sale to 
Ramji in let7 was rtally a mortgage and 
on that finding be held that the plaintiff" 
was entitled to recover Rs. 133 5 4 as 
seoured on Survey No. 120 out of the plaint 

land. 

The cafe then oame baok to the lower 
Appe)la«e Court again before another Judge, 
who dismissed the suit on the ground of 

limitation. ' 

We are of opiuion that both Courts have 

taken into consideration evidence whioh they 
ought Dot to have taken in oonstrniDgthe 
document of 1867, which is Exhibit 71 in 
the oaie. That isoUarly a sale-deed, looking 
at the language ot the ov-menl. There 
oan be no two words hbt-ut that. It ic 
difficult to see bow any discussion could have 
anteD, and how any deoision oi uld have 
been arrived at. that the dooume. t on the 
faoe of it was aDythii g el*e except a Bale- 
deed, ai d as far an I can gather from the 
juogn elite, both Courts refer to it as ft ea '®' 
deed. Anaiterrpt was made by the defend¬ 
ant to show that the tramao mn evinced, 
by that dooumenc was a sham transaction, 
but he failed entirely to prove that allega¬ 
tion. But the Appellate Court has o« me to 

the conclusion that Exhibit 71 must be rea 
as a mortgage. Tdo learned Ju<ge ft8 
rightly excluded the evidence of intention. 
But he has admitted exactly the same evidence 
that would have been admitted if evidence 

of intention had been allowed, under proviso 

6 to seotion 92 of the Indian Evidence Act 
anu he has come to the conclusion really 
that when the parties exeou ed *be eale deed* 
ti ey intended cuat it should be a murtgax 
traueacnon.' Toe only ei.oonutauoe upon 
which the. defendants could possibly rely. 
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^or their contention is tbe statement made 
by Balvantrao when acknowledging execution 
before the Registrar, in which he referred 
to the document as a sale by way of a 
mortgage. I oancotsee myself how a party 
who has put his signature to a document, 
whioh is dearly a sale-deed, can alter the 
nature of the dooument by writing on it, 
when the documentlis registered, that it means 
something else than it really appears to be 
Then the learned Judge has considered 
various facts with regard to the value of 
the property and tbe inadequaay of con¬ 
sideration, all whioh may be evidence that 
the three brothers, when they executed a 
sale-deed, intended that it should be a 
mortgage. 

We think the ease dearly comes within 
the deoision in Dattoo V. Ramchandra (1). 
Sir Lawrence Jenkins, Chief Justice, 
said : 

“ If we look to tbe deed alone, it is dear 
that the decree ie correct, and that tbe 
plaintiff’s father parted with his interest in 
tbe property. But it iB said that tbe oiroum 
stanoes to whioh v$e have alluded require 
that we should draw an inference that the 
dooument is not what it appears to be, We 
can only understand that as meaning that 
the dooument was accompanied by a contem¬ 
poraneous oral agreement or statement of 
intention which must be inferred from these 
several circumstances. But it has been point¬ 
ed out by the t^rivy Council in Balkithen Das 
V. W. F. Legge (2)that in questions of this kind 
the Courts in India mu-»t be guided by seotion 
92 of the Evidence Ait.” 

The defendant has relied upon a dictum 
of tbe Privy Counoil in Jhania Singh y. 
Sheikh Wahid ud din {&), where their Lord- 
ships bay: 

“ It was not disputed that the te*t in 
■nob oases is the intention of the parties 
to the instruments. That intention, however, 
must be gathered from the langnage of tbe 
documents themselves viewed in the light of 
the surrounding circumstances.” 

(1) 7 Bom. L. a. 609; 33 B 119. 

2 1 S£ A. 1 41 at p. ! 61; 2 Bom. L. R. 6 '3; 4 C. W. 
N. 158| 27 I A., >8; 7 Bar. P. C. J. 601; 9 Ind. Dec. 

(N 8.) 1180. 

• x 8i 10 lud. Oas 18 19 Bom L R 1 at p 5; ai M. 
L. J. 750; 21 0. VV. S. 00; 20 d. L. T 62 i; U A L. 
J C9; 1* A *7 )1 vidldi i SL V. tf. 670; 6 L. W. 
189 2i 0. L J. 624 10 Bur. L. T. 13 1 ; 43 I. A. 204 
(P.O./. - • 


That is evidently a reference to proviso 6 to 
section 92 of the Indian Evidence Aot whioh 
states that ‘auy fact may be proved whioh 
shows in what manner the language of a doou¬ 
ment is related to existing facts.” That is one 
of the provisos whioh is the despair of the 
Judge and the joy of the lawyers It may 
be read in many ways. But it is not easy 
to see in what sort of a case this proviso 
would be directly applicable. If you have 
to look at surrounding circumstances in order 
to ascertain the intention of the parties 
which has already been dearly expressed in 
the deed, it seems to me it would be very 
easy to go over tbe line and attempt to prove 
from the surrounding oiroumstanoes that the 
intention of the parties was not what it ap¬ 
pears to be A very general statement no 
donbt is made by the proviso, and what 
their Lordships say in the passage I have 
just read is merely a repetition of the proviso. 
But on reading the whole of tbe judgment in 
that case, it Eeems dear that they had not 
applied that proviso to the facts of that 
case, aB they merely considered the two 
documents before them and gave them the 
ooDStrnotion which they thought was the 
proper one from the consideration of what 
was written in the dcouments themselves. 

We have also been referred to the deoision 
in Mating Eyin v. Ma Shice La (4). But the 
faots of that case are entirely different, 
because there the interests of a third 
party were involved. The head-note* says; 

“The language of seotion 92 of the Evidence 
Act, la72, with regard to a ‘contract, 
grant or disposition reduced to writing’ in 
terms applies, and applies alone, ‘as between 
the parties to any euoh instrument or their 
representativee-in.interest.’ Wherever, accord¬ 
ingly, evidence is tendered as to a transaction 
with a third party, it is not governed by the 
eeo ion or by the rule of evidence whioh it 
oontains, and in such a oase, therefore, the 
ordinary roles of equity and good conscience 
come into play unhampered by the statutory 
restrictions...In this oase both the grantor 
and grantee in transactions by deed re¬ 
garding certain land were shown by the 

evidence to have dealt with it with the 

t4 *2 Ind. Cas. 042; 46 0. 320; 20 Bom. L. R. 278; 
15 A. L J. 8:6; 33 M. L. J. 04S ; 3 P. L. W. 185; 0 L. 
W. 777; 22 C. W. N. 257; 23 M. L T. 30; 27 C. L. J, 
175; J9lhj M W, N. sOO; 9 L. B. It. 114; 1 1 Bur. 
L. T. 2 ; 44 I. A. 236 l P.O. . 

•Head-note of 46 C.— Ed, ’ ~ 
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knowledge ihat it belonged to a third person 
who was not a ‘party to the deeds or a 
represeDtative-in-interest of a party’ to 

them... Beld t that section 92 of the Evidence 
Aot was no bar to the admission of evi¬ 
dence to show what was the true nature 
of the transactions: it did not prevent 
fraudulent dealing with a third person’s 


property.” 

In Palkishen Das v. W. B. 


Legge (2) their 


Lordships said: 

“The ease must, therefore, be deoided on 
a consideration of the contents of the doou 
ments tbemselveB with Booh extrii.sio 
evidence of surrounding circumstances as 
may be required to show in what manner 
the language of the document is related 
to existing faots.” 


That appears to me to show that where 
a dooument itself is a perfectly plain, 
straightforward dooument, no extrinsic 
evidenoe is required to show in what 
manner the language of the document is 
related to existing facts. There may be 
cases where suoh extrinsio evideno* is 
required, and it will, therefore, be admitted. 
But it oan only be in suoh oases where the 
terms of the documents themselves require 
explanation, and then evidence oan be led 
within the restrictions laid down by the 


proviso. 

Then I may refer to the case of Jhonda 
Singh v. Sheikh Wahid m2- din O), where 
their Lordships, after dealing with the 
English oases on the subject, said: 

‘There is one other remark of Lord 
Gran worth’s in Alderson v. Wh.tc (5) 
which is particularly applicable to the 
present case. He said: 1 think a C ourt 
after a lapse of 30 years ought to 
require oogent evidenoe to induoe it to 
hold that an instrument is not what it 
purports to be.’ ” 

So assuming in this case we are pre¬ 
pared to allow evidence to show that this 
dooument is not a sale deed but something 
else, still on general principle it would 
oertaiDly be extremely undesirable, after 
the dooument had stood more than Bfty years, 
to allow evidenoe to be led to show 
that the dooument is Dot what it appears 
to be on the faoa of it, unless it be de- 


<5\ M858) 2 De CS-. & J. 97 at p. 106; 4 Jnr. (n. s.) 
J25| 0 W. ft. 242> 44 E. R. 924; 119 R.-R- 38. 


mon9trated to our complete satisfaction- 
that the Legislature entitled us to 
admit such evidenoe The learned Ap 
pellate Judge seems to have been led away 
by the use of the words creditor aod 
debtor” in Exhibit 71 as showing that 
the position of creditor and debtor oon>- 
tinued after the dooument wa9 executed,: 
But from the contents of the dooument 
itself it appears that part of the considers-' 
tion was the amount previously due, and 
that accounts for those words being used.' 
In my opinion, therefore, the decree of the 
lower Appellate Court must be set aside 
and the original order of the trial Court 
allowing the plaintiff to redeem on pay*- 
ment of Rs. 466-10-8, eto., must be re-: 
stored. Up to 19th December 1913 the 
defendants are entitled to their costs.- 
After that the plaintiff is entitled to his 
costs. 

Decree set aside, 

J 
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ALLAHABAD HIGH COURT. 

Second Civil Appe*l No. 1185 op 1917. 
February 23, 1920. 

Present :—Mr. Justice Piggott and 
Mr, Justice Wal9h. 

MATA PRASAD SHUKUL and another- 
Plaintiffs—Appellants 
versus 

Musammat DE SHUKL AIN AND OTBE’.ts- 

DeFBND»NT 8—Rg'.pONPBNTS. 

Hindu Law - Widow—Alienation—Legal necesnty-- 
Consent of reversioners, effect of—Civil Procedure Code ' 

( Act V of 1908 ', s. II—Res judicata, applicability of 
—Test—Competency of former Court to decide subse ^ 
quent suit. 

Where a reversioner personally consents to an 
alienation by a Hindu widow, and acts for the ven¬ 
dee in acquiring a portion of the property sold, he, 
personally, is estopped from subsequently asserting 
that there was not legal necessity for tbe transier. 

[p 679, col 1.] ' . . . 

The consent of the nearest reversioner to soon 

an. alionation is strong presumptive evidence 0 ® 

fact that there was legal necessity, [p. V 0, col. a.j 
Id. determining whether a deoroe operates *» .»"- 
judicata in a subsequent suit, the test is . 

tho Court which tried .the former suit 
diction to entertain the subsequent suit; if it uau. 
uob, tho decision in the previous suit does noc. 
operate as. res judicata to. bar the subsequent buib. 
[p. 579, cols. 1 & 2.] • ‘ 
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SATA PRASAD SEUKCL V. DEVI SFUKIA1N. 

Second appeal from the decision of the 

Additional Judge, Gorakhpur, dated the 
4th of May 1917. 

Mr. Harbant Sahax, for the Appellants. 

Mr. Kamala Kant Verma , for the Respond¬ 
ents. 

JUDGMENT. 

PiGGOTT, J.—This is a seoond appeal in 
‘a ease in which the plaintiffs olaimed 
certain property as the nearest reversioners 
under the Hindu Law to the estate of 
one MaDgal Nath, who died in 190J. It 
is common ground that possession over the 
estate of the deceased passed to his mother, 
Mutammat Lekhraji, and we mast take itthat 
she took the same aa a Hindu widow. On 
January 1st, 1905, Lekhraii executed a deed 
of Bale by which she purported to transfer 
outright the bulk of the landed property 
wbioh had come to her from Mangal Nath 
to four vendees. One of the reliefs sought 
is to have this alienation set aside, or at 
least to have it declared inoperative afrer 
the death of the vendor. This is not the 
first litigation to which this sale deed has 
given riee; and p.s there is an issue of 
res judicata raised in the present suit, it 
will be convenient to ooDsider at once the 
circumstances under wbioh the previous 
suit was brought and the effect of the deci¬ 
sion arrived at. 

The husband of Mutammat Lekhraji was 
one Hars Nath. He was the only son of Har 
Sewak Shukul by that gentleman’s seoond 
' wife, but he had no fewer than five half 
brothers, sors of Har Sewak by his first 
wife. In 190* the nearest reversioners 
living to the estate of Hans Nath, or of 
hie son MaDgal Natb, were four grandsons 
' of Har Sewak, eons of two of bis sons by 
hie first wife, Darned Nakobed and Bacboha. 
'The sons of Nakohed were Mata Parshad 
and Kalka Parshad, while the sons of 
Baohoha were Kashi Parshad and Brij- 
‘ nath. Of these the last named was a minor, 
living jointly with his brother Kashi 
Parshad. Amongst the more remote rever¬ 
sioners were two great grandsons* of Har 
' Sewak named Lalta Parshad and Nath 
Parshad, the sons of a grandson named Chan¬ 
dra Cbed. The sale by Mutammat Lekhraji 
was in favour of the wives of Mata Parshad, 
. Kalka Parshad, Lalta Parshad and Nath Par 
shad and the sale-deed was attested by K»shi 
Parshad as a marginal witness. The spit filed 

37 


in 1908 was instituted by Mnrlidhar, another 
great grandson of Har Sewak’s, being 
the grandson of a son by the first wife, 
Darned Nageshar. The vendees were of 
coarse impleaded along with Mutammat 
Lekhraji, bnt Nath Parshad appeared in 
the array of defendants as the heir of his 
wife who had died in the interval. Kashi 
Parshad and Brijnath were also impleaded 
as defendants, but were subsequently added 
as plaintiffs at their own reqnest. Kashi 
Parshad deolioed to aot as guardian ad litem 
for his minor brother, so that Brijnath was 
represented by his mother. The suit was 
for actual pcs c ession of the property covered 
by the deed of sale, one of the allegations 
in the plaint being that Mangal Nath had 
died while a member of a joint undivided 
Hindu family with the plaintiffs and others, 
so that Mutammat Lekhraji had no title 
whatever to the property with which she 
purported to deal. In the alternative, 
however, a declaration was sought that the 
sale deed of January 1st, 1905, passed 
no title to the vendees beyond the lifetime 
of Mutammat Lekhraji and would not affect 
the rights of the reversioner or reversioners 
entitled to succeed to Mangal Nath’s estate 
on the death of that lady. The trial Court 
dismissed this suit od a variety of grounds. 
It found that Mangal Nath died as a separat¬ 
ed Hindu, and went on to hold that there 
was a misjoinder of causes of aotion in¬ 
volved in the attempt, to obtain alternative 
relief by way of a declaration as to the 
ineffectiveness of the transfer beyond the 
death of Musnmmat Lekhraji. For this 
reason perhaps the Court declined to go 
into the question as to whether there was 
legal necessity for the transfer. It held, how¬ 
ever, that, if the suit were to be treated 
as one brought by a reversioner to contest 
an alienation by a Hindu widow, then Mnrli¬ 
dhar was not entitled to maintain such 
a suit in the presence of nearer reversion¬ 
ers. As against Kashi Parshad it found 
that he had assented to the transfer and 
was personally estopped from contesting 
it; finally it held that Kaebi Parshad’s 
asrent bound his minor brother Brijnath. 
Against this decision .only Mnrlidhar and 
Katbi Parshad appealed; the latter did not 
take the trouble to see that an appeal was 
also preferred, if only as a matter of form, 

pn behalf of BrijDath. In 1909, while 



578 

MATA PRA8AD 8H0K0L 0. DBVI SHUKt/I/. 

tbie appeal was pending, Musammat L?hkraji 
died. The appellants Murlidhar and Kashi 
Parahad thereupon petitioned the Appellate 
Court to be permitted to withdraw from 
the suit with liberty to bring a fresh 
suit; in their petition they said that the 
suit as brought was undoubtedly open to 
objection on the ground of misjoinder of 
oauees of aotion, and added further that 
the death of Musammat Lebkraji had son* 
siderably modified the position of the 
parties and their respeotive rights, The 
order of the Appellate Court on this appli- 
oation is dated April 12tb, 1»12, its effeot is to 
substitute for the decree of the first Court 
dismissing the suit an order under Order 
XKIIf, rule 1 of the Code of Civil Pro- 
oedure, permitting Murlidhar and Kashi 
Parsbad to withdraw from the suit with 
leave to bring a fresh one: but this 

permission is in terms extended only to 
the two plaintiffs above named, they being 
the only appellants before the Court whioh 
passed the order. It may be noted that 
Brijoath was not even impleaded as a 
respondent to the appeal. 

The present suit was filed on Deoember 
5tb, 1914. The plaintiffs are Mata Parsbad 
and Brijnath. The latter has, in the 
meantime, attained majority; his position 
in the previous litigation has already been 
indioated. Mata Prashad, it will be re- 
membered, is the husband of one of the 
transferees under the deed of sale; he was 
impleaded as a defendant in the former 
litigatior, but did not then contest the 
validity of the alienation. The two plaint¬ 
iffs now claim possession of the- property 
affected by the deed of January let, lyOo, 
on the ground that Musammat Lekhraji had 
only a Hindu widow’s estate, that the 
alienation was without legal necessity and 
ineffective beyond the lifetime of the 
widow, and that they are themselves the 
nearest reversioners, entitled as such to 
possession of the property from the date 
when the succession opened on the death of 
Musammat Lekhraji. They admit the ex- 
isience of Kashi Parahad as a reversioner 
equal in degree with themselves; but plead that 
he is disentitled to snoceed inasmuch as he had 
“renounced the world” before Musammat 
Lekhraji died. The only defendant who has 
taken the trouble to contest the suit is Nath 
Parehadj be is indeed the person principally 
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interested in doing so. His wife appears 
in the sale deed itself as the transferee of 
the larger portion of the property and as 
having advanced the largest portion of the 
purchase-money. 

The learned Subordinate Jodge in whose 
Court this suit was filed has tried it very 
oarefnlly and, on the whole, judiciously; 
but bis framing of the issues left the 
question of alleged legal necessity for the 
sale wholly detached from the questions 
of law and of fact raised by the plea 
that it was effected with the consent of 
the entire body of reversioners near enough 
in degree to have been entitled to the 
property if the snooeEsion had opened on 
the date of the sale. There was an issue 
of fact arising out of a plea that the 
property in tuit was the stridhen of 
Musammat Lekhraji, or was at any rate 
property over whioh she had unlimited 
powers of disposal: this has been deoided 
against the defendants on the evidence. 
It has also been found in favour of the 
rlaintiffs—somewhat curiously in view of 
the decision come to in the first snit—that 
there was nothing to prove that Kashi 
Parsbad had assented to the sale. On the 
other hand there was a finding of fact 
against the plaintiffs, that Kashi Parsbad 
had not 'renounced the world,” but waa 
equally entitled with the three plaintiffs 
to a share in the property in suit. On the 
issue of legal necessity, as framed by him, 
the learned Subordinate Judge held that 
there was no adequate evidence to support 
the alleged necessity of the several items 
of the consideration, except as regards 
one small item, and on the whole that the 
alienation could not be supported on that 
greund. Nevertheless he held that the two 
plaintiffs were, eaoh of them for a separate 
and independent reason, precluded from 
questioning the validity of the sale. In 
respect of Mata Parsbad be fonnd that he 
had personally consented to the sale and 
was estopped from denying the title . of 
the vendees. As regards Brijnath he 
held that the decree of the trial Court in 
the first suit operated as res judicata against 
him. r 

The Additional District Judge of Gorakh¬ 
pur, before whom the oase oame in first 
appeal, dealt with Jhese two qaoetiow 
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only. Agreeing with the trial Court on both 
points, he dismissed the appeal. 

As regards Mata Parshad I think there is 
little to be said exoept that the Courts below 
were right. There is a clear finding of fast 
against him by the lower Appellate Court; and 
in the view which I take of the oase as a whole 
it seems to me that he undoubtedly gave his 
consent to the alienation and acted for his 
wife in acquiring a portion of the property 
sold. He is personally estopped from 
asserting that there was not legal necessity 
for the transfer. 

The oase of Brijnath has been argued 
out before us at considerable length fiom 
more than one point of view. I think the 
Courts below were wrong on the question 
of res judicata. To begin with, the Court 
' which tried the first suit was the Court 
of a Munaif and was not legally com* 
patent to try the present suit, whioh was 
valued at Ra. 1,200 and instituted in the 
Court of a Subordinate Judge. On be¬ 
half of the respondents, it was pointed oat 
that the property involved was identically 
the same in both suits, and reliance is 
placed on the decision in Gopi Nath Ohobey 
v. Bhugwat Pershad (l). With all respect to 
the learned Judges who decided that oase, 
I entertain grave doubts whether they 
have not declined —on what seemed to 
them to be adequate grounds of public 
policy—to give their full legal effect to 
the words “in a Court competent to try 
such subsequent suit,” as they appear in 
the relevant section of the Code of Civil 
Procedure. I quite agree that we have 
to look to the competence of the first 
Court at the time when the first suit was 
instituted; but the Court of the Munsif 
would not have been competent in the year 
1908 to try a suit valued at Rs. 1,200. 
Moreover, I am satisfied that the authority 
quoted does not cover the present case. 
There is no question of a proved or admitted 
inorease in the value of the property con¬ 
cerned, and I see no reason why we should 
presume a substantial inorease in value in 
the course of six years. In both suits the 
Valuation for purposes of Court fees was 
bised upon the land revenue payable and 
ie wholly independent of the valuation for 

purposes of jurisdiction. In the suit now 

# 

(i) 19.0. 097| 6 Ind. Dec. (n. s.) 468. 


before us this purports to be based on 
the market valae of the property, stated 
at Rs, 1,200. This has never been disputed; 
there is no suggestion that the present 
plaintiffs overvalued the property in order 
to bring the suit before a tribunal of higher 
grade. Why the plaintiffs in the suit of 
1908 were allowed, without question raised, 
to value their suit for purposes of jurisdic¬ 
tion at Rs. 999, being the sale consideration 
as stated in the deed of January 1st, 1905, 
has never b9en explained. The fact remains 
that the Court whioh tried the suit of 1908 
is not, and never was, competent to try this 
present subsequent suit. 

Over and above this, I think we should 
have to consider very catefally before hold¬ 
ing Brijnath boand by the result of the 
suit litigated daring his minority, in view 
of the peouliar course taken by that litiga¬ 
tion. I do not wish to commit myself to 
aoy general proposition as to whether an 
order passed in appeal, in favour of some 
only of the plaintiffs, permitting them to 
withdraw from the suit with liberty to sue 
again, may or may not operate in favour of 
a plaintiff who is not in terms included in the 
permission. I think that was the effect in the 
present oase of the Court’s order of April 
12tb, 1910, as far as Brijnath is concerned. 
The deoision against him in the trial Court 
had proceeded wholly upon a finding that 
this minor was completely represented in 
all these transactions by his elder brother 
Kashi Parshad. the managing member of 
tbe family, and was as much bound - by 
Kashi Parahad’s consent to the alienation 
a 9 if he had himself joined in giving the 
same. It seem3 to me that Kashi Parshad 
virtually accsptsd this position when he 
droppod his minor brother out of the 
appeal altogether. The order of the Appel- 
late Court in effect set aside the decree 
of the trial Court as a whole, and the 
order substituted therefor permits Kashi 
Parshad, the managing member of the 
joint family consisting of himself and his 
minor brother, to bring afresh suit upon 
the same cause of action. Finally the cause 
of aotion is not, in my opinion, identi¬ 
cally the same in the two suits: the death of 
Mutammat Lekbraji has modified the position 
of the parties and has given rise to a 
fresh oause of action in favour of the 
nearest reversioners actually living on the 
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date of that lady’s death. I bold, there¬ 
fore, that the result of the litigation of 
1^0819 does Dot in itself prealnde Brij- 
nath from maintaining the present sait. 

Nevertheless the above finding does not, 
in my opinioD, involve the success of this 
appeal. To begin with, I must point out 
that Brijnatb suing alone ooald not in 
any event olaim more than one fourth share 
in the property of which Mangal Nath was 
the last male owner: the finding of the 
trial Court that there were three reversioners 
equal with him in degree, alive and competent 
to inherit when the succession opened, was 
not shallenged in the Court of first appeal 
and has beoome final. The contesting 
defendant Nath Parshad, on the other 
hand, was not only entitled in the Court 
of first appeal to support the decision of 
the first Court on any of the grounds on 
which that Court bad decided against him, 
but he went out of his way to put in a 
written pleading giving fair notice to the 
opposite side of his intention to do so. He 
desired a fresh finding on the issue of fact 
decided against him as to the nature of 
Musimmat Lekhraji’s ownership of the pro¬ 
perty. We oould not deoree any portion of 
the plaintiff's olaim without ourselves record¬ 
ing, or obtaining from the lower Appellate 
Court, a distinct finding on this point. 
Besides this Nath Parshad pleaded that 
Kashi Parshad had consented to the 
alienation and that this alienation was in 
fact made for legal necessity, or, at any 
rate, must be held to have been so 
made as against those reversioners who 
expressly consented at the time, and also 
as against Brijoath who is bound by the 
oonsent given by his elder brother as 
managing member of the family. 

These last pleas involve oertain mixed 
questions of fact and of law which, I think, 
we ought to look into before passing any 
order which would have the effect of 
prolonging this litigation. I find that at 
the time of the sale by Musimmat Lekhraji 
a substantial portion of the property 
involved was in the hands of mortgagees 
holding under a mortgage oontraofced by 
that lady’s late hnsband. The vendees 
under the deed of January 1st, l a05, were 
left K>3. 49J to pay this mortgage, but 
have never done so. The rest of the sale 
OOQ9iderat.cn, excepting a small sum 
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advanced in cash at execution, consisted 
of the repayment of a series of small 
antecedent loans, the largest of which was 
advanced by Nath Parshad himself. It seems 
a fair inference that Musammot Lekhraji 
had eucoeeded to an enoumbered property 
and was finding it difficult to maintain 
herself, and that she approached the near¬ 
est reversioners then living to see if they 
were ioolined to help her. This much is 
oertain that Mata Parshad and Kalka 
Parshad advanced comparatively small por¬ 
tions of the sale consideration in return for 
transfers of fractional shares in favour of 
their wives, while Kashi Parshad signed 
the deed as an attesting witness. The 
bulk of the 6ale consideration was furnished 
by two reversioners one degree more remote, 
Nath Parshad and Lalta Parshad, in return for 
transfers in favour of their respective wives. 
These facts seem to me to amount to very 
strong evidenoe in favour of the proposition 
that the three reversioners nearest in degree 
at the time of the sale, who were at that 
time of full age, were consulted beforehand 
as to the transaction and gave their oonsent 
to it because they were satisfied that there 
was legal necessity for the sale and were 
content that two reversioners one degree 
remote should acquire the greater part of 
the property by advancing the greater 
part of the 6ale consideration. 

Of the authorities to which we were 
referred on the question of legal necessity 
for a sale by a Hindu widow, and of the 
effect of oonsent by the nearest reversioners 
living at the time of the sale, I think it 
unnecessary to refer to any other except 
the oase of Rangasami Qounden v. Nachiappa 
Qounden (2) in which, privious decisions 
of their Lordships of the Privy Council 
are reviewed and explained. The case 
b afore us is not au alienation by the 
widow of the entire estate of her late 
husband in her hands; the oonsent of the 
nearest reversioners living at the date of 
the sale will not validate it on the principle 
of acceleration of the succession. Nevertheless 
such oonsent remains strong presumptive 
evidenoe of the fact that there really was 

legal necessity for the sale. It seems to 

% 

(2) 60 Iud. Caa. 413; 17 A. L. J. 633; 33 M. L. 

J. 493; 23 C L. J. 639; 21 Bo*. L. K. 619; 23 G. YV. 
N. 777; (19i9• M YV. N. 262; 42 M. 5*3;*26 U. b 
6; 10 L. W. 103; 46 I. A. 72 (P. 0.). 
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me that this presumption applies with 
peonliar foroe to the facts of the present 
ease, and that there is nothing to rebnt it in 
the oomments made by the trial Court «>n 
the details of ihe sale consideration. The 
faot is that owing to the frame of the issues 
in the trial Court and to the subsequent 
course taken by the litigation, neither of the 
Courts below has really considered the pro¬ 
bative value of the consent of the nearest 
reversioners on the issue of legal necessity. 
Had they done so in the light of the prin* 
oiples laid down in the ruling to whioh I have 
referred, I am confident that they would 
have reached the conclusion at whioh I 
have myself arrived. I would record a 
plain finding that legal necessity for the 
sale of January 1st, 1905, is proved, so as 
to give the vendees a clear title, more parti¬ 
cularly as against the present plaintiffs. 
On this finding the appeal must fail, and 
I would dismiss it with costs iooluding fees 
on the higher feale. 

Walsh, J.— I agree. 

Br the Court— We dismiss tb ib appeal 
with oosts including fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeals fbcm Appellate Decrees Nos. 

1224, 1225 and 1226 of 1917. 

April 21, 1920. 

Freeent :—Justice Sir N. R Cbetterjes, Kt., 
and Mr. Justice Panton. 

Boja PEARY MOHAN MUKHERJEE 
—Defendant—Appellant 
tersus 

ABUNOUOY aHOSE and otl ers 
— Respondents, 

Bengal Tenancy Act (Vlll of 18SBJ, 8ch. Ill, Art. 3 
— Landlord and tenant—Dispossession—Suit to recover 
possession—Landlord , whether necessaiy party — Limi¬ 
tation applicable—Amendment of plaint — Appeal, 
eecond. 

Vhtre a pl.aix.tiff joins several jrerBona as defend- 
pj.lB ax.d ji< cccds ogciust one only, defciibing the 


others a? pro forma defendants, he cannot, in 
second appoal. be allowed to amend his plaint so 
that the defendant against whom he has proceeded 
may be left out of the suit altogethor and the suit 
bo so framed as (o claim relief against the pro 
forma defendants. [p 68 1, col. 1.] 

In a suit by a tenant to recover possession of a 
holding of which he lias been dispossessed through 
tenants inducted by the landlord, the landlord is a 
necessary party, and the suit must be brought 
within the period prescribed by Article 3 of Schedule 
Illto the Bengal Tenancy Act. [p. 583, col. 1.] 

Appeals against the decrees of the Sub¬ 
ordinate Judge. Hooghly, dated the 7th 
of Maroh 1917, modifying those of the 
Munsif, 1st Court at Howrah, dated the 6th 
of July 1915. 

FACTS appear from the judgment. 

Babu Jogesh Chandra Roy (with him Babu 
Haradhon Chatterjee), for the Appellant.— 
The defendant is the appellant. The appeals 
arise out of three suits for recovery of posses¬ 
sion of 6/7th share of 3 jamas after declaration 
of title thereto. The allegation in the plaint 
was that suoh shares did not pass to the 
landlord, the defendant No. 1, by his purchase 
at the auotiou sale held in execution of 
rent decrees against defendant No. 2. The 
plaintiffs are some of the heirs of the 
deceased reoorded tenant, which is admitted, 
as also the dispossession by defendant No. 1. 
The dispossession was effected more than 
two years before suit. The lower Appellate 
Court, modifying the decree of the first 
Court, held that Article 3 of Schedule III 
of the Bengal Tenancy Act applied only 
to suits in which it was admitted or proved 
that the dispossession took place by the 
landlord when acting as suoh. The appeals 
on coming up for hearing before Fletcher 
and Walmsley, JJ., were referred to the 
Full Benob for a decision of the question 
whether special limitation as provided by 
the Bengal Tenancy Act was applicable to 
a case where the dispossession was effected 
by the landlord as auction-purchaser of a 
holding and not as a landlord aoting as suoh. 
That Fall Bench reference has been dis¬ 
posed of on 1st August 1919 and the case 
has been referred back for decision by the 
Divisional Bench, inasmuch as the question 
referred to in the reference did not arise 
for consideration. The plaintiff has alleged 
in the plaint that he has been dispossessed 
by the defendant No. 1. The other defend¬ 
ants bav* been made pro forma defendants 
and no relief has been claimed against them, 
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Refers to Kali Das Chaudhuri v. Danpadi 
Sundari Dossee (l). In this case, therefore, 
the two years’ rule of limitation would 
apply. The twelve years’ rule would apply 
only when the dispossession has taken place 
at the instance of the landlord. In this 
ease the settlement precedes the dispoises- 
sion. On their own statement there is no 
case of dispossession. Then as regards the 
prayer of the other side that leave might 
be granted to amend the plaint I submit 
it ought not to be granted Six long years 
have elapsed sinoe the institution of the 
suit and the amendment proposed would 
entirely change the Dature of the suit. Re* 
fers to Chintamcni Sahu v. Upendra Rath (2), 
Bara Kumar Noth v. Sheikh Nataruddin (3), 
Bheka Singh v. Nakchhed Singh (4), Aminud- 
din Munthi v. Ulfutunnusa Bibi (5), Basanta 
Kumari v. Nanda Ram (6). 

Dr. Bicarkanoth Miiter (with him Babu 
Bhupendra Kumar Qhcse for Babu Jogendra 
Kumar De and Babu Nagendra Nath 
Ohose) t for the Respondents.—I would renew 
my prayer for the amendment of the 
plaint. I would leave aside defendant No. 1 
and olaim relief against the other defend¬ 
ants. If that be disallowed, then I would 
contend that by receiving rent 1 would be 
in the position of a landlord. The rew 
settlement must either be in that character 
or in that of an auction-purchaser. 

Refers to Ram Kinkar Ttwari v. Sthiti Ram 
Banja (7), Kamal Dhari Thakur v. Rameeh- 
uar Singh (8), Brojo Kithore v. Saraswati 
DoBsx (S'). I would pray for a remand. 

Babu Jogesh Chandra Ray replied in 
brief. 

JUDGMENT.—The plaintiff in the suit 
cut of which this appeal arises sought 
to recover possession of 6/7th share of a 
certain bolding, which was sold in execution 
cf a decree for arrears of rent obtained 
by the landlord defendant No. I, Raja 
Peary Mohan Mukherjee, against the record- 

(1) 48 Ind Cas. 893; 22 C. W. N. 104 at p. 107; 27 
0. L. J. 403. 

t2) 4 0. W. N. 826. 

(3) 4 C. W. N. 665. 

(4> 24 C. 40; 12 Ind. Deo. (n s.) 692. 

1,5 3 Ind Cas. 816; 13 O.W. N. 08; 9 C. L. J. 131. 

16/ 20 Ind. Cas. 360; 18 0. L. J. 86; 17 C. W. N. 
1149. 

(7) 46 Ind. CaB. 221; 27 0. L. J. 628. 

(8) 19 Ind. Cas. 646; 17 C. W. N. 817. 

^9) 6 C. W. N. 388. 


ed tenant and waB purchased by the 
defendant No. 1 on the 12th June 1902. 

The suit was directed against the defendant 
No. 1 as the principal defendant and 
certain other peisons defendants Nos. 2 to 
32, who are described as pro jorma defendants, 
It was alleged that the defendant No,^ 1 
had dispossessed the plaintiff at the time 
of obtaining symbolical possession. The 
suit was dismissed by the Court of first 
instance. On appeal that decision waB 
reversed by the lower Appellate Court, 
and the defenant No. i appeals to this 
Court. 

The case was referred to a Full Bench by 
Fletcher and Walmsley, JJ. The question 
before the Full Bench was whether the 
special rule of limitation contained in 
Article 3 of Schedule III to the Bengal 
Tenanoy Aot was applicable to a case 
where the dispossession was effected by the 
landlord as anotion-purohaser of a holding 
and not as a landlord acting as suoh. 

At the hearing of the case before the 
Full Bench, it was pointed out that as a 
matter of fact the defender t No. 1 con¬ 
tinued receiving reDt for the holding for six 
months after his auction purobase at the rent 
sale and that the defendant No. 1 in March 
1903 dispossessed the plaintiff by iDduoting 
other tenants on the land. The Full Bench 
accordingly was of opinion that if suoh dispos¬ 
session of the plaintiff was to he considered 
as dispossession effected by the appellant, 
it was effected by him in his oapaoily as 
landlord and that the question referred 
to the Full Bench did Dot arise. The 
case was then referred back to the Divi* 
sion Bench to be further dealt with and 
we have accordingly heard the Pleaders. 

It must now be taken that the dis- 
possession of the plaintiff was by the e- 
fendant No. 1 landlord, acting as snob, 
and not as an auction-purchaser. • , , 

In the plaint it was distinctly stated 
that it was the defendant No. 1 who 
dispossessed the plaintiff and, as s a e 
above, the suit was directed against the 
defendant No. 1 alone as- the' 
defendant. Upon the faoe of the P la, °V 
therefore, the suit would be barred by,the 

special rule of limitation. . 

It is ooDtended, however, on behalf o 
the respondent that although there was an 
allegation that the dispossession was effected 
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by the defendant No. I , it was made on . 
the footing that the dispossession took place 
at the date of delivery of symbolical pos¬ 
session and that now, it having been found 
that the dispossession was subsequently 
effected by the other defendants, the plaintiff 
should be allowed to prooeed against those 
defendants only, leaving out the landlord 
defendant No. 1 who was an unnecessary 
party to the suit. 

But, in the first plaop, the suit has 
proceeded up to now against the defendant 
Nc. 1 aB the person who has dispossessed 
the plaintiff. In the body of the plaint, 
it is stated that it was he who had dis¬ 
possessed the plaintiff and the prayer 
portion shows that the only person against 
whom any relief was claimed was defend 
ant No. 1 with whom joint possession 
was claimed. No relief was olaimed against 
the other de r endants, who are described as 
proforma defendants. 

We have been asked to allow the plaint¬ 
iff to amend the plaint, so that the de¬ 
fendant No. 1 may be left out of the 
suit altogether and the suit may be so 
framed as to claim relief against the 
pro forma defendants alone. 

We do not think that this should be 
done at this stage. Bat apart from that 
we do not think that the defendant No. I 
is an unnecessary party to the suit. The 
dispossession effected by defendants Nos L 
to 32 was at the instigation of, and in 
oollasion with, defendant No. 1, the 1 indlord 
who inducted the tenants on the land. 
The plaintiffs, therefore, were dispossessed 
by defendant No. 1 through the tenants. 

The decree of the lower Appellate Court 
is set aside, except in so far as it awards 
costs to defendant No. 25 whioh will stand, 
and the decree of the Court of first in 
stance restored with costs. 

The plaintiff will pay costs of this appeal 
to defendant No. 1 appellant and also pay 
his (». e. t appellant’s) costs, as also the costs 
of defendant No. 25 in the lower Appellate 
Court. 

There will be no separate costs for the 
Full Bench reference. 

This judgment will govern the other two 
appeals (Seoond Appeals Nos. 1225 and 1226 
Of 1917;, 

Decree set aside , 
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ALLAHABAD HIGH COURT. 

FULL BENCH. 

FiRbT Civil Appeal No. lb 7 of 1917. 

March 11, 1920. 

Present: —Sir Grim wood Meare, Kt., Chief 
Justice, Justice Sir P. C. Banerjee, Kt., 
and Mr. Justice Walsh. 

SRI THAKURJI MAHARAJ- 
Plaintiff—Appellant 
i ersus 

SUKHDEO SINGH and others — 
Defendants—Respondents. 

Religious endowment, test for determining—Con, 
struction of document—Intention—Conduct. 

Ia determining whether a transaction amounts to 
a dedication for a religious purpose the intention 
of the donor ia an important factor, and as a guide 
to that intention regard must be had to his acts 
and declarations and the conduct of his heirs after 
his death, [p 5RS, col 2.] 

Where a Hindu exocuted an endowment deed’of 
all his property in favour of an idol upon certain 
speoific conditions, the fact that during his life¬ 
time he did not comply with the conditions of the 
endowment would show that he had no religious 
intention and that the deed was not a deed of 
dedication, [p. 6S4, col. 2.] 

First appeal against the decision of the 
Subordinate Judge, Benares, dated the 1st 
March 1917. 

Messrs. B. E. O'Conor and H. K. Mukerji , 
for the Appellant. 

Mr. Harnandan Prasad, for the Respondents 

JUDGMENT—In this oase Musimmat 
Mabesba Kuar asked for a declaration that 
oertain property specified in a deed of 
November 6tb, 19i 2, executed by her deceased 
husband Babu Bban Singh was duly dedicated 
to and became the property of an idol installed 
in her bouse. 

The learned Subordinate Judge decided 
that the transaction was iuvalid as not being 

ompted by religious motives. He came to 

e conclusion that the objeot of the deed 
was to keep the property inalienably in 
the line of Bhan Singh’s daughter and 
daughter’s sons, and perhaps also to exclude 
the operation of an alleged custom of Bhan 
Singh’s caste whereby nephews in default 
of sons would inherit the property of the 
donor. 

The decision of the case must turn on the 
qu stion of the intention of the donor, and as 
a guide to that intention we must have regard 
to his acta and declarations and the conduct 
of hi? widow after his death. ’ 
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The deed is a lenghty document, carefully 
drawn, and is in the usual form. The points 
of importanoe are that the donor purported 
irrevocably to make over to the idol, then 
stated to be installed in his house and 
described in the deed ai Sri Thakurji, what 
was substantially the whole of his property, 
bo that from the moment of the execution 
of the deed he and hie wife had practically 
no income and property of at least the value 
of Rs. 20.0J0 passed from him to the idol. 

In 1910 he had commenced partition pro* 
oeedings, and in the deed of endowment he 
undertook to make an application to the 
Revenue Court for mutation of names in 
favour of the idol, whilst his name was to 
appear therein as manager. During his 
lifetime he was to be the manager and 
superintendent and he bound himself always 
to “use the inoome of the tvahf property in 
meeting the expenses of the pu>a of and raj 
bhog to Sri Thakurji aforesaid and of repairing 
the house.” Also he pledged himself always 
to keep a regular account of the inoome and 
expenditure. 

After his death, the managership was to 
pass to his wife, if alive, and thereafter 
to his daughter’s sons and downwards through 
their lineage. 

The donor lived for about 16 months after 
the execution of the deed. 

He did not apply that the name of the 
idol should be entered in the revenue papers, 
and he used only a fractional part of the 
income of the property forreligiou3 purposes— 
certainly not more than 1/iOfch and probably 
much less than that. The plaintiff did not 
produce any nocounts to show in wbat way 
the inoome had been expended or surplus 
inoome applied. Interrogatories were drafted 
by the defendants on the questions, inter alia , 
of the value of the property and the ex¬ 
penditure of the inoome and the keeping of 
aooounts. Objection was taken to these 
interrogatories on the ground that answer¬ 
ing them would weaken the plaintiff’s case, 
and apparently without exercising any. judg- 
ment in the matter the order of the Judge 
was merely that the objection should be 
filed and defendants* Pleader informed. The 
Judge ought to have required the plaintiff 
to answer some of the interrogatories which 
were directly relevant to the eiquiry. The 
absence of the answers embarrassed the 
defendanta iu the lower Court, 


In that Court a large part of the evidence 
waB directed to tracing out the history of 
the building of a temple for the reception 
of the idol and the date of the installation 
of the idol. As our decision does not depend 
on whether the contention of the plaintiff 
or the defendants is the right one on these 
points, we need not discuss this exhaustively* 
but we are of opinion that there was in the 
lifetime of the donor a family idol of 
Rriabnaji, whioh was the idol indicated for 
worship in the deed of endowment,- that the 
building of the temple was commenced and 
practically completed at least before the death 
of Bhnn Singh and the idol duly installed, 
and we do not accept the story set up by- 
the defendants that the temple was built and 
the idol installed within one month from the 
data of Bhan Singh’s death. The circum¬ 
stances of the building of the temple and the 
installation of the idol cannot, however, in 
our view prevail over the other facts which 
go to show that the donor’s motive was to 
tie up the property and to render suoh pro¬ 
perty inalienable for generation after genera¬ 
tion. He may also have wished to free it 
from any danger of descending to his nephews 
if the alleged custom should be proved, asit 
appears to have been in one oase. We 
think that the following facts are decisive 
against the religious intention of the donor- 

la) the transfer of what in the Court belo w 
was assumed by both sides to be the whole 
of his property and agreed in this Court to 

represent praotioally all of itj _ . 

( b ) the failure to obtain mutation of 

names; 

(c) the failure to produoe any account*; 

(d) the admitted fact that the expenditure 
on the idol was at the most 1/lUth of the 

whole income; . , 

(e) the absence of any explanation by toe 

widow on any of the above points and of 
aDy account by her of her managership an 
dealing with the inoome after the death of 
her husband in 1914. 

We, therefore, dismiss the appeal with coats 
and fees on the higher soale. 

Appeal dismiftsd . 
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MADRAS HIGH COURT. 

Civil Appeal No. 319 cf 1918, 
November 27, I 919. 

Present :—Justice Sir Aidur Rahim, Kt., and 
Justice Sir William Ayling, Kt. 

VEERAMACHANENI RAMASWAMY 

AND OTHERS—DEFENDANTS—APPELLANT8 

t ersus 

SOMA P1TCHAYYA and others— 
Plaintiffs— Ri stondents. 

Civil Procedure Code (Act V oj 1908J, O- I, r. 8 
Suit by temple worshippers to declare permanent lease 
to archakas invalid, maintainability of. 

A suit by the worshippers of a temple for a 
declaration that a permanent lease granted to the 
Archakas in possession of the property is invalid, is 
maintainable under Order I, rule 8, Civil Procedure 

Code. 

Appeal against the decree of the Tempo¬ 
rary Subordinate Judge, Musulipatam, in 
Original Suit No. 66 of 1917. 

FACTS appear from the judgment. 

Mr. P. Narayanamurthi, for the Appel¬ 
lant,_The suit is not maintainable. It 

dees not oonform to the terms of seotion 42 
of the Specific Relief Act. The plaintiffs who 
allege that they are worshippers have not 
euoh an interest in the property as to entitle 
them to sue. The interest must fall under 


Relief Act, and since the worshippers as a 
body or their representatives under Order I, 
rule 8, cannot be said tc have any right as 
to property within the meaning of section 42 
of the Specific Relief Aot, the suit is not 
maintainable No authority has been oited 
for the appellants in support of this pro¬ 
position ; on the other hand the ruling of the 
Privy Council in Robert Fischer v. Secre¬ 
tary of State for India (l) suggests that 
seotion 42 cf the Speoifio Relief Aot 
is not exhaustive of oaees in which declara¬ 
tory suits may be maintained, and it was 
held by a Full BeDob of this Court in Kalyana 
Venkaiaramatia Aiyangar v. Kasturi Ranga 
Aiyangar (2) that suoh a suit as this is main¬ 
tainable, though the question whether it 
came within the provisions of seotion 42,Specific 
Relief Aot, was not raised then. There is 
also a ruling of this Court— Ohidambaranatha 
Thambiran v. Nallasiva Mudaliar (3), where 
a suit by the disciples of a mutt was held to 
be maintainable under Order I, rule 8, for a 
deolaration aB to the invalidity of an aliena¬ 
tion of the mutt property. We hold that 
the suit was maintainable. 

M. c. P. 

Appeal dismissed. 


seotion 42. , , _ 

Messrs. P. R» Oanapathy Axyar and V. 

Ramadoss. for the Respondents.—Seotion 42 

of the Speoifio Belief Aot is not exhaustive of 

the classes of deolaratory suits. The worship- 

pers of the temple have a substantial interest 

in the subject-matter of the suit. See 

Robert Fischer v. Secretary of State far 

India (l), Kalyana Venkataramana Aiyangar v. 

Kasturi Ranga Aiyangar (2) and Chidambara- 

natha Thambiran v. Nallasiva Mudaliar (3). 


JUDGMENT.—The question is whether 
the worshippers of a temple oan bring a suit 
for the deolaration that a permanent lease 
granted to the defendants, who are Arohakas 
in possession of the property, is invalid 
under Order I, rule 8 of the Code of Civil 


Prooedure. .. . . 

The objeotion urged by the appellants is 

tbat a euit for a deolaration must oonform 

to the terms of eeotion 42 of the Speoifio 


( 1 ) 22 M. 270; a C. >*. N 181; 26 I A. 16; 7 Sar. P. 
0. J. 469; 8 Ind Deo (n. a i 192 (P. C. . 

(2) 38 Ind. ('as- 73; 40 M. 21'; 31 M. L. .7. 777; 20 
M. L. T. 490: 6 L. W. 626; (19i7- M. W. N. 400. 

(3) 42 Ind. Tas. 366; 41 M. 121; 33 M. L. J. 3C7; 
22 W. b. T. 218; 6 L. W. 66$. 


ALLAHABAD HIGH COURT. 

Firet Appeal from Order No. 83 of 1919, 

January 13, 1920. 

Present:— Mr. Justice Piggott and 
Mr. Justice Walsh. 

SHYAM LAL —Petitioner—Appellant 

t ersus 

IPARSHOTTAM D ASS— Opposite Party— 

Rispondent. 

Civil Procedure Code (Act V oj 1908), Sch. II, 
paras. 16 (1) <c), 20 —Arbitration —Award on matter 
not referred separable from rest of award—Arithmetical 
error, whether vitiates award. 

Where an arbitrator, in order to determine the 
divisible aesets of a joint family business, records 
a finding tbat those assets are subject to a liability 
in favour of a person who is not a party to the 
arbitration, and this finding purports to be arrived 
at with the full consent of the parties to the agree¬ 
ment to refer to arbitration, and whero that portion 
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of the award is separable from the rest, the award 
is rot open to any valid objection on the ground of 
the oibitiator’s having determined a matter not 
covered by the agreement of reference. Tp. 687. col 

1J 

An award which contains a palpable arithmetical 
mi stake is not otherwise invalid within the meaning 
of paragraph 16 (1) fc) of Schedule II to the Civil 
Procedure Code. [p. 689, col. 2.] 

First appeal from the order of the Addi. 
tional Subordinate Judge, Benares, dated the 
12th of April 1919. 

Mr. B. E. O'Conor and Dr. S. N. Sen, for 
the Appellant. 

Messrs. S. K. Bar and Harnatidan Pershad, 
for the Respondent. 

JUDGMENT. 

PiGQOTT, J.—This appeal arises out of an 
application made nnder paragraph 20 of 
the Second Sohednle to the Code of Civil 
Procedure to have an award made in an 
arbitration conducted without the interven 
lion of the Court filed. The party oontest- 
ing the award put in what we may oall a 
written statement, in which they contest* 
el the award on a great variety of grounds. 
They went so far as to oontend that the award 
sought to be filed had never been made by 
the gentleman to whose arbitration the matters 
in dispute between the parties had been 
referred, but was a forgery oonaooted after 
that gentleman’s death. On the pleadings 
of the parties a number of issues were 
fixel, ten in all, and the case was set down 
fo.* bearing. The objector moved the Court 
to droide first of all two issues only, in 
respect of which it waB represented to the 
Court that it would not be necessary to 
take aDy evidence. The issues as framed 
ran as follows:—Issue No. 2. “Has the arbi- 
trator determined any matter not referred 
to arbitration under the agreement dated the 
6th April 1918P” 

Issue No. 4, "is an objection to the 
legality of the award apparent on the 
fact of UP” 

On each of these issues the Court below, 
after hearing arguments, found in the affirma¬ 
tive, and on these findings alone, and 
without any enquiry into the matters of 
fact raised by the pleadings, it has dismissed 
the application to have the award filed. 
The appeal before ns is against the order 
refusing to file the award, and we have to 
consider whether that order is justified upon 
the only findings which have been recorded. 


The first finding is that the arbitrator ha 8 
determined two matters not referred to ar 
bitration under the agreement. The first 
of these matters relates to a sum of Rs. 2,000 
which the arbitrator has held in effeot to 
be a debt due from the joint family business, 
the assets of which it was bis dnty to 
apportion between the parties to the arbitra¬ 
tion, and due from them to a connection 
of the family named Baijnath Prasad. Now 
it ie quite true that Baijnath Prasad was 
no party to the reference, that there is 
no mention of Baijnath Prasad in the 
agreement of reference and that the 
arbitrator had no authority to make an 
award of Rs. 2.000, or of any other sum, 
in favour of Baijnath Prasad. The arbitrator, 
however, was bound to distribute between 
the parties the assets of the joint family 
business, and in so doiDg he reoorded a 
finding that those assets were subject to a 
liability of Rs. 2,000 in favour of Baijnath 
Prasad. It is only incidentally relevant to 
note that he purports to do this with the 
full consent of the parties to the agreement; 
but in aDy case be had authority to 
determine what were the divisible assets of 
the business before he proceeded to divide 
them. Looking at the matter from another 
point of view, it may be that, in so far 
as the award purports to operate in favour 
of Baijnath Prasad to the extent of Rs. 2,000, 
it is a matter which oan be separated from 
the rest of the award without affecting the 
determination of the matter really referred to 
the arbitrator, namely, the division of the 
assets of the joint family business. This is, of 
oourae, subject to what has already been 
remarked, namely, that for the purpose of 
determining the divisible assets the arbitrator 
had authority to find that the assets of 
the firm were less by Rs. 2,000 in con¬ 
sequence of a debt due to Baijnath Prasad. 
This portion of the award is with : n the 
powers of the arbitrator. The award cannot 
operate as a decree in favour of Baij Nath 
Parsad who was not a party to the reference 
but if, and in so far as, it purports to 
do so, that portion of the a«ard is obviously 
separable from the rest. The same remarks 
apply in substance to the other portion of 
the award in whioh the arbitrator finds 
that certain money and jewellery must be 
taken out of the divisible assets of the 
joint family and left with one Mutammai 
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Tara Devi, a member of the family. I bold, 
therefore, that the finding of fcbe Couit below 
on the second issue fixed by it is incorreofc 
and that the award ia not open to any 
valid objection on the ground of the arbitra¬ 
tor’s having determined a matter not covered 
by the agreement of referenoe. 

The decision of the Court below on the 
fourth issue raises two quite distinct points. 
They may be conveniently taken in the reverse 
order to that in which they are dealt with in 
the judgment under appeal. Part of the 
arbitrator's duty was to divide between 
the parties oertain residential bouses. The 
objeotur contends that the arbitrator first 
of all made a division of those hoases in a 
particular way and that he subsequently 
altered that deoision. In so doing it ia 
contended that the arbitrator aoted illegally 
and that this illegality is apparent on the 
face of the award, within the meaning of 
paragraph 14 (c) of the Schedule. We have 
been taken through that part of the award 
in which the deoision about these residential 
houses ia embodied, and in my opinion it 
does not show that the arbitrator was guilty 
of any illegality. I wish to express myself 
somewhat oautioisly on this point, beoause 
I think it necessary to distinguish between 
an illegality apparent on thefaoeof the award 
and an allegation of misoonduot on the part 
of the arbitrator. I can conceive cf oases 
in which it might amount to misoonduot on 
the part of an arbitrator, dealing with a 
reference covering a large number of matters, 
to announce to the parties a final deoision 
upon one of those matters and at a later 
stage to revise that deoision, in spite of the 
protest rf one of the parties affeoted by it. 
We are not oalled upon to consider whether 
the arbitrator in the preEent oaee was guilty 
of aDy mif oonduot of this kind. The simple 
point ia whether the final award made by the 
arbitrator in resprct of these residential 
houses, aa embodied in paragraph 18 of the 
award, ia on the face of it illegal. The 
paragraph is ecmewhat ouriously worded. 
The arbitrator dcea not ooDtent himself with 
merely annoutciDg his final deoision on the 
point, but goes into a detailed recital of the 
negotiations between the parties and so forth 
- which had preoeded his final decision. He 
evidently felt that this question of the 
residential houses was one of the most 
difficult of those with which he had to deal 


with, and he gives in the most candid manner 
his reasons for finding the point a difficult 
one to determine. He says that on the 1 -th 
of June be proposed to determine it in a 
oertain way, but that only two days later, 
i e. t on the 15th cf June, upon some sugges* 
tion made to him, he deciisd that one of the 
parties alone should take both the houses 
concerned, provided compensation, which he 
assessed at Rs. 7,000, was paid down within 
a week to the opposite party. He then 
notes that this payment was not made within 
the period whioh be had fixed, but that the 
party required to make it asked for more 
time and finally tendered the money after the 
date whioh he had fixed. The opposite party 
then refused to accept the tender and asked 
the arbitrator to take up the question of the 
division of the houses de novo and to give bis 
own deoision on the point. The arbitrator 
says that, if he were looking at the matter 
as a pure question of law, he ooald not deny 
that the party who had baen required to pay 
Rs. 7,000 had a reasonable cause for asking 
for extension of time, but the fact remained 
that the negotiations which had ended in the 
proposal to allot both the houses to one party 
upon prompt pay mentof this compensation had 
broken down and that the matter was referred 
back to him to be decided upon his honour 
and conscience. In a somewhat quaint phrase, 
whioh seems quite unnecessarily to have 
excited the decision of the learned Subordinate 
Judge, the arbitrator says in effect that the 
voice of conscience compelled him to re-oon- 
eider his deoision and to make a division of 
the houses in a oertain way. This he proceeds 
to do in detail. I was about to add that he 
does this before sigoing the award on the 
12th of August 1^18, bat I am at once 
brought up by the faot that one of the 
objections taken by the respondent in this 
Court was that the award was never really 
signed by the arbitrator at all. This may 
serve to illustrate the practical inconvenience 
of the course adopted by the Court below 
in taking out these two issues from the 
rest aud attempting to decide them sepa¬ 
rately. As the matter stands, however, I 
am obliged to deal with it as if the 
question of fact had been determined, for 
purposes of argument, in favour of the 
appellant in this Court, that is to say, as 
if there were no doubt that the arbitrator 
did in faot formally sign this award 
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embodying his final decision on the question 
of division of the house property, on the date 
which that document purports to bear, 
namely, the 12th of August 1918. In fact 
1 am bound to take the document as it 
stands and to determine simply whether 
its 18th paragraph, embodying the arbi¬ 
trator’s decision on the question of the 
houses, is open to an objection on the score 
of illegality apparent on the face of the 
award itself. I feel quite unable to accept 
the view of the Court below on this point. 
It seems to me that this question most 
clearly be answered in the negative. The 
other point taken in connection with the 
same issue presents to my mind a good 
deal more difficulty, but I have come to 
the oonolusion that the decision of the 
Court below cannot be affirmed. The arbi¬ 
trator had to deal with the assets of a 
certain cloth business and those assets he 
avowedly desired to distribute equally 
between the parties. For some reason or 
other the quantity of cloth which he actually 
assigned to one party was of greater value 
than that which he assigned to the other, 
and he desired to order the party receiv¬ 
ing the larger quantity of doth to make such 
payment in cash as woald equalise the division 
so far as this particular item of the joint 
property was concerned. In so doing he 
obviously fell into a mistake arising out of 
pure confusion of mind. He should have 
seen that, in order to equalise the division 
of this particular item in the assets, the 
party receiving the larger quantity of cloth 
should be required to pay to the opposite 
party one half of the exoess value. Instead 
of so directing, he has ordered payment of 
the whole of the excess value, thereby 
obviously making the division between the 
parties, so far as this particular item is 
concerned, unequal precisely to the same 
extent as it would have been if be had 
awarded tbe cloth itself in unequal shares 
and given no direction at all as to payment 
of compensation. The contention for the 
respondent, which has been accepted by the 
Court below, is that, although the arbitra 
tor would have been quite within his powers 
if he had divided the doth unequally bet¬ 
ween the two parties, nevertheless, seeing 
that he avowedly set out to make au equal 
division, but has in fact made an unequal 
division, he has been guilty of an illegality, 


and that this illegality is apparent on the 
face of the award. I ought to note at once 
that the sum of money involved ia a trifl ng. 
one compared with the value of the pro . 
parties with which the arbitrator bad to, 
deal. It oomes to only Rs 233-L4-0. \In 
tbe oourse of the argument on thiB point, 
we were referred to a number of decision*, 
of wbioh I de'ire to mention two only. 
The case of Mustaf i Kh'in v. Phvlja Bibi 
(1) does no more than lay down this princi¬ 
ple, that the Court has no power to amend 
an award made in a matter referred to 
arbitration without the intervention of the 
Court. It must either allow the application 
to file the award, thus making the entire 
award a deoree of Court, or reject that 
application altogether, thereby referring the 
parties back to tbe position in whioh they 
stood bdore the agreement to refer to arbitra¬ 
tion was enteied into. In the oourse of 
their decision in the above oase the learned 
Judges referred to an older oase, that of 
Allirakhia Shi>ji v. Jehangir Horma»ji (2). 
On the face of it that oase seemed to me 
decisive against the respondent. The learn* 
ed Judges of the Bombay High Court had 
before them an award in which, by an 
obvious and palpable mistake, the 
tor had given one of the parties Rs. 4,UUU 
in excess of what he had intended to give. 
The learned Judges came, with undisguised 
reluctance, to the oonolusion that they bad 
no authority either to refer the matter 
back to the arbitrator, or to eorrest the 
obvious error into whioh he had fallen. 
Bat the point to be noticed is that, finding 
themselves tied down to the two alternatives 
noticed in the Allahabad decision, tbe alter- 
native whioh they adopted was to file tbe 
award, that is to say, to make it a deoree 
of Court as it stood, including the gross and 
palpable mistake in favour of one party 
and to the detriment of the other. The 

learned Counsel fer the respondent has very 
keenly contended that it would not be 
right to treat the decision of the 
High Court in this matter as au authority 
against him, because that decision whs pro. 
nounced under the Code of 1859, and un^ 
doubtedly several of tbe provisions oftba* 
Code regarding arbitration, and more partiou. 
larly as to arbitration without the interven. 

(1) 27 A. 526: 2 A. L. J. 416; A. W. N, (19C5; 86, 

(2) 10 B. H.C.ft. 
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tion of the Court, were amended when the 
Code of 1882 was passed and have baen 
farther amended in the present Code of 
Civil Procedure (Aot V of 1908). Under 
the Code of 1859 the Coart was bound to 
file the award if no snffioient oanse be 
shown against it. Those words are perfectly 
general and the decision as it stands oer 
tainly implies that the learned Judges did 
not oonsider the faot of the arbitrator’s 
having fallen into a oonfusion of mind, 
and made a clerical or arithmetical error, 
a sufficient cause against the award. In 
arriving at this conclusion they no doubt 
based their decision mainly on the wording 
of oert&in sections of Aot No. VIII of 
1859. The faot remains, however, that they 
seem to have acted on the broad view that, 
when parties submit a partioolar matter to 
the Snal decision of an arbitrator selected 
by themeelvep, they take their ohanoe of 
biB making a clerical or arithmetical error, 
just as much as they take their ohanoe of 
his misinterpreting a dooument or refusing 
to believe the oral evidence of a perfectly 
trustworthy witness. At any rate the ques¬ 
tion now before us is to be deoided with 
reference to the words of the relevant para¬ 
graphs of the Second Schedule to the present 
Code of Civil Procedure (Aot No. V of 
1908). There are only two paragraphs 
whioh have been suggested as applicable. 
The Court below has applied clause (c) of 
paragraph 14, holding that this arithmetical 
oonfusion into whioh the arbitrator fell is 
an objection to the legality of the award. 
It seems to me that it was no more illegal 
for the arbitrator to make a mistake in 
arithmetic than it would be illegal for him 
to disbelieve a truthful witness, or to be 
misled by the falsehood of a plausible liar. 

I find myself unable to oonaur in the opinion 
that this mistake amounts to an illegality, 
or that the objection founded upon it 
oan be oorreotly described as an objec¬ 
tion to the legality of the award. As an 
alternative to this contention the learned 
Counsel for the respondent relied upon the 
concluding words of paragraph 15 (1) (c). 

' This clause gives it as a valid ground for 
setting aside an award its having been made 
after the issue of an order by the Court 
superseding the arbitration and proceeding 
with the suit, or after the expiration of the 
period allowed by the Court, or being other¬ 


wise invalid. These last words must, I think, 
be held to relate to some matter ejusdem 
generis with those preceding, and I oome 
baok in substance to the same opinion as 
I have already expressed upon the other 
contention put forward on behalf of the 
respondent. I do not see that an award 
oan be said to be otherwise invalid, within 
the meaning of this particular paragraph, 
beaause it contains a palpable arithmetical 
mistake. 

I ought perhaps to notice that, beside 
supporting the deoision of the Court below on 
the grounds on which it has proceeded, the 
learned Counsel for the respondent asked 
us to take into consideration certain matters 
which in bis opinion show that the arbi* 
trator had left undetermined one of the 
points referred to him for arbitration. 1 
do Dot think that this is a contention 
whioh oan fairly be taken in the present 
appeal. It was at the request of the objector 
to the award, that is to say, of the party 
appearing as'respondent before this Court, that 
the Court below confined its deoision entirely 
to tbe second and fourth issues, and what 
we have to determine is whether we agree 
with or disseDt from the decision on those 
two issues. It is not really open to the 
respondent to raise a fresh issue here. 
Moreover, I think that, as the matter 
was laid before us in argument, there did 
not seem to me to be aDy real reason for 
holding that the arbitrator had failed to 
determine any of the matters oovered by 
the reference. For these reasons I would 
set aside the deoision of the Court below 
and return the oase to that Court, in order 
that it may prooeed to determine the rest of 
the issues fixed by it and to enquire into tbe 
objections taken to tbe award on their 
merits. 

Walsh, J.— I agree that this case must 
go baok for a proper trial. It seem 3 to me 
that the lower Coart has wholly miscon¬ 
ceived the functions of a tribunal which has 
to decide whether an award in a private 
arbitration should be filed or not, and has 
adopted in this oase a procedure whioh much 
too frequently inflicts great hardship upon 
litigants, and is upon every ground 
to be deplored. We have listened this 
morniDg to arguments in support of this 
decree, which to put the matter succinct¬ 
ly invited us to ignore the principles 
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wbiah have been laid down for years by the 
Privy Counoil, and whioh are elementary 
and ought to be familiar to every legal 
practitioner. The respondent before ue 
resisted the filing of this award by a docu¬ 
ment setting out his grounds of objection 
wbioh amounted in number to no less than 
17. Tbe first of them went to the root of 
the transaction, if there was any substanoe 
in his case at all; and odo would have 
thought that he would have put it, as he 
did in his enumeration of his groundp, in 
the forefront of the litigation. It alleged 
that the award was not the work of tbe 
arbitrator at all. The arbitrator, be it 
observed, was then dead. Having regard to 
the faot that the arbitrator set out in the 
award with great oare his relationship with 
tbe parties, his personal iutimaoy with them, 
and the advantages whioh he enjoyed in 
his acquaintance with the lady members of 
the family as being the reason why he 
had been epeoially selected for this duty, 
it is to me absolutely unintelligible wby 
the present respondent adopted the position 
that he did in tbe Court below unless he 
had no oase, because all those reoitals by 
the arbitrator would be shams and frauds 
if there is anything in his first objection. 
What he did was to invite the learned Judge 
to step into what I can only describe as a 
trap, and to deoide as a preliminary point 
his so-called points of law, giving the go¬ 
by to the obvious faot that if his real 
answer were true, there would be an end 
both of the award and of any legal argu¬ 
ment. The learned Judge has fallen into 
tbe trap, the faot, as I have said, is to my 
mind to be deplored and has allowed him 
self, although his duty was to try and 
deoide tbe oase raised by the parties, to 
wander off into these highly technical and 
unsubetaDtial points. And this is the reason 
above all others that I deplore the tendenoy 
.to arrogate to themselves, as I think the 
lower Courts are too fond of doing, tbe 
. functions of a Court of Appeal from the 
arbitrator. Nothing is easier than to be 
wise after the event, and for a trained 
lawyer weighing ingenious arguments by 
expert Counsel to pick holes in an elaborate 
document drawn up by a layman, a friend 
of the parties doing his best to oarry out 
the request made to him by them and to 
give them a decision on a variety of com¬ 


plicated matters and so save them from 
prolonged litigation. That is tbe reason 
wby the Legislature has always carefully 
provided that alike on matters of faot and on 
matters of law decided by an arbitrator 
there shall be no appeal, and the Privy Council 
in Indian oases aod the House of Lords in 
English oases has almost exhausted itself 
in trying to make this dear to the trial 
Courts. The issues whioh were ultimately 
tried were, whether the arbitrator decided 
points not submitted to him and whether 
there was any illegality on the faoe of the 
award. As regards some of these points, to 
my mind they are so trumpery that .they 
are d ffi a alt to answer. In one instance 
it is complained that the arbitrator set 
apart a provisional sum for payment to a 
third person out of the assets of the family. 
Of course that does not affeot and could 
not affeot the rights of tbe third party. 
How in tbe world it oan be suggested that 
the arbitrator had no jurisdiction to make 
such a direction 1 am utterly at a loss to 
understand. The point was a foolish one 
and idle waste of time. Similarly witfl 
regard to the point—whether for reasons 
good, bad or indifferent does not matter 
in the least, becausa an arbitrator haB^a 
perfect right to go wrong—that he gave 
directions with regard to the jewellery of 
tbe daughter of a deceased brother of the 
family. Here he was deciding matters of 
faot in dividing property, and distributing 
the assets of the joint family. I 

surprised to find it suggested that that was 

a matter outside the jurisdiction of the 
arbitrator. Then it is said about the poor 
man that he changed his mind in the 
course of consideration of some point before 
he came to his final deoiaion about it. 1* 
is a perfectly childish complaint to 
mind. The only point whioh gave me any 
trouble at all was the suggestion that an 
obvious mistake of arithmetic on the fa«e 
of the award might amount to illegality^ 
I agree with all that my brother has said 
about this matter. My only difficulty really 
arose from my acquaintance with tne 
practice of the English Courts in such oases, 

but there again I am satisfied that Englisn 
Courts have wider powers both as regards 
amending or remitting to the arbitrator an 
award, when there has baen something 
that kind, although be it observed that Way 
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m ? ,0 “ ‘° Bet aside tbe award 

ThTf™ 98 r Uee D ‘° interfere in aaoh oases. 
The freaaeoay with whi.h theae aaaea ooaur 

J°“ a . 0D ? of tbe Partiep, dissatisfied 
w.th the deais.or.bya D arbitrator, eodeavonr. 

to re open it by hoo* or by crook in the trial 
Ooart leads me to cite once more what the 
Pnvy Council has said upon the subject. 
Lord Macnaghten in Qhulant Khan v. 
Muhammad Bassan (3) sayf; "The time has 
long gone by since the Courts of this country 

shewed any disposition to sit as a Court of 

Appeal on awards in respect of matters of 
tact or in respect of matters of law.” He is 

there referring to tbe English Courts and he 

cites the case of Adams v. Great North of 
Scotland Railway Oo .. (4) of which Lord 
Halabury * 8 y f: where fche partie8 bav0 

selected their Judge in such oases, yen have 
to show a great deal more than mere error 
on the part of the aibitrator in the conclusion 
at which he has arrived before the Court can 
interfere with his award. The parties had 
agreed to aooept the arbitrator’s decision 
upon tbe question of law as well as his deci- 
sion upon facts.” Lord Maonaghten in the 
oaee I have already referred to says: “They 
(arbitrators) may have erred in law, but 
arbitrators may be Judges of law as well as 
Judges of fact and an error in law certainly 
does not vitiate an award,” a fortiori an 
error in fact, and, therefore, an error in arith- 
metio cannot vitiate an award. 

I agree entirely with what my brother has 
said about the distinction to be observed 
between illegality on the faoe of the award, 
and misconduot by the arbitiator. There 
may, of course, be mistakes so palpable and 
gross that they afford strong evidence of 
misconduct, but speaking for myself at aDy 
rate in this case I bold strongly the view that 
the Court below ought not to allow any of the 
questions already raised aDd disposed of in 
this appeal to be raieed afresh under the 
guise of a suggestion of evidence of misoon- 
duct by the arbitrator. 

With regard to oosts we think that tbe 
whole of this useless litigation, as it has been 
up to the present point, is due to the defend- 
ants Counsel inviting the trial Court to 
discuss his so-called law points and oontrary 


to the usual practice, tbe defendant must pay 
all the oosts of the proceedings up to this 
stage together with the costs of this appeal, 

whioh in this Court will include fees on the 
higher soale. 

PifliJOTT, J.—I agree as to costs. 

By the Court. The appeal is allowed, the 
case remanded to the Court below for decision 
on the mef.tR. The appellant will get eoste 

scale 18 C ° nrt ,noladlD S fees on the higher 




Appeal allowed 
Case remanded. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civ.l Appeal No. 3 op 1917 

May 2, 1919. 

Fresenl: -Mr. Fawcett, J. C., and 
Mr. Raymond, A. J. C 

■ HEMUMAL HARt\ALMAL— Appellant 

versus 

The COMMITTEE op MANAGEMENT 
HYDERABAD - Respondent ’ 

Bombay District Municipal Act (m 0 fkou 
92, DO— Applicability of s. 160— Municipality at', 
mq land and obtaining possession by mittakSr' 
take whether of law or fact-Contract Act (IX of ltf gj 
8. 2 1 Compensation or price not fixed or va id~~tn}f 

?f Ce RZV^ ent8 ° f - Pri€e not atcertailable effect 

asain,t *"**«»* 


12‘m I® j'« 7 a n P ‘ 18 ?‘ 6 °’ W ' N ' 226 ' 28 I. A. 51, 
Vz „ ,7* 4 ® om * U B. 161: 8 Bar. PC T ika 

86 P. E. 1902 (P. 0.). jB4 * 

W (1891) A. 0 .81 at p. 89. 


-e£^ 'SZiVuli act , U1 i der 

offered plaintiff a certain price for a pfot oflTnd or^' 
refer the matter to a Panchavef tn ^nd or to 

Plaintiff gave possession of the land bat 
were unable to agree to the price and pontiff 
referred to the District Court to have VS - 
hxed. Subsequently it was discnvArt!i pnce 
defendant’s action was not authorised hv 
plaintiff brought the present suit to recover*^™ * 
aion. The suit was dismissed nn th* posse$. 

aB the plaintiff had agreed to part witbt°tbt 
at a price to be fixed under section 160 of the fln u Dd 
District Municipal Act, there was a^ontn «Z ??“£** 
on him and that the mistake at to th« * 
defendant to act under section 92^of^ thaW f th ® 
a mistake of law, which under secrion tTiSS* 
Contract Aot did not invalidate fchV 21 ! the 
Plaintiff appealed! aato the contract. 
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Jlrhl, n) that the mistake of the parties in res¬ 
pect of the right of the defendant to acquire the 
land was one of fact and, therefore, did not fall 
under section 21 of the Contract Act; [p. 592, col 2 J 

(2) that the contract between tho parties was 
merely one for the solo of immoveable property 
■which, under section 54 of the Transfer of Property 
Act, did not of itself create any interest in, or 
charge upon, property; [p. 593, col. 1.] 

(3; that the defendant had no power to act 
under section 92 of the Bombay District Municipal 
Act, and consequently section 160 of that Act did 
not apply; [p. 594, col. J.] 

(4) that inasmuch as the price is the essence of a 
contract of sale and the price in the present case 
was not ascertainable in the manner contemplat¬ 
ed by the parties, there was no price promised 
within the moaning of section 50 of the Contract 
Act, there was no valid sale and the plaintiff was 
entitled to recover possession [p. 594, col. 1.] 

Appeal from the decree of the Dietriot 
Judge, Hyderabad. 

Mr. Qipaldas Jhamatmal, for the Appel¬ 
lant. 

Mr. Kundanmal Dayaram, for the Respond¬ 
ent. 

JUDGMENT. 

Fawcett, J. 0. —This is a seoond appeal 
from the decision of the District Judge, 
Hyderabad, confirming a decree of the Joint 
Subordinate Judge, Hyderabad, dismissing 
the plaintiff-appellant's suit with costs. The 
facts found are that the defendant respondent, 
purporting to act under section 92 of the 
Bombay Dietriot Municipal Act, gave the 
plaintiff notice^to remove his “ Fhala,” when he 
applied for permision to re-build on his plot 
under section 96 of the Act. They offered him 
Rs. 1-9-7 per foot as compensation and called 
upon him to accept this amount or refer the 
matter to a dnly constituted Panohayet. 
The plaintiff in compliance with this notice 
appointed two arbitrators and a Panohayet 
was constituted, in aooordanoe with section 
160 of the Mnnioipal Act. They could not 
agree upon the price, and so the plaintiff was 
referred to the Dietriot Court to have the 
amount of compensation fixed. The plaintiff 
also gave up possession of the Thala,” but 
whether voluntarily or under compulsion is 
not clear. Discovering subsequently that the 
defendant’s action was not authorised by law 
(no street line having been fixed on that side 
of the street), plaintiff bronght a suit to 
recover possession of the land. Both the 
lower Courts have held that, as the plaintiff 
had agreed to the Municipality having the 
land at a price to be fixed under section 160 
of the Municipal Aot, there was a contract 


binding upon him, and that the mistake in 
regard to the right of the Municipality to aot 
under section 92 of the Aot was a mistake 
in law, which under seotion 21 of the Con¬ 
tract Aot did not invalidate the contract. 
These conclusions are questioned in this seoond 
appeal. The further point is taken that the 
lower Court erred in raising for the defenoe 
a oase whioh bad not been Bet up in the 
written statement. 

It is no doubt true that the written 
statement doss not specifically plead that 
there was a binding oontraot cf the kind held 
established, but paragraphs 4 and 5, in 
my opinion, do sufficiently cover this point. 
The pleas there taken amount to saying 
that plaintiff’s aoquiesoenoe in the taking 
of the land and the reference about its 
price precluded him from recovering its 
possession. It is also qnite clear that the 
question ,of the alleged oontraot was tried 
and deoided by both the lower Courts, and 
the seoond issue in the suit, viz., whether the 
plaintiff is not competent to maintain this 
snit as alleged in paragraph 4 of the written 
statement, sufficiently covers the point in 
question. It is not alleged that the plaintiff 
has, in any way, been taken by surprise, and 
his memo, of the appeal to the District Judge 
oontaioed no objection of the kind now raised. 
Accordingly, I hold that the objection 

fails. « 

Coming to the main point in issue, it seems 
to me that the mistake of the parties in 
supposing that the Municipality had power 
to acquire the land under section 92 of the 
Mnnioipal Aot is really a mistake of fact and 
not a mistake of law falling under seotion 21 
of the Indian Contract Aot, as ic has been 
held to be in the lower Courts. There was no 
mistake as to the effect of the provisions . of 
section 92, but the mistake was in supposing 
that a street line had been 6xed on the side 
of the street on whioh the plaintiff’s building 
was, so that the Municipality oosld aot under 
section 92. This is clearly a mistake about a 
matter of fact, and even if the mistake is 
one whioh depended upon a question of a 
mixed law and fact, it does not constitute a 
'mistake of law’ in the sense in which that 
expression is used in England. See Halsbory s 
Laws of England, Volume XXI, Article 7 at 
page 4, and Pollook and MulU’a Indian Con¬ 
tract Aot, 3rd Edition, page 113, where it 
is said that there seems to be .nothing to 
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prevent the Indftin Courts from following the 
eame view. If that ia so, then, in any oa-e, 
the supposed agreement would seem void under 
seotion 20, for it oan hardly be disputed that 
the mistake was one as to a matter of fact 
essential to the agreement. But as this 
point has not been taken or argued in the 
appeal, I do not base my judgment upon 
it. 

Both the lower Courts have beld, that 
the ruling in the Poona Oity Municipality 
v. Ramchandra (1) applies to this aaee. 
Mr. Gopaldas for the appellant contends 
that this ia not ao and I think he is right. 
In that oaae, the Munioipality appealed 
from an order of the District Judge award¬ 
ing compensation under seotion 160 of the 
Municipal Aot, and it was contended amongst 
other things that there was no valid and 
binding oontraot by the Munioipality to 
purchase the land. Apparently the posses¬ 
sion of the land had not been taker, and 
the plaintiff in that case was virtually 
seeking specific performance of the alleged 
oontraot for the acquisition of the land. 
The High Court held that there was a con¬ 
tract to sell at a fair valuation, where the 
Court not only could provide, but under a 
special Statute was compelled to provide, 
the means of ascertaining the price, and 
that specific performance of such a o mtraot 
was awardable. But the present case is a 
very different one. The positions are re 
versed and the mere fact that specific per¬ 
formance of the alleged oontraot might be 
granted to the Municipality, if they brought 
a proper suit for the purpose, is not a soffi 
oient answer to the plain*iff's claim to 
get possession of the l*nd as its rightful 
owner. This follows from the fact that 
the oontraot is merely one for the sale 
of immoveable proyerty, which uoder the 
express terms of section 54 of the Transfer 
of Property Aot does not of itself create 
any interest in or charge on such property. 
Acooid ngly. it was held in Kurri Veemreddi 
V. Kurri Bapireddi (2) that a oontraot for 
sale followed by delivery of possession does 
not, when there is no registered sale deed, 
oreateaDy interest in the property agreed 
to be sold and cannot, even if enforceable 
at date of suit or decree, be pleaded in defence 

i . . 



(1) IO Bom. L. R. 617. 

(3) 2DM. 3.38} 1 M.L. T. 153, 16 M. 


L. J. 393. 


to an action for ejectment by one having a 
legal title to recover; and that the most 
that the defendant in such a suit 
of ejectment oan do is to institute a suit 

for speoific performance of the oontraot and 

then apply to have the trial of.the eject¬ 
ment suit stayed pending the trial of his 
own suit for L speoifio performance. Thia 
decision is strengthened by the remarks of 
the Privy Counoil iu Maung Shwe Qoh v. 
Maung Inn (3). In the Poona Oity Munici¬ 
pality v. Ramchandra (l) it was not neoessary 
to consider section 54 of the Transfer of 
Property Aot, for the fact that speoifio 
performaoae oould be granted was sufficient 
to defeat the plea on which the Municipality 
attempted to upset the order of compensa¬ 
tion that had been passed by the District 
Judge. That faot, as already remarked, is not 
necessarily sufficient to defeat the plaintiff s 
claim for recovery of possession of the land. 
Therefore, the case is clearly distinguishable 
from the one dealt with in Poona Oity Munich 
polity v. Ramchandra (l). 

If, however, the value of the land is less 
than Rs. 100, then it might be contended 
that there had b9en a vilid sale of the 
land by delivery of the property under the 
3rd paragraph of seotion 51 of the Transfer 
of Property Aot. It seems possible that 
the value might be less than Rs. 100, 
having regard to the faot that the Thala* is 
stated in the pUint to measure 20 square feet 
and to ba worth Rs. 80 while the Munici¬ 
pality offered oompansation at Rs. 19 7 per 
foot. This was, I think, overlooked by Mr. 
(Jooalda 9 in the arguments be addressed to 
a**, for in that o*se the ruling in Kurri 
Veeraredii v. Kurri Bapireddi (2) is not con¬ 
clusive in his favour. But Mr. Gopaldas 
further contends that there was no consent 
of the plaintiff to sell and that as the price 
is the essence of a oontraot of sale, there 
could be no real sals. Here again, I think, 
he is right. Sale, as defined in seotion 54, 
13 a transfer of ownership in exchange for 
a price paid or promised or part paid and part 
promised, and as the essence of the contract 
lies in the exchange it is, in ray opinion, very 
doubtful whether a transaction under which 

(ai 33 lad. Cas. 938; 41 C. 642 at pp. 55 2, 553; 21 
M L. T. 18: 15 A.. L. J. 82; (1917) M. W. N. 117; 32 
M L. J. 6; 25 C. L. J. 108; 19 Bom. L. R. 179; 21 O. 
W N. 500; 5 L. W. 632; 10 Bur. L. T. 69; 44 1. A. 15 

(P.C.). 
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property is oompulsorily aoqaired and a price 
is fixed on the basis of oomper.satior, obd be 
paid to constitute a sale within the defini¬ 
tion. The owner is obliged to part with the 
land, whether he wants to or not, and has 
not the freedom existing in an ordinary 
voluntary transfer of ownership. But, in any 
case, there must be a prioe paid or promised, 
or part paid and part promised. In this case 
there can only be said to be a prioe promised, 
on the basis of the maxim id cerium est quod 
cerium reddi potest. But is the price ascertain¬ 
able within the maning of this maxim? In the 
case of Poona City Municipality v. Ramchandra 
it bad powertoaoquire the land and section 
i60 of the Municipal Act was, therefore, 
applicable. In the present case, the Muni¬ 
cipality, admittedly, had no power to aot 
under section 92 and the provisions of section 
lbO apply only m the case of a dispute re- 
garding compensation, etc,, which is directed 
by the Aot to be paid, they cannot, therefore, 
come into operation. In Dinham v. Bradford 
(41 referred to in the Poona City Municipality 
v. Ramchandra (1), the Court could substitute 

C ?l • • , . . . ^ exercise 

of its jurisdiction as a Court of Chancery 

.D a proceeding for tbe taking of a partner- 

ship amount, which waa pending before it 

and in the Poona City Municipality’, ca,e (1) 

the District Court had, ae already remarked, 

power to fix the compensation and had in 

fact done so Bnt in tbe present case the 

Distriot Court has no jurisdiction to fix the 

pn.e and accordingly the price, not being 

ascertainable in the manner contemplated 

Wh,„ 6 r 68 ' V not a P^oe promised 

within the meaning of section 54 of the 
Contract Act. Promised' in that section has, 

‘ e meaning that it bears in the 
Contract Act, namely, proposed and accepted: 
see section 2 (4). What was proposed and 
accepted was that the prue shonld be fixed 
in the manner specified in section 160 of 
the Municipal Aot. Bnt as that manner 
•annot be followed, there is in effect no 
agreement as to price, and the Court 
cannot ascertain the price in any other 
manner and enforce the contract with the 
prioe so ascertained, for that would be 
making a new contract for the parties 

see Hals bury s La wsof England, Volume XXV' 

Article 496, foot-note (f) at page 292, J* 
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therefore, hold that there has been no valid 
sale of the land to the Municipality and that 
the ground on which the lower Courts have 
dismissed the plaintiff's suit is legally 
unsustainable. 

I would, therefore, reverse the decrees 
of the lower Courts and grant plaintiff 
possession of the land with costs throughout. 

Reymond, A. J. C.—I concur. 

Decrees reversed. 


(4) (1869) 6 Oh. App. 619. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 105 of 1919. 

March 16, 1920. 

Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 

GOBIND RAI —Plaintiff—Appellant 

versus 

BANWARI LAL and others—Defendants 

—Respondents. 

Jurisdiction of Civil and Revenue Courts—Suit by 
rent-free grantee to recover possession oj land, whether 
cognizable by Civil Court t 

A suit by a rent-free grantee for possession of 
land from which he has been wrongfully ejeoted by 

co? 1 j 111111 *” ia °°K Qiz ahle by a Oivil Court, [p. 696, 

Appeal from the order of the Subordi¬ 
nate Judge, Oawupore, dated the 14th Maroh 
1919. 

Dr. 8, M. Sulaiman , for the Appellant. 

JUDGMENT.—The plaintiff came into 
Court alleging himself to be the rent-free 
grantee of certain land. He stated that 
the defendants Zemindars had forcibly and 
unlawfully ejeoted him from possession and 
enjoyment of this land on the strength, of 
certain proceedings which they had taken 
behind his baok in the Revenue Court; to 
which proceedings he had never been made a 
party. The suit was brought in the Court 
of a Munaif, who tried out all the issues 
ou the merits and gave the plaintiff a decree. 
The decree was one restoring the plaintiff 
to the possession which he had previously 
enjoyed, that is to say, to the possession 
of a rent-free grantee, enjoying all the 
rights but subject to all the liabilities im¬ 
posed on such garantees by Chapter X of 
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the Looal Tenancy Aot (No. II of 1901). 
There was an appeal, whioh was heard by 
the Subordinate Judge of Cawnpore. It 
appears that various pleas were taken on 
behalf of the defendants, but that they were 
all abandoned except one plea against the 
jurisdiotion of the trial Court. The learned 
Subordinate Judge, referring to the deoision 
in Nannhu v. Sri Thnkurji Maharaj (1) and 
placing a aertain interpretation on the plaint, 
held that this was a suit eognisable only 
by a Revenue Court. On this ground he 
reversed the decision of the first Court and 
dismissed the suit. The ruling referred to 
by the lower Appellate Court has no bearing 
on the fasts of the present ease. The 
plaintiff came into Court, alleging that he 
had been wrongfully ejected and seeking 
to be restored to the same possession 
which he had previously enjoyed. A rent- 
free grantee is not a tenant within the 
meaning of the definition in the Looal 
Tenanoy Aet (No. II of 1901). There is 
no section in the Aat and no Artiole in the 
Schedule, which provides for a suit by a 
grantee to recover possession as snob, in the 
event of his wrongful ejeotment, even though 
that ejectment may be the act of his 
Zamindar. Consequently if the present 
plaintiff had no remedy in the Civil Court 
he had no remedy anywhere. The decision 
of the lower Appellate Court is clearly 
wrong. As the plea of jurisdiotion was the 
only one pressed in that Court, it follows 
that the decision of the Court of first instance 
on the merits must be restored. We 
aooept this appeal, set aside the order appeal¬ 
ed against and restore the decree of the first 
Court. The case has been heard ex parte, but 
the appellant must get his costs. 

Appeal accepted. 
(l) 46 Ind. Cm. 764; 16 A. L. J. 881; 41 A. 37. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 679 op 1918. 

October 21, 1919. 

Present: —Sir Norman Maoleod, Kt.’ 

Chief Justice, and Mr. Justice Heatoo. 
DEVIDAS DWARKADAS— Plaimtipp 

—Appellant 
versus 

SHAMAL GOPAL— Defen»anx— 

Respondent. 

Evidence Act (l of 1872;, a. 116 —Bhagdan and 
Narwadari Act (Bom. Act V of 1862;, 8. 3—Mortgage 
of unrecognised sub-division of Narwa—Mortgagor 
continuing in possession under yearly leases—Suit for 
ejectment—Plea that mortgage and lease void, whether 
can be taken by defendant—Landlord and tenant— 
Estoppel. 

Defendant, the owner of land whioh formed an 
unrecognised division of a Narwa, mortgaged it 
but continued in possession under yearly leases. 
Plaintiff, the assignee of the mortgagee, sued to 
reoover possession of the laud on the ground that 
it had been based to defendant, and it was contend, 
ed that the mortgage and lease were void under 
section 3 of the Bhagdari and Narwadari Act: 

Held, that the plaintiff was entitled to the relief 
he claimed and that the defendant having attorned 
to the plaintiff, it was not open to him in this suit to 
contend that the plaintiff had no right to let out the 
property on rent, [p, 697, cols. 1 & 2.] mm 

8000 ad appeal from the decision of the 
District Judge, Ahmedabad,in Appeal No. 402 
of 1915, ooafirming the decree passed by the 
Subordinate Judge at Umreth, in Civil Suit 
No. 182 of 1915. 

Mr. R. J. Thakor , for the Appellant. 

Mr, 0. N. Thakor , for the Respondent. 

JUDGMENT. 

Macleod, 0. J.—The plaintiff sued to re¬ 
oover possession of the plaint land on the 
ground that it had been leased to the 
defendant, and for Rs. 39 for rent. 

He alleged the land belonged to one 
Marghabhai Babar, who leased it to defend¬ 
ant for one year for Rs. 39 by a lease 
dated 30th Jane 1914. The plaintiff was 
an assignee of the lease under a deed dated 
the 14th June 1915. 

The defendant was the owner of the suit 
land whioh formed an unrecognised division 
o! a Narwa. In 1895 he mortgaged it to 
Babar Solaidas, but oontinaed in possession, 
first under a lease for ten years, then under 
yearly leases of a moiety, and finally under 
yearly leases of the whole, Mergbabhai Babar 
and his nephew assigned their mortgage 
rights, a decree and the lease of the 20 th 

June 1914 to the plaintiff in 1915, 
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At the trial defendant’s Pleader oontend- 
ed that the mortgage and lease were void 
under section 3 of the Bhagdariand Narwa- 
dari Aot, 1862. The learned trial Jadge 
held that the mortgage, the lease and the 
assignment were all void and dismissed the 
suit. 

In 6rst appeal the learned Appellate Judge 
considered that the question whether the 
plaintiff oonld recover turned on the question 
whether he ever got possession and remand¬ 
ed the case for trial of issues as to when 
Margha got. pbysioal possession of the land. 

The lower Court found that Margha did 
not obtain pbysioal possession until after 
Maroh 1905. 

It was proved that the defendant mort 
gagor remained in possession after the mort¬ 
gage under a lease for ten years. On the 
11th August 1905 he passed a lease for a 
moiety of the land (Exhibit 27), although 
he said he remained in possession of the 
whole. Then for the monsoon of Sambat 
1965 he passed a lease for the whole of 
the land, Exhibit 28. On the other hand 
the mortgagee said he personally cultivated 
the land in 1961 but took the defendant 
into partnership and got him to execute 
Exhibit 27, and pursued the same oourse 
for three or four years until Exhibit 28 
was passed in 1965. After that the de¬ 
fendant passed a lease for the whole of the 
land. 

On these findings the learned District 
Judge came to the conclusion that the vice 
of the original alienation had not been cured 
and the suit was not maintainable. 

But from the decision in Javerbhoi v 
Gordhan (l) it may be gathered that physical 
possession is not necessary. In that case 
the defendant mortgaged a house, which 
formed an unreoognizad division of a Bhag, 
to the plaintiff in 1901 for R?. 729. The 
deed of mortgage contained a covenant to 
pay compensation to the mortgagee in the 
event of there being any hindrance or ob 
■traction concerning the house. The defend¬ 
ant continued ia possession under yearly 
rent notes. At the determination of the 
rent note for the year ending July 1909 the 
defendant refused to surrender possession. 
On the yth November 1910 the plaintiff 
sued to reoover possession of the house or 
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in the alternative for Re. 729 as compensation. 
It was held that the mortgage and the 
rent notes were void under the provisions 
of the Bhagdari Aot, that the considera¬ 
tion for the moitgage failed ab initio and a 
fuit to reoover the money as received for 
the plaintiff’s use was barred under section 
62 of the Indian Limitation Act, but it 
was open to the plaintiff to olaim under 
the covenant, although the mortgage was 
void. But it was also held that the mort¬ 
gagee was in adverse possession of the limited 
interest as mortgagee in possession and iq 
assertion of that right held adversely to 
the defendant who continuously attorned to 
him. »t would follow that if such adverse 
possession had continued for twelve years, 
the plaintiff would have been able to recover 
possession as mortgagee. If that decision 
is eorreot, the plaintiff in this oase would 
be entitled to reoover as having been in 
possession for more than twelve years. 

The real question is whether the mortgage 
was void. If it was, the lease for ten years 

and the rent notes would also be void. 

• 

The defendants can plead their illegality 
in answer to the plaintiff’s suit. In Adam 
Umar v. Bapu Bav>ji (2) it was held that 
possession acquired under an alienation madg 
in contravention of seotion 3 of the Bhagdari 
and Nawadari Aot, 1862, can become adverse 
and bar a suit for recovery by the indi¬ 
vidual alienor cr his representatives-in* 
interest. In Jethabhai v. Nathabhat (3) the 
plaintiff obtained under a deed of compromise 
a portion of a Bbag cr share in a Narva 
other than a recognized division of euch Bhag 
or Narva. The Commissioner held that the 
alienation was void and put the defendant 
in possession The plaintiff then filed th» 
suit claiming (o be entitled to succeed by 
adverse possession. Cbandavaikar, J., eaids 
“But it is of the essence of a title by 
adverse possession . that it must relate to 
some property, whioh is recognized by law. 
But here there is no such property, since 
the Legislature has prescribed the kind of 
property on which the plaintiffs seek* to found 
their title by adverse possession.” 

In Javerbhat v. Gordhan (1) Batohelor, J., 
distinguished this on the ground that the 
plaintiffs there contended that they held 


(I) 2S lad. Cas. 442j 17 Bom h. R. 259; 39 B. 233. 


(2) 1 Iml. Cas. 663; 10 Bom. L. B. 112*?; 83 B. 110, 
(3; 23 B. 399 at p. 407? 6 Pom. L. E. 428. 
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tbe laud as forming part of the holding 
and as subject to all the incidents of the 
tenure. Bat it is difficult to see how a 
mortgagee can obtain a title to the mortgage 
by adverse possession. He is not in posses* 
sion adversely to the mortgagor and the 
very essenoe of adverse possession is that 
it must be hostile to the interest of the 
real owner. What is meant, I suppose, is 
that the possession is hostile to any defenoe 
that may be raised by the mortgagor that 
the mortgage is void. Ramchanira Venkaji 
Naik v. Kallo Devji Deshpande (4) was a 
converse case, in 1909 the plaintiff sued 
to redeem property consisting of Watan 
Inam land which had been mortgaged by 
his grandfather in 1867. The defendants 
mortgagees contended that the mortgage 
became void under the Watan Aot on the 
death of the mortgagor in 1873 and that 
they had been in adverse possession silcs 
then. It was held the mortgagee remained 
a mortgagee for the purpose of a redemption 
suit. Unless there was some de6nite indica¬ 
tion' on the part of the person in posses- 
eion that he would from a certain date 
claim as owner and not as mortgagee, he 
oould only aoquire by adverse possession the 
limited interest to which he was entitled 
at the mortgagor’s death, namely, that of 
mortgagee. That would be an authority in 
this case for holding that the defense 
that tbe mortgage was void ah inttto was 
not available to tbe defendant. Bat the 
defendant and his assignor having 
attorned to the plaintiff, I do not think 
it ie open to the defendant in this suit 
to contend that the plaintiff had no right 
to let out the property on rent, so that I 
think the plaintiff is entitled to the relief 
be claims. We have nothing to do with 
the question whether the defendant will be 
able hereafter to set aside the mortgage, 
nor with the powers which the Collector has 
under the Act to avoid the alienation. The 
appeal ie allowed. The plaintiff must be 
put in possession of the plaint land, and 
there will be a decree for Rs. 3d with 
•osts throughout. 

Hbaton, J. — I agree that the plaintiff 
muBt be awarded possession of the property 
and one year’s rent. We need not, I 

f4) 30 Ind Cas 336; 39 B. 687; 17 Bom. L, R. 
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think, in this oase, express any definite 
opinion on the qu89tion of acquiring the 
rights of a mortgagee by adverse possession. 
It is a difficult question, and my mind is 
far from clear on the point. But for other 
reasons altogether, I think the plaintiff 
must succeed here. The defendant was in 
the position of a tenant, and it appears 
from the facts found by the Appellate Court 
that he was placed in possession of this 
land by the person, the plaintiff, who pur¬ 
ports to be the landlord, and his possession 
since then has been continuously possession 
of a tenant under a landlord. Where these 
are the fasts, I think that the principle 
of section 116 of the Indian Evidence Act 
must prevail, and it must be held that the 
defendant mast surrender possession before 
he can place himself in a position success¬ 
fully to plead that the tenancy is void. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 64 of 

Marsh 2. 1920. 

preterit :—Justice Sir P. C. Banerji, Kt. 
KATORI KUNJRA- Auction Purchaser 

—Applicant 
ter a tit 

AJUDHIA PRASAD and others— 
Decree Holder and Judgment Debtor 
— Opposite P kties. 

Civtl Procedure Code (Act V oj lfiORj, 0. XXI, rr. 
84, 92, 0. XLlll, r. 1 (j >—Execution of decree—Bale, 
eet aside for default of purchaser—Appeal, whether 

lies. 

An order setting wide a sale in exeoution of decree, 
because of tbe default of the auction-purohaser in 
depositing the purchase-money, is not appealable, 
[p 698, col. I.J 

Civil revision against the order of the 
District Judge, Ghazipur, dated the 10th 
December 1919. 

Mr. Iqbal Ahmad , for the Applicant. 

■ Mr. Lakshmi Narain, for the Opposite 

Parties, 

• * 
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JUDGMENT.—This is an application for 
revision on the ground that the Court below 
had no jnrisdiation to entertain an appeal 
from the order of the Court of first instanae. 
What happened in this ease was this. A 
house was sold by auation in execution of 
a deeree and was purchased by the present 
applieant. He deposited one-fourth of the 
purchase-money as required by Order XXI, 
Civil Proaedure Code, but he did not deposit 
the balanae within the fortnight allowed. 
He, however, made an application to the 
Court, asking it to set aside the sale on the 
ground that the property was subject to 
encumbrances and he had been misled by 
the omission of encumbrances in the pro¬ 
clamation of sale into purchasing the pro¬ 
perty. This appliaation was not justified 
by any of the provisions of the Civil Pro¬ 
cedure Code. The Court, however, set aside 
the sale and ordered the property to be 
re-sold. This order it was justified in 
making by the provisions of Order XXI, rule 
84. Against this order the decree-holder 
appealed to the lower Appellate Court, That 
Court entertained the appeal under Order 
XLIII, rule 1, olause (;'). The learned Judge 
in entertaining the appeal olearly committed 
an error, because the sale had not been set 
aside under rule 92 of Order XXI. The 
lower Appellate Court, therefore, acted with¬ 
out jurisdiction in sending baok the case to 
the Court of first instance and awarding 
costs to the decree-holder against the present 
applicant. The order of the Munaif was a 
right order heoause it was the duty of the 
Munsif upon non-payment of the balance of 
the purohase-money to direct a re sale 
and this is what the Munsif had directed. 
I am informed that the successor of the 
Munsif who made the first order has re¬ 
peated the order for re-sale after the remand 
by the District Judge. The property has 
been re sold and has been purchased by some 
one else. The applicant has thus gained 
his object and this application only raises 
an aoademio question. However, as the 
order of the Court below was without 
jurisdiction, I must allow the application 
and set aside that order including the order 
directing the applioant to pay the costs of 
the decree-holder in the Court of first instance 
and in the lower Appellate Court. As to 
the costs of the application in this Court, 
I direct that each party do abide his own 


costs. The parties will pay their own costs 
in the Courts below. 

Application allowed . 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1206 

of 1917. 

December 5, 1919, 

Pretent :— Justice N. R. Ohatterjea, Kt„ 
and Mr. Justice Panton. 

NABIN CHANDRA SHAHA and eTHSBS— 
Defendants Nos. 1 to 3 —Appellants 

versus 

Sheikh WAJID and others — Plaintiffs— 

Respondents. 

Bengal Tenancy Act (7111 of 1886J, Sch. 1U, AH. 
3, applicability of—Dispossession by co-sharer landlord 
under kobala obtained from co-heirs of deceased tenant 
—Suit to recover possession — Limitation. 

Plaintiff, one of the heirs of a deceased tenant, 
was dispossessed by the landlord on the latter 
obtaining a kobala from another heir of the entire 
estate; he bronght the present cnit for joint posses¬ 
sion in respect of his share: 

Held, that the suit was governed by the provisions 
of Article 3 of Schedule III to the Bengal Tenancy 
Aot. [p. 600, ool. 2.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, 4th Court, Mymensingb, 
dated the let of March 1917, affirming that 
of the Munsif, 1st Court at Kishoregunge, 
dated the 28th of February 1916, 

FACTS appear from the judgment. 

Babu Qopal Ohandra Das , for the Appel¬ 
lants.—This appeal arises out of a suit for 
recovery of possession. The original tenant 
died leaving several heirs. One of the 
heirs sold the whole holding to the land¬ 
lord and the landlords entered into 
possession. But the case in the plaint is 
that they were foroibly dispossessed by the 
landlord, I submit that there is a distinc¬ 
tion between possession given by tbe Court 
to an auction-purchaser and forcible disposses¬ 
sion. I refer to the cases in Kamal Dhari Thdkur 
v. Rameshwar Singh (1), Fans Bhutan Sarkar 


(1) 19 Ind, Caa. 646] 17 0. W. N. 817. 
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V. Pulin Chandra Mandal (2). The view 
taken by the learned Judge is very narrow. 

In fcheBe eases the landlord was pnt into 
possession by the Court. In my ease the 
landlord entered into possession himself. 
There are many oases on the point and 
there is really a conflict of decisions. 
While the plaintiffs were in possession of 
their raiyati holding, the landlords entered 
into possession themselves representing to 
the tenants that their rights had been sold 
to them by defendant No. 8. Here they 
were trespassers. They were not pnt into 
possession by the Court aB in the oase of 
an auction-purchaser. In those oases the dis¬ 
possession is not by the landlords but by 
the Court. But in this particular oase the 
dispossession is by the landlord and not by 
the Court. 

Babu Santimoy Mozumdar for Babu 
Gurudas Sinha, for the Respondents.--I sub¬ 
mit that there is really no distinction bet¬ 
ween a purchase by auotion and a purchase 
by private sale. Here the landlord entered 
into possession under the bona fide belief 
that 16-annas share had been purchased. 

If a landlord olaims to dispossess by virtue 
of a purchase at an aaotion sale, then his 
oapaoity as a landlord is gone. Article 3, 
Schedule III of the Bengal Tenancy Aot, says 
that be must dispossess as landlord. My 
learned friend wants to draw a distinction 
between an auction-purchase and a private 
sale. I refer to Sen’s Edition of the Bengal 
Tenancy Act, 3rd Edition, page 791. If 
your Lordships are disposed to apply the 
principles of dispossession by auotion-pur 
chase, I submit the principles apply equally 
to the oase of dispossession by private pur¬ 
chase. The decisions in Kamal Dhari Thakur 
V. Rameshuar Singh (I) and Ram Kinkar 
V. Sthiti Ram (3) are in my favour. I 
submit Article 3 does not apply to the 
present oase. 

Babu Gopal Chandra Dat t in reply.—There 
is a case reported as Aminuddin Munshi v, 
JJlfutunnissa Bibi (4). In that oase it 
has been held that the principle of special 
limitation applies. The distinction lies 


(2) 86 Ind. Caa. 838; 21. C. W. N. 076. 

(8) 46 Ind. Caa. 221} 27 C. L. J. 628. 

(4) 8 Ind. Caa. 816; 13 {0. Wt N. 108; 9 0. L. J. 
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in the person who dispossessed. Here it is the 
landlord,and not the Court as in the oase of an 
auotion.purchaser, by whom the dispossession 
was effeoted. Therefore, 1 submit that the 
oase oomes within Article 3, Schedule III 
of the Bengal Tenancy Aot. 

JUDGMENT.—The plaintiff and certain 
other persons were the heirs of one Rajabulla. 
The defendants Nos. 1 and 2 were the eo- 
sharer landlords of the jote which was held by 
Rajabulla. On the death of the latter, the 
defendants Nos. 1 and 2 diBpossessad the 
plaintiff from the land, they having secured 
a kobala of the entire land from defendant 
No. 8, one of the heirs of Rajabulla. 

The plaintiff brought a suit for joint 
possession in respect of his share of the 
land and the question raised in the oase is 
whether the suit is governed by the provisions 
of Article 3, Sohedule III of the Bengal 

Tenancy Act. . . 

There is a divergence of judicial opinion 

with respect to the scope of Article 3, Sohedule 
III and in some oases" it has been held that 
the’article is inapplicable to a case where the 
dispossession is effeoted by the landlord noti as 
landlord but an auotion purchaser and under 
process of tbe Court. [See Abhoy Churn 
Mookeriee v. Shaik Titu (5), Brojo Kishore 
Mahapatra v- Saraswati Dasst (6), Mahomed 
Khalil v. Birendra Nath Bhattacharya (7), 
Kamal Dhari Thakur v. Rameshwar Singh (l), 
Ram Kinkar v. Sthiti Ram (3)]. 

On the other hand a different view has 
been taken in the following owes Aminuddin 
Munshi V. JJlfutunnissa Bibi {4>), Fam Bhutan 
Snrkar v PuUn Chandra Mandal (2), Sant 

v. Bitty* Go P «l BaUar (8)J 
Pitamlar Mahapatra v. Bhagabat Lai (9) and 
Kunti Dai v. Jharu Lai Das (10). 

Having regard to the difference of opinion 
on the point, the a aeetion was referred to a 
xp ii Bench in Peary Mohan Mukherjee v. 
Arunodoy Qhose (11), but it was held that the 
question referred did not arise in this case 

(6) 2 0. ^ 1 J„ 6 ‘ 

(6)6 0. W N 333. 

«in L d J ;r„ 9i 21 o. W. N. 978. 
aoA’lndX 8 ^, 2 P L. J. 687, 2 P. L.IW. 18, 
<7,7, 6?‘lnA CM. Ml. 
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because the dispossession was subsequent to 
the symbolical possession delivered to the 
landlord snd was made at a time when 
the plaintiff was in possession as tenant 
under the landlord. The oases oited above, 
except the oase of Kunti Dai v. Jharn 
Dal Das ( 10t, were all oases in which 
the question arose between the plaintiff and 
the landlord after the latter had purchased 
the property at an execution sale. In the 
present case, there is no question of an 
auotion-purohase by the landlord. 

It is contended, however, on behalf of 
the respondent that the principle laid down 
in the first eefc of oases would apply also to 
a case of a private purobase, because in 
both oases the purchase is made by the 
landlord not in bis oapaoity as landlord but 
as a purchaser; and we have been asked to 
refer the oase to a Fall Bench having regard 
to the divergence of judicial opinion on the 
point. 

We do not think, however, that the matter 
should be referred to a Full Bench; for the 
oase of a private pnrohase does not stand 
on the same footing as a purohase at an 
execution sale. In the case of Ram Kinkar v. 
Sthiti Ram (3), already referred to. Mookerji, 
J., stated: ' It is plain that Article 3 of the 
Third Schedule to the Bengal Tenancy Act 
has no application to the case before us. 
It is well settled that where a landlord 
in execution of a decree for arrears of rent 
puts the holding to sale, purchases it himself 
apd obtains delivery through Court, such 
dispossession of the tenant is not disposses¬ 
sion within the meaning of Article 3 [ Kamal 
Dhari Tkakur v. Rameshwar Rmgh(l)']. Indeed 
#o long as the sale remains in force, the 
possession of the landlord auction-purchaser 
cannot possibly be challenged by way of 
suit.” It was also pointed out in the oase 
of Kamal Dhari Thakur v. Rameshicar Singh 
(1) that although the landlord moves the 
Court to deliver possession and possession 
is delivered to him at his instance, he gets 
possession through the intervention of the 
Court; the delivery of possession by which 
the dispossession is effected is an aot of the 
Court, and when the landlord gets into 
possession by a process of the Court, we do 
not tbiDk it is an act of dispossession by 
the landlord within the meaning of the 
article, which contemplates a dispossession 
by the landlord by taking the law into 


his own bands and otherwise than in due 
oonree of law. ’* A similar view was 
taken by Banerji, J., in the oase of 
Brojo K> shore tfahapatra v Sarasw iti Dissi 
(6 > where the learned Judge say*: "That the 
dispossession here was in that oapaoity and 
under a process of Court issued to put the 
defendant in possession as auction-purchaser, 
has in effeot been found bv the Courts below 
and is not disputed,” When the landlord 
purchases at a sale held in execution of a 
decree, possession is delivered to him by 
the Court as auotion purchaser, t'.c,, on the 
footing that there is no longer any relation 
of landlord and tenant between him and 
the tenant and the possession of the land¬ 
lord as purchaser cannot be challenged 
so long as the sale i9 not set aside or 
declared ineffective against the tenan's. In 
the oase of a private purchase such as 
the present, there is a relation of landlord 
and tenant between the plaintiff and the 
defendant and the mere faot that be 
obtained a kobala from one of the heirs 
of the original tenant cannot take the 
oase out of the purview of Article 3, 
Schedule III. 

Having regard to all these considerations 
we think that the oase does come under 
Artiole 3, Schedule ill of the Bengal Ten¬ 
ancy Aot. The appeal is decreed, and the 
suit most accordingly be dismissed. The 
appellant will be entitled to half the oosts 
in all Courts. 


Appeal decreel . 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 66 of 1919* 

July 21, 1919. 

Fresent: — Sir George Knox, Kt„ Acting 
Chief Justice, and Mr. Justice Piggott. 
RAM PRASAD SINGH Judgment- 

DcbToR Ar uLLaNT 
versus 

The B Ni RES BANK LIMITED — 

DkC<«K H l, KRS—Rtc •'O DB 8 
Prombitor-j order Order passed in open Oiurt 
presc'ire of parties—XoUce, whether necessary. 
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An order prohibiting a party from alienating his 
property, made in open Court in the presence of 
the parties duly appearing beforo it, must he pre¬ 
sumed to hare been commuuicatod to the party 
affected thereby, and it is no excuse for that party, 
if he disobeys such order, to urgo that formal notice 
of the order had not been served on him personally. 
Lp- 602, col. 2 ] 

Letters Patent Appeal against the judg. 
ment of Mr. Justice Walsh. 

Mr. Nth' l Ghand, for the Appellant. 

Mr. 1B, E % O’Conor, for the Respond* 
ent. 

JUDGMENT. —Ram Prasad Singh appeals 
against an order passed by a single Judge 
of this Court under the following circum¬ 
stances. The appellant was one of 
three judgment debtors in a deoree 
obtained by the respondents (the Benares. 
Bank, Limited), which deoree was passed, 
ex parte, on lbth of August 1917, by the 
Court of the Subordinate Judge of Benarep, 
Between November 1917 and April 191S, 
the Bank got the deoree transferred for 
execution to Patna, the appellant residing 
within the jurisdiction of the Distriot Court 
of that plaoe, and immoveable property 
belonging to the appellant was attached in 
execution of the deoree. On 23rd of June 
191S Ram Prasad Singh brought a suit 
against the Benares Bank in the Court 
of the Subordinate Judge of BeDare^; the 
reliefs sought were that the deoree of 
18th of August 1917 be set aside and 
that the Bank be restrained from proceed- 
ing against the property of the plaintiff. 
After the institution of the suit, and before 
it came on for trial, Ram Prasad Singh 
applied to the Court for the issue of an 
injunction restraining the Benares Bank 
from proceeding further with the execution 
of the ex parte deoree. This prayer the 
learned Subordinate Judge granted, but 
only on condition that Ram Prasad Singh 
should furnish security, to the full amount 
of the deoree, for its due performance in 
the event of his suit being dismissed. Ram 
Prasad fcingh appealed to this Court against 
the imposition of this condition. His appeal 
was admitted on 27th of July 1918 and 
registered as First Appeal from Order No 119 
of 1918. It had not yet been set down 
for hearing, when on 15th of November 
1918 Ram Prasad SiDgh presented an 
application supported by an affidavit sworn 
tbe previous day. This application was 
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presented, in the ordinary course of business, 
to a single Judge of this Court; it asked 
that the Benares Bank might be restrained 
from continuing the execution proceedings 
at Patna until the disposal of the pending 
first appeal from order. It was represented 
that there was no need for the taking of 
security from the petitioner, because fche 
property taken in attachment by the Patna 
Court would remain under attachment and all 
that was asked was a postponement of fche sale. 
The order passed wasr —“stay meanwhile* 
let notice go to the other side.” The 
learned Judge who passed this order had 
not been informed that on I4th of Novem¬ 
ber 1918, the very day on which the 
affidavit laid before him was sworn the 
Court at Patna had struck the execution 
proceedings off its file by reason of some 
default on the part of the local agent or 
representative of the Benares Bank. When 
the agents of the said Bank sought to continue 
the execution proceedings, the Court at Patna 
held itself to be unable to take any action 
bj reason of the ex parte order passed by 
this Court on 15th of November 1918 
and refused even to renew the attachment! 
On this the BeDares Bank presented a 
petition to this Court supported by affidavit 
on 7th of December 1918, representing 
that the ex parte order had been obtained 
from a Judge who was ignorant of an 
essential fact in the case and that the 
Bank was now left without any security 
The only relief in terms asked for was 
that the hearing of Ram Prasad Singh’s 
application of 15th of November 1918 
should be expedited. This petition 
was laid before the learned Judge who 
bad passed the order of that date he 
pointed out tbat the Bank would not be 
protected against any alienation which Ram 
Prasad Singh might make of the property at 
first attached by the Patna Court, unless an 
injunction were issued restraining him from 
making such alienation. His order purports 
to direct the application of the Benares Bank 
to be amended in this sense, but no actual 
amendment was made. The important point * 
is, however, that the Bank’s prayer for 
the expediting of the hearing of the appli. 
cation of 15fch of November 1918 was 
granted; that application was ordered to be 
set down for disposal on 9th of .December 
1918, along with the Bank’s application 0 f 
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7th of December 1918. The learned Judge 
after hearing both parties, and having no 
suggestion before him that either party 
desired an adjournment for any purpose, 
passed orders dealing with both fcheappli- 
•ations then before him, t. «., Ram Prasad 
Singh’s application of 15th of November 
1918 and the Bank’s application of 7th of 
Desember 1918. In substance he ordered 
three things:— 

(a) that the hearing of first appeal from 

order No. 119 of 1918 be expedit¬ 
ed; this he sould not do of his 
own authority, but he obtained an 
order from the Chief Justice to that 
effeot, 

( b ) that the Benares Bank might pro- 

oeed with the execution of their 
decree in the Patna Court so far 
as taking out attachment of Ram 
Prasad SiDgh’s immoveable property, 
but should not take steps to bring 
any of his property to sale before 
the disposal of the aforesaid first 
appeal from order, 

(c) that until the disposal of the said 

appeal or until this Court might 
see fit otherwise to direct, Ram 
PraBad Singh should not alienate 
any of the property whioh had been 
under attachment by the Patna 
Court prior to the 14th of November 
1918. 

This order was passed in the presence of 
both parties, duly represented by Counsel, and 
a formal injunction to the same effect was also 
issued for service on Ram Prasad Singh per¬ 
sonally. 

This injunction was eventually returned 
uuserved, the ministerial officer reporting 
that he was unable to find that gentleman 
at his ordinary place of residence. Almost 
immediately after this ineffectual attempt 
at personal service, that is to say, on 3rd 
of January and 4th of January 1919, Ram 
Prasad Singh executed two sale-deeds by 
whioh he purported to convey certain pro¬ 
perty, including some of the property 
affected by this Court’s order of 9th of 
December 191**, to one of his second 
creditors. These deeds were registered to¬ 
gether on 4tb of January 1919, and thus came 
to the knowledge of the agents of the Benares 
Bank. 


On the application of the latter pro¬ 
ceedings were taken against Ram Prasad 
Singh for breach of this Court’s injunction 
of 9th of December 1918. The learned 
Judge who issued the injunction has 
inquired into the matter and heard both 
parties. He has ordered that Ram Prasad 
Singh be detained in a civil jail for a period 
of six months, and that his property 
remain under attachment for a period of 
twelve months. 

A nnmher of points have been argued:— 

(а) It ic contended that this Court’s 
injunction of 9fch December 1918 is in¬ 
effective for want of personal service on 
Ram Prasad Singh. 

• # * * * 

The circumstances under which the attempt 
to effeot personal service failed are them¬ 
selves suspicions, and we must agree with 
the learned Judge of this Court that it 
is not possible really to believe that the 
prohibitory order, passed in open Court, in 
the presenoe of a responsible legal adviser, 
was never communicated to the person 
principally concerned. Apart from the merits 
we cannot hold the appellant absolved 
from all liability merely because of the 
failure of the attempt to effeot personal 
service. The prohibitory order was passed 
in open Court; it may not technically 
have the effeot of a decree, but it was 
passed in the presenoe of both parties 
duly appearing before the Court, and. it 
takes effeot from the date of its delivery, just 
as much as a permanent injunction embodied 
in a judgment and incorporated fin a deoree of 
the Court. 

These findings really dispose of all the 
pleas taken in the memorandum of appeal, 
exoept two objections of a technical nature 
whioh may be more briefly disposed of. 

(б) It is contended that the learned 
Judge of this Court had no jurisdiction to 
issue any injunction against Ram Prasad 
Singh, as the latter does not reside within 
the jurisdiction of this Court. On the 
abstract question we were referred to two 
decisions of the Calcutta High Court, one 
on each side; Mungle Ohand v. Qopal Earn 
(l) affirming the existence of such juris* 


(1) 34 0.101. 
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diction, and Vulcan Iron Works v. Bishumbhur 
Prosad (2) denying the same. The present 
ease, however, seems to ns a olear one. 
Ram Prasad Singh was an appellant before 
this Oonrt, and he had himself invoked 
the jnrisdietion of this Court to take 
interim proceedings pending the decision of 
his appeal. The orders passed on the 9th 
of Deoemher 1918 mast be considered as 
a whole; so considered their effect is 
olear. Ram Prasad Singh got a portion of 
what he wanted; the Benares Bank was 
restrained from actually bringing to sale 
any of his property pending the decision 
of his first appeal from order. He got 
this subject to a condition, namely, that 
he should not alienate certain property in 
the meantime. It was clearly within the 
jurisdiction of this Court to impose such 
a condition. It has been suggested that, 
in any oase, no procedure is provided for 
punishing any breach of the condition so 
imposed. This argument turns in part on 
the interpretation to be put on Order 
XXXIX, rule 2, clause (3), of the Civil 
Procedure Code. The drafting of the rule 
is a little olumsy, because it has followed 
mechanioally the arrangement of sections 
in the Civil Procedure Code of 1882 
hut we are satisfied that the words ‘ in 
oase of disobedience” are wide enough to 
cover breaches of injunctions issued under 
Order XXXIX, rule (1), for which breaches 
no penalty is elsewhere provided. In any 
oase this Court has unquestionably the 
power to punish contempt of its own orders. 
As regards the precise mode of execution 
of the order for imprisonment in the oivil 
jail, that point may be considered when 
it arises. We should prefer to affirm the 
order without committing ourselves to the 
mode of execution suggested in the order 
under appeal. The provisions of section 
136 of the Civil Procedure Code and 
of section 16 of Act No. V of 1871 
require consideration. It may be that the 
proper mode of execution is for this Court 
to' cause Ram Prasad Singh to be arrested 
and then to commit him to the civil jail in 
this place. This question is at present im< 
material. 

(c) Finally it is contended tha*, under 
the'• rules of this Court, no single Judge 

(3) 1 Ind, Cm. 927{ 36 0. 233, 13 0. W. N. 346. 


has authority to deal with an application 
for an injunction as such. No such point 
was taken before the single Judge whose 
order is under appeal. If it had been, we 
have no doubt he would have carefully 
considered whether, in order to give full 
effect to the spirit, rather than to the 
letter, of the rules, he would not allow 
Ram Prasad Singh an opportunity of 
arguing his oase before a Bench of two 
Judges. Technically the plea has no force, 
because the Benares Bank had not applied 
for the issue of an injunction. We are 
satisfied that the learned Judge of this 
Court had jurisdiction in the matter, that 
his order was in effect one partly granting 
an application of Ram Prasad Singh’s sub. 
ject to a condition, and that he had jurisdic¬ 
tion to impose that condition. 

We, therefore, dismiss this appeal with 
costs, including fees on the higher scale, 
but we do so with the remark that 
while we affirm the order for Ram Prasad 
Singh’s detention in a civil jail, we leave open 
the question as to the manner of execution of 
the said order. 

Appeal dismissed . 


LAHORE HIGH COURT. 

FULL BENCH. 

Letters Patent Appeal No. 12 of 1919, 

April 9, 1920. 

Present: —Mr. Justice Shadi Lai, 

Mr. Justice Le Rossignol and Mr. Justice 

Broadway. 

Sardarni DATAR KAUR— Judgment- 
Debtor—Appellant 

versus 

RAM RATTAN and others—Decree. 

Holders—Respondents. 

Punjab Alienation of Land Act (Punj, Act XIII of 
1900>, s. 16 —Execution of decree—Agriculturist, land 
belonging to, whether can be temporarily alienated. 

Although seotion 16 of the Punjab Alienation of 
Land Aot prohibits the sale in execution of a decree 
of land belonging to an agriculturist, it does not 
affeot the power of the Court executing a deoree to 
make a temporary alienation thereof, [p, 606, col. 2.] 
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• Letters Patent appeal against the order of 
Mr. Justice Bevan Petman, dated 12th June 
1919, reported as 52 Ind. Oas. 356. 

Dr. Nand Lai, for the Appellant. 

Mr. Tirath Ram, for the Respondents. 

JUDGMENT. 

Shadi Lal, J.—The proposition of law, 
which has been referred to the Full Bench for 
determination, is whether a Court can, in 
execution of a decree, order a temporary 
alienation of the land belonging to a member 
of an agricultural tribe. It is clear that sec¬ 
tion 16 of the Punjab Alienation of Land Act, 
XIII of 1900, while prohibiting the sale, in 
execution of a decree, of the land belonging 
to a member of an agricultural tribe, does 
not interdiot a temporary alienation thereof. 
The answer to the question depends, therefore, 
upon the provisions of the Oivil Procedure 
Code, relating to the execution of a decree. 

There oan be no doubt that the Courts in 
this Province have for many years consistently 
followed the rule that a temporary alienation 
of the judgment-debtor’s land is one of the 
modes in which a money decree oan be satis¬ 
fied, and have sometimes adopted it, in order 
to prevent a sale of the land, even when the 
sale could be effected without infringing any 
provision of the law. The enactment of the 
Punjab Alienation of Land Act, which, as 
observed above, does not prohibit a temporary 
alienation, did not distnrb the practice 
which the Courts had adopted as one calculat¬ 
ed to benefit the judgment debtor, without at 
the same time depriving his creditor of the 
fruits of his deoree, when that judgment- 
debtor oonld offer nothing but his land in 
order to discharge his liability. Indeed, a 
Division Bench of the Punjab Chief Court in 
Badar Din v. Buramal (l), while dealing with 
the change brought about in the law by the 
provisions of seotion 16 of the aforesaid Aot, 
pointed out that, though the land belonging 
to a member of an agricultural tribe could 
not be sold in execution of a decree, it could 
be attaohed and thereafter dealt with in the 
manner prescribed by section 326 of the 
Civil Procedure Code of 1882, corresponding 
to seotion 72 of the new Civil Procedure 
Code. 


It was not until 1917 that a discordant 
note was struck by one of the Financial 
Commissioners in a revenue judgdi3nt, 
Ahmad Khan v. Parmanand (2). which, upon 
a consideration of the provisions of seotion 51 
and section 72, Civil Procedure Code, reached 
the conclusion that a temporary alienation in 
execution of a dearea is possible only under the 
conditions specified in section 72 and that that 
seotion postulates that the property attache! 
in execution of a deoree oan lawfully be sold, 
and that it i3 with respect to a property of 
that kind that th9 Collector oan intervene and 
make a proposal for a temporary alienation. 
If th9 property attaohed is not liable to sale, 
then no temporary alienation can ba made by 
the Colleator under the authority” of Beotian 
72. This view has, however, bael dissented 
from by his colleague in Saleh Mahamm id v. 
Mehar StnQh (3). 

• 

This divergense of opinion bet ween the two 
final revenue authorities has placed the sub¬ 
ordinate revenue offiiers iu a diffijnlb position, 
the result being that there is at present con- 
siderable nnoertainty as to whether or not it 
is permissible to order a temporary alienation 
of agrionltnral land in execution of a decree 
against a member of an agricultural tribe. 
Having regard to the importance of the 
question, and in view of the divergence of 
opinion referred to above, this Court has 
considered it necessary to examine the matter 
de novo, more especially because the judgment 
in Badar Din v. Buramal {.V), though contain¬ 
ing a dictum on the anbjeot, does not profess 
to discuss the question, 

A perusal of the judgment in Ahmad Khan 
v. Parmanand (2) shows that the correctness 
or otherwise of the conclusion reaohed therein 
depends practically npon the interpretation 
to be placed on section 72, Oivil Procedure 
Code. Now, that section is in the follawiug 
terms:— 

“ Where * * * the property attached 

consists of land, or of a share in land, and 
the Collector represents to the Oonrfc that 
the public sale of the land or share is objec¬ 
tionable, and that satisfaction of the decree 
may be made within a reasonable period by 

(2) 43 Ind. Oas. 396; 8 P. R. 1917 Ber.; 7 P- W. B. 
R. 1917 Rev. 

1 3) 61 Ind. Oas. 399; 1 P. R. 1919 Rer-i 16 P- M- 
1919,- - • • 


(1) 4 r. R. 1903, 
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a temporary alienation of the land or share, 
the Oonrt may authorise the Collector to 
provide for such satisfaotion in the manner 
reoommended by him instead of prooeedmg to 
a sale of the land or share.” 

Before examining the argument de¬ 
duced from the wording of the section, 
it is necessary to point out that the 
Collector, when acting under section 72, 
does not perform any judicial function, but 
is merely a ministerial officer who in the 
matter of carrying out orders of the Civil 
Court relating to the execution of a decree 
against land takes the place of an ordinary 
ministerial officer charged with the doty 
of executing decrees. If he makes any 
such representation a9 is referred to in 
section 72, he does so, not in any 
jadioial oapaoity, but as an officer of the 
Court. It is perfectly within the dis¬ 
cretion of the Court to accept, or to 
decline to accept, each representation, 
vide Huro b'rosad Roy v, Kali Prosad Roy 
(4) and Darya Singh v. Mehtib (5). In 
the event of the Court deolining to accept 
the representation it would be the Collector’s 
duty to sell the land, assuming, of oourse, 
that there is no special law prohibiting 
suoh a sale. 

Now, the ratio decidendi of the judg¬ 
ment in Ahmad Khan v. Parmanand (vs) 
appears to be that the power to order a 
temporary alienation of land comes into 
existence only when the Collector makes 
a representation to that effect, and that, 
if such a representation cannot legally be 
made, for example, when the properly 
attached is not liable to sale, then the 
Court itself has no power to order a 
temporary alienation, because there is no 
other law which authorises the Court to do 
so. A superficial reading of the section may 
lead to that conclusion, but if the relative 
functions of the Court and the Collector 
are properly understood, it will be seen 
that this view cannot be sustained. As 
pointed out above, the Collector is merely 
a ministerial officer, and it is a mistake 
to suppose that it is the intervention of 
a ministerial officer that brings into 
existence a power whioh the Court did 
not originally possess. When the Court 

i 

(4) HO. 200 ;F. B.);4 Iud Dec. (n. a ) 842. 

(6; 25 P. B. 1894. 


upon a representation made by the Collector 
for a temporary alienation authorises him 
to provide for the satisfaotion of the decree 
in the manner suggested by him, it seems 
to me that the power to order a temporary 
alienation resides not in the Collector but 
in the Court. Suppose, in a case against 
a judgment-debtor, who is not a member 
of an agricultural tribe, the Court considers 
it objectionable to sell his land, and thinks 
that the decree may be satisfied by a 
temporary alienation, it would be absurd 
to saggest that in order to do that the 
Court should adopt the wholly unnecessary 
procedure of first asking the Collector to 
sell the land, and then upon receiving a 
representation from him make a temporary 
alienation of the property. Why should 
not the Court carry out its intention with¬ 
out resorting to this act of supererogation? 
And suppose the Collector does not think 
fit to intervene on behalf of the judg¬ 
ment-debtor, is it seriously suggested that 
the Court is then helpless and cannot 
order a temporary alienation whioh it 
considers to be desirable in the interests of 

both the parties? 

Take a converse case. The Court direots 
that the land of the judgment-debtor, who 
is not protected by the Alienation of Land 
Aot, should be sold, but the Collector 
suggests a temporary alienation, is the 
Court bound to accept that advice? There 
can be no doubt whatever that the Court 
oan rejeot the representation and direct the 
Collector to sell the land. 

The above disoussion makes it dear that 
it is not the Collector but the Court 
that possesses the power to order » 
temporary alienation. . The power does not 
emanate from the Collector but resides in 
the Court. If, as I hold, the power 
resides in the Coat then it seems to me 
that it exists independently of any aation 
whioh may be taken by its ministerial 
offioer. It may remain dormant until the 
Collector intervenes in the interest of the 
judgment debtor, but it cannot be held that 
it is brought into existence by that 
intervention. It is already there, and the 
Collector’s intervention furnishes only an 
occasion for its exercise. The Court, 
whioh alone is the repository of the 
power, has the disoreation to exercise it, 
and the Collector’s intervention is not a 
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condition of the exeroise thereof, that is 
to say, it oan do eo withoat making any 
referenoe to the Colleotor or after making 
a referenoe hot without reoeiving any 
representation from him. 

I am aooordingly of opinion that the 
assumption contained in the judgment in 
Ahmad Khan v. Parmanand (2), that the 
power to make a temporary alienation is oreat- 
ed by the Collector's proposal to that effeot 
is unwarranted by any prinoiple of law. The 
language of seotion 72 when carefully exa- 
mined does not bear this construction : 
indeed suoh an interpretation must inevit- 
ably lead to some absurd resolts. I con* 
eider that the seotion, while prescribing 
the mode in which a sale of the land oan 
be prevented by the Colleotor by suggesting 
an alternative method of execution, impliedly 
recognises the Court’s power to direct a 
temporary alienation. The exercise of the 
power is not confined to the oiroumstanoes 
described in the seotion, and the Court is 
at perfect liberty to use it whenever it thinks 
fit to do 80 , 

Our- attention has been invited to section 
51, Civil Procedure Code, which enumerates 
the powers of the Court in regard to 
execution; and it is argued that the powers 
in the matter of execution are circumsoribed 
by the provisions of that section, and that a 
temporary alienation, whioh finds no place 
in that seotion, oan only be ordered subjeot 
to the conditions and limitations imposed 
by seotion 72. Now ex concsseo the Court 
has under seotion 51 the power to sell the 
property, and if the Court possesses the 
power to transfer the entire bundle of rights 
constituting ownership, surely it has the lesser 
power of transferring some of those rights. 
Dominium or ownership, as defined by 
Austin, denotes a right—indefinite in point 
of user—unrestricted in point of disposi¬ 
tion—and unlimited in point of duration— 
over a determinate thing. It seems to me 
that when the Court has the authority to 
transfer the plenary right as defined above, 
it has also the jurisdiction to transfer a right 
which is limited in its operation. The 
power to sell inoludes the power to make a 
temporary alienation, and it was probably 
for this reason that the latter power was 
not expressly mentioned, though, as I have 
Btated above, section 72 implied that the Court 


possesses an authority to make a temporary 
alienation. 

It will be observed that seotion 52, Civil 
Procedure Code, expressly provides that the 
Court oan order execution by appointing a 
Receiver, and there can, therefore, be no 
doubt that it oan appoint the deoree-holder 
himself as the Receiver of the judgment- 
debtor’s land and oan authorise him to reoeive 
the rents and pro6ts thereof for a specified 
period in satisfaction of his deoree If the 
Court oan do this, there is no reason why 
it should not be able to achieve the same 
result by ordering a temporary alienation, 
because the objeot aimed at in both the 
oases is the same, namely, the realisation 
of an adequate sum of money from the 
produoe of the land in order to satiafy the 
deoree against the owner of the property. 

Upon an examination of the relevant 
sections of the Code in the light of the 
general principles of the law, I am of opinion 
that the Court exeouting a deoree has 
authority, not only to sell the land of the 
judgment-debtor, but also to make a tempo¬ 
rary alienation thereof; and that the latter 
power is not confined to the ease in whioh 
a representation is made by the Colleotor 
as contemplated by seotion 72. If the 
judgment-debtor happens to be a member 
of an agrioultural tribe, theu section 16 of 
the Punjab Alienation of Land Act oomes 
into operation, and while that seotion pro¬ 
hibits the sale of the land, it does not affeot 
the Court’s power as to temporary aliena« 
tion. 

1 would, therefore, answer the question 
referred to the Pull Benoh in the affirms* 
tive. 

LeRossignol, J.—My view completely 
ooinoides with that of my learned brother. 
A provision like seotion 16 of the Punjab 
Alienation of Land Act, whioh trenches on 
the usual jurisdiction of the Civil Courts, 
must be very strictly construed and^ it 
leaves intaot every power of the Civil 
Courts except that whioh it expressly 
takes away. Consequently the power held 
by the Civil Courts of ordering a temporary 
alienation of the judgment-debtor’s land is 
unaffeoted by that seotion. 

The representation of the Colleotor refer¬ 
red to in seotion 72 of the Code ap&eara to 
me to be but an unessential incident and 
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the cardinal portion of the section js that 
whioh oonfers authority on the Oourt to direct 
the Collector to take aotioD. 

Broadway, J.—1 concur. 

Answered affirmatively. 


ALLAHABAD HIGH COURT. 

Civil Miscellaniocs Application 
No. 447 of 1919. 

February 16, 1920, 

Present : —Justice Sir George Knox, Kt. 

Syed ALl AKHTAR— Petitioner 

versus 

Thr PEOPLE’S INDUSTRIAL BANK, LD. 

(in L'qtidation)—Opposite Party. 

Companies Act (VI of 1382,1, ss. ) 30, 136 —Suit 
against company being ivsund up—Leave of Couit — 
Court, proper. 

A suit or application against a company being 
wound up under the Companies Act, 1882, can only 
be instituted or made with the leave of the Court, 
and the only Court which has jurisdiction to deal 
With the matter is the principal Court having origi¬ 
nal civil jurisdiction at the place in which the regis- 
tered office of the company is situate. 

Miscellaneous application under section 171 
of the Indian Companies Act (Ast No. VII 
of 1913). 

Mr. Mukhtar Ahmad , for the Petitioner. 

Mr. 8. A. Haidar , for the Opposite Party. 

JUDGMENT.—Syed Ali Akhtar, who 
represents himself as having been a minor 
when the matter in question was first agitat¬ 
ed, has asked this Oourt to permit him to 
proceed with the suit whioh he has instituted 
in the Oourt of the Munsif of Fyzabad and 
in which a decree was obtained ex parte against 
him. This deoree, when the Bank applied 
for execution, was transferred to JauDpur. He 
objected to the execution of the deoree and 
it was refused. The next step that he took 
was that on the 14th of December 1918 
three months’ time was given to him to file a 
regular suit. This regular suit he filed 
before the Munsif of Jaunpur and it is there 
as Suit No. 162 of 1919. The defendant is 
the People’s Industrial Bank in Liquidation 
through their Official Liquidator. A legal 
■objection was raised by the said Bank 
ttbvoupli tbo Liquidator that no suit was 


maintainable without the permission of the 
High Court. This is hardly accurately 
stated, but I believe it was the way in whioh 
the petitioner understood the objection to 
run. Upon the objection being raised the 
Mnneif directed the deponent to move this 
Court. It cannot be questioned and it is not 
questioned that the People’s Industrial Bank 
is in liquidation and that an Official Liquida¬ 
tor has been appointed. The petitioner is 
met by section 284 of Act No, VII of 1913, 
and reading that section I have no doubt as to 
its requiring that every oompany in which the 
winding-up has been commenced before the 
commencement of this Aofc and is still 
pending shall be wound up in the same 
manner and with the same incidents as if 
Aot No. VII of 1913 bad not been passed and 
for the purposes of winding up the Indian 
Companies Aot of 1822 shall be deemed to 
remain in full foroe. The learned Vakil for 
the petitioner contended that this being a 
question of procedure he is entitled to take 
advantage of this Act, but the words of the 
section are so emphatic that no room for 
doubt in this matter is left. Be then con- 
tended that his suit was not one connected 
with this section and that this section refers 
strictly only to winding up of companies. 
This contention is without weight and we are 
thrown back upon section 136 of Aot No. VI 
of 1822. The application or suit that the 
petitioner has to make must be made with the 
leave of the Court as defined in Aot No. VI 
of 1882 and subject to such terms as that 
Court may impose. Seotion J30 fixed a 
separate meaning to the words "the Court” 
as used in this part of the Aot, namely, Part 
IV (Winding up of Companies). The only 
Oourt that has jurisdiction to deal with the 
matter is the principal Court having 
original civil jurisdiction at the place in 
whioh the registered office of the company 
is situate. 

I am told that that is the Disfcriot Judge of 
Allahabad. 

This application is dismissed with costs as 
certified, 

Application dismissed. 
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OUDH. JUDICIAL COMMISSIONER'S 

COURT. 

First Civil Appeals Nos. 104 and 114 ok 

1918. 

Jane 17, 1920. 

Present: —Mr. Wazir HasaD, A. J. C, 
SHEO DAYAL — Defendant No, 14 — 

Appellant 

versus 

LALTA PRASAD— Plaintiff — 
and RAM BALI and anothek— 

Dsfsndvnts Nos. 1 and 2 —Respondents. 

Hindu Law—Joint family—Jointness, presumption. 

0 f _ Strangers in possession under transfers, position of 

._ Burden of proof—Admissions in previous suits, value 

of. 

Plaintiff brought the present suit for separate 
possession by partition of a half share in certain 
properties against his step-brother, defendant No. I, 
who was the manager of the family. In this suit 
he impleaded as defendants a large number of 
transferees of defendant No. I, of whom the present 
appellant was one. The appellant’s dofenco was 
that when defendant No. 1, purchased the property 
of which the appellant was tho transferee, defend¬ 
ant No. I was not a member of the joint Hindu 
family with tho plaintiff and that, therefore, the 
plaintiff could not have that property partitioned. 
In the plaiut tho plaintiff alleged that he and defend¬ 
ant No ’l were members of a joint Hindu family, that 
tho plaintiff had lived separately for the last nine years, 
that tho immoveable property of the joint family 
was not divided between them and that he now 
wanted to obtain a partition of everything through 
Court: 

Held, (I) that in view of tho pleadings, the true 
nature of the suit was for a de facto division and not 
for a division of title which had already taken place 
about nine years ago and the plaintiff could not, there¬ 
fore, rely on tho ordinary presumption of jointness; 
[p. 610, col. 2; p. 6M, col. I.] 

(2) that the appellant not being a member of tho 
family but an utter stranger to it and being in posses¬ 
sion of the property in dispute, the plaintiff must 
establish his title independently of any presumptions 
before he could hope to succeed in ejecting appellant; 

Lp. 611, col. 1-3 . t . . . 

(3) that the property in dispute having been 
acquired by defendant No. 1 after tho division 
between him and the plaintiff, it was his separate 
property and the plaintiff had no title to it. [p 616 ( 

col, 2 .] . ... . . 

The more fact that certain admissions made in 

previous suits constituted a good defence to the suits 
in which they were made, nannot lead to the con¬ 
clusion that they were untrue, [p. 611, col. 2; p. 612, 
col. 1.] 

Appeal against the decree of the Subordinate 
Judge, Barabanki, dated the 17th August 
1618. 

Messrs. A, P. Sen, Hyder Husain and 
Syed Jafar , for the Appellant. 

jlumtat Husain, for Respondent No. 1. 


JUDGMENT.—Bhawanidin was the oom> 
mon anoestor of the plaintiff. and the 
defendants Nos. 1 and 2 in this suit. For 
the purpose of elucidating the poiots, which 
have been argued in these appeals, it is 
desiiable to give a short pedigree here:— 


BHAWANIDIN. 

I 

r 1 . 1 

Uausi Ram, Ram Adliiu, Pam Autar, 

died childless. I died childless. 


f 

Ram Bali, 
defendant No. 1. 

I 

Th&kur Prasad, 
defendant No. 2. 


1 

Lalta Prsad, 
plaintiff. 


The family till quite recently was in 
affluent oiroumstanoes and was oertainly so 
at the death of the last manager of the 
family, Ram Autar, who died in the year 
190-'. Previous to him the karta of th& 
family was Hausi Ram. It is not dear 
from the reoord as to when did Ram 
Adhin die, but it may be safely aisumed 
that he died sometime before the death of 
Hausi Ram, who, as just now mentioned, 
was the immediate predecessor of Ram 
Autar in the management of the family 
affairs. It is also olear that Ram Bali, 
the step brother of the plaintiff, turned out 
to be the prodigal son of the family sinoe 
he stepped into the shoes of his uncle, 
Ram Autar deoeased, as the head of the 
family. Ram Bali made a large Dumber 
of alienations of the family property and 
incurred great debts. It was only natural 
on the part of Lalta Prasad to have resented 
this reckless conduct of- : his brother,. Rani 
Bali, and to have taken steps to deprive 
him of the powers on the strength of 
whioh be treated the family property as if ^ 
exclusively belonged to him. Up to this.point 
there is no serious conflict. The controversy 
arises as to the effect and significance; of the 
events thereafter, and I will deal with -them 

at their proper places, * • . 1 

The plaintiff, Lalta Prasad, brought the 
present suit in ejectment, impleading a 
large number of persons at* defendants on 
the gronnd that every one of them was an 
alienee nnder the transfers* maderfrom tune 
to time by Ram Bali, the defendant No, b. 
To his plaint Lalta Prasad appended th»e 
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lists which have beeD described throughout 
the proceedings as lists A B, and C. 
The relief whiah the plaintiff asked for in 
respeot of these lists is oontained in para¬ 
graph 11 of the plaint, and it is as follows: — 
That the plaintiff prays that a decree for 
separate possession by partition of the pro¬ 
perties entered in lists A, B aod C be 
passed in his favour or if it be impossible 
to award possession to the plaintiff over 
any of the properties in dispute, the value 
thereof to the extent of the plaintiffs 
share be awarded with costs of the suit. 
Coming to the lists themselves, the descrip¬ 
tion given to list A is to the following 
effect. List A of property belonging to 
the joint family, half of whiah is in the 
plaintiff’s possession. In the fifth oolumn 
of this list wbioh gives the name of the 
person in possession, we invariably find 
entries to the effect that half is in posses¬ 
sion of Lalta Prasad and the other half 
in possession of either Ram Bali or his 
transferee. List B is described as compris¬ 
ing joint family property which is Dot in 
possession of the plaintiff and of which 
possession is olaimed by partition. In the 
fifth oolumn of this list also, the entry 
against every item of property is that the 
said item is in possession of one or the 
other of (the alienees of Ram Bali, except 
Item No. 5 as against wbioh Ram Bali 
is shown to be in possession List G 
relates to moveables sought to be partitioned 
but, as a matter of fact, it contains ODly 
three itemp, two of wbioh are registered 
deeds of mortgage without possession, one 
in the name of Ram Bali and the other 
in the name of Ram Autar, and the third 
relates to a pro note in favour of Ram Bali. 
The learned Subordinate Judge of Barabanki 
decreed the suit of the plaintiff as against 
all the defendants, with the condition in 
in favour of the defendant No. 14 that the 
plaintiff was **not to get posseesiou of the 
half share of the houses in possession of 
the defendant No. ;4 unless he pays to 
that defendant half of the amount of 
Rs. 2,717 with interest at the rate of the 
mortgage-deed (Exhibit N), that ip, at Re. I 
per oent. per mensem up to tbe date of the 
sale deed obtained by defendant No. 14, 
that is, the 25th June 1910 (Exhibit N 4).” 
Except the defendant No. 14, Sbeo Dayal, 
ittid the defendant No. 15, • Sant Prasad, 


all other defendants have submitted to the 
deoree of the Court below. These two 
defendants have preferred separate appeals 
from the deoieion of the learned Subordi¬ 
nate Judge: Sheo Dayal’s Appeal is No. 104 
and that of Sant Baksh No. 114 of 1918. 
The properties with which these two defend¬ 
ants are concerned are comprised in list 
B of the list attached to the plaint. Item 
No. 4 in that list is the subject-matter of 
the former and item No. 3 in the same list 
is the subject matter of the latter appeal. 

The findings of tbe learned Subordinate 
Judge, 60 far as they are material for the 
disposal of these appeals, may be shortly 
stated as follows:—(1) That the plaintiff, 
Lalta Prasad, and the defendants, Ram Bali 
and Thakur Prasad, have throughout con- 
stituted a joint Hindu family; (2) that since 
the death of Ram Autar, Lalta Prasad 
aoted as the manager of the family; and (3) 
that the family was possessed of sufficient 
nucleus to enable Ram Bali to make acquisi¬ 
tions from time to time and that properties 
acquired in bis name consequently belonged 
to the whole family and are not exclu¬ 
sively owned by Ram Bali. On these 
findings he naturally decreed the suit, as 
staled before. 

In this judgment, I propose to deal with 
Appeal No. 101 of 1918. The history of 
the property whioh is the subject-matter 
of this appeal is a short one. It is situate 
in the town of Lakbimpur, though the 
ancestral residence of the parties is in 
Rudauli in tbe District of Fyzabad. Tulsi 
Ram and Bebari Lai of Lakhimpur, the 
previous proprietors of the houses and 
shops in dispute, made a mortgage of them 
to Ram Bali on the 12th May 1909 for 
a sum of Rs. 5,000. On the Stb July 1909 
Ram Bali purchased the proprietary interest 
of his mortgagors by a sale deed of that date 
for a sum of Rs, 500. On the 6uh Septem¬ 
ber 1909 Ram Bali mortgaged them to one 
Mahabir Prasad for a sum nf Rg. 3,600 and 
on the 25th Judo 1910 he sold them to Sbeo 
Dayal, the appellant, by executing a sale- 
deed on that date for a sum of Rs. 3,800. 
Sheo Dayal’s chief plea in defenoe, with 
whiah I am concerned now in this appeal, 
was that on the 8th July 1909 when Ram 
Bali acquired these properties, he was not 
a member of the joint Hindu family and 
consequently the properties in dispute ara 
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not £ub;eot (o purtitioD as bf-IoDgirg to 
tlio plaintiff and Ram Bali constituting 
that family. This brings me at onoe to the 
consideration of the main question argued 
before me as to whether on that date the 
family was joint, or as - alleged in defenoe 
Lalta Prasad, the plaintiff, had separated, 
and thus the joint oharaoter of the family 
had been broken. It follows that if my 
finding on this question of fr»ot i9 in favour 
of the appellant, the plaintiff’s suit with 
regard to the properties purohased by Sheo 
Dayal must fail. 

In relation to this question of fact a 
good deal of controversy arose in the Court 
of the Subordinate Judge, and has been 
strenuously maintained on both sides before 
me, as to the interpre'ation of the several 
allegations which the plaintiff made in his 
plaint. 1 am in complete agreement with 
the Conneel for the parties that the deoision 
of this oase to a very large extent depends 
upou the view which may be taken of the 
pleadings of the plaintiff. On a very 
careful consideration of the teveral averments 
made in the plaint and of other oiroum- 
stances throwing light on them, I am led 
to the conclusion that the attitude whioh 
was taken on behalf of the plaintiff with 
regard to the nature of his suit, most 
probably during the course of arguments 
before the learned Subordinate Judge, was 
not warranted by the pleadings in the ’ oase. 
Paragraph I of the plaint sets out the 
pedigree, whioh I have placed at the top 
of this judgment, and as the paragraph 
says, the intention of setting out that 
pedigree was to show the relationship of 
the plaintiff with the defendents J\os. 1 
and 2. Paragraph 2 is of supreme impor¬ 
tance in this connection and it is desir* 
able that it should be reproduced in extenso. 
It is this: that the plaintiff and the defend, 
ants Nos. 1 and 2 were the members of 
a joint Hindu family, that the plaintiff 
lives separate for the last ni D e years and 
that the immoveable property of the joint 
family has not been divided between theplaint- 
iff, on one hand, and the defendants Nos. 1 
and 2, on the other, either through Court or 
privately. Paragraph 6 is to the effect that 
the plaintiff had to fight several oases on 
account of the extravagance of the defendant 
No. 1 and that it was with great difficulty 
ftnd heavy expenditure that he, the plaintiff, 


bad been extricating himself from them, but 
now the plaintiff has determined to obtain 
a batwara (partition) of everything through 
Court as against the defendant No, 1. The 
points to be noted in these two paragraphs 
are: (1) that the family was joint till some 
time previous to nine years before the date 
of the plaint, (2) that the plaintiff 
commenced living separately from the 
defendants Nos. 1 and 2 at about the same 
time, (3) that the immoveable properties 
whioh belonged to the joint family have 
not been partitioned, and (4) that on aooount 
of misconduct of the defendant No. 1 he 
(the plaintiff) now desires to obtain a division 
through Court of everything, in other words, 
of the immoveable property whioh remained 
undivided nine years ago. To my mind there 
can be no room for doubt that this is the 
oorreot import of the allegations with which 
the plaintiff came into Court, This conclusion 
is strongly supported by other allegations 
made in paragraphs 7 and 11 of the plaint. 
In the former paragraph the plaintiff 
stated that he was entitled to have his 
share to the extent of one-half in the 
entire property entered in the lists separated 
by partition ; in other words, what the 
plaintiff desires by this suit is to have a 
complete partition by metes and bounds 
and a separate allotment of his half share 
to him. The description of the lists and 
the remarks in the 5th oolumn of each 
of them are almost conclusive, to my mind, 
on this question, What the description is 
and what those remarks are 1 have already 
adverted to in the earlier part of this 
judgment. The true nature of the suit, 
therefore, was a claim for division of property, 
and not also a division of title whioh 
had already taken place about nine years 
ago. By this suit, therefore, the plaint¬ 
iff sought the aid of the Court, 
not for the purpose of ascertainment of 
the respective rights of the two brothers, 
but for the division and separation 
of his share in so far as it had not 
been effected till now. The definition of 
the plaintiff's right did not in the least 
depend either upon the consent of his brother 
or upon the decree of Court, but the actual 
division did. The state of pleadings being 
as they have been shown by me and the 
true nature of the suit being one for a 
de facto division, the plaintiff oannot rely upon 
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the ordinary presumption of jointness. The 
appellant is not a member of the family 
bat is an ntter stranger to it and is in 
possession of the property in dispute. 
The plaintiff must establish his title in¬ 
dependently of any presumptions before he 
oan hope to succeed in ejeoting the appel¬ 
lant. In the ease of Bannoo v. Kashee Ram 
(1) Sir Montague Smith, in delivering the 
judgment of their Lordships of the Privy 
Oounoil, observed as follows:—"in the ease 
of an ordinary Hindu family who are living 
together, or who have their entire property in 
oommoD,the presumption is, that allthat every 
member of the family is found in possession 
of belongs to the common stock. That is 
the ordinary presumption, and the onus 
of establishing the contrary is thrown on the 
member of the family who disputes it. 
Having regard, however, to the state of this 
family when the present dispute arose, their 
Lordships think that that presumption cannot 
be relied upon as the foundation of the 
plaintiff’s case, and, therefore, as he seeks 
to recover property which was in the pos¬ 
sesion of Bam Dayal and was ostensibly 
his own at the time of his death, it lies 
upon him to establish by evidence the foun¬ 
dation of his case, t*a., that the property 
was joint property to which be and his 
brother Kesbo Ram, as surviving members, 
were entitled.” The question of fact which 
I have set forth in an earlier part of this 
judgment must, therefore, be deoided on the 
evidence in the case. Nor do I think there 
is any room left for invoking the presump¬ 
tion upon which the plaintiff relies, beoause 
both sides have given evidence which they 
would have wished to give in the oase. 

It may be mentioned at the outset that 
the oral evidence, in this oase, excepting 
the statement of the plaintiff himself, is 
quite useless on the point under considera¬ 
tion. It is uncertain, discrepant and indefi- 
nite. The decision of the ease mainly 
depends upon documentary evidence and the 
circumstances ranging over a long period of 
time. It appears that one Lala Gobind 
Prasad brought a suit against the plaintiff 
and his step-brother Bam Bali for the re¬ 
covery of Rj. 3,277-9-9 on the basis of a 

(1) 3 0. 315; 3 Sar. P. 0. J. 7U; 3 Sath. P. 0. J. 
49jj EUflq.ia & Jackna’a P. G. No, t); 2 lad. Jur. 

Ull 1 lad. Deo. (n. c.) 788. 


promissory note, apparently exeouted by Ram 
Bali. Lalta Prasad lodged his defence to 
that suit by a written statement dated the 
14th April 1910. Paragraph 13 of that 
statement is to the effect that he had 
separated from his brother in the month of 
May 1908 (Exhibit N-8). 

It further appears that in 1912 one Lala 
Bisheshar Prasad brought a suit against Ram 
Bali, Lalta Prasad and Thakur Prasad, son 
of Ram Bali, for the recovery of a sum of 
Rs. 1,108-9-0 on the basis of three promissory 
notes again executed by Ram Bali. To that 
suit Lalta Prasad Bled a written statement 
on the 24th February 1913, paragraph 13 
of which is as follows: — 

“ The defendant No. 2 (Lalta Prasad) and 
the defendant No. 1 (Ram Bali) are step- 
brothers. The defendant No. 2 on attaining 
discretion and the understanding of bis 
affairs separated himself in May 1918 on 
account of mismanagement and the extrava¬ 
gance of the defendant No. 1, and that tbe 
defendant No. 2 obtained mutation in respect 
of all the Zimindari properties to the ex¬ 
tent of his share.” (Exhibit N-9.) These 
statements are absolutely unequivocal and 
explicit. It will be remembered that the 
plaintiff stated in paragraph 2 of his plaint 
in the present suit that he had been living 
separately for about nine years. This allusion 
to the period of time clearly refers us back 
to the point of time given in paragraph 13 
of the written statement just referred to, 
the date of the plaint being the 30th Augast 
1917. 

These statements throw a flood of light on 
the question under consideration and are 
to my mind of greit evidential value if not 
quite oonolasive. I regard them not merely, 
admissions but in view of the other oiroum- 
stanoea in the oase as true statements of 
faots. In the first plaoe, they are in accord 
with the allegations with which the plaintiff 
now comes into Court and, in the second 
place, they are also consistent with certain 
antecedent events of great importance to 
which I will refer in their proper places. 
It was argued by the learned Counsel, who 
appeared for the respondents, that these 
admissions were made in the interests of 
the particular suits in which the written 
statements containing them were filed and 
were oonseiaently not true in faot. The 
mare fait)l that they constituted a good 
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defence to the suits in whioh they were 
made oannot lead to the conclusion that they 
were untrue. Besides as they are in 
harmony with the ease whioh the plaintiff 
has now set up, I oan attaoh no importanoe 
to the explanation now offered. In the 
aase of Chandra Eunioar v. Ohaudhri Narpat 
Singh (2) Lord Atkinscns, in considering 
the effect^ of suoh admissions, observed as 
follows: The proof of this admission shifts 

the burden, because, as against the party 
making it, as Baron Parke says in Slatterie 
v. Pooley (3)— What a party himself admits 
to be true may reasonably be presumed to 
be so.’ No doubt, in a oase suoh as this, 
where the defendant is not a party to the 
deeds and there ip, therefore, no estoppel, 
tte party making the admission may give 
evidenoe to rebut this presumption, but 
unless and until that is satisfaotorily done, 
the faots admitted must be taken to be 
established. The law upon the point is 
olear. In Ueane v. Rogers (4) Bayley, J.,in 
delivering the judgment of the Court lays it 
down that— There is no doubt but that 
the express admissions of a party to the suit, 
or admissions implied from his oonduot, are 
evidenoe, and strong evidence, against him; 
but we think he is at liberty to prove 
that suoh admissions were mistaken or 
were untrue, and is not estopped or oon- 
eluded by them unless another person has 
been induoed by them to alter his condition. 
In suoh a oase the party is estopped from 
disputing their truth as against that person 
(and those claiming under him) and that 
traneaotion, but as to third parties he is 
not bound.* 

“In Nett ton v. Liddiard (5) Lord Denman 
approved and adopted this statement of the 
law, and Morgan, Ex parte; Simpson , In re 
(6) and Trinidad Asphalte Company v. 
Coryat (7) in effeot illustrate the same 


(2) 29 A. 184; 9 Bom. L. R 267; 2 M. L. T. If9* 17 
M. L. J. 103; 6 0. L. J. 116; 11 C. W. N. 3 zh 4 A. L. 
J. *02 (P C.). 

(H> (1840) 6 M. & W. 664 at p. 669; 1 H. & W. »6; 
10 L. J. Ex. 8; 4 Jur 103*; *61 E R 68I; R.i 11 . ft. 7fi0. 
(4) tl829) 9 B.&I'. 677 at p. 688; 109 E. R. 2|5. 

(6) (184s 12 Q B 9*6; 6 Railw. Cas. 42; 18 L. J. 
Q. B. 53; 116 E. R. 11,7. 

(6) (1676; 2 Ch D.72 ut p. 89; 45 L. J. Bk. 36; 
34 L. T. 329; 24 W. R. 414. 

' (7) U896) A. C. 687; 65 L. J. P. C. 100; 75 L. T. 
. 08; 45 W. R, 226. 
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prinoiple. There is here no suggestion of 
mistake. And the question for decision of 
their Lordships in effeot resolves itself 
into this:—Has Makund Singh proved 

satisfaotorily that the admissions contained 
m the deeds to whioh .he was a party are 
untrue in fact? In the opinion of their 
Lordships that question must be answered 
io the negative, ” In this oase I have 
already answered that question in ths ns- 
gative. 

The plaintiff Lalta Prasad went into 
the witness-box ani deposed to some im¬ 
portant facts in this connection. He said 
that in the year 1908 he asked for the 
papers relating to the aooants of Ram 
Autar’s time and to the shop at Lakhim- 
pur, that he took those papers from the 
box in whioh they were kept and told 
Ram Bali that he had taken them and that 
he did so because he found that Ram Bail’s 
oonduot was “going bad.” The plaintiff 
has Bled a large number of doouments in 
thie oa c e, some of the time of Ram Autar and 
others of Ram Bali. They are Exhibits III 
to XXIII and XLIV to XLVTII. He further 
stated that 'there has been no separation 
of the houee between Ram Bali and me, 

I am living in the house and Ram Bali is living 
in the Tbakurdwara. He is keeping all bis 
things there. He is living there for the last 10 
years or so. The Tbakurdwara is 25 or 30 
paoee from my house. I do uot visit Ram Bali 
there.” Here again is a olear reference to the 
events of 1908 and it furnishes an index of 
the truth of the allegations made in para¬ 
graph 2 of the plaint. He has also de¬ 
posed to his complete distrust of Ram Bali’s 
dealings with the family property. It is 
contended that the motive which impelled 
Lalta Prased to do all this was to save the 
family property and not to effeot a separation 
in status from Ram Bali. 

That there was a quarrel between the two 
brothers early in the first half of the year 1908 
is not only perfectly olear from the evidenoe 
on the reoord, but it is admitted on both 
sides that it wa9 so. It is aho to bs re¬ 
membered that Ram Bali was not the own 
but only a step-brother of Lalta Prasad, 
and that the latter extremely resented the 
reokless oonduot of the former which • had 
brought the family aim ist to rain. I agree 
with the learned OonDeel for the respondent 
that under these oiroamstanoes there existed 
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sufficiently strong: reasons for Lalta Prasad 
to take effective steps for the preservation 
of the family property. Bat nothing aonld 
be more effective and more natural for the 
purpose of attaining that objeot than fcs 
strike a blow against Ram Bali’s dominion 
over the family property, and this could be 
easily done by a bare exeroise of volition 
on the part of Lalta Prasad in separating 
himself from his brother. I may here qaote 
the remarks of Lord Atkinson, whioh he 
made in delivering the judgment of their 
Lordships of the Privy Council in the 
Oise of Parbati v. Ohaudhri Naunihal 
Singh (8) in oonneotion with a similar 
question and whioh seems to be highly ap¬ 
propriate to the oase before me. His Lord- 
ship observed:—" The most natural and 
effectual way, however, of terminating suoh 
disputes would have been to divide the 
property between the different members of 
the family in definite shares, eaoh member 
becoming entitled to the profits and bearing 
the losses of his allotted share, substan¬ 
tially as the law would have done. Tbid 
is precisely what this settlement purports 
to effect. The High Court fail altogether 
to explain how the empty form of getting 
the applicants’ names entered in the village 
papers as Limbardars of different MauziS — 
the property remaining joint and continuing 
under the management of Dalip Singh— 
would have conduced to the settlement of 
any disputes, or how the desire whioh they 
attribute to the two widows to appropriate 
large pcrlions of tbe inoome of the property 
could be gratified by 9noh means, unless the 
partition was a real transaction, intended by 
the widows and Dalip Singh to be operative 
from tbe first.” I, therefore, hold that 
whatever Lalta Prasad did at that time 
was dearly with the intention of separating 
himeelf from his brother. 

It is to be noted that Lalta Prasid in 
his written statement of tbe 14th February 
1913 (Exhibit N-9) distinctly referred 
to tbe entry of his name in the revenue 
papers in respect of his share as a sequel 
to tbe separation of 1908. This brings me 
to tbe most important part of the oase in 
relation to the question of separation. It 

• ( 8 ) 3 Ind. Cas. 195; 36 I. A. 71; 6 A. L. J. 597; 10 
q. L. J. 121; |H C. W. N. 983; 5 M. L. T. 427; 11 Bom. 
fc. B, 878} 3! A 412} 19 M. L. J. 617 t?. 0.), 


is common ground that Lalta Prasad move*! 
the Revenue Authorities, most probably i n 
the first quarter of the year 1910, the 
preoise date is not known, for the purpose 
of bringing his name on the khewat in respect 
of his share in the Zemindari properties. 
The petition with whioh he went before 
the Revenue Court is not on the record* 
but we have his statement which he made 
in those proceedings. This is Exhibit J-20. 
It is necessary that it should be reproduced 
here in full. '*Ram Bali and I are own 
brothers. He and I mess together. The entire 
16 annas of Lalwapur stand recorded in the 
hhewat in the namie of Ram Bali. I am a 
oo sharer in that to the extent of 8 annas 
and the other 8 annas belong to Ram Bali. 
Aooordingly I pray that by means of the 
correction of the hhewat the 8 annas share, 
should be entered in the hhewat in my name. 

I am in possession of my 8-annas share. As 
our mess in still joint (ekjai) all tbe affairs are 
managed by my elder brother, Ram Bali. I am 
co-sharer to the extent of 8 annas, therefore, 
8 annas should be entered in my name in 
the khewat” Exhibit J. 21 shows that the 
entry in the hhewat wa9 effected as desired 
by Lalta Prasad showing 8 annas against 
the name of Ram Bali and the other 8 
annas against that of Lalta Prasad. If this 
change in the khewat had stood by itself, I 
should have been disposed to attaoh little 
or no weight to it, but as I have shown before 
there were antecedent oiroumstancesand strong 
probabilities whioh make it absolutely impos¬ 
sible for me to hold that the mutation was 
anything other than a step towards realisation 
of an intention to separate previously express¬ 
ed by Lalta Prasad. In a joint Hindu 
family it would be impossible to predicate of 
aDy one member owning any specific share in 
the family property, muoh leas the possession 
of suoh share. The learned Counsel for the 
respondent laid emphasis on that part of 
Exhibit J-20, which reoited that Lalta Prasad 
and Ram Bali had a joint messing, and 
that Ram Bali was managing the affairs. 

A similar argument was advanced on behalf 
of the respondent in the case of Balkiehen 
Dae v. Bom Narain Sahu (9) whioh was re¬ 
pelled by Lord Davey in tbe following 
words:— “Learned Counsel for the respondent 

( 0 i 80 I. A. 139 at p. 149; 80 0. 738 (P. 0.); 7 C, 
W. N. 678; 6 Bom. L, R. 461} 8 Sar. P. 0. J. 489,, • - j 
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relied on the passage whioh gave liberty to 
any of the parties either to live together 
as a member of the joint family as before or 
to separate his own business as being incon¬ 
sistent with a separation in estate. But 
there is no inconsistency, and the olause 
•onferred on the parties no larger liberty of 
ohoise than they would have had without it. 
They might eleot either to have a partition 
of their shares by metes and bounds or to eon- 
tinue to live together and enjoy their proper¬ 
ty in lommon as before. Whether they 
did one or the other would affect the mode 
of enjoyment, but not the tenure of the pro¬ 
perty or their interest in it.” 


[1920 


In my opinion such a condition of things 
would be quite consistent with tenancy-in- 
eommon whioh would have been effected 
between the two brothers by an expression 
of intention to separate in an unambiguous 
language on the part of either of them I 
find it impossible for me to reconcile the 
specification of share and still more the pos- 
session of that speoifio share with the status 
of Lalta Prasad as a member of the joint 
Hindu family. It is to be noted that this 
mutation of names did not follow on the 
death of any member of the family, nor 
could it be regarded as an arrangement by 
way of convenience only, because the muta- 
tion was made to deprive Ram Bali of 
every insignia of exclusive dominion over the 
family property. In the well known case of 

V|7 _ _l 1 | • j « Aiyan (10) Lord 

West bury laid down the following dicta , 

wh,oh in view of the facts of this case are 

oFgreat importance. His Lordship said:- 

Acooramg to the true notion of an undivided 

family in Hindu Law, no individual member 

of that family, whilst it remains undivided, 

can predicate of the joint and undivided 

property that he, that particular member, 

has a certain definite share. No individual 

member of an undivided family could go to 

the place of the receipt of rent, and claim 

to take from the collector or receiver of the 

rents a certain definite share. The proceeds 

of undivided property must be brought, 

according to the theory of an undivided 

n 1oommon oW or purse, and 

then dealt with according to the modes of 

enjoyment by the members of an undivided 


family. But when the members of an un- 
divided family agree among themselves 
with regard to particular property, that it 
shall thenceforth be the subject of owner* 
ship, in certain defined shares, the character 
of undivided property and joint enjoyment 
is taken away from the eubjeot-matter so 
agreed to be dealt with; and in the estate 
each member has thenceforth a definite and 
certain share whioh he may claim the right 
to receive and to enjoy in severalty, although 
the property itself has not been actually 
severed and divided.” Again at page 92 
appears the following passage:—"Then, if 
there be a conversion of the joint tenancy of 
an undivided family into a tenancy-in common 
of the members of that undivided family^ 
the undivided family becomes a divided 
family with reference to the property that is 
the subject of that agreement, and that is a 
separation in interest and in right, although 
not immediately followed by a de facto actual 
division of the snbjeet-matter. This may at 
any time be claimed by virtue of the separate 
right.” These passages have been referred 
to and quoted by Lord Atkinson in the 
judgment in the case of Parbati 
v. Ohaudhri Naunihal Singh (8), These 
proceedings must have the effect whioh I 
give to them unless I hold that Lalta 
Prasad intended to play a farce, which I 
cannot do in view of bis deliberate inten¬ 
tion to rescue the family property as much as 
he could from the reckless career of Ram Bali# 
The same effect was given to a similar 
petition in mutation proceedings by Lord 
Atkinson in the case already referred to. 

As has already been pointed out by me 
mutation in the khewat was. the result of 
what bad happened between the two brother! 
about the middle of 1908. Reliance was 
placed by the learned Counsel for the re¬ 
spondent on a recent decision of the Privy 
Council in Nageahar Bakhsh Singh v. Oanetha 
(II). As I read it the judgment of Lord Shaw 
in that case is far from suggesting that a 
change of entries in a hhewat can be no 
indication of separation under any circum¬ 
stances. I will here quote a portion of the 
judgment of his Lordship:—“Records of 
that character take their place as part of 


^ Sar. P C. J. 218- 8W R 
p, Q, jj 1 Svtb. p. o. vF. 657f 20 ft, ft, 30# * 8 . E * 


Ill) 66Ind. Caa. 306; 47 I. A. 67; 7 O. L. J. 48; 
2 U. P. L. R. (P. 0.) 37; 88 M. L. J. 621, 28 O. 0 J, 
18 A. L. J. 632; 22 Bom. L. R. 596; 28 If. L. T. 6j 
42 A,868 (P.C.), . • - 
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evidence in the oase. They do no more. 
Their importanoe may vary with oironmstanoes 
and it is not any part of the law of India 
that they are by themselves conclusive 
evidence of the faota whioh they purport 
to record. It may turn out that they are 
in accord with the general bulk of the 
evideoee in the ease; they supply gaps in 
it; and they may, in short, form a not 
unimportant part of the testimony as to fast 
which is available. But to give them any 
higher weight than that might open the 
way for much injustioe, and afford tempta¬ 
tion to the manipulation of records, or even 

of the materials for the first entry. 
These observations of their Lordships are 
lo harmony with what was laid down ^ by 
the same Tribunal in the oase of Net Ram 
Singh v. Musammat Tursa Kunwar (12). Mr. 
Ameer Ali, in delivering the judgment of the 
Privy Council in that ease, says as follows: 
“Their Lordships, however, observe that the 
learned Judges in the Court below have 
not rested their judgment merely on entries 
whiob, standing by themselves, may be re- 
garded as inoonalusive. They have drawn 
inferences from the acts of the brothers which 
are consistent only with the hypothesis of 
separation.” If Lalta Prasad instead of go- 
ing to the Revenue Authorities had gone 
to the Courts of Civil jurisdiction asking 
for a declaration that be had an 8 anna", 
Bhare in the family properties while Ram 
Bali and his son had the other 8-annas share 
the result would have been exactly the 
same as is, in my opinion, of his statement in 
the mutation proceedings already referred to. 
That he had an 8 annas share is undisput- 
able, that his brother and nephew had the 
other 8 annas share is equally clear, and that 
such a specification of shares would have 
effected in the eyes of law a separation 
cannot be doubted. The leading oase on 
the subject is the Appovier's cate (10) already 
referred to. In Suraj Naratn y. 
Pandit Iqbal Narain (13) Mr. Ameer Ali, in 
delivering the judgment of their Lordships, 
enunciated the principle in the following 
terms_“The principle applicable to oases 

(12) 20 Ind. Cas. 967; 18 C. L.-T 231; 17 0. W. N. 
1086, (1913) M. W. N.65«; 14 M. L. T. 173: W Bom. 

L. B. 863; 25 M. L. J 489, 11 A. L. J. 86! (P. C.h 

(13) 18 Ind. Cas- 30; 40 I. A 40; 13 M. L. T. 194. 

0 V N. 333; 16 O. C. 129; 11 A.• L. A 

M. W. N. 183; 17 C. L. J. 238; 24 M.1L..J. „3io, . . 

80; 15 Bom. L, B. 466 (P* C.). 


of separation from tbe joint undivided family 
has been clearly enanoiated by this Board 
in Rewun Persad v. Radha Beeby (14) and the 
well known oase of Avpovier v. Rama Subba 
Aiyan (10). What may amount to a separa¬ 
tion or what oonduot on the part of some of the 
members may lead to disruption of the joint un¬ 
divided family and convert a joint tenancy into 
a tenanoy-in common must depend on the faots 
of each oase. A definite and unambiguous 
indication by one member 3 of intention to 
separate himself and enjoy his share in 
severalty may amount to separation. But 
to have that effect the intention must be 
unequivocal and clearly expressed” His 
Lordship had again an occasion to lay down 
the principle of law applicable to such ques¬ 
tions in the case of Girja Bai v. Sadashiv 
Dhundiraj (15). A* page 161* the following 
observations oeour: “it appears to their Lord- 
ships that the Appellate Court has in this 
case confused the two considerations to 
whioh reference has been made above, namely, 
the severance of status, which is a matter of 
individual volition, with the allotment 
of Bhares, which may be effected by 
different methods, by private agreement, by 
arbitrators appointed by the Pities, or in 
the last resort, by the Court. Later in 

the judgment his Lordship quotes the follow- 

ing observation of Lord Westbary in 

Appovier's caie (10):— . 

“At another place he (Lord Westbury) 

adds: ‘it is necessary to bsar bmmd the 
two fold applioatioo of the word division. 
There may be division of right and there 
may be *a division of property. About the 
end of the judgment (page 162 ) the follow¬ 
ing passage occurs, whioh to my mind amply 
supports the reasoning and the grounds 
upon whioh I have reached the con- 
elusion that there was a separation between 
the two brothers: “The intention to separate 
may be evinced in different ways, either by 
explicit declaration or by conduct. If it is an 
inference derivable from conduct, it will be 
for the Court to determine whether it was 
nneqaivo.al and erpli.it. In Joy Narain 

( 14 ) 4 M. I. A. 137; 7 W.E. P.0.36; 1 Sath. P. O. 

J ' (75 37 S Ind P Cas 321; 431 I' 161 at p. 181; 20 O. W. 

M i L l 812 20 H. L T. 78; 12 If. U E. 

o tf W N- 65; 18 Bom. L R. 621; 4 Ii. 

£V,4%4 C U. 207; 31 H. L. J. 465; 43 C. ,031 
(P. c.)_—- 

#Pag-:s.of 43 I..A.— Ed. — • — 
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Qiri v. Girish Chunder Myti(l6) their Lordships 
regarded the oondnot of one of the two 
co-sharers who constituted the joint family 
when be left the joint reeideroe and with* 
drew from cornmeneality as indicating a 
fixed deter ruination henoefoi ward to live 
separately from his oousiD,’ and treated ‘the 
faot of his borrowing money for his main¬ 
tenance, as well as making a Will, as in* 
dioating, at all eventp, that he himself con* 
sidered that a separation had taken place.’ 
The oonolnsion was based on the inference of 
intention derivable from theaotsand declara¬ 
tions of the member who, it was alleged, had 
separated himself, and Dot from the conduct 
or attitude of any other party.” In a later case 
of Kewal Nain v. Budh Singh ( Parbhu Lai) 
(17) their Lordships of the Privy Counoil had 
to decide a similar question and in delivering 
the judgment Visoount Haldane said: “By 
hi& plaint he had claimed a fifth share of 
the family property, and their Lordships 
entertain no doubt that the claim amounted to 
an intimation to the defendants, bis 

OG sharers, of the unequivocal desire of the 
plaintiff for separation from the joint 
family. If this be so, the judgment of 
the Judicial Committee in the recent case 
of Qirja Bai v. Sadathiv Dhundiraj (15) 
renders it beyond question that the com¬ 
mencement of this suit for partition effected 
a separation from the joint family. It is 
immaterial, in such a case, whether the 
oo-sbarers assent, A decree may be 

neoessary for working out the result of 
the severance and for allotting definite 
shares, but the status of the plaintiff as 
separate in estate is brought aLout by his 
assertion of his right to separate, whether he 
obtains a consequential judgment or not.” 

We find, however, that in spite of Lalta 
Prasad’s firm determination to separate and 
the unequivocal expression of it Ram Bali 
tried to cling to his former rule of exclu¬ 
sive owner of the family property. He 
executed in rapid succession a number of 
deeds hypothecating the family property 
to raise loans for his personal use, i. e. t 
F-2, dated the 8th July 1909, J-14, 

(16) 6 I. A. 228; 4 0. 434 at p. 437; 3 Sar. P. 0. J. 
871; 8 Ind. Jar. 81; 2 lnd. Deo. (n. s.) 276. 

(17) 40 Ind. Cab. 286; 44 I. A. 169; 16 A. L. J. 681; 

2 P. L. W. 67; 21 C. W. N. 986; 33 M. L. J. 42; 19 
fiuifi. L. R 642; 26 C. L. J. 101; (191?) M. W. N. 614* 

0 L. W. 330; 39 A. 496 (P. C.). 
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dated the 20th Oobtober 1909, J-15, dated 
the 20th October 1909, E 4, dated the 4th 
November 1909, and E 31, dated the 31st 
July 1911. But this oonduot of Ram Bali 
could not nndo wbat Lalta Prasad had 
already accomplished, that is the severance 
of his status as a member of the joint 
family. In this connection I may again 
refer to the judgment of Lord Davey in 
the case of Balkishen Das v. Barn Narain 
Sahu (9). His Lordship observes as follows:— 
If the learned Judges meant that the 
legal construction or legal effect of an 
unambiguous document like the ikramama 
could be controlled or altered by evidence 
of the subsequent oonduot of the parties, 
their Lordships oanDot agree with them 
and they do not think that the case of 
Baboo Doorga Pershad v. Musammat Kundun 
Eoonwar (lb) cited by the laarned Judges 
is any authority for suoh a proposition.”- 
Ram Bali’s oonduct, therefore, is not of 
much importance. But what is of impor¬ 
tance is the faot that every time that a. 
creditor of Ram Bali tried to seize the family 
property, Lalta Prasad entered his protest 
on the ground of his antecedent separation 
(vide Exhibits XXVI, XXVII and XXXIII,. 
judgments in several litigations). I am. 
not much concerned with the findings of 
the Courts in those oases, beoause they would 
depend upon the measure of proof or no 
proof at all adduced in those particular 
oases. My 6nding, therefore, is that Lalta 
Pra c ad separated in May 1908 from his 
step brother, Ram Bali. 

Three other points were advanced in 
support of the appeal by the learned 
Counsel, who appeard on behalf of Sheo 
Day a], appellant. They were: if separation- 
is not proved (1) that the sale iD question 
is justified by legal necessity; (2) that the 
appellant is protected by the provisions 
of section 41 of the Transfer of Property 
Act (IV of 1882); and (3) that in case 
a decree for ejeotmeDt is passed against 
him, he should be compensated for the 
improvements which he baa effected on 
the property in dispute purchased by him. 
in view of my finding reaorded above, it 
is not neoessary to deoide those ques¬ 
tions. 

(18) 1 I A. 66; 21 W. R. 214; 18 B T, R. 236; 3 

S*r. 1\ C. J t 311, 



INDIAN CASKS. 


Vel. LVIII] 

MOHAMMAD TAQDB V. NAZIR AHMAD. 

I allow the appeal and, modifying the 
decree of the Court below, dismiss the 
plaintiffs suit with regard to item No. 4 in 
list B of the lists attaobed to the plaint. 
The appellant will get his costs in this 
Court and in the Court below. 

In view of the above finding the ques¬ 
tions raised in the cross-objections do not 
arifee. They are, therefore, dismissed. I 
make no order as to the oosts of cross- 
objections. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal from Order No. 72 

of 1919. 

April 13, 1920. 

Present:— Mr. Justice Piggott and Mr. Justice 

Walsh. 

MOHAMMAD YAQUB— Applicant— 

Appellant 

t er8U8 

NAZIR AHMAD and others— 
Opposite Parties—Respondents 

Lunacy Act (IV of 1912), s. 02— Inquisition, appli. 
cation for, how to be conducted—Application, contents 
of—Judge, duty of. 


In conducting an application for an inquisition 
under the Lunacy Act there ought to be a 
careful and thorough preliminary inquiry and the 
Judge ought to BatiBfy himself that there is real 
ground for an inquisition; he should seek some 
personal interview with the alleged insane to satis- 
fy himself that there is real ground for supposing 
that there is something abnormal in the metotal 
condition of the person which might bring him 
within the Lunacy Act. [p. 618, col. l.J 

Ordinarily, an application for an inquisition should 
be supported by affidavit or by the applicant ten- 
dering himself for examination to the Judge on 
oath in support of the allegations in his application. 
The application ought to be supported by some 
medical evidence in the nature of a certificate of 
some doctor who has had a reasonable opportunity 
of seeing the condition of the alleged invalid, [p. 618, 

col. 1.3 

First appeal from the order of the District 
Judge, Oawnpore, dated the 24th of January 
1919. 

Mr. Kailath Hath Katiu, for the Appellant. 
J)r. i’tfl liman, for the Respondents, 



JUDGMENT.—We agree with a great 
deal of the oritioism that has been passed 
npon the proceedings in this matter in the 
Gonrt below. It is not necessary to examine 
all of them in detail. They may be not 
unfairly summed up in this way, that the 
learned Judge, having somewhat hastily and 
without sufficient oause, ordered what he 
oalled proceedings in inquisition, proceeded 
to repent of it and got rid of those proceed¬ 
ings by a sort of half inquisition which was 
really never properly oonduoted. If the 
brother’s application was bona tide (and it is 
quite true that the mere faot that he was 
prepared to deposit Rs, 600 to pay for the 
Civil Surgeon’s fees, is a sign that he had 
some belief in his case), it is a hardship npon 
him that all these proceedings should have 
taken place for nothing. But holding the 
view that we do that no inquisition ever 
ought to have been ordered upon the 
materials before the learned Judge in the 
first instance, we should be ourselves com¬ 
mitting an illogicality if we allowed this 
appeal. There will be nothing to prevent 
the appellant, the brother, making a fresh 
application, and that application ought not 
to be prejudiced by anything which has 
happened in this case for an inquisition. We 
propose to make one or two suggestions, not 
applicable merely to this case but to all 
applications of this kind, to guide the learned 
Judges before whom these applications come. 
It is true that nothing is contained in (fa e 
Act itself to direct or guide a Judge as to 
how he shall conduct applications for an 
inquisition and probably no rnles exist for 
dealing with the matter, but ordinary 
oommon sense would appear to dictate to a 
tribunal before whom such an application 
comes that care should be exeroised in a 
painful matter of this kind, namely, an en¬ 
quiry into a man's or woman’s state of mind; 
specially in the ease of people in comfortable 
oiroumetanoes who merely wish to lead a 
quiet life, care should be exercised that they 
are not suddenly flung without sufficient 
reason into an elaborate inqaisition which 
after all is nothing more or less than a trial 
involving sometimes the history of a per¬ 
son’s life back for many years, medical evi- 
deree, and all sorts of family witnesses. An 
enquiry of that sort once started most be 
prosecuted to the bitter end and has all the 
attributes of an ordinary trial on an issue 
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of faot, and, therefore, when a person is 
alleged to be insane, before his or her family 
are oast into an elaborate prooeediDg of that 
sort, there onght to be a oarefnl and thorough 
preliminary enquiry and the Judge onght to 
satisfy himself that there is a real ground 
for an inquisition. It is impossible to lay 
down any hard and fast rule, but in the 
first plaoe it is essential that the person 
making the applioation should support it 
ordinarily by affidavit or by tendering him¬ 
self for examination to the Judge on oath in 
support of the allegations in his applioation. 
The learned Judge would naturally want to 
know what relationship existed, what pre¬ 
vious assooiation had existed between the 
applioant and the alleged insane person, how 
long the illness was supposed to have lasted, 
why no previous steps had been taken and 
what were the present symptoms and actual 
causes which had induced the applicant to 
make the applioation as and when he did. 
Certainly in England and in a place like 
Cawnpore (one hesitates to say it generally 
about these provinces), an applioation of this 
kind ought to be supported by some medioal 
evidenoe in the nature of a certificate of some 
doctor, lady or otherwise, who has bad a 
reasonable opportunity of seeing the condition 
of the alleged invalid. If no medical evi¬ 
denoe is forthcoming of more recent date than 
eight years before the application, so muoh 
the worse for the applioant. In many oases, 
and we think that this oase is probably one, 
it would be very desirable that the Judge 
should seek some personal interview with the 
alleged insane, not with a view to forming a 
final opinion as to her real condition but 
to satisfy himself in the ordinary way, in 
which a layman can do, that there is a 
real ground for supposing that there is 
something abnormal in her mental condition 
which might bring her within the Lunaoy 
Act. Of course it cannot be done without 
the oonsent of the person, but in this 
oase if she really is able to manage her 
affairs, as two lady doctors have assured 
the Judge that she is, she woald probably 
have no objection to ooming with her hus¬ 
band, and her brother oould be present if 
• he so desired, to Court and sitting in 
purdah in the Judge’s Chamber where the 
Judge oould have some rational conversa¬ 
tion with her if possible. In this oase 
there was po evidenoe before the learned 


Judge of any sort or kind except ex parte 
statements in paper applications, which of 
course are worth little or nothing, and the 
three medioal certificates. But there are 
matters in the objeotor’s application which 
are far more specific than the rather vague 
statements in the application of the appli¬ 
cant, which it would be well for the learned 
Judge to examine the applioant about on 
oath. If it be the faot that this woman 
was divorced many years ago and has been 
married for some years to her present 
husband and that for many years 
also last past the applioant has been 
fighting with her about property in 
several Courts up to the High Court, there 
would probably be good ground for treating 
the application as merely another attack 
upon her and her husband. If the medioal 
certificate stood alone, and there was nothing 
else in the oase, we should have no hesitation 
in saying that at whatever stage he did it, 
whether in rejecting the applioation or decid¬ 
ing the inquisition in the negative, the 
learned Judge would have been quite justified. 
We entirely dissent from the view, which 
the learned Judge seems to have expressed 
somewhat hastily, of a lady in the position 
of Miss O’Brien, who is a Bachelor of 
Medicine and a Bachelor of Science of the 
London University, one of the highest 
medioal qualifications in the world, who had 
been a medioal officer in charge of Dnfferin 
Hospital in Lucknow, and is now the 
Principal of the Female Medioal School at 
Agra, and who bad written a very careful, 
scientific and trustworthy account of her 
recollection of the general state of health 
aDd in particular the state of mind of this 
alleged insane person who was under 
the treatment of Miss O’Brien in 
hospital for a very serious complaint. It 
is really looking at the thing from the 
wrong angle of vision altogether, and is 
not fair to a woman of Miss O’Briens 
position, to suggest that, because she bad 
formed an opinion that in 1918 the l ft dy 
was sane and in her right mind, and 
capable of managing her affairs, she, Mtss 
O’Brien, is not to be trusted to form ^a 
reliable scientific opinion about the woman s 
present condition of health and mind. ^ As 
a matter of faot this disease is sometimes 
very difficult to diagnose and almost always 
progressive, A persop wbo bps a previous 



Vel. LVIII] INDIAN 

DALLO KUER V. CHITAULA. 

experience of the patient, her general 
constitution and habit of mind, is probably 
better qualified from the msdiaal point of 
view than anybody else to express a 
reliable opinion. Indeed it would be very 
desirable in the face of that certificate, 
if it can be done withont putting an un¬ 
necessary burden upon the family, that no 
final order should be passed without Miss 
O’Brien’s opinion being taken on the snbjeot. 
With these observations we dismiss the appeal 
with costs, including in this Court fees on the 
higher scale. 

Appeal dismissed. 


OCURTOFTHE BOARD OP REVENUE, 
UNITED PROVINCES. 

Rbfbbbsce No. 1 op 1919-20. 

January 8. 1920. 

Present :—Mr. Perard, S. M., and Mr. 

Harrison, J. M. 

Musa mm at DALLO KUER— 
Applicant 
versus 

Musammit CHITAULA — Op?03iri 

P#rty. 

Agra Tenancy Act (It of 1900, 8. 10— Proprietor, 
whether can contract himself out of his ex-proprielary 
rights. 

A proprietor cannot contract himself out of his 
right to become an ez-proprietary tenant of his 
sir with all the rights of such a tenant, including the 
right to hold at the rent rate mentioned in section 
10 of the Agra Tenancy Act. [p. 619, col. 2.J 

Reference made by the Commissioner, 
Rohilkhand Division. 

JUDGMENT. 

Fbrard, 8. M. — [December 23, 1919 .—I 
have heard parties in this reference under 
section 185, Tenamy Act, by fchs Commis • 
aipner of Rohilkhand. 

The applicant for revision ia the land¬ 
lord; opposite parties are the ex proprietary 
tenants. The latter, after loss of their 
proprietary rights, pnfc in an application 
m Maroh 1917 to the effect that Ri. 2 iO 
be fixed as the ex- proprietary rent on 12 
bighat 5 bitu)a$ and recorded in the papers. 
The application was attested before the 
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Tahsildar by the tenants and the landlord, 
and the Tahsildar sent it to the Assistant 
Collector, 1st class, for sanction. The 

latter accepted the Tahsildar’s report 

and directed that entry in the papers be made 
of Rs. 230 rent. The Assistant Collector 
did not consider the faot that only three cf 
the four fields were sir or khudkasht of over 
12 years and did not recognise the obliga¬ 
tion resting on him of examining the suit, 
ability and legality of the rent fixed, which as 
a matter of fact was exorbitant. The laod- 
lord afterwards sued for rent on the basis of 
the rent thus entered. The Assistant 

Collector decreed it. The Collector 

in first appeal held that the agreement 
was void beoause the rent recited in it and 
subsequently entered in the papers was far 
above the rent whioh was permissible under 
section 10 (1), Tenancy Act. He, therefore, 
accepted the appeal and directed that pro- 
oeedings for fixation of ex-propnetary rents 
in accordance with seotion 10, Tenancy Act, 
be taken under seotion 3$, Land Revenue 
Act. The landlord applied for revision of this 
order to the Commissioner, who relying on 
a latter decision of the High Court than that 
relied on by the Collector has in this refer- 
ence recommended that the Collector’s appel¬ 
late deoision be set aside and the Assistant 
Collector’s deoree restored. 

I have examined the High Court rulings 
referred to in the lower Court’s orders. In 
a oivil appeal under seotion 10 of the Letters 
Patent, Pirag v. Sital Per shad (1), the High 
Court held thata proprietor cannot oontraot 
himself out of his right to become a tenant 
of his sir , eta., or. oat of his right to become 
an ex proprietary tenant with all the rights 
of such tenant iDoluding the right to hold at 
the rent rate mentioned in seotiou 10, Tenancy 
Act namely, 4 annas in the rupee less than 
the rate paid by the non occupancy tenants 

for similar l*nd. 

In a later deoision whioh the Commissioner 
refers to, Jahangir a v Karr at Husain (2), the 
High Court considered the subject on a 
somewhat different eet of faete and the 
effect of their judgment, as I read it, is that 
ex-proprietary rent fixed by a Court under 
seotion 36, Lind Revenue Act, upon an 

(|) 22 Ind. 0&8. 96>; 12 A« L J. 136; 38 A. 166, 

(2) 44 Ind. Cas. 613} 16 A. L. J, 212. 
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agreement between parties which doeg not 
go beyond the law, oannot be challenged 
afterwards in a rent aait between the parties. 
In the body of the jadgment it is accepted 
as obviona that the provision of section 10 
Tenancy Act, fixes a maximum rent, thongh 
there is nothing to prevent the parties con- 
•erned from contracting for the payment of 
a lower rent. 

The bearing of these two rulings of the 
Hon’ble High Court on the subject-matter 
of the present reference seems to me identical. 
A proprietor oannot contract himself out of 
his ex-proprietary right in his nr and 
khudkasht of oyer 12 years or out of his right 
to hold it at a rate of not more than 4-annas 
in the rupee below the prevailing non-oocu. 
panoy tenant rate. This aooorda with the view 
held by the Board in Musammat Ram Kuari v . 
Badri Singh (3) and ip,in my opinion, good law 
expressing the intention of section 10 
Tenancy Act. The Assistant Collector in 
1917 failed to fix rent under section 36, 
Land Revenue Act, in accordance with law 
and the Collector is right in directing that 
this be done now. I would, therefore, return 
the record without acceptance of the Commia. 
sioner’s recommendation to set aside the 
Collector’s appellate order which, in my 
opinion, is correct and should stand. 

I would let parties pay their own costa. 

Harrison, J. M.—I agree. 


(3) Sel. Dec. No. 7 of 1913. 


Record returned. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No.'1159 <.f 1917 

April 10, 1920. 

Present '.—Justice Sir P. O. Banerjee, Rt., 
and Mr. Justice Rafique. 

BHAGWAN DIN and another_ 

Defendants—Appellants 
versus 

PE ARE LAL —Plaintiff— Respondent. 

Sir land, what is—Qrove land, whether air—Safe of 
grove land -Ex.proprietary rights, acquisition of 

Inasmuch as sir land necessarily implies land 
cultivated by the proprietor, that is, the land-holder, 
grove land cannot be regarded as sir of the pro! 
prietor. 


Therefore, ou a sale of grove land the proprietor 
does not acquire ex-proprietary rights therein. 

» 

Second appeal from a decree of the 
Diatriot Judge, Shahjahanpur, dated the 19th 
July 1917. 

Mr. Lakshmi Narain, for the Appellants. 

Mr. Iqbal Ahmad, for the Rsspondent. 


JUDGMENT.—We are of opinion that the 

decision of the Court below is oorreot. 
The plaintiffs brought the suit which has 
given rise to this appeal, for recovery of 
the value of the branches of certain trees 
which the plaintiffs had out down but which 
the defendant! had removed and misappro¬ 
priated. They also asked for an injunction 
restraining the defendants from interfering 
with the treeg. The trees appertained to 
a grove No. 872 which has been found to 
have been the muafi of the • defendants, 
i hey as such muaUdars and as grove-holders 
mortgaged it to the plaintiff. The plaintiflE 
obtained a deoree for sale on tbe basis of 
the mortgage and in execution of the deoree 
purchased the grove. Afier this auotion 
purohase he beoame the sole owner of tbe 
grove. The defendants contend that the 
land was their sir and that they had acquired 
the rights of ex-propriVary tenants in respect 
of it and that consequently they were 
entitled to appropriate the timber of the 
trees existing on the land. As it is admitted 
and as it has been found that the land was 
the muafi of tbe defendants, they oSuld not 
have any sir rights in respect of this land. 
It was not land which was held by them 
tor agricultural purposes but was admittedly 
a grove. As a grove it could not have been 
their «r land, whioh necessarily implies land 

?g v* by T fche PfoP'ietor, that is, the 
land-holder. It is true that at the time 

of settlement in 1305 the land was recorded 
as , . t* l Qfc lfc ia from the facts 

Tu ™ been fonnd b * the Court below 

that that entry was erroneous and that in 
reality the land was only the grove of the 
defendants, and not their sir land. Under 
these circumstances the defendants oannot be 

1 V 0 u h r aoqnired aright to the trees 
as the holders of an ex-proprietary holding. 

The plaintiff has acquired all the rights 

which tbe defendants had as grove holders. 

We dismiss the a;peal with costs, 

Appeil dismiss I y 
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BOMBAY HIGH COURT. 

Original Civil Jorisdiction Appeal 
No. 30 of 1919. 

July 31, 1919. 

Present'.— Mr. Justice Heaton and 
Mr. Justiae MarteD. 

The FORT PRESS CO., LTD.— 
Defendants—Appellants 
versus 

The MUNICIPAL CORPORATION 
of The CITY of BOMBAY— 
Plaintiffs—Respondents. 

Land acquisition proceedings—Parties agreeing as 
to amount of compensation— Agreement, xohether 
enforceable. 

The Municipal Commissioner of Bombay negotiat¬ 
ed with the defendant Company for the acquisition 
of their premises on behalf of the Municipal Corpora¬ 
tion; having failed to arrive at any agreement as 
to the price to be paid for the premises, the Muni- 
cipal Commissioner moved Government to compul¬ 
sorily acquire the property on behalf of the Munici¬ 
pal Corporation under the Laud Acquisition Act. 
Negotiations, in the meantime, were resumed, and 
an offer was made to the Company to take the pre¬ 
mises for Rs. 1,45,517-12-0. After this offer was 
made, the Government issued a notification, under 
the Land Acquisition Act, for the acquisition of the 
property. The Directors of the Company resolved 
to accept the offer and, through their Secretary, in¬ 
formed the Engineer of the Corporation that “the 
Company was willing to accept without prejudice 
the sum of Rs. 1,45,617-12-0” for the property, and 
this was approved by the Municipal Commissioner. 
A meeting was held before the Collector, and the 
agreement was recorded. Subsequently, the Com¬ 
pany withdrew the offer made, and put in a claim 
for Rs. 5,71,660 as compensation for compulsory 
acquisition. The Municipal Corporation thereupon 
brought the present suit for a declaration that there 
was a contract binding on the Company and that the 
Company was not ontitled in the proceedings before 
the Collector to any sum in excess of Rs. 1,45,617-12-0. 
The Company contended that there was no contract 
between the parties; that their letter to the Municipal 
Engineer was not a proposal as to what they were 
willing to-accept but was an invitation to the Cor¬ 
poration to make a proposal on terms which the 
Company were prepared to deal with; that if 
there was an agreement it was void and of no effect; 
and that neither party was bound by it. The trial 
Court decreed the claim for the declaration prayed 
for and the Company appealed: 

Held, that the claim had been lightly decreed: 
that there was an agreement binding on the Com¬ 
pany as to the amount of the compensation to be 
paid for their premises; that the Municipal Corpora¬ 
tion were entitled to make such an agreement before 
the Collector had made his award, and that the 
Agreement coaid be specifically enforced against the 
Company, [p. 625, col, 2; p. 627, col. 1..J 

Appeal from the decision of Mr. Justice 
Maoleod in Original Sait No. 358 of 1918, 
ijftted tbe 24th February 1919. 


Mr. Desai (with him Mr. Kanga), for the 
Appellants. 

Mr. Ooltman (with him Mr. Campbell), for 
the Respondent. 

JUDGMENT. 

Marten, J.—This is an appeal by the 
defendant Company from the judgment of 
Mr. Jnetioe Maoleod, dated the 24th February 
1919, in favour of the plaintiffs, the Bombay 
Munioipality. The oase arises out of pro¬ 
ceedings under the Land Acquisition Aot, 
1894, for the oompulsory acquisition of the 
defendants’ land by the Bombay Munioi¬ 
pality for publio purposes. The real points 
before us are whether in law a binding 
e greement as to the amount of the com* 
poneation oan ever he made between the 
Municipality and a landowner, before 
the Collector has made his award. If 
fo, has sooh an agreement been made 
in the present oase, and how is it to be 
enforced? 

The agreement relied on by the 
Municipality is contained in two doouments 
of the 12th September 1917, the first beiDg 
what is alleged to be an offer on behalf 
of the defendant Company, and the seooDd 
being an acceptance by the Munioipality 
of that offer, whioh acceptance was sub¬ 
sequently communicated to the defendants 
at a meeting before the Collector on the 
14th September. The precise terms of 
these documents are, I think, material. 
The first document is a letter written 
by the Secretary of the defendant Com¬ 
pany to the Executive Engineer of the 
Municipality, aDd omitting formal parts, is ae 
follows:— 

“Acquisition of Company’s Property, Arme¬ 
nian Lane; Fort. 

With reference to the interview our 
Engineer Mr. Yakde had with you, I have 
the honour to state that the Company is 
billing to aooept without prejudice the sum 
of Rs. 1,45,517, inclusive of 15 per cent, 
for aompnlsory acquisition, and cost of 
the chimney. The amount will be 
subject to deductions of the capitalized 
dues to the Collector and of the ease¬ 
ments of the neighbouring properties if 
any.” 

The acceptance of the Municipal Commis¬ 
sioner is as follows:— 

“Disoussed with E. E. Compared figures 
with the original estimate. I approve of th# 
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ease being settled on the conditions stated in 
the lust letter from the Fort Press Company 
for Rs. 1.45,517.” 

The plaintiffs allege in paragraph IS of 
the plaint that these documents amount to 
a contract between the plaintiffs and the 
defendants, “that the defendants shall not 
claim a sum more than Rs. 1,45,517 as 
compensation for their eaid premises in 
the said land acquisition proceedings, and that 
the plaintiffs shall pay to the defendants, 
that amount for compensation only, whatever 
award is made in the said proceedings, 
and that the plaintiffs shall pay the said 
amount to the defendants even if the award 
awards a less sum for compensation,” 
The trial Judge has accepted this view, 
and ha9 granted consequential declara¬ 
tory relief, but has not granted any injunc¬ 
tion. 

I should explain that the words 

without prejudice” in the letter of the 
12th September 1917 were withdrawn 
before the Collector on the 14th 
September and may be disregarded: and 
that the reference to the cost of the 
chimney is made clear from previous 
correspondence and may also be disregarded. 
The reference to “deductions... ...of the 
easements” refers to the faet that any 
adjoining owner who could establish an 
easement over the property would, under 
the Land Acquisition Aot, be entitled to 
be paid an appropriate sum out of the 
total compensation for the property. It 
would appear, however, from the Collector’s 
notes that all claims but one have been 
disposed of and that in that one oase the 
adjoining owner would prefer to retain his 
easement of light rather than be compen¬ 
sated for its loss. The “15 per cent, for 
compulsory acquisition” refers to the amount 
payable under that heading, by virtue of 
section 23 (2) and section 15 of the 
Lind Acquisition Aot. The reference 
“E. E.” in the memo, of the Municipal 
Commissioner is to the Executive Engi¬ 
neer. 

At the meeting before the Collector 
on the 14th September 1917, both parties 
were represented, and the Collector’s notes 
show that the solicitor for the Municipality 
pul in as Exhibit 0 the above letter of 
the 12th September, "showing that the 
Company has agreed to receive Rs. 1,45,517 


inclusive of the 15 per oent. for compulsory 
acquisition and the Government claim if 
any by the holder of adjoining properties.” 
Mr. Vakde (the Company’s Engineer) 
explains that the term “ ‘without prejudice’ 
occurring in the letter has no longer any 
force as the Municipality has accepted the 
proposal.” At that point, therefore, the 
parties would seem to have been in complete 
agreement. The Company at any .rate 
thought so, a9 their resolution of 22nd Septem¬ 
ber speaks of the amount of Rs. 1,45,517 
having been “fixed” in accordance with an 
arrangement made by their Engineer with 
the Executive Engineer and that an official 
letter was written on the 12th September 
to the Executive Engineer conveying 
acceptance of the said offer on behalf 
of the Company, The same is hereby 
noted.” 

It was not till the 23rd October that 
the Company by its solicitors sent the 
following letter of withdrawal:— 

“Re: Acquisition of the property of the Fort 
Press Company Ltd., situate at Armenian 
Lane. 

With reference to the letter dated the 
12th September last from the Secretary 
of our client the Fort Press Co. Ltd. 
to you, we are instructed by our clients to 
withdraw on their behalf the offer made 
by them in that letter for the sale to the 
Municipality of their property situate at 
Armenian Lane at Rs. 1,45,517 and aooord- 
iugly beg to do so hereby.” 

I regard this letter as very material in 
considering what view of the matter the Com¬ 
pany took at the time as opposed to the various 
contentions whioh their Counsel havesinoe put 
forward. 

Meanwhile, one other meeting before 
the Collector had been held on the 10th 
October and further meetings were held on 
the 31st October, 22nd and 29th Novem¬ 
ber, and 17th Deoember, apparently without 
formal repudiation by the Company of the 
alleged agreement. At the meeting! how¬ 
ever, before the Collector of the 29fch 
January 1918 the Company was repre¬ 
sented by Counsel and contended that no 
agreement had been arrived at: and that, 
even if there had been, that was not the 
proper place to decide that matter: and 
that they were entitled to lead evidence 

as to valae, They also on the same day 
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made a formal claim for Rg. 5,71,660 as 
compensation, and objected to the measure¬ 
ment made under section 8 of the Aot. 
Thereupon, after some dissuasion, the 
proceedings were adjourned by the Colleo- 
tor. 

Oa the 12th March 1918 the present 
suit was instituted by the Municipality. 
It will be noted that in paragraph 12 of 
the written statement, the defendants 
pleaded that the agreement, if aoy, is 
void and of no effect. Neither party is bound 
by such an agreement.” As to this, the 
learned trial Judge, in dealing with the issues, 
says: 

“It will be noted that the defendants 
no longer contended that if there was an 
agreement it was void or that the agree¬ 
ment set up by the plaintiff was an agree¬ 
ment for the sale of the property in ques¬ 
tion.” 

Oat of the eight issues raised at the 
trial, the first six depended on whether 
there was an offer and an acceptance by 
the plaintiffs and the defendants or 
their duly authorized agents. Before us, 
Mr. Deeai for the appellants only relied on 
issue No. 1. He admitted that if the 
Company’s letter of the 12th September 
amounted to an offer, the remaining five 
issues Nos. 2 to 6 (inclusive) would be decided 
against him, as would also be iesue No. 8. 
On this point 1 entertain no doubt what¬ 
ever that the Company’s letter is an offer 
and Dot a mere invitation to make offers. 
The theory of an invitation is hopelessly 
inconsistent with, amongst other things, their 
own resolution of 22nd September and their 
own solicitors’ letter of 23rd Oatober. It 
accordingly follows that on this point I entire¬ 
ly agree with the judgment of the learned 
trial Judge, and that consequently the 
defendants fail on issues Nos. 1 to 6 and No. 
8 . 

This leaves only issue No. 7, we,, 
whether the agreement, if any, was merely 
arrived at for the purpose of proceedings 
under the Land Acquisition Ac*-, and if so, 
whether such an agreement can be speoifi- 
•ally enforoed by the plaintiffs against the 
defendants. Bat before dealing with this 
issue, I will, by way of warning, add that 
one must dismiss from one’s mind the 
praetioe and procedure in England under 
thQ Land Clauses Consolidation Ast, 1845, 


with its ample facilities for landowners to 
come to binding agreements with the pro¬ 
moters both before and after notice to 
treat has been served. To an English lawyer 
familiar with that Aot, the question which 
I have referred to could have but one answer. 
But the Land Acquisition Aot has been 
framed on such entirely different lines 
that it requires careful consideration before 
one determines what is and what is not 
permissible under it: and in particular 
whether the object of the Indian Legislature 
was not to keep all control in the hands 
of Government, and to prevent any financial 
agreements between a landowner and a looal 
authority being arrived at unless the express 
consent of Government was obtained. 

1 think, therefore, it is material to 
consider what were the respective positions 
of the parties at the date of the agreement. 
Under the City of Bombay Municipal Aot, 
1888 (Aot III of It 88j, the Municipality 

have wide powers of acquiring land. Only 
seotion 517 was cited to us but, I think, 
other sections are material. Under seotion 
61 (w) it iB the duty of the Municipality 
to make adequate provision for {inter alia) 
the construction and improvement of publio 
streets. This should be read with seotion 296, 
which give wide powers to the Commissioner, 
subject to the provisions of sections 90 to 
92, to aoquire land for such purposes and to 
dispose of the same. Section 87 also gives 
a general power to the Corporation to 
aoquire and hold land. In the present case, 
the defendants’ land is required for what 
is usually known as the Church Gate 
Street Improvement. This, as will be seen 
on looking at the plan, Exhibit H to the 
plaint, involves widening of Church 
Gale Street and the construction of a new 
street between it and Meadows Street, to 
relieve the great congestion of traffic in this 
locality. 

Subject to certain restrictions, the 
entire executive power for the purpose of 
aarrying out the provisions of the Aot vests 
in the Municipal Commissioner (see seotion 
64) and he enters into contracts on behalf 
of the Corporation (see seotion 69). Under 
section 90 any land to be acquired for the 
purposes of the Aot may be acquired by the 
Commissioner on behalf of the Corporation 
by agreement subject to the approval of 

the Standing Committee. In the present 
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case negotiation for that purpose begin as 
long as August 1916, but no agreement w;s 
arrived at. 

Section 91 I will quote in full, viz., 

(1) ‘‘Whenever the Commissioner is nn- 
able to acquire any immoveable property 
under the last preoeding seotion by agree¬ 
ment, Government may, in their discretion, 
upon the application of the Commisiiooer, 
made with the approval of the Standing 
Committee, order proceedings to be taken for 
acquiring the same on behalf of the corpo¬ 
ration, as if such property were land needed 
for a publio purpose within the meaning of the 
Land Acquisition Ac 1 , 1670. M 

[This reference is now to the Land Acquisi¬ 
tion Act, 1894, see that Act, section 2 (3)]. 

That euch an application was made by 
the Commissioner is pleaded in paragraph 
6 of the plaint and not denied in the written 
statement. 

Sub seotion (2) of section 91 of the 
City of Bombay Municipal Act is as fol¬ 
low#:— 

"The amount of compensation awarded 
and all other charges incurred in the ac¬ 
quisition of such property shall, subjeot to 
all other provisions of this Act, be forthwith 
paid by the Commissioner and thereupon 
the said property shall vest iu the Corpora¬ 
tion” 

This sub seotion does not say whether 
the Commissioner is to pay this sum to the 
Collector or to the landowner direct, but if 
the latter, it varies section 31 of the Land 
Acquisition Aot under which the Collector 
is the person to pay the compensation, and 
iD aDy event it would seem to vary seotion 
16 of that Aot, whioh provides for the land 
vesting absolutely in Government free from 
all incumbrances. 

Seotion 92 gives power to dispose 
of property. Section 517 ( h ) gives wide 
powers to compromise. The financial pro¬ 
visions will be found in Chapters Vli and VlII. 
Seotion 111 provides for the establishment 
of a municipal fund, and section 139 for 
certain taxes to be levied by the Corpora¬ 
tion. 

I think I have now stated enough to 
show that the Bombay Municipality have 
wide independent powers, as indeed one 
would expeot in a Corporation of their 
importance: and that the intervention of 
Government is only necessary to enforce an 


acquisition, and even then it is the-Munioi- 
pality whioh pays and the Municipality whioh 
gets the land. 

Turning next to the Land Acquisition 
Ao*, 1694, it is formally the Government 
whioh acquires the land [see sections 6 (3) 
and 7] and it vests in them (see section 16). 
Farther, although the land is aoquired at the 
expense of the Municipality (see seotion 50), 
still it ic the Collector who pays the com¬ 
pensation directly (see seotion 31). As I 
have already indicated, the above provisions 
are or may be modified in the present case, 
having regard for section 91 of the City of 
Bombay Municipal Aot. Then under seotion 
11 of the Laud Acquisition Act it is the 
Collector who has to determine, in the first 
instance, the amount of compensation which 
in his opinion should be allowed for the land. 
Further, he has to apportion the compensa¬ 
tion between the various persons entitled 
[see section 11 (3)] unless they agree 
amongst themselves as to how this shall be 
effected, in whioh case he accepts such 
agreement (see seotion 29). He also may 
have power to make arrangements with 
landowners [see seotion 31 (3) and (4) ]. 

Even when the Collector has made his 
award, that i9 not final. It only amounts to 
an offer by Government [See section 31 
and Ezra v. Secretary of Stote (1) and 
Ezra v. Secretary of State (2).] If that 
offer is not accepted, any person interested 
may require the matter to be referred to the 
Court (eee seotion 18). But the local authori¬ 
ty is Dot entitled to demand this reference 
[see seotion 50 (2) ]: and if <he applicant has 
made a claim to compensation,. the amount 
awarded to him by the Court is not to 
exceed the amount so claimed or be less 
than the amount awarded by the Collector 
(see seotion 25). Farther, there is a very 
important power given by seotion 48 to 
Government to withdraw from the acquisi¬ 
tion of any land of whioh possession has 
not been taken, subjeot to paying compensa¬ 
tion for aDy damage thereby caused [eee 
seotion 48 (2)]. 

The appellants say that this section 
4S enables Government to withdraw from 


(1) SO C. 36: 7 d. w. N. 249. ‘ „ 

(2) 32 C. 605; 9 O. W. N. 464; 10. L, J. 227; 7 

Bom. L. R. 422; 2 A. L. J. 77Ij *2 I. A. 93; 8 8tt. P. 
P. J. 779. . ' ' 
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the compulsory acquisition altogether, shoald 
they find the award too expensive, and 
provided of course possession has not been 
taken. They farther rely on this seotion as 
shewing a want of mntnality in the alleged 
agreement. 

Under these circumstances, I think 
that at the date of the agreement in qaestioD, 
the position of the parties was as follows: 
The defendants had to part with their land 
having regard to the Government Notification 
of 23rd Jaly 19 1 7 for oompalsory acquisition. 
The Manioipality was to get the land and 
also to pay for it. The only questions were 
the amount of compensation, and the posi¬ 
tions of third parties. Possibly an ordinary 
agreement for sale oould have been arrived 
at, and the Government Notification with¬ 
drawn qua that land. But then the Munici¬ 
pality would not have got the benefit of the 
Land Acquisition Act and the dean title 
thereby obtained free from all incumbrances. 
It would, therefore, seem reasonable from a 
business point of view for the parties to 
complete the transaction through the medium 
of the Act and in that way deal with the 
olaims of third parties: but that this method 
of completion should not as between the 
Manioipality and the Company affect the 
figares agreed on. Otherwise why trouble to 
agree as to the figares at allP 

What then is the effect of the agree¬ 
ment? According to the present contention 
of the defendants, the agreement means 
nothing. It is a nullity. So, also, are the 
five resolutions of the Company dated the 
1st June, 14th July, 31st August, 7th and 
22nd September 1917. This contention 
seems to me wholly inconsistent not only 
with their own Solicitors’ letter of the 23rd 
October 1917 but also with the desire of the 
law to give such business efficacy to busi¬ 
ness transactions, as both parties must 
have intended it should have. Thus in 
The Moorcoc'i (3) t Lord Justice Bowen said 
as follows:— 

“The implication which the law draws 
from what must obviously have been the 
intention of the parties, the law draws with 
the obieot of giving effioaoy to the transac¬ 
tion and preventing such a failure of con¬ 
sideration as oannot have been within the 

(8) (1889) 14 P. D. 64 at p. 68; 68 L. J. P. 73; 60 
lh T. 654f 87 W. E. 439; 6 Asp. M. C. 373. 

40 


contemplation of either side; and I believe 
if one were to take all the cases, and there 
are many, of implied warranties or covenants 
in law, it will be found that in all of them 
the law is raising an implication from the 
presumed intention of the parties with the 
object of giving to the transaction suoh 
efficaoy as both parties must have intended 
that at all events it should have. In business 
transactions such as this, what the law 
desires to effeot by the implication is to give 
suoh business effioaoy to the transaction as 
must have been intended at all events by 
both parties who are business men, not to 
impose on one side all the perils of the 
transaction, or to emancipate one side from 
all the ohanoes of failure, but to make each 
party promise in law as muob, at all events, 
as it must have been in the contemplation 
of both parties that he should be responsible 
for in respect of those perils or obanoes. ” 

If then the agreement was not a 
nullify, it seems to me that it was either 
(1) an agreement to make mutual admis¬ 
sions a9 to value, but that nevertheless 
the Municipality should give and the Com¬ 
pany should accept whetever sum the 
Collector or the Court might eventually 
award, or else, it was (2) an agreement 
definitely fixing the compensation as between 
the parties themselves, whatever sum may 
ultimately be awarded by the Collector and 
with an obligation on either party to 
refund any excess or make good any 
defioienoy as the case might be. In my 
judgment the latter is the true view. 1 think 
the intention of the parties was to arrive 
at a definite figure for better or for worse : 
and not to leave the matter open to the 
oostd and uncertainty of future litigation 
before the Collector or the Court. Apart 
from the interests of possible third parties, 
this would present no difficulty, and in the 
present oase the alaim of the only 
third party seems to be mainly for ao 
easement of light to some privy windows. 

Put, therefore, in another way, the 
agreement amounts in effeot to a sale, aa 
stated in the Company’s letter of the 23rd 
Ootober, but with this special feature, tie. % 
that the purchase money was to be subject 
to a possible deduction for easements in 
favour of a third party, the amount of suoh 
deduction, if any, to be ascertained by the 
Collector or the Court under the Alt. Or* 
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again, if all this be written in fall, the 
result iB in substanoe what is pleaded in 
paragraph 18 of the plaint and asked for 
by way of declaration in prayers 2, 3 

and 4. 

It was urged that the terms so 
pleaded as being the effeot of the agree¬ 
ment are not expressly stated in the 
agreement, (t seems to me, however, that 
these terms may be fairly implied from the 
language aotually used and the surrounding 
oiroumstanoes, and that they ought to be 
so implied. I have already referred to 
“ The Moorcock ”( 3) as an illustration of 
an important implication being made. I 
may also refer to the Buiterley Company, 
Limited v. New Hucknall Colliery Company , 
Limited (4), where in a lease of a lower 
seam of coal the Court implied a license 
to cause subsidence to the upper seam as 
otherwise about seventy per oent. of the 
ooal in the lower seam would have been 
left unworked, assuming the ordinary method 
of working, vit. the long wall system, were 
adopted. There was no snob express lioense 
in the lease, and the oase was of the greatest 
import, noe in the ooal mining industry as 
it governed many others and large sums 
depended on whether the implication could 
and ought to be made in favour of the 
mining lessees. In the present case, the 
implication we are asked to make is to 
pr< vent what the Company at one time 
called M an offer...for sale...Rs. 1,40,517 
being turned into what they now say is a 
nullity or alternatively a non-binding 

admission as to value. 

Tber, agair, if one tests the matter 
under the Indian Contract Aot, I think 
we have a “ oontraot ” within the meaning 
of sections 2 and 10 of the Indian Con- 
tract Aot. As I have already held, there 
is here a proposal and an acceptance. I 
think there is also consideration within the 
meaning of section 2 (d) and (e). For in¬ 
stance, I think there are reoipreoal pro¬ 
mises to admit that the true value is Rs.'X. 
ThiP, I think, relieves either party frem 
the experse of calling evidence of value 
before the Collector, at any rate so far as 
his opponent is concerned. In this connec¬ 
tion, 1 may refer to leolicn 50 (2) cf the 

(4) ( 9 0J A. C. 3S1; 79 b. J. Ct..4!l; 102L. T. 609 ; 
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Lar.d Acquisition Aot, under which the 
local authority are entitled to appear before 
the Collector and adduce evidence for the 
purpose of determining (he amount of com¬ 
pensation. 

If a similar matter arose . in a suit 
for damages and the parties agreed on the 
damages, the Court under Order XXIII, 
rule 3, would reoord such agreement and 
pass a decree for damages in accordance 
with the agreement arrived at. No doubt 
the Colleotoi is not a “ Court,” but on any 
appeal from him to this High Court, the 
provisions of the Civil Procedure Code would 
apply so far as not inconsistent. (S9e 
section 53 of the Land Acquisition Act,) 
Consequently, it seems to me that if this 
agreement had been made after the award 
of the Collector and after a reference made 
to the Court under section 18, it might 
have been open to the Municipality to apply 
that the Court should reoord the agreement 
and aot upon it in accordance with Order 
XXIX, rule 3, provided of course the 
interests of the other parties were not 
prejudicially affected. What real difference 
in principle iB there then between such an 
agreement after the award and one before 
it ? No doubt, when the Collector makes 
hiB award, that fixes the minimum, though 
not the maximum, under the Act. But 
that seems to me only a matter of degree. 

As regards the consideration, so far 
as the Municipality is concerned, I see 
notbirg unlawful in what they have 
agreed to do. It did occur to me whe¬ 
ther, if the award was less than the 
sum agreed on, it would be ultra tires 
for the Municipality to pay more than the 
snm which the Officer appo.nted by the 
Aot had fixed as the appropriate sum pay* 
able under that Aot. But having regard 
to the wide powers of the Municipality which 
I have referred to, it seems to me that 
this point cannot fairly be maintained. 
Under seotion 91 (2) the direction to^ pay 
the “ compensation awarded ” is to be ^ BX1 \ 
jeot to all other provisions of this Aot,’ , and 
1 think this preserves (inter alia ) the power 
to compromise given by seotion 517, Be that 
as it may. the Company gave np in the 
Court below its contention that the agree¬ 
ment was void: and I see no expiess allega¬ 
tion tLat this agreement was ultra vires tjie 

Monioipality .It to me* ithorefara* 

( . 
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Jibafc, in any event, the point is not open to 
them now. 

Under the above circumstances, I think 
the agreement here was for a lawful 
consideration and for a lawful object and was 
consequently a '‘oontraot” within the 
meaning of section 10 of the Indian Contract 
Aot, provided it was enforceable at law. 

Now, putting aside for a moment the 
question of specific relief, why should not 
this agreement, if necessary, be enforced in 
law by damages? If, for iostanoe, the de¬ 
fendants proceed as they did on the 29th 
January 1918, and in defiance of this agree¬ 
ment insist on a claim for some five and 
three-fourth lai?, and if they eventually 
succeed in that claim, why should not the 
Municipality be entitled to claim from them 
the difference between the compensation 
actually awarded and the amount which the 
defendants agreed with them to accept? 
I recognize that such an award might be 
due to other causes than the increased claim, 
but I will assume a oase where it would be 
due to such a claim. I quite agree with the 
learned trial Judge that the qaestion at 
the present moment is premature, because 
until the amount is finally fixed by the 
Collector or the Court under the Land 
Acquisition Act, the actual damages (if any) 
oannot he ascertained. Bat there is no diffi¬ 
culty in testing the matter now in that way 
in principle. It seems to ms, therefore, that 
damages would ia certain events be obtain¬ 
able by the Municipality, and similarly, if 
the award was less than the sum agreed on, 

I think the defendants might recover the 
difference from the Municipality. It seems 
to me, therefore, that this contract ia enforce¬ 
able at law, namely, in damages. 

It is, however, said that the power 
of withdrawal given by section 43 to Govern¬ 
ment might render the whole proceedings 
nugatory, and that consequently there is no 
mutuality. Counsel, however, for the Muni, 
oipality, after due consideration, stated in 
Court that even if the Government withdrew, 
the Municipality would be obliged to pay the 
sum agreed on. It may ba that the 
Municipality cannot now improve their 
position by this admission, if that was not 
the true legal position at the date of the 
agreement. Bat even supposing that the 
agreement ii determinable in a oortaia 
event, that doss not neiamrily make it yoid 


now. 0J8 can, for instance, enter into a 
perfectly valid agreement for the sale or 
purchase of property, but with the proviso 
that the agreement should be void if the 
sanction of the High Conrt is not ohteiaed 
within six months, or alternatively, if any 
land acquisition notioo be issned within a 
specified time. 

Accordingly, I do not think that section 
4S, even if it applies here, prevents the 
agreement being a good one. 

As regards the unraporfced oase- 
Appeal No. 32 of 1917— relied on by the 
appellants, I respectfully agree with fcbeoriti- 
oism of the learned trial Judge. The point 
there before the Court wa3 encirely different: 
and the observations quoted are obiter. The 
oase is, I think, of no real assistance in the 
present dispate. 

The next and last point brings us to 
the actual relief which the learned Judge has 
granted, namely, the declaratory relief set 
out in the deoree under appeal. In one sense 
I think that the preoise relief to be granted 
at the present moment—apart of course 
from the first declaration as to the existence 
of an agreement—is a matter of small 
importance. I should imagine that any 
tribunal require! to assess a money value 
would readily accept the sum at rived at by 
the parties after a year’s hard bargaining. 

I should have thoaght also that it wool! be 
open to the Collector to say that, in view of 
the agreement arrived at and the admission 
thereby made, he woald decline to allow the 
parties to addace evidenoe in contradiction 
of that admission, at any rate unless they 
could first show that they had been misled 
by fraud or by some very extraordinary 
oircumstanJ03. Bat there is not a hint in the 
proceedings a3 t) anything of that sort. 
Nor, indeed, is there any explanation offered 
of the Company’s startling claim for nearly 
5f laca as against th8 previoue agreement 
for under l-z lacs. Sappojing, therefore, 
that no further declaratory relief ij 
granted, the probabilities would seam to 
be that the Collector woald base bis 
award on the figorej ot the agree- 
ment, and that if any appoal was brought 
by the defendants from that award, it would 
be unlikely to sucoeed. Bat that is a matter 
of speculation. Oo the whole, therefore, I 
think it ie right to provide for contingencies 
repots, aqi t3 deSae olsarly thq 
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views of the Court as to what the rights of 
the parties are under the agreement. In 
that view of the ease, I think the deolara- 
tory relief is substantially oorreot and that it 
is no objection that substantive relief is not 
also given. [See Dyson v. Attorney-General 

(5) and Specific Relief Aet, seetion 42.] 

But to aviod any misunderstanding, 
I wish to say that the dearee of the Court 
mast not be understood as interfering in 
any way with the Colleotor. We are merely 
determining whether there was an agreement, 
and what are the rights of the parties 
under it. It is for the Colleotor to 
deaide in his own way what the true 
sompensation is and to be oomplete 
master of the prooeedings before him. In 
this oonneotioD, it may be notioed that Mr, 
Justioe Macleod expressly deolined to grant 
an iojunotion, and I respectfully agree with 
the view he took in respeot of that. Con¬ 
sequently, I think that we are not really 
infringing that very salutary general princi- 
pie that where the Legislature has provided 
a speoial tribunal for determining a particular 
dispute, the parties shall resort to that 
tribunal and not bring the matter to the 
High Court, at any rate until the tribunal 
designated by the Legislature has given its 
decision. [See Grand Junction Waterworks 
Company v. Hampton Urban District Council 

( 6 ) .] 

I think, however, that the dearee as 
eventually drawn up is open to possible 
misconstruotion as to the intention of this 
Court Dot to interfere with the prooeedings 
before the Colleotor. I think, therefore, that 
the last three deolarations should be varied 
and run as follows:— 

"And this Court doth further declare 
that upon the true construction of the said 
agreement and a6 between the parties there¬ 
to, (a) the defendants are not entitled to 
claim in the prooeedings before the Colleotor 
under the Land Acquisition Aot any sum for 
compensation other than Rs. l,45,ol7 or to 
proceed in the said proceedings on any other 
footing, and (6) the defendants are not 
entitled to any compensation in the said land 

- (6) (1911) 1 K. B. 410 at p. 417; 80 L. J. K. B. 531; 
103 L. T. 707: 66 S. J. 168; 27 T. L, R, 143, on appeal 
(1012) 1 Ch. D. 168 at p. 166; 81 L. J. K. B. 217; 105 
L. T. 763; 28 T. L. R. 72. 

(6) v 1898) 2 Oh. 311 at p. 346; 67 L. J. Ch. 603; 78 
L. T. 678; 46 W. R. 644; 62 J. P. 666; 14 T. L, R. 467. 


acquisition proceedings beyond Rs. 1,45,517, 
after allowing thereout for deductions 
of the capitalized dues to the Collector 
and of the easements of the neighbouring 
properties, if any, and (c) that if the Collector 
awards as compensation a sum more or less 
thanRs. 1,45,517, the excess or deficiency will 
have to be adjusted as between the plaintiffs 
and defendants on the basis of the figures 
and terms agreed upon in the said contract 
and the sum found due as the result of such 
adjustment will have to be paid or made good 
to the defendants or the plaintiffs, as the 
case may be,” 

The rest of the decree should stand. I 
have suggested the variation of the original 
wording of the third declaration, as I am 
not satisfied that it is arithmetically correct 
in all contingencies, e. g., if the value of the 
easement varies with the value of the defend¬ 
ants' property. 

In the result, I am of opinion that 
the deoision of the learned trial Judge is 
right and, in the view I take and subjeot to 
the formal variations I have mentioned, this 
appeal should be dismissed with costs. 

In oonolusion I would add by way of 
warning that this case seems to me an excep¬ 
tional one, and that, in my opinion, it must 
not be taken as enoouraging the parties to 
come to the High Court over dispntes in 
matters pending before the Collector under 
this Aot. Nor do I see any adequate reason 
why the Colleotor should neoessarily adjourn 
this proceeding pending such a High Court 
suit. No doubt be has done so in the present 
oase out of oourtesy, but one can imagine 
oases where important works might be 
thereby delayed to the great detriment of 
the general public, 

Hiciton, J.—I need not recapitulate the 
faots which are fully stated in my learned 
brother’s judgment. Two explanations are 
possible to account for the real meaning and _ 
intent of the acts of the parties. The first 
is that aocepted by my Lord the Chief 
Justioe who heard the oase, and by my 
brother Marten, that there was a binding 
oontraot. The second is that the parties 
agreed as to the value of the property and 
left everything else to be dealt with by the 
award of the acquiring officer. In other 
words that there was not a oontraot, but 
merely a mutual admission of the valae of 
the property- . My mind inclines to tnw 
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latter view. But I do not press it. If the 
former view is accepted, then I think every¬ 
thing stated in the judgment of my brother 
Marten follows. I, therefore, assent to the 
dismissal of the appeal with the snggested 
modifications in the declarations, and with 
ooets. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisions Nos. 148 to 156 of 1919 
AND 12 TO 14 AND 17 TO 22 OF 

1920. 

Marsh 11, 1920. 

Present: —Mr. Lindsay, J. 0. 

Chaudhri WAHID ALI and others 
—Plaintiffs—Applicants 
versus 

Ohaudhri NUSRAT ALI and others — 
Dufendants—Respondents. 

Civil Procedure Code ( Act V oj 1908.1, 8. 10— Suit 
for joint possession decreed— Appeal pending in Privy 
Council—Subsequent suit for profits, whether can be 
stayed. 

Where it is shown that an appeal is pending before 
His Majesty in Council, an order for stay of a subse¬ 
quent Buit can be made without any reference to the 
nature of the relief claimed in either suit. It is only 
necessary that there should be in both suits or in 
the suit and the appeal some matter which is directly 
and substantially in issue in both cases, [p. 629, col. 2; 
p. 630, col 1.] 

Plaintiffs obtained a decree in a Civil Court for 
joint possession of certain lands with defendants 
execution of which was carried out. Defendants 
appealed to the Privy Council Subsequently plaint¬ 
iffs filed a suit to recover profits from the defend¬ 
ants in the Revenue Court. In this latter suit a 
question of title was raised which was also in issue 
in the appeal before the Privy Council: 

Held, that the subsequent suit could be stayed 
under seotion 10 of the Civil Procedure Code. [p. 629, 
ool. 2.] 

Appeal against the order of the Assistant 
Oolleator, 1st Class, Hardoi, dated the 18th 
Ostober 1919. 

Messrs. Shahanshah Husain Bievi and Ali 
Mohammad, for the Applicants, 

Messrs. H. Husain and Qhulam Husan, for 
(he Opposite Party. 

JUDGMENT.—These applications have 
been presented bere in revision on behalf 
of two sets of plaintiffs against the same 
set of defendants. It appears that a number 
of anits have been filed in the Oonrt of 
£ First Grade Assistant Oolleator of the Hardoi 


District, in which the plaintiffs are claiming 
profits from the defendants under aeation 108 
of the Oudh Rent Act. 

In the Court below one of the pleas 
taken for the defence was that the plaint¬ 
iffs had no title to any share of the villages 
in respect of wbiob the suits were brought 
and aonsequently their snits were liable to 
he dismissed. Another plea raised for the 
defence was that at the present moment 
there is pending before His Majesty in 
Council an appeal in which these parties 
are represented and in whioh the ques¬ 
tion of the proprietary title of these two 
sets of plaintiffs is one of the matters in 
issue. 

It seems that certain litigation, whioh 
took place in the Civil Courts and in whioh 
these plaintiffs were successful up to this 
Court, terminated in 'an order made by 
this Court directing that the suooessfnl 
plaintiffs should be put into joint possession 
with the defendants in respect of these 
lands, and this order has been carried out. 
Now after the order has been exeouted in 
favour of these plaintiffs, they have brought 
these suits for profits. The lower Court 
has applied the provisions of seotion 10, 
Civil Procedure Code, and has directed the 
trial of the suits to be stayed. The case 
as put in the lower Court’s order is that 
as the question of title has been raised in 
the Court below and as the question is 
also directly and substantially in issue in 
the appeal which is now before His 
Majesty in Counoil, seotion 10, Civil 
Procedure Code, requires that the bearing 
of these suits in the Revenae Courts should 
be stayed. 

To me it seems that the order of the 
Assistant Collector is a perfectly proper 
one. It has been argued that one of the 
conditions which must be fulfilled before 
the hearipg of the suit can he stayed under 
seotion 10 is that the prior litigation 
should be pending in a Court having juris¬ 
diction to grant the relief claimed. These 
words of qualification do not, however, apply 
to the last six words of seotion 10 of the 
Code of Civil Procedure, and it seems to 
me that the correct view is that where 
it is shown that any appeal is pending 
before His Majesty in Council, the order 
for stay can be made under seotion 10 
without ary reference to the nature of the 
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relief claimed in either suit. It is only 
neoessary that there should be in both 
suits or in the suit and the appeal some 
matter whioh is directly and substantially 
in issue in both oases. It oannot be con¬ 
tended now that the question cf the plaint¬ 
iffs title is not direotly and substantially 
in issue before their Lordships of the Privy 
Oounoil. I am satisfied, therefore, that it 
is not possible to argue that the order of 
the Court below is without jurisdiction or 
that the Court has acted wroogfully or with 
any illegality or material irregularity. The 
applications are dismissed with costs accord¬ 
ingly. 

Applications dismissed. 


LAHORE HIGH COURT. 

Civil Revision No. 373 op 1919. 

November 13, 1919. 

Present : — Sir Henry Rattigan, Kt., 

Chief Justioe. 

KHUDA B AKHS H — Plaintiff— 

PrriTiOsRa 

xe r sv8 

ALLA DITTA— DcFandant — NUR 

MUHAMMAD —Plaintiff—Respondents. 

Civil Procedure Code (Act V of 1908J, $. 152_ 

Amendment oj decree —dmill Cause Court decree _ 

Revision — Court, pn. oer to amend decree. 

The decree of a Small Cause Court is final and 
though in certain circumstances it may be sot aside 
or modified by a High Court acting in virtue of its 
revisional powers, it must remain the decree of the 
Court which originally passed it, when the High 
Court declines to interfere with it on tho revision 
side. 

Therefore, in such a case an application for 
amendment of the decree must be made to the 
Small Cause Court, and not to the High Court. 

Civil revision from the deoree of the Rsgis* 
trar, Small Cause Court, Lahore, dated the 
7th April 1919. 

Mr. Qhulam Muhammad, for the Petitioner. 

Mr. Ntaz Muhammad, for the Rsspoodents. 
JUDGMENT.—On the 3lab October 1918 
the Judge, Small Cause Court, Lahore, passed 
certain dearees in favour of plaintiffs, Khuda 
Bakhsh and Nur Muhammad, and in his 
judgment direatsd that “ the deoree will be 


[1920 

capable of execution either on the joint appli¬ 
cation of the plaintiffs, or, if Nur Muhammad 
fails to join, on Kbuda Bakhsh’s application 
alone, for the benefit of the mosque to whiah 
those shops belong.” This direction was 
omitted from the decrees whioh were drawn 
up in joint favour of both plaintiffs. 

Khuda Bakhsh applied to the Small Cause 
Court to amend Ihe decrees by inserting 
therein the said direction, but the Court, 
while apparently of opinion that the deorees 
should bs amended as prayed, held that 
it had no power to grant the application 
inasmuch as defendants had applied to this 
Court to revise the deorees o? the Small 
Cause Court and that consequently the 
decrees had merged in the orders passed 
by this Court (whioh had, however, rejeoted 
the petitions for revision in limine) and 
had become the decrees of this Court, This 
prinoiple, no doubt, applies lo orders passed 
on appeal?, aDd there is ample authority 
for the proposition that the deoree of a 
Court, when it ootnes before an Appellate 
Court on appeal, beoomes the deoree of 
the latter Court, even in those oases where 
tl e Appellate Court’s deoree merely affirms 
the deoree of the lower Court. But no 
appeal lies from the deoree of a Small Cause 
Court. Snob deoree is final and though in 
certain oironmstanoes it may be set aside 
or modified by a High Court acting in 
virtue of its revisional powerp, it must 
remain the decree of the Coart wbioh 
originally pasted it, when the High Court 
declines to interfere with it on the revision 
side. 

I aooordingly aooept this petition and 
direct the hmall Cause Court to deal with 
the petitioner's applioation for amendment 
of the decrees in accordance with law and 
the foregoing observations. Respondents 
will pay costs throughout the3e proceedings 
(t.e., for amendment of the deorees) up to 
date. 

Revision accepted. 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 33 7 

cp 1918. 

Augast 15, 1919. 

Present: —Justice Sir Asutosb Chaudhuri, Kt., 
and Mr. Justice Coming. 

MAHANANDA PAL and gtrers— 

Appellants 

versus 

The SECRETARY op STATE for 
INDIA in COUNCIL— Opposite Party — 

Respondent. 

Land Acquisition Act \I of 18941, s. 18— Applica¬ 
tion lor reference —Detailed grounds for inadequacy 0 / 
price, whether should be stated in application. 

Where a claimant applies under section 18 of the 
Land Acquisition Act for a reference to the Court 
as to the adequacy of the amount awarded by the 
Collector, it is not necessary, nor does the Act 
require, that he should state in detail the grounds 
upon which he claims a larger sum. 

Appeal against the deoree of the Addi* 
tional District Judge of Howrah, dated the 
22nd of August 19;8. 

Dr Jadu bath Eanjilal, for the Appellant, 

Babu Ram Ch. Mitter , for the Respondent. 

JUDGMENT.—We think that this matter 
ought not to have been decided in the way 
in whioh it has been dene by the learned 
Distriot Judge. 

We are not inclined to attach muoh weight 
to the case of Lind Acquisx ion Act, In the 
matter of (1) with leferenoe to this 
question. It has always to be remembered 
that in oases of this kind petitions are put 
in by persons without any legal aid. It 
is evident from the petition before the 
Court that the claimants were complaining 
that the award was extremely inadequate 
and that they were claiming Rs. 5,000 per 
higha. There is nothing in the Lind Acquisi¬ 
tion Act which requires a claimant to state 
the grounds in detail upon whioh he olaims 
a larger sum Unfortunately the claimant 
has mixed up another matter with this 
claim, namely, about soma land whioh he 
wanted to be acquired. This cannot dearly 
be a matter of reference. It also refers 
to another plot of land, and that matter 
was not asked to be referred to the Court 
but was for determination by the Col¬ 
lector. 

We think that the reference ought to 
be heard and decided on its merits, namely, 
as to whether the award is inadejuato and 

(l) 30 B. 275) 7 Bom. L. R. 037. 


whether the claimant is entitled to the 
amount per higha he olaimB, 

Costa of this appeal will be costs in 
the reference. We asse9 the hearing fee at 
three gold mohurs. 

Order accordingly. 


PUNJAB CHIEF COURT. 

Four Civic Appeal No. 2401 of 1917. 

May 3, 1918. 

Present: —Mr. Justioe Shah Din. 
DEPUTY COMMISSIONER, AMRITSAR 

—Appellant 
versus 

MAHINDAR SINGH and others 
— Respondents, 

Punjab Court 0 / Wards Act III of I903\ s. 31 (3)—• 
Execution of decree—Property of Ward of Court 
attached — Court, power of, to order sale. 

Where the property of a person whioh is under 
the superintendence of the Court of Wards has been 
validly attached, the executing Court has power, 
under section 31 (3> of the Punjab Court of Wards 
Act, to order the sale of that property without the 
consent or concurrence of the Court of Wards, [p. 632, 
col. 1 j 

Miscellaneous first appeal from the 
order of the Senior Subordinate Judge, 
Amritsar, dated the 6th July 1917. 

Mr. Shim Dus, for the Appellant. 

Mr. Duni Oha . d , for the Respondents. 

JUDGMENT.—This appeal is a seqael to 
the Miscellaneous First Appeal No. 3158 of 
1916, Buliomt Singh v. Mahindar Singh (1), 
whioh was disposed of by my judgment 
dated 23rd April 1917 [Balw mt Singh v, 
Mahindar Singh (1)]. What was decided in 
that judgment was that since the respondents 
bad filed with their application for execution, 
dated the 25th April 1916, a certificate 
from the Deputy Commissioner to the effect 
that they had notified their claim to him as 
required by section 2 5 of the Court of 
Wards Ao l , II of 190 5, the executing Court 
had every power, under sub-section (3) of 


(1) 49 lad. Cas. 470) 23 P. W. R. 1919. 
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BeotioD 31 of the said Act, to order the attach- 
merit of the property of the then appellant, 
Sardar Balwant Singh. 

The question whether the Court executing 
the dearee oonld, after the property of the 
judgment-debtor had been duly attached, 
prooeed to sell it in execution without the 
aonourrenee of the Court of Wards did 
not arise in that ease and was left 
undecided. Since my judgment was 
passed, the executing Court has made 
an order for the auction sale of the property 
which had been attached; and this order 
has been made without the concurrence of 
the Court of Wards. The question for 
decision in this appeal is whether that order 
is bad in law; and after hearing the ap¬ 
pellant’s Pleader I have no hesitation in 
answering the question in the negative. 
Under section 31, sub-seetion (3) of the 
Court of Wards Aot, when the deoree-holdera 
61ed with their application for execution a 
certificate to the effect specified in sub¬ 
notion (2) of the said section, the executing 
Court had power to issue any attachment 
or other process in execution of the decree; 
and it is nowhere laid down in the Act 
that the property under the control of the 
Court of Wards, which has been duly attaohed, 
oannot be sold in execution without the con¬ 
sent or concurrence of the Court of Wards 
being first obtained. 

I am, therefore, of opinion that the order 
of the lower Court is correct and I dismiss 
the appeal with oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 215 of 1916, 

July 8, 1919. 

Present :— Sir George Knox, Kt., Acting 
Chief Justice, and Mr. Justice Piggott. 
RUP SINGH— Plaintiff—Appellant 

Venus 

BHABHUTI SINGH and OTf era— 
Defend* ntb—Respondents. 

Hindu Law-Joint family- Separation—Arbitration 
-Award Precluding separate claim for partition, 

binding effect of—Butt for separate possession, t okethel 
maintainable • 
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Where after the disintegration of a joint Hindn 
family the members thereof refer matters in dispute 
to arbitration and an award is made whereby each of 
the parties is precluded, during his lifetime, from 
claiming separate possession by means of a partition 
by metes and bounds over any of the property of 
which he and the other members are joint owners, 
■uch award is binding on the members of the family 
and a suit by one member for separate possession 
of his share is not maintainable, [p. 635, col. 2.] 

First appeal from a decree of the Subordi- 
nate Judge, Mainpuri, dated the 15th of 
Judo 1916. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Babu Priya Nath Banerji , for the Appellant. 

The Hon’ble Pandit Moti Lai Nehru and 
Pandit Baldeo Runt Dave, for the Respondents* 

JUDGMENT,—In this case the plaintiff 
Rup Singh is suing his sole surviving bro¬ 
ther, Bhabhnti Singh, and the three minor 
sons of a deceased brother Ratan Singh, for 
separate possession by partition in respect 
of a one-third share of certain properties, 
moveable and immoveable, specified at the 
foot of the plaint. He also asks for the 
cancellation of a certain award, dated the 
28th of February 1912, made by two arbi¬ 
trators, Bijai Singh and Mihin Lai, under 
circumstances to be noted presently. The 
plaint recites that the joint family consisting 
of the plaintiff, his brothers and his nephews 
’ was divided and made separate in food” 
about the year 1909 or 1910 A. D. From 
this time the plaintiff and another nephew, 
a major, by name Hukam Singb, son of a 
deceased brother named Sarnp Singh, each 
continued to utilize the family property to 
the extent of their respective one fourth 
share. Hukam Singh has now secured 
separate possession of his share after a 
complete partition by metes and bounds 
and the plaintiff, being now the owner of an 
undivided one-third share in the property 
formerly belonging to the joint family, left 
in the hands of himself and the defendants, 
seeks a partition of hie own share in the 
same manner. 

He is conscious, however, that there is 
one obstacle in his way. He admits that on 
the 3rd of February 19 2 he had 
signed, along with his brothers, Bbabhuti 
Singh and Ratan Singb, a reference 
to arbitration, by which the arbitrators 
already named were empowered to settle 
all disputes between them and to make 
arrangements for the management of 
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tbe property. The arbitrators delivered an 
award on the 23th February 1912, and got 
it registered on the day following; bat the 
plaintiff says that tbe terms of the said 
award had only some to his knowledge 
within the * last few months.” He admits 
that by the terms of this award he purports 
to be compelled to “remain nnder tbe control 
of and look to the defendants for support,” 
which is an indireot way of admitting that 
the award purports to leave the management 
of the family property with Bhabhuti Singh 
and Ratan Singh and to bind the plaintiff 
not to seek separate possession of his share 
by partition. He attaoks the award upon 
three distinst grounds :— 

(») Because the plaintiff's signature on 
the agreement of referenoB bad been obtained 
by undue influence, at a time when the plaint¬ 
iff was being proseouted on a criminal 
oharge brought against him by, or at the 
instigation of, Bhabhuti Singh and Ratan 
Singh. 

(it) Because the arbitrators had been 
guilty of misconduct and had returned an 
unjust award by collusion with the aforesaid 
brothers of the plaintiff. 

(Hi) Because the terms of the award are 
in themselvss illegal, beyond the powers of 
the arbitrators and not binding on the plaint- 

iff. 

The plaintiff, therefore, seeks, as his 6rst 
relief, a declaration that the said award is 
“null and void,” this relief being apparently 
sought as a preliminary to the claim to 
separate possession by partition which 
follows. 

The defendants, while admitting that 
Hukam Singh had separated from the rest of 
the family, pleaded that the status of member¬ 
ship of a joint undivided Hindu family 
still subsisted as between themselves and the 
plaintiff. They contended that the latter 
bad joined in the reference to arbitration 
“ of his own accord and wiP, without any 
unlawful compulsion,” that tbe proceedings 
in arbitration and the delivery of the award 
bad taken plaoa with the full knowledge of 
the plaintiff, and that there had been no 
misconduct on the part of the arbitrators. 
They pleaded, further, that any olaim to have 
the award set aside was now barred by 
limitation and that the award was binding 
on the plaintiff “ by the principle of ret 
judicata” As to the terms of the award, they 


pleaded that these were altogether lawful 
and within the competence of the arbitrators 
under the terms of the agreement of refer¬ 
ence ; but they contended further that even 
if for any reason any particular provisions 
of the award should be found to be illegal or 
ultra tires, this would not invalidate tbe 
award as a whole, and the plaintiff remained 
bound by the provision that he should not 
seek for separate possession by partition. 

The trial Court fixed a large number of 
issues, but decided only those of them which 
required to ba determined in order to justify 
the dismissal of the plaintiff’s suit. As 
regards the terms of the award it is assumed 
that the plaintiff would be bound by the 
provision forbidding him to seek for separate 
possession by partition, unless he could get 
rid of the award on the ground that his 
signature on the agreement of reference to 
arbitration had been obtained by undue 
influence. It is found that the plaintiff bad 
become aware of the existence of the award 
and of its terms, if not from the date of the 
execution of that document, then at any rate 
before the 7th of March 1912, a date more 
than three years anterior to the institu¬ 
tion of the suit. From this the learned 
Subordinate Judge goes on to hold that 
the olaim to have the award declared 
invalid, either on the ground of undue 
influence or on that of misconduct on 
the part of the arbitrators, is time barred 
under Artiole 91 of the First Schedule to the 
Indian Limitation Aot. Incidentally he has 
also found that the award had been acted 
upon and that the plaintiff had received 
money under it. The trial Court has never- 
thelees proceeded to determine the question 
whether the plaintiff’s consent to the agree¬ 
ment of reference to arbitration had been 
obtained by undue influence; it finds in the 
negative. 

The memorandum of appeal to this Court 
challenges the decision of the Court below 
on each point. It seems most convenient 
to reserve the questions of law raised, or 
sought to be raised, and to deal first of all 
with the plaintiff’s attaok on the validity 
of the award on the ground of undue 
influence brought to bear upon him, or of 
misoonduot on the part of the arbitrators. 
Tbe allegations of misconduct against the 
arbitrators are vague and flimsy; the trial 
Court has recorded no dear finding on the 
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issue speoifioally raised on this point. In 
the memorandum of appeal before ns the 
plea appears in the form that the award 
should b3 held to be vitiated by ‘partiality 
on the part of the arbitrators.” Th;s really 
amounts to saying that the arbitrators 
have decided the questions referred to them 
in a manner unfavourable to the plaintiff 
and favourable to his brothers, the sort of 
plea whioh might be taken by any person 
who had submitted a dispute ti arbitration 
and was dissatisfied with the result. If 
it is intended to suggest that, apart from 
the terms of the award, it is proved that 
the arbitrators displayed undue bias or 
partiality, it ssems almcst sufficient to remai k 
that there is really nothing in the evidence 
which can be used to sppport suoh a plea. 

[The judgment then disousses the oiroum- 
stanoes relied on to support the plea of undue 
iofluenoe aDd proceeds:—] 

We agree, therefore, with the trial Court 
in holding that the agreement of reference 
to arbitration is not void, or unenforceable, 
or liable to be set aside on the ground 
that the plaintiff’s signature to the same 
was obtained by undue influence. Nor has 
any adequate case been made oat against 
the award on the ground of misconduct on the 
part of the arbitrators. 

The question whether any attaok upon 
the award on either of the above grounds 
would not have been barred by limita¬ 
tion on the date on which this suit was 
instituted is a mixed question of faot and 
of law, . The learned Subordinate Judge is 
probably right both as to the facts and as 
to the law; but it is not neoessary for us to 
record a finding, the attaok on the awaid 
having failed on the merits. 

There remains the question whether the 
award is or is not on the face of it a 
nullity, either as going beyond the terms 
of the reference, or as embodying conditions 
whioh it was not legally in the power 
of the arbitrators to impose. In argument 
on behalf of the defendants respondents it 
was strenuously soaght to support the 
dooument as a whole. We were taken biok 
to the defendants’ original plea that the 
parties were, on the date of the agreement 
of reference members of a joint uniivided 
Hindu family. The contention is that 
Rap Singh wa9 then claiming a partition 
in the sense that he was threatening te 


enforce bis right to separate; he was, however; 
willing to refer to arbitration the question 
wl ether there should be a partition, or whe* 
tber (in the alternative) the arbitrators should 
make eome arrangement for the management 
of the joint family property which should at 
the same time provide for the discharge of 
existing debts for whioh all the members 
of the family were liable, proteot the pro^ 
perty from waste or mismanagement, and 
secure to Rup SiDgh the enjoyment of a 
reasonable income oat of the joint family 
fnnds. We were atbed by the respondents 
to treat the award as a fair and equitable 
attempt on the part of the arbitrators to 
carry into effeot tbe latter of tie two alter* 
natives. 

Tiie difficulties in the way of the full aoo9p> 
tanoe of this contention are considerable. 

[After giving reasons for this their Lord* 
ships proceeded as follows:—] , 

There is force in tbe argument addressed 
to us on bebalf of the appellant, to the 
effect (bat the kernel of the dispute between 
Rap Singh and his brothers is to be found 
in the faot that Rup Singh has no mala 
issue, but has daughters and daughter’s 
sons: his separation from his brothers 

involves a ohange in the devolution of 
his share in fcfce joint family property 
after his death. The award itself frankly 
recogn'zas the importance of this consider¬ 
ation, though it is fair to add that tbe 
arbitrators evidently accepted tbe contention 
of the other two brothers that Rap Singh 
is a poor man of business and not likely 
to prove an efficient manager of any property 
over whioh he obtains complete control. 
The objeot of the award is to prevent him 
from obtaining suob control; but at tbe 
same time the arbitrators seem to have 
attempted to re orea<e, by means of 
their award, all the incidents of a status 
of jointness as between Rup Singh and his 
brothers. Tbe appellant seems to be on 
strong ground when be oontenis that this 
ia more than the arbitrators had power to 
do. Presumably Rup Singh and hie brothers 
oould have come to a binding agreement 
to remain joint at the time when the in¬ 
tegrity of the joint family wa3 broken up 
by Hukam Singh’s separation, or could have 
agreed to re unite after the event; but such 
an agreement would require to be evidenced 
by a dooimeQi abnlaiely clear and uaaia? 
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bigucua in its terms. Od the whole, it does 
not seem to us possible to treat this agree¬ 
ment of reference and the award wbioh 
followed thereupon as having this effect. 
The question which we have to determine, 
however, is a muoh narrower one. For the 
purpores of this suit the point for determi¬ 
nation is simply whether Rop Singh perron- 
ally is bound by the provisions of the 
award not to /claim, during his lifetime, 
separate possession, by means of a partition 
by metes and boucdp, over aDy of the 
property of whioh be himself and the defend¬ 
ants to this suit are joint owners, in the 
sense that they possess the same as 'tenants- 
in-common” within the meaning of that 
phrase in English Law. In order to determine 
this question it does not seem necessary 
to oite the somewhat voluminous case law 
referred to before us during the argument. 
Mr. Justice Trevelyan in his book on Hindu 
Law has correctly summed up the general 
effect of the decided oases, when be says 
that except in the Bombay High Court 
the authorities generally a>e agieed that 
members of a joint undivided Hindu family 
can bind themselves for their own lifetime 
not to claim their right to partition. But 
the point to be noticed here is that all 
the arguments in support of this proposition 
apply a fortiori to the case of members 
of such a family after the integrity of the 
joint family has been broken up by the 
ascertainment of abarep, after (in fact) the 
parties have become ‘ teDants-in common ’ 
of the property ooDoerned. Indeed it may 
be doubted whether the Bombay decisions 
relied upon by the appellant have any 
application to such a state of facts. The 
point to be emphasized is that the appellant 
cannot have it both ways: he is either a 
member of a joint undivided Hindu family 
with the respondents, or he is not. It is 
the case for the respondents, and not the 
case for the appellant, that Rup Singh, 
Bbabhuti Singh and Ritan Singh were still 
members of a joint family when the agree¬ 
ment of reference to arbitration was entered 
into. If we had accepted the case of the 
defendants on this point, other considerations 
would have arisen. We are now dealing 
with the oase set up by Rup Singh himself 
that the jointneas of the family had been 
definitely broken up when Hukatn Singh 
6«parat«d. To take the simplest possible 


case, suppose two brothers, who have oeased 
to be joint, to remain owners in equal 
shares of a certain dwelling house. Can it 
seriously be contended that one brother 
would not be bound, for his own lifetime 
at aDy rate, by an agreement that he would, 
in return for good consideration, leave the 
other brother in sole possession and enjoy¬ 
ment of the house aod refrain from claiming 
a partition by mete* and bounds and the 
separate possession of his own share? But 
what is true of a single item of property 
must be true of all property owned by the 
brothers in equal shares, and whatever 
could be effected by a lawful agreement 
for consideration can equally be effected 
by a reference to arbitration followed by 
an award. The main difference is that 
in the case of an award the question of 
consideration does not arise : the settlement 
of a pending dispute and the avoidance 
of litigation are themselves good considera¬ 
tion for an agreement of reference to 
arbitration. 

In our opinion, therefore, the Court below 
has rightly held that Rup Singh personally 
for bis own lifetime is bound by the 
directions in the award forbidding him to 
claim a partition by metes aod bounds or 
separate possession over his own share. 

We aooordingly dismiss this appeal with 
ooe ts. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Miscellaneous Second Civil Appaal 
No. 240i 0*1917. 

May 3, 1918. 

Present: —Mr. Justice Shah Din. 
DEPUTY COMMISSIONER, AMRITSAR 

—Appellant 
versus 

BALLA MAL — Decree-Holder— 

Respondent. 

Punjab Courtof Wards Act Punj. Act II of 1901), s. 28 
—Execution of decree—Certificate under section filed — 
Subsequent application for execution—Fresh certificate , 
whether necessary. 

Whore a decree-holder filos a cartiacato from the 
Deputy Commissioner under section 28 o£ the Punjab 
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Conrt of Wards Act with an application for execu- 
tion of his decree or in the oourse of proceedings 
relating thereto, the Court has every power to take 
action upon a subsequent application for execution 
without a fresh certificate being filed by the decree- 
holder. 

Miscellaneous fieoond appeal from the order 
of the Dietriofc Judge, Amritsar, dated the 
2nd May 1917. 

Mr. Sham Las, for the Appellant. 

Mosers. Teh Ohand and Dum Chand , for 
the Respondent. 

JUDGMENT.—This is a second appeal 
from the order of the Distriot Judge, Amritsar, 
dated the 7th May 1917, by whioh he dis¬ 
missed an appeal from the order of the Senior 
Subordinate Judge, Amritsar, dated the 
16th August 1916, which was passed in the 
oourae of exeoution proeeedings relating to 
a decree obtained by the respondent, Balia 
Mai, against appellant No. 2, Sardar Balwant 
Singh. As pointed out by the District 
Judge, the facts of the oase are very similar 
to those of the ease dealt with in my 
judgment in Civil Appeal No. 3158 of 1916, 
[Baltoant Singh v. Mahindar Singh (1)] the 
only difference being that whereas in the last 
mentioned oase a certifioate from the Deputy 
Commissioner to the effeot specified in sub- 
seotion(2)of pestion 31 of the Court'of Wards 
Act had been filed by the deoree-holder 
with the applioation for execution, in the 
present oase suoh oertifioate had been pre¬ 
viously filed in oonneotion with another 
applioation for exeoution whiobjwas dismissed, 
on account of certain formal defeots on the 
20 :h of April 1916. 

The contention of the appellant’s Pleader 
before me is that under sub-seotion (3) of 
seotion 31 of the Aot each fresh applioation 
for exeoution mast be aeoompanied by a 
fresh oertifioate from the Deputy Commis¬ 
sioner as required by sub section (2), and 
that the faot that the requisite oertifioate 
had been filed on a previous oooasion with 
another applioation for exeoution, does not 
cure this defeot. This argument is in no 
way supported by the language of the sub- 
seotion relied upon, aooording to whioh the 
filing of a oertifioate to the effeot apeoified 
in sub-seotion (2) is a oondition preoedent 
to the executing Court issuing any attach¬ 
ment or other process in exeoution of the 
decree. That oondition is satisfied onoe the 

(1) 49 Ind. Cas. 476j 23 P. W. 1919. 


requisite oertifioate is filed by the deoree- 
holder with an applioation for exeoution or 
in the course of proceedings relating thereto; 
and in my opinion the executing Court has 
every power to take aotion upon a subsequent 
applioation for exeoution without a fresh oer¬ 
tifioate from the Deputy Commissioner being 
filed by the decree-holder. The appeal fails 
end is dismissed with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Appeal from Original Degree No. 79 

of 1917. 

January 2, 1919. 

Present :—Jastioe Sir Charles Gbitty, Kt., and 

Mr. Justice Panton. 

KHARDAH COMPANY, LD.— 
Dcpendant—Appellant 
tersus 

DURGA CHARAN CHANDRA— 

Plaintiff—Respondent. 

Civil Procedure Code (Act V oj 190«J, 0. II, r. 2— 
Cause of action—Plaintiff entitled to two reliefs— 
Omission to true for one reliej, effect of. . ' 

Plaintiff instituted a suit against the defendant 
company claiming damages for the demolition of ft 
house standing on land whioh, he alleged, belonged 
to himself and the company jointly: he also alleged 
that he had been dispossessed from his share in the 
property by the company who had appropriated 
the materials. He obtained a deoree. During the 
pendency of the suit on appeal, he brought the pre^ 
sent suit for a declaration of his title to his share 
in the land and for partition of that share by metes 
and bounds: 

Held, that as the cause of action in both the suits 
was the same, the present suit was barred by Order 
II, rule 2, Civil Procedure Code. [p. 088, col. 1.1 

Appeal against the deoree of the Subordi¬ 
nate Judge, Alipore, dated the 5th February 
1917. , -..a 

Sir B. 0. Hitter (with himBabu Amhicapada 
Ohowdhury), for the Appellants. ~ 

. Babu 8arat Ohand*a Roy Ohaudhuri (with 
him Babu Dioarkanath Ohukravarti and Babu 
Kali Kinhar Ohakrawarti) , for the Respond-" 
ent. 

JUDGMENT.—The property in dispute in 
this appeal is eight bighas of land at Khardah. 
The plaintiff Durga Oharan Chandra, sues for 
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a declaration of his title to a 19/SOths share of 
the land and for partition of that share by 
metes and boands. The Subordinate Judge 
has given him a decree, and the Khardah 
Company, Limited, the defendants, have 
appealed. 

The facts of the oase whioh are not in 
dispute are as followe: The property originally 
belonged to one Asutoah Roy Chowdhuri, 
who left it by Will to his mother Sivakali 
absolutely, appointing her sole executrix. 
Sivakali obtained Probate of the Will in due 
oourse. On 10th September 1906, Sivakali 
made a gift of 19/40ths of the property in 
equal moieties to Ram Chandra Banerjee and 
Kbetra Mohan Banerjee. Oa 10th Deoem- 
ber 1907, Ram Chandra purported to sell his 
19/SOths to one Bepin Behari Haidar for 
Rs. 1,000 (Exhibit 3). The plaintiff’s ease 
is that Bepin Behari Haidar was his benami • 
dar and that this was really a sale to him. 
On 25th Deoember 1907, Ram Chandra, 
who had been ill and bedridden for some 
monthr, died. On 13th Maroh 1908, Siva¬ 
kali sold the 2l/40ths remaining in her to the 
defendant oompany for Rs. 6,300. On 10th 
April 1908, Bepin Behari Haidar executed 
a release of the 19/eOchs oonveyed to him 
by Exhibit 3 in favour of the plaintiff. 
On 24th April 1908, Khetra Mohan Banerjee 
oonveyed his 19/80ths to the defendant 
oompany for Rs. 3,000. On 22nd September 
1908, the four sons of Ram Chandra Baner¬ 
jee purported to sell to the defendant aom- 
pany for Re. 2,000 the 19/SOths share 
whioh had belonged to their father, and whioh 
was the subject of the oonveyanoe Exhibit 3. 
In Oatober 1908, the defendant oompany, 
having entered into possession of the land, 
demolished the house standing thereon. On 
4th November 1908, the plaintiff, Durga 
Charan Chandra, filed a suit (No. 1287 of 1908) 
in the 1st Court of the Muneif at Sealdah 
valuing the house at Rs. 8,000 and olaiming 
Rs. 1,900 (». 19/80ths of the value) from 

the defendant oompany as damages for de¬ 
molition of the house and appropriation of 
the materials. On 21st November 1910, the 
Munsif gave the plaintiff a deoree for 
Hg. 712-8 0 with proportionate costs. On appeal 
to the Diatriot Judge, that decision was revere- 
ed and the plaintiff’s suit dismissed on the 
ground that the sale by Ram Chandra of 
the 19/89tha was a benami transaction with¬ 
out toneideration, and that the plaintiff had. 
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therefore, no interest in the property, A 
second appeal to this Court was beard by a 
single Judge (Ooxe, J.), who upheld the de¬ 
cision of the lower Appellate Court. The 
plaintiff filed an appeal under the Letters 
Patent, whioh was beard by Sir Lawrence 
Jenkins, C. J., and N, R. Ohatterjea, J. They 
set aside the deoree of Coxe, J., and sent 
back the appeal for re-hearing by the Dis¬ 
trict Judge. The then District Judge after 
admitting some further evidence upheld the 
decision of the Munsif, and against that 
a second appeal (No. 512 of 1916) has been 
filed, with whioh we will presently deal. # 
On 8th Deoember 1914, while the Letters 
Patent appeal was pending, the present suit 
was filed. Two points arise for determination 
in this appeal: (t) whether the present suit 
is barred by the provisions of Order II, rule 
2 of the Civil Procedure Code, and (t») 
whether the purchase of 10th December 1907 
in the name of Bepin Behari Haidar was a 
bona fide transfer in favour of the plaintiff or 
a mere benami and sham transaction. On 
the point of law the question is whether the 
plaintiff has not split up his cause of action, 
and having omitted without the leave of the 
Court to sue in the first suit for one of his 
remedies, is not now debarred from doing 
so. The suit for damages having been filed 
before 1st January 1909, the provisions of 
the Civil Procedure Code of 1882 apply. 
In section 44 the words now to be found in 
Order II, rule 4 (e), do not occur. But if the 
oause of action is the same, this is of no 
importance: see Qiyana Sambandka Pandara 
Scnnadhiv. Kandasami Tambiran(l) and Qane h 
Dutt Thakoor v. Jewach Thakoorain(2) , The ex¬ 
pression ’cause of aotion” has been defined 
by different Judges in slightly varying terms, 
In Jibunti Nath Khan v. Shib Nath Ohucker• 
butty (3) White, J., said: “in deciding the 
question whether this suit is barred by the 
former suit, we must see if the oause of 
aotion is the same in both suits. A oause of 
aotion consists of the oiroumstanoes and 

(1) 10 M. 376 at p. 603* 3 Ind. Dec. (n. s.) 1016. 

(2) 31 O. 262; 31 L A. 10j 8 C. W. N. 140, 14 M. L. 
J. 8, 0 Bom. L. R. 1 (P. C.). 

(3) 8 O. 619 at p. 822, 10 C. L. R. 637, 4 Ind. 
Dec. (n. 8.) 629. 


•The appeal was dismissed on the ground that it 
was conoluded by Endings of fact by the Appellate 
Court.— Ed, 
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faotp, whioh are alleged by the plaintiff to 
exiV, and whioh, if proved, will entitle him 
to the relief cr to some part of the relief 
prayed for, and is to be sought for within 
the four corners of the plaint.” Adopting 
this definition we have only to oompare 
paragraphs 7, 9 and 11 of the present plaint 
with paragraphs 5, 6, 8 and 9 of the plaint 
in the former suit, to see that the oause of 
action in both suits is ODe and the earn?, 
and that it arcse and was complete in October 
1908. The present claim, therefore, coaid 
and onght to have been preferred along 
wi h the olaim for damages in the former 
suit. The learned Subordinate Judge in 
deciding this issue has contented himself 
with saying that the oause of action in the 
two suits is not the same. He appears to 
have confused*the cause of action with the 
relief claimed, an error egainst whioh Lord 
Watson ottered a warning iQ Ohand Kour v. 
Pariah Sir.gh (4). The oause of action (he 
said) does not depend upon the character of 
the relief prayed for by the plaintiff. It 
refers entirely to the grounds set foifcb in 
the plaint as the oauee of action, or, in 
other words, to the media, upon which the 
plaintiff aeks the Court to arrive at a con¬ 
clusion in his favour.” We hold that the 
oause of aotion iu the present tut baing 
the semo as tla 1 - in the f >rmer 6uif, pliiotiff 
h by O.'dtr II, rule 2, precluded from 
suing for the relief whioh he now olaim?. 

In this view of the law, it is really un¬ 
necessary to go into the faots of the oase, 
but as we are not prepared to agree with 
the learned Subordinate Judge in his view 
of the facts, it may be well to state shortly 
the reasons whioh Lave led us to this con¬ 
clusion, 

(.Their Lordships eventually held that the 
alleged sale to the plaintiff on the lOsh 
Deoember 1907 was a sham transaction, and 
accordingly allowed the appeal and dismissed 
the suit with oosts in both Courts — Ed ] 

Appial decreed , 

(4) 16 C. 96 at p. 10?; 16 I. A 156; 6 Sar. P. C J. 
241; 12 Ind. Jur 331; 8 Ind Dec. (n. s ; 6*. 


PUNJAB CHIEF COURT. 

Civil Revision No. 852 op 1918, 
February 3, 1919. 

Present :—Mr. Justice Wilberforce. 
AMIR KHAN—JurGMssT-Dpcroa— • 

Petitioner 

versus 

LAHORi MAL—Dgc«e s-Holdkr — 

Respondent. 

Punjab Alienation of Land Act (XIII of 1900', ss. 
2 (R), 1G— Tree# standing on agricultural land, whether 
land — Execution of decree — Trees, whether can be 
attached. 

Trees belonging to a member of an agricultural 
tribe and situated on agricultural land are included 
in the definition of “land” in the Punjab Alienation 
of Land Act and are, therefore, not liable to sale in 
execution of a decree against an agriculturist, 
[p. 639, col 1.] 

Revision from the order of tbe Senior 
Subordinate Judge, Hoshiarpar, dated tbe 
26th Au fast 1918. 

Mr. Nioz Muhammad, for the Petitioner. 

Mr. Fuqir Ohand, for the Respondent. 

JUDGMENT.—In this cass tbe desree- 
bolder ha 1 ', iu execution of his deoree, applied 
suioessfu'.l/ to the lower Courts for the 
sale of a share in a grove of mango 
trees belonging to a member of an agricultural 
tribe and situate! on agricultural land. The 
lower Appellate Court has held that such trees' 
oannot come under the definition of land and 
are liable to attachment aud sale. Against 
ibis decision a second appoal has b9en pre¬ 
ferred. 

I have recently decided a similar case in 
Civil Revision No. 775 of 1918 [ Hulia Ram 

v. Sultan Khan (l)J and in that I have held 
that the definition of “land” in the Panjab 
Alienation of Land Act inolcdaa tbe trees 
standing thereon. The arguments of Counsel 
in the present case in no way make me in 
any way doubtful of the correctness of tbe 
decision referred to. The only contention to 
which I need refer specifically n that it is 
urged that in other seotions of the Alienation 
of Land Act the word “ land” obviously does 
not inolade trees. For ins'aaoe, under sec¬ 
tion 3 there are wide restrictions placed on 
the tale if Itnd by a mambor of an 
agricultural tribe to a non agriculturist, 
and it is contended that the word ‘ laid” 
as used in that section cannot possibly 
ioolad9 trees and :hat their sale is always com- 


(1) 51 Ind. Cas. 38; 103 P. R. 1319 {note), 
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patent without the sanotion of the Collector. 
This argument is undoubtedly a plausible one, 
but I do not think it has any real bearing 
on the case. It is true that members of 
agricultural tribes oommonly sell timber with¬ 
out the sanotion of the Collector. It is 
possible also that sales may take place of 
standing trees with the intention that the 
purchaser shall oontinue to reap the fruit 
therefrom. It is by no means clear, how- 
ever, that such sales are permitted by 
the Act. For instanoe, dates are just as 
muoh the produae of the land as wheat 
and under section 15 no alienation of the 
produce of the land is lawful for more than 
one year. I do not consider, therefore, that 
the Legislature intended to give permission to 
members of agricultural tribes to sell trees, 
except as timber apart from the land. It 
could not have beeD intended that a member 
of an agricultural tribe owning a thiokly 
planted grove of mango trees oould sell the 
trees to a non-agriculturist with a view to 
the purchaser enjoying the permanent benefit 
of the fruit. In suoh oases the land itself 
is of no value, as no crops can be grown 
and a sale of the permanent rights of the 
trees would be for all practical purposes a 
sale of the land, and in my opinion Buoh 
a sale would be prohibited not only by section 
15 but also by seotion 3. 

I, therefore, find no reason to differ from 
my previous decision and accepting the 
application for revision, set aside.the order 
for the sale of the tiees. I give applicant 
his costs of these proceedings in all Courts. 

Bevision accepted. 


MADRAS HIGH COURT. 

Ci/iL Appeal No, 370 of 1918. 
January 5, 1920. 

Present :—Sir John Wallis, Kt,, Chief 
Jnstioe, and Mr. Justioe Krishnan. 
NARAYANAN CHETTY (minor) and 
another—Defendants Nos. 3 and 4 
—Appellants 
t ertuf 

K.N. P. R. SUPIAH OHETTY and 
OTHE iti—P laintiff and Defendants Nos. 1 and 

2—Respondents. 

Hindu. La to-Widow-Deposit with banker fop 


widoxo's maintenance—Interest not claimed by widow , 
whether part of husband's estate — Limitation Act (IX oj 
19 )8>, Sch. I, Art. 60, applicability of— Nattukottui 
Chotty firm — Thavanai deposit, nature oj. 

After the death of a Hindu his uncles deposited 
a sum of money with a Nattukottai Chetty firm, 
with instructions to pay to the widow a certain 
sum every year for her maintenance, and she never 
claimed to be entitled to any more. On her death 
the next reversioner of the deceased husband 
brought a suit to recover the amount of the deposit 
together with interest thereon as forming part of 
the estate of the deceased: 

Held, that the suit must succeed, as owing to the 
widow not having claimed the interest on the deposit 
she must be deemed to have acquiesced in the 
interest being treated as part of, and as incorporated 
with, her husband’s estate, [p 6tO, col. 1.] 

The period of limitation prescribed by Article 60 
of the First Schedule to the Limitation Act applies 
to a suit to recover a deposit with interest thereon, 
which interest by agreement of the parties is not 
to be payable until demanded but is to be added 
to the deposit as an increment thereto, [p 640, 
col 2 ] 

A “Thavanai” deposit with a Nattukottai Chetty 
firm means that the understanding between the 
parties is that at the end of each Thavanai period 
tho interest for that period, instead of being payable 
in cash to the creditors, should be added to the 
deposit so that both should lo treated as free h 
deposits, [p. 640, col. 2.] 

Appeal against the deoree of the Court of 
the Temporary Subordinate Judge, Siva- 
ganga, in Original Suit No. 33 of 1917, 

Mr. O. Krishnoiwami Iyer, for the Ap¬ 
pellants. 

Messrs. T. V , Muthukrishna Iyer and N, 
AJuthusioami Ayyar, for the Respondents. 

JUDGMENT. 

Wallis, C. J.—This is an appeal from the 
judgment of the Temporary Subordinate 
Judge of Sivaganga in a suit brought by 
the c(xt reversioner of the deceased Riman 
Obetty, to recover from the defendants, who 
are members of a Nattukottai Chetty trading 
family, a certain sum wbioh they alleged to hate 
been deposited after Raman Chefcfy’a death 
by Riman Cbetty’s UDoles as forming part 
of the estate. The Subordinate Judge has 
decreed the euit in part. 

The first point taken by Mr. Krishnaiwami 
Iyer for the defendants ij that although 
the plaintiff as reversioner may be entitled 
to recover the principal, he is not entitled 
to reaov* r the interest which accrued due 
during the lifotime of the widow, as that 
formed part of her estate and was descendible 
to her heirs in the absenoe of aoy intention 
having been manifested on her part to in- 
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corporate it with the estate of her deceased 
husband. The evidence is that after her 
husband’s death his uncles deposited the 
money with another firm of Nattukottai 
Cbetties, who closed their business, and that 
the deposit with them was transferred to 
the defendants’ firm, and the evidence is that 
they were instructed to pay Rs. 50 a year to 
the widow for her maintenance, which sum 
she admittedly received. Now there is no 
evidence that she ever claimed to be entitled 
to any more; whether it was so or not, the 
evidence shows that the intention of the 
uncles was that the whole sum should go to 
her son if she adopted one, which she never 
did. In these circumstances, the inference 
appears dear that the widow rightly or 
wrongly acquiesced in the interest on this 
sum being treated as part of her husband’s 
estate and as incorporated with ber husband’s 
estate descendible to his heirs. She never 
even claimed to reoeive it. The case, there¬ 
fore, is dearly distinguishable from the oases 
to which we have been referred, Subramanian 
Chetti v, Arunachelam Ohetti (l), Isri Dutt 
Eoer v. Hansbutti Eoerain (2), Saodamim 
Da si v. Administrator- General aj Bengal 
(3), Viraraghava Eeddi v, Eota Beddi (4) 
and Veekrama Deo Garu y. Vxkrama Deo 
Maharajulu Garu (5), which were oases in 
which the income from the husband’s 
estate bad come into the possession of 
the widow and she bad disposed of it 
in one way or other. In Isri Dutt Eoer 
v, Hansbutti Eoerain (2) she manifested 
her intention that it should be incorporated 
with the husband’s estate and it was held 
that she could not go baok on this. In tbe 
other oases it was held that she had mani¬ 
fested ber intention to treat it as ber own 
separate property descendible to ber own 
heirs. In tbe view we take of this case, it 
was unnecessary to consider what would be 
tbe rule applicable if tbe evidence merely 
were that tbe widow had failed to collect 
the interest on money forming part of her 

(1) 28 M. J (P. B.). 

(2) 10 C. 324 (P. 0.>; 10 I. A. 160; 13 0. L. R. 418; 

7 Ind. Jut. 657j 4 Sar. P. C. J. 469; 6 Ind. Dec. (n. s.) 
217. 

(8) 20 0. 433 (P.C.); 20 I. A. 12: 6 Sar. P.O. J. 
272; 17 Ind. Jur. 223; 10 Ind. Deo. (N. s.) 293. 

(4) 33 Ind. Gas. 632; 31 M. L. J. 466; 3 L. W. 422, 
20 M. L. T. 346. 

(6) 43 Ind. Cas. 679; 33 M. L. J. 665; (1918) M. W. 
N. 69. 


husband’s estate. On the one hand, there 
is a dictum of the Privy Council in Isri Dutt 
Eoer v, Hansbutti Eoerain (2) which might be 
relied on. - On the other band, there is the 
elaborate discussion of Sir Subrabamania 
Iyer, J., in Subramanian Chetti v. Arunachelam 
Chetti (1) wbiah treats the statement of the 
Privy Council as a more obiter dictum but 
is also itself obiter. For the purpose of the 
present oase, it is enough to say that the 
widow dearly acquiesced in the interest being 
treated as part of her husband’s estate. 

The next question is one of limitation. 
This Court in recent years on several occa¬ 
sions had to oonsider what was the nature 
of the deposits with Nattukottai Chetties on 
what are called Thavanais, and in a case in 
Muthiah Chettiar v, Ramanatham Ohettiar (6) 
this Court held that such oases were governed 
by Article 60 both as to principal and interest. 
In tbe present oase Mr. Krisbnaswami 
Iyer has taken the point that so far as interest 
is concerned, these transactions are governed 
by Article 63—“for money payable for interest 
upon money due from tbe defendant to the 
plaintiff.” It is said in Muthiah Ohettiar v, 
Ramanatham Ohettiar (6) with reference to Tha- 
vanai transactions that “ the idea is that tbe 
money should remain until demanded and 
tbe interest should be added at the expiration 
of each Tbavanai.” As I understand it, that 
means that the understanding between tbe par¬ 
ties is that, at tbe end of each Tbavanai period, 
the interest for that period instead of being 
payable in cash to the oreditor should be added 
to the deposit so that both should be treated 
as a fresh deposit; and if that be so, then the 
article applicable continues to be only Article 
60 and not Article 63 which is “for money 
payable for interest,” and the starting point 
under that article is when the interest be¬ 
comes due. As I understand it that means 
when tbe interest beoomes aotually payable. 
If tbe agreement between the parties is 
that tbe interest is not to be payable until 
demanded but it is to be added to the de¬ 
posit as an increment to tbe deposit, then 
I think that Article 63 does not apply and 
Artiole 60 does. That is the view which 
has hitherto been taken in this Court and 
this is the first time that any one baa 
suggested that Artiole 63 would be appli- 

(6) 43 Ind. Cas. 972; 7 L. W. 830, (1918) M. W, N. 
242. 
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sable. I think that very serious consequences 
would result if I bat article were held ap¬ 
plicable, beoause very large amounts of money 
have been deposited with Nattukottai Chet- 
ties on these terms aud nobody has ever 
thought that it was neoassary to make con¬ 
stant demands upon them. 

Me. Krishnaswami Iyer also argued that 
it was not within the competence of the 
managers of the joint Hioda Nattukottai 
Ohetty trading families to aooept money 
on deposit on Thavanai term*, that it is not 
competent for them to do one of the most 
ordinary things in the transaction of their 
business. The position isquite untenable. 

For tbeRe reasons I think tbit the appeal 
fails and must be dismissed with costs. 

Krishnan, J.—I agree. 

M. c. P. 

Appeil dismisael. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 81>of 1917. 

August 21, 1918. 

Present:-’ Sir Lancelot Sanderson, Kt., Chief 
Jnstioe, and Justioe Sir John 
Woodroffe, Kt. 

SUKHLALL CHANDANMULL— 

Defendants f.rm—Appellants 

versus 

The EASTERN BANK, Ltd.— 

Plaintiff—Respondent, 

Negotiable Instruments Act (XXVI of IHS1J, $. 135 
— Bills of Exchange Act, 1882 (45 and 46 Viet. C §0, 
08 . 43, 60 (21, cl. (iv)— Foreign bills—Dishonour, what 
amounts to—Notice of dishonour, whether necessary — 
Indorser, right of, to recover on bills. 

Defendants shipped certain bales of jute, before 
the outbreak of the war between Great Britain and 
Germany, to two firms in London: the goods were 
oarried in ships and were destined to ports which, 
after the outbreak of the war, became enemy ships 
and enemy ports. Against those goods defendants 
drew 20 bills of exchange to the order of themselves 
upon the London firms The defendants indorsed 
the bills to the plaintiff bank, who discounted them 
in Oalontta and together with the shipping docu- 
ments transmitted them to their London office. 
One bill roaohed London on the 4th August 1914 
and WM presented to the drawee on the 7th, who 
refused acceptance and the bill was returned to the 
plaintiff bank on the 20th August, who gave notice 
of dishononr on the 2 st to the defendants. The 
remaining 19 bills arrived in London on the 14th 

41 


August, they were presented for acceptance the 
same day, but wore returned dishonoured on 
the l^th August. On the 29th Ootober 1914 all the 
bills were presented to the defendants for pay¬ 
ment, and payment having been refused, the present 
suit was brought to recover on the dishonoured bills. 
The trial Court decreed the claim and the defend¬ 
ants appealed: 

Held, that the bills were foreign instruments, and 
as they were made payable in a different place from 
that in which they were made and endorsed, uader 
section 135 of the Negotiable Instruments Act, the 
Law of England determined what constituted dis¬ 
honour and what notice of dishonour was sufficient; 
that having regard to the outbreak of war and the 
King’s Proclamation against trading with the enemy, 
and having regard to the nature of the contracts, tha 
drawees were under no obligation to the drawers t 
accept the bills, [p. 613, col. 2; p. 644, col. 1; p. 647, 
col. 2 ] 

Under section 50 (2», clause tu of the Bills of 
Exchange Act, 188?, whero there is no obligation on 
the drawee to accept a bill, notice of dishonour 
i3 unnecessary, and as under section 42 of that Act 
the giving of notice of dishonour is an important 
part of the “treatment” referred to in that section, 
where such notice of dishonour becomes unnecessary 
the mere fact that bills are left with the drawee moro 
than the cudtomary time, is no bar to a suit by an 
indorsee from recovering on the bills, [p. 644, col, 2; 
p. 647, col. 2.] 

Appeal from the decision of Mr. Justioe 
Ohaudhri. 

Mr. Zorab (with him Sir B , 0, Mitter), for 
the Appellants. 

Mr. T. 0. P. Gibbons, K, 0., Advooate* 
General (with him Mr. A. A. Avetoom ), for the 
Respondent. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal by the 
defendants from the judgment of Chau* 
dhnri, J., by which he gave judgment for 
the plaintiffs in respect of the amount of 
eertain bills of exohange and interest. 

The plaintiff Bank is a oompaoy incor¬ 
porated under the English Companies 
Acts and has a branch offije in Caloutta 
and the defendants carry on business in 
Calcutta. 

The bills sued on were 20 in number, 19 
were drawn by the defendants to the order 
of themselves upon Messrs VV. F. Malcolm 
& Co, London, and were payable three 
months after eig r, and one bill vas drawn 
by the defendants to the order of them- 
ssIvjs upon Mnsrs. 0. J. HambroJs Son, 
London, six months after sight. Tde bills 
were drawa against bales of jate which 
were shipped before the outbreak of war, 
bat the goods were carried ia ships and 
were destined to ports, whioh, it was assumed 
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od the hearing of the appeal, became after 
the the outbreak of war on the 4th 
August 1914 enemy ships and enemy porta 
and the goods were oovered by German 
policies. 

The defendants endorsed the bills to the 
plaintiffs, who discounted the billslin Caloutta 
and received the shipping doouments, 
which together with the bills were in due 

course transmitted by them to their offioe in 
London. 

The bills were drawn by the defendants 
upon Maloolm & Co. in pursuance of a 
contract whereby aoeording to the evi¬ 
dence of Mr. Morley, the defendants were 

under a liability to insure against war 
risks. 

As regards the bill drawn upon Messrs. 

Hambro & Son the position is not dear, 

I here appears to have been a letter 

of oredifc from the Boohmisohe Bank, 

Prague, in favour of Maloolm & Co. in 

London for a sum of £2,970 on six months' 

eight for the account of Mr. Joseph Etriok 

of Jaromer (see Mr. Bagster's evidence, 

page 53): there was no other letter of 

credit exoept this which would entitle the 

defendants to draw on Hambro & Sod, and 

inasmuch as the letter was in favour of 

Maloolm & Co., and not in favour of 

Hambro & Sod, there is nothing in the 

evidenoe to show that Hambro & Son were 

under aDy obligation to accept or pay the 
bill. 

On the 1st August 1914, i. e. t before the 
outbreak of war, the plaintiffs in Calcutta 
wrote to the defendants and asked for 
confirmation that the goods had been fully 
oovered against war risk. The defendants 
sent no answer, and it was only in 
reply to a further letter of the 5th 
August 1914 that the defendants wrote on 
the 5th:— 

“From 

Snkh Lall Cbandanmull. 

To 

The Eastern Bank, Ld. 

^ August 1914, 

Dear Sirs, 

When our cargo was ahipped there was 
no talk of war, so we have not taken out 
any war risk, and now the insurance agents 
refuse to take any war risk on Western 
ports. We expect only a very small quantity 
Of drafts remain unaccepted. Possibly in 


the as. Westmark” whioh steamer is 
likely to be detained this side of the 
canal As regards 0. and F, sales, we can give 
you no information, but think all drafts have 
been aooepted. 

Tours faithfully, 

Sukh Lall Ghandanmull.” 

It was not therein alleged that the insur¬ 
ance oould not have been effected if steps 
had been taken on or about the 1st August 
1914. in this oonneotion it is material to 
refer to the letter of defendants’ Solicitors 
of the 27th August 1914, in which they 
write: with reference to our senior’s inter¬ 
view with you on the 25th instant, the 
drafts would appear to have been refused 
acceptance as the consignments were not 
oovered by war risk. We have now before 
us the oontraots under whioh these goods 
were ahipped, and as they are 0. 1. F. 
oontraots the consignee was presumably 
justified in refusing acceptance under 
the oiroumstanoes.” So that it was apparently 
admitted that in respect of all the bills 
the consignees were justified in refusing 
aocdptanoe on the ground that the goods 
were not oovered by war risk. The bill 
drawn on Hambro & Son arrived in London 
on the 4th August 1914. That day and 
the 5th and 6th were Bank holidays and 
the bill was presented by the plaint¬ 
iffs for acceptance on the 7th, 
and, aoeording to Mr. Bagster’s evidenoe, 
perhaps on the 7th but at all events on 
the 8tb, it had been noted by Hambro & 
Son that acceptance was refused. It was 
not, however, returned to the plaintiffs 
until the 20th August. It was noted on 
the 21st and notioe of dishonour was 
given to the defendants on the 21st August 
191 4. 

The bills drawn on Maloolm & Oo. arrived 
in London on the L4th August, They 
were presented by the plaintiffs for accept¬ 
ance on the same day and they were 
returned to the plaintiffs dishonoured on 
the 18th August. They were noted on 
that day, and notioe of dishonour 
was given to the defendants on the 21st 
August. 

Meanwhile, on the 12th Angust 1914 
there was an interview in Calcutta between 
Mr. Jones and Mr. Andrews, representing 
the Bank, and Sukhlall, at which Mr, 

Jones asked if Sukhlall had fOTWfd m 
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war risk. He said be had not, bat that the 
bills would be accepted by bis friends in 
London, and if not he would remit the 
money to seoare acceptance. 

No snob remittance, however, was made 
and on the 14th August 1914 the plaintiffs 
wrote as follows:— 

“Exhibit A.—( contd .) 

‘Eastertide/ 

14th Angast, 1914. 

Messrs. Sakhlall Ohandanmull, 

Calcutta, 

Dear Sirs, 

War risk on goods shipped by German 
and Austrian steamers relative to bills 
negotiated by as per mails of 16th and 23rd 

Jaly 1914. 

With reference to our conversation of the 
12th instant, since you have not oovered the 
above shipments against war risk as request¬ 
ed in oar letters of 1st and 5th instant, we 
shall be glad if yon will repay us the amount 
of the bills. We may say that our other 
olients at our request have taken the 
precaution of covering their shipments en 
route against war risk and we, therefore, 
feel we have no option but to ask you 
to repay us the amount of the bills in ques¬ 
tion. A detailed statement is enclosed. 

Yours faithfully, 
Manager." 

To this no reply was forthcoming. All 
the bills were protested on the 25th Septem¬ 
ber 1914 and on the 29th October 1914 
the bills were presented to the defendants 
for payment together with full sets of docu¬ 
ments: which documents obviously included 
the bills of lading and invoioes, as appears 
from the letter of plaintiffs’ Solicitors of 6th 
February 1915. Payment of the bills has 
not been made. 

The first point whioh was relied upon by 
the appellants was that the provisions of 
the Negotiable Instruments Act, 1881, 
applied to this case, and that as the plaintiffs 
had allowed the drawees more than 24 hours, 
exclusive of publio holidays, to consider whe¬ 
ther they would aooept the bills, the appel¬ 
lants were discharged from liability to the 
plaintiffs in respect thereof under the pro¬ 
visions of section 83. On the other 
hand, it was contended for the plaintiffs 
that the bill) were foreign bills 
and were mads payable in London and 
that by reason of section 135 of the Nego¬ 


tiable Instruments Act the law of England 
determines what constitutes dishonour and 
what Dotioe of dishonour is sufficient, and, 
further, that there was a custom in London 
by whioh in the case of suoh bills as those 
in question, known a9 “ jute bills," a longer 
time than the customary 24 hours was 
allowed for acceptance. Apparently no de¬ 
finite time was alleged, but it was stated that 
“ jute bills " were in some oases allowed to 
remain for acceptance from 2 to 7 days, or, 
in exceptional oases, even more. The bills 
were drawn and endorsed in Calcutta: the 
drawees’ address is given in the bills as 
London: they were consequently foreign 
instruments and they were, in my judg¬ 
ment, made payable in a different plaoe from 
that in whioh they were made and endorsed. 
Section 135 of the Negotiable Instruments Act, 
therefore, applies, and the law of England 
determines what constitutes dishonour and 
what notice of dishonour is sufficient. 

As to the alleged custom, it is to bs noted 
that no suoh custom or trade usage was 
pleaded ; but in view of the 3rd issue raised 
by the plaintiffs at the trial, this matter 
was investigated and the learned Judge 
deoided in the plaintiffs’ favour on this 
point. 

In my judgment, in the first place, the 
alleged practice is too indefinite and uncertain 
to be accepted as a custom or trade usage, 
and in the second plaae, the evidence is by no 
means sufficient to establish it: and, therefore, 
even if the law of England as to dishonour 
and notice of dishonour is to be considered 
as applicable to this case, the customary 
period of 24 hours would apply. As to the 
conditions prevailing in England immediately 
after the outbreak of war, the evidence of 
Mr. Martin Holland shows that there was 
no custom in the sense of established practioa 
daring that time. In the case of all the 
bills the abovementioned customary period 
was greatly exoeeded, and if the matter 
rested there, this would afford an answer to 
the plaintiffs’ olaim, inasmuch as the claim 
is based upon the bills of exchange only, 
and no claim has been included for money 
had and reoeived by or for money paid to the 
defendants. 

The matter, however, does not rest there, 
for an issue was raised at the trial as to 
whether the drawees of the bills in suit, or 
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of any of them, weie under any liability to 
aooept them. 

As already mentioned, the defendants’ 
Solicitors in the letter cf the 27th August 
1914 appear to have assumed that the 
drawees were justified in refusing accept¬ 
ance, the oontraats being C. I b. oontraots 
by reason of the goods not being oovered 
against war risks. 

There remains the further question, whe¬ 
ther, having regard to the outbreak of war 
and the King’s Proclamation against trading 
with the enemy, and having regard to the 
nature of the contracts in question, the 
drawees were under any obligation to the 
drawers to aooept the bills. 

The facts as to the position of the ships 
and their destination at the outbreak of war 
were not clearly proved, nor was it proved 
what happened to the ships and goods 
thereafter; but it was assumed for the 
purpose of the argument in this Court that 
after the outbreak of war the goods were in 
enemy ships and destined for enemy ports. 

It was conceded by Sir B. C. Mitter, for 
the appellantr, that the drawees could not 
receive the goods or the documents of 
title to the goods by reason of the 
outbreak of war, and I think this must be so, 
for, apart from the question as to the oontraot 
of affreightment being dissolved or deter- 
mind by the outbreak of war, the goods being 
in enemy ships and destined for enemy ports, 
a dealing in suoh goods would have involved 
a trading with the enemy, and consequently 
the further performance of the oontraot 
became impossible. 

The learned Counsel, however, argued that 
it would not have been illegal for the drawees 
to have accepted the bills. 

In my judgment any further step in the 
performance of the oontraot was rendered 
impossible by the outbreak of war, and 
further it might also be said that aooeptanoe 
of the bills by the drawees, under the oir- 
oumstanoes of this oase, would have amounted 
to a trading in goods destined for enemy 
ports and would oome within the meaning of 
the prohibition of the Proclamation, for the 
aooeptanoe would in effeot have been an under¬ 
taking to pay for the goods destined to enemy 
ports. The drawees, therefore, were under 
no obligation to the appellants, the drawers, 
to aooept the bills. 


[1980 

It was oontended, however, on behalf of the 
appellants that section 42 of the Bills of 
Exchange Act, 1832, applies to this ease, and 
that inasmuoh as the bills were not aooepted 
within the oustomary time, viz., 24 hours, 
the plaintiffs were bound to treat the bills as 
dishonoured by non-aooeptanoe; that the 
plaintiffs did not treat the bills as dishonour¬ 
ed and that they consequently lost their right 
of recourse against the appellants who were 
the drawers of the bill?. By section 50 (2) 
clause (to) of the Bills of Exchange Act, 1882, 
notice of dishonour is dispensed with as 
regards the drawer where the drawee is, as 
between himself and the drawer, under do 
obligation to aooept the bill. Consequently 
in this oase the further performance of the 
contract having become impossible and there 
being no obligation on the drawees to aooept, 
the plaintiffs were not boand to give notice of 
dishonour. 

But it was oontended on behalf of the 
appellants that even if the drawees were 
under no obligation to aooept the bills and 
if the plaintiffs were Dot obliged to give 
notice of dishonour, still the plaintiffs were 
debarred from recovering od the bills, inas¬ 
much as, by leaving the bills with the drawees 
for more than the customary time of 24 
hours, they bad not treated them as dis¬ 
honoured and had thui lost their right of 
recourse against the appellants. 

In my judgment, if we were to adopt this 
argument, it would be to put an unreasonable 
construction on the section: the giving of 
notice of dishonour is an important part of 
the treatment” referred to in section 42, and 
in the circumstances of this oase, where such 
notice of dishonour became unnecessary, the 
mere fact that the bills were left with 
drawees more than the customary time can¬ 
not debar the plaintiffs from recovering on 
the bills. The seotioD, in my judgment, 
assumes that the bill is capable of being 
aooepted or dishonoured by the drawees and 
does not oover the bills in this oase. 

For these reasons, the plaintiffs were, ia 
my judgment, entitled to succeed in tbeir 
claim on the bills, subject to the question 
next to be considered. 

It was urged on behalf of the appellants 
that the plaintiffs could not recover on the 
bills without returning the goods which had 
not been dealt with by the plaintiffs or the 
documents of title to the goods and without 
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rendering an account of the goods whioh bad 
been dealt with by tbs plaintiffa. 

Ai regards the first of these points, the 
documents of title to the goods were tendered 
to the appellants when the bills were present* 
ed to them for payment. Payment was then 
refused, and consequently the doouments of 
title remained with the plaintiffs. In my 
jndgment, it is not open to the appellants 
now to rely on the fast that the plaintiffs had 
not returned the goods or the doouments of 
title, as a defence to the suit. 

As regards the question of the account, it 
appears that the dealings with the goods by 
the plaintiffs were in aooordanoe with the 
letter of the 8th February 1915 and other 
correspondence between the respective Soli- 
oitors ainoe the institution of the suit, and 
the Advocate-General, during the oourse of 
the bearing of the appeal, offered on behalf 
of the plaintiffs to render an aocount of the 
goods dealt with by the plaintiffs. 

Under these circumstances the rights of 
the parties must, in my judgment, be dealt 
with as they existed at the date of the 
institution of the suit, viz., the 30th Novem* 
ber 1914. The bills were presented for 
payment on the 29th October 1914 together 
with the full sets of documents ; these the 
appellants then refused to take, and the 
plaintiffs were only prevented from handing 
them over at the date of the decree by reason 
of the arrangements made subsequently to 
the institution of the tuit. 

If an account is not rendered, as offered by 
the Advocate-General, it is not disputed that 
the appellants would be entitled to obtain 
such an account by means of a suit. 

It was further alleged by the appellants 
that the plaintiffs had been paid wholly or 
in part in respect of the bills by reason of 
the realisation of some of the goods in 
question. 

The learned Judge seems to have thought 
that the evidence showed that a small por 
tion of the goods had realised £1,691 19- 7, as 
against whioh the plaintiffs claimed 
£3,4i8-14-7 by way of costs and expenses. 

With respect to the learned Judge, I think 
tbie is a mistake. The account at pages 174 
and 175, together with the evidence of Mr. 
Andrews, shows that the sum of £1,691-19-7 
is the net balance after deducting the sum of 

£3,41814 7, 


With regard to this allegation of payment, 
the same answer applies to this as to the 
question of accounts. If this sum of 
£1,691 19-7 is in the hands of the plaintiffs, 
it is by reason of the arrangement made after 
the institution of the suit and already refer* 
red to, and it must, if necessary, be the Bubjeot 
of a separate account. 

In oonolnsioD, I think it necessary to men¬ 
tion that considerable difficulty was caused 
to us by matters having been raised in the 
suit, whioh were not referred to in the 
pleadings, and no amendment of the plead* 
ings was made. The parties were asked in 
this Court whether they wished to apply for 
a remand for any further evidenoe or oon* 
Bideration. B)th parties, however, declined 
a remand, and asked for a decision upon 
the materials whioh were before this Court. 

For the abovementioned reasons, the 
appeal should, in my judgment, be dismissed 
with costs. 

Woodroffb, J-—Before the outbreak of the 
present war the defendant firm drew one bill 
of exchange on a London firm, Messrs. 
Hambro & Son, and nineteen bills on the 
London firm of Messrs. Maloolm & Co. The 
bills were seoared by bills of lading relating 
to certain jute said to have been sold by 
the defendant firm to the drawees. The 
defendant firm discounted the bills with the 
plaintiff Bank, endorsed the bills and received 
cash and made over the doouments of title 
covering the goods. By agreement with the 
latter, the defendant firm was bound to cover 
the consignments against war risk. The goods 
were shipped by enemy vesssls. Bsth be¬ 
fore and after the outbreak of war the 
defendants ware called upon to insure, but 
they did not do so. It is said that at one 
time the defendants oould not get a policy, 
but., however this may be, the answer does 
not apply to requests made before them on 
the 1st August. In consequence of the 
failure of the defendents to do what they 
had agreed to do, they are now in the 
position whioh they find themselves. War 
broke out. Maloolm & Co. refused to accept 
on the ground that the goodp, in respect of 
which the bills were given, were not insured. 
Messrs. Hambro refused to accept beoause 
the bill drawn on them was not in order. 
There is no evidenoe that they were under 
any liability to accept. The unoontradioted 
eyideaoe is, that the defendant 6rm qq tbg 
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12tb Augost, when asked whether they had 
covered war risk, replied that they had not 
done so, bnt gave their word to the Bank 
that the bills would be accepted by their 
friends in London and, if not, they would 
remit the money to seaure aoeeptanae. This 
they have notdone. The drafts werenot aaoept- 
ed and on the 27th August the defendants’ 
Soliaitor wrote that the consignees were pre¬ 
sumably justified in refusing aoaeptanae as 
the consignments were not oovered by war 
risk in accordance with the terms of the 
oontraot with Messrs. Malcolm & Oo. As 
regards the bill against Messrs. Hambro & 
Sod, it does not appear what the relations 
between the defendants and that firm were 
so as to make it incumbent on the latter to 
aooept bills drawn on them. The letter of 
oredit given by the Bohmisohe Esoompte 
Bank on Hambro & Son in favour of 
Maloolm & Co. says that insurance will be 
attended to by the shippers, bat nothing is 
said about war risk. The goods in this case 
were, however, covered by a German policy 
and carried in a German vessel. The 
Hambro bill reached London on the 4th 
August 1914, the date the was broke out. 
This and the two following days, the 5th 
and 6th, were Bank holidays. The bill 
was presented on the 7th. From the evi¬ 
dence of Mr. Bagster on behalf of Hambro 
& Son it appears that so far as that firm 
was concerned, it had refused to accept on 
the 8th but the bill was left with them and 
the plaint Fays that the plaintiffs treated it as 
dishonoured on the 20th August when the 
holders got back the bill, which was noted, and 
of which notioe of dishonour was given on the 
21st August. 

The other bills reaohed London on- the 
14th August, were presented on the Baroe 
day, and were, according to the plaint, re¬ 
turned or taken back dishonoured on the 
18th August. It was noted the same day 
and notioe of dishonour was given on the 
21st August. All bills were protested on 
the 25th of the month following. It will be 
observed that in each case the period of 

2 i hours is surpassed, in the latter case by 

three, and in the former case by twelve 
days. 

On the 29th October 1914 the plaintiff 
Bank wrote to the defendant firm presenting 
for payment the dishonoured bills and full 
Of documents. These were. not .taken - 


baok, nor was the sum claimed paid. At 
an earlier period the defendants Solicitor 
had asked the Bank to take steps to secure 
the goods over whioh they had a lien. 
There have been some dealings with the 
goods, and the defendant firm alleges that 
the plaintiff Bank has received full or 
partial satisfaction of the amount of the bills 
through such dealings. 

The plaiot sues upon the dishonoured bills. 
The written statement pleads that the defend¬ 
ants are discharged because the Bank 
allowed the drawees more than 24 hours to 
consider whether they would aooept the 
bills. It further pleads that there was no 
due notioe of dishonour and that by the 
usage of business in Calcutta, and according 
to the understanding of the parties, the 
plaintiff Bank was not entitled to sue for 
the full amount on the bills but only for 
the deficiency, if any, after realising the 
valne of the goods, which it was further 
contended could not be recovered in this 
suit. 

Some difficulty arises owing to the form 
of the plaint, whioh does not raise any 
question as to the liability to aooept either 
by reason of the goods not being covered 
by insurance, or by reason of the fact that 
the goods were being oarried in enemy 
vessels destined for enemy ports. It 
states only a case of presentment, dishonour 
and notioe; and the dishonour being stated 
to have occurred after 24 hours, it was 
sought on the evidence to excuse the delay 
on the ground that business waB in confusion 
on account of the outbreak of war and that 
more than 24 hours were allowed in respeot 
of this class of jute bills arising from 
abroad. No custom or usage was, however, 
pleaded. On the other hand, whilst the 
written statement alleges a full or partia 
satisfaction of the bills it does not ask tor 
an aocount, but that the suit should be 
dismissed. On the other hand, an issue was 
raised at the trial by the plaintiffs whether 
there was aDy liability to aooept the bills, an 
though the learned Judge does not find as 

to the liability to ascept the bills be holds, 
that the war having broken out before t e 
documents were tendered, the drawees 

would have been justified in ref using accept¬ 
ance of goods destined to enemy ports. As 
both the bills and the goods were connected, 
this necessarily implies • finding as to W 


INDIAN OASES. 


Vtl. Lvm] 

8BKHLALL CHANDANMILL V. KA8TIBN BANC LTD. 

bills also. He baa found against the 
plaintiffs on the question of insuranoe, but 
I think erroneously. There is an ad¬ 
mitted obligation to insure against war 
risks as regards the Malcolm bills and 
goods, and if after the outbreak of war 
there was a difficulty in getting such in¬ 
suranoe, the defendant firm were asked to 
insure in terms of their agreement before 
that. He has, I think, rightly decided 
against the oontention raised in issues 
Nos. 5, 6 and 7. The defendants have given no 
evidenoe in support of the ease raised in 
paragraph 6 of the written statement. The 
provision in the general deed of hypotheca¬ 
tion was meant to meet suoh objeotion. 
On Ithe other hand, the defendants were 
permitted to raise issue No. 8, "whether the 
defendant was entitled to oredit for the 
amount realised by sale of the goods.” 

It has been oontended before us by learned 
Counsel for the appellants that the plaintiffs 
should not have been allowed on their 
pleading to enter into the question of liability 
to accept. However this may be, it is too 
late to take 6uoh an objection. No suah 
qbjection was taken at the trial. If it bad 
beeD, and if it had been sustained, the 
plaintiffs might have asked to amend. 
Further, the question of insuranoe and 
carriage in enemy vessels was known to the 
parties, was alluded to in the evidenoe, and 
the defendants’ Solicitor’s letter before aotion 
admitted that non insuranoe justified non- 
aooeptanae by the consignees. On the 
other hand, no objeotion was taken to the 
raising of issue No. 8 by the plaintiffs who, 
however, oontended that they were entitled 
to a deoree on the bills without bringing 
in the goods. This may be; but nevertheless 
in a suit on the bills the defendants might 
plead that the plaintiffs had been paid, in 
whole or in part, the value of the bills by 
sale of the goods securing them, of whioh 
they are mortgagees in possession and against 
whom there might be an account. In my opin¬ 
ion, both parties are, having regard to the 
issues, entitled to raise their respeotive oon- 
tentions abovernentioned. Whether the de¬ 
fendants are entitled to the relief asked is 
discussed later. 

£^The question then is, were the defendants 
discharged from liability on the bills by 
reason of the delay and grounds stated in 
the written statement and whether, if so, 
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the suit should be dismissed, for it is a 
suit on the bills only without any alter¬ 
native olaim for the relief on the ground 
of money paid to the defendants. Seoondly in 
the event of the plaintiffs’ olaim as endorsees 
of the note being maintainable, whether 
the defendants are entitled to the aooonnt 
whioh they olaim as regards dealings with 
the seourity for the bills, the subject of 
the aotion. Neither party asked for a 
remand, but a decision on the facts ob the 

record. 

The bills were, in my opinion, made 
payable in London. The rule is that no 
more than 24 hours should be given to the 
acceptor to determine whether he will aeoept 
a bill, however that 24 hours be calculated. 
In the present oase the delay was much over 
24 hoars. Io this matter we are not con¬ 
cerned with equitable considerations, but 
with the question what is the law. The 
period is well established. I am unable 
to agree with Ohaudhuri, J.’s finding and 
the grounds therefor on this point. No 
special trade-usage is pleaded or proved. 
The result is, that the bills were left with 
the aooeptor for such a time as would 
have discharged the defendants if there 
were nothing more. But in the present 
case there is the question of the non¬ 
liability of the drawees to accept the bills 
both by reason of the outbreak of war and 
the other reasons mentioned. The argument, 
however, is that section 42 of the Bills 
of Exchange Act applies to discharge the 
defendants from all liability on the bills 
(whatever other oause of aotion the plaintiffs 
may have), because the bills were not treated 
as dishonoured within the customary period 
of 24 hours, even if there were no obliga¬ 
tion to aeoept them and to give notice of 
dishonour. To hold this would be, I think, 
to take a view of this section of the 
English Act contrary to common sense, 
seeing that notice of dishonour is part of 
“treatment” and each notice is not nesessary 
where there is no liability to aeoept. More¬ 
over, the effect of the proclamation of war 
was to render the further performance of 
the contract evidenced by the bills impos¬ 
sible, and seotion 42 must presuppose a bill 
capable of being both accepted and rejected; 
and the provisions relating to treatment of 
a bill as dishonored assume, i think, suck 
a bill. Id my opinion, the plaintiff Bank 
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are, under the oircumstanoes, entitled to 
recover as endorsees against the drawers. 

The last question is, whether the defend- 
ants are entitled to an account in this suit 
of the plaintiffs’ dealings with the goods. 
The written statement does not ask for such 
an aooonnt, but, nevertheless, if the applica¬ 
tion could be supported on other grounds, 
1 would not have considered this omission 
in the way, for as iD the case of the 
plaintiffs on another point, the omission is 
remeiied by the issues. There are, how- 
ever, praotioal difficulties in the way. Thus, 
though the defendants’ Solicitor applied for 
the Bank’s assistance before institution of 
the suit, the arrangements under which the 
plaintiff Bank appears to be now dealing 
with the goods are contained in correspond¬ 
ence passed since the institution of the 
cuit, Nor is it clear that it is possible, on 
the materials now available, to take such an 
account, seeing, amongst other thing- 3 , that 
no communication is possible with enemy 
countries, nor is it feasible to get other 
material information at present. There is 
the less necessity for a deoree directing an 
aocount in that the Advocate-General on 
behalf cf the Bank has offered to give 
it, so far as the information received by 
the Bank allows it to do so. It is farther 
conceded that if an account is not giver, 
the defendants have their remedy to enforoe 
such an acoount by suit. Had the deoree 
not been executed, this would, I think, have 
been a case in which the deoree on the 
bills should be stayed pending an aooonnt 
on the security. But this'is’not neoessary, 
as the defendants have already paid the Bank 
the money due on the bills. 

I am of opinion, therefore, that the plaint¬ 
iffs are entitled to a decree on the bills, 
and that unless the parties can agree on the 
question of an account as to the seourity, 
that matter should be the subject of a 
separate suit. On these grounds I hold that 
the appeal should be dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 323 of 1918. 

December 3, 1919. 

Present :—Justice Sir Abdur Rahim, Kt,, 
and Justice Sir William Ayling, Kt. 

T. SUBRAMANIA AIYAR akd others 
— Defendants Nos. 1 to 3 
—Appellants 
t ersus 

Me9>rs. SHAW WALLACE and Co., 

MAD R AS —Plaintiffs—Respondents. 

Contract Act (IX of 1 872,), s. 139 —Surety, liability 
of, when discharged—Taking additional securities, 
whether absolves surety — Hindu. Law - Joint family — 
Son, liability of, during father's lifetime in respect of 
obligation incurred by father as surety . 

A surety who seeks to be relieved of the obligation 
imposed upon him as surety and to be absolved from 
liability must not only show that the creditor has, 
by his acts or conduct, either prevented the debtor 
from doing the things which he undertook to do, or 
has connived at the debtor’s omission to do those 
things, or has enabled him to do something whioh 
he ought not to have done, he must also show that 
the creditor has done some act inconsistent with the 
rights of the surety, or omitted to do any act whioh 
his duty towards the surety required him to do 
within the meaning of section 139 of the Contract Aot. 
[p. 666, col. lj 

The taking of additional securities from the 
surety does not amount to giving time to the debtor, 
and will not absolve the surety, [p. 665, col. 2.] 

A Hindu son is bound to pay a debt oontraoted by 
his father as surety provided it was not for an illegal 
or immoral purpose, and the liability may be enforoed 
against the son in the lifetime of his father, fpp. 
658—661.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, TaDjore, 
iD Original Suit No. 21 of 1916. 

FACTS appear from the judgment. 

Messrs. K . fi. Qurustoamy Aiyar , T. V. 
Muthukrishnier and A. Subbarama Aiyar, 
for the Appellants.—The defendants are 
not liable as sureties because the plaintiffs, 
by their conduct, have impaired their remedy 
against the debtors, Yisvanatha Aiyar & 
Co. The plaintiffs have not acted up 
to the stipulations in the contract. Even 
when the contract was entered into, Visva- 
natha was individually indebted to the 
plaintiff 6rm in the sum of Rs. 50,000. 
This faet was not made known to the 
defendants. The plaintiffs were grossly 
negligent in giving Yisvanatha Aiyar Oo. 
fnrther advances, when the original 
advances bad not been accounted for and 
bbffijieot stock had not been purchased to 
poyer them, They should have insisted oq 
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the production of the aash bills countersigned 
by the vendors. The weekly certificates 
were Dot also regularly sent to the plaint¬ 
iff firm. When the«e defaults were made 
by the debtors, the plaintiffs should have 
taken possession of the former’s stook in time 
and ensured themselves against further loss. 
If plaintiffs had aoted aosording to the 
terms of the agreement, this loss would 
have been avoided. All these bring the 
oaBe within the terras of seolion 139 of 
the Contraet Act. The plaintiffs actually 
oonnived at the omissions of Visvanatha 
Aiyar and Oo. See Mrulf v. Jay (1), Watts v, 
Shutlleworth (2), Trent Navigation Company 
v. Earley (3), Kingston-upon-Hull Corporation 
v. Harding (4). 

The plaintiffs took additional securities 
from their debtors on Yisvanatba Aiyar’s 
reversionary right in the estate of the 
widow, Pattammal. This was without the 
defendants’ consent and amounts to 
giving time to the debtors, which absolves 
the sureties’ liability. 

In aDy event, the 3rd defendant, who 
was a minor at the date of the suretyship 
transaction, is not liable, The obligation 
was not incurred by his father, the 1st 
defendant, for any family purpose. The 
pious obligation of the son to pay bis 
father’s debts does not arise so long as the 
father is alive, for the father may discharge 
it himself. See the observations of the 
Privy Council in Sahu Ram Chandra v. 
Bhup Singh (5). 

Mr. S. Vardachariar, for the Respondents.— 
Under the terms of the agreement between 
the plaintiffs and Yisvanatha Aiyar & Co. 
the former reserved a large discretion to 
themselves in the matter of advances and 
they were to be expressly protected for 
all acts done in good faith. 

It is not correct to say that Visvanatha 
Aiyar was insolvent at date of the agreement. 
He had assets, and that is the finding of 

(1) 0872) 7 Q. B. 766} 41 L. J. Q. B. 322; 27 L. T. 
118; 20 W. R. 1030. 

(2> (1860) 6 H. & N. 236; 167 E. R. 1171; 29 L. J. 
Ex. 229; 120 R. R. 669. 

(3) (1808) 10 East 34; 103 E. R. 688. 

(4) (1892 ) 2 Q. B 494: 62 L. J. Q. B. 65; 4 R. 7; 
67 L. T. 689: 41 W. R. 19 4 67 J. P. 86. 

(6i 89 Ind. Oas. 28C; 39 A. 437: 21 0. W. N. 698; 

1 P. L. W. 667; 16 A. L. J. 437; 19 Bom. L. R. 49*; 26 
O. L. J. 1; 33 M. L. J. 14; (1917) M. W. ft. 439; 22 
W- h. T. 2?, 6 U. W.213, 441. A. 123 (P. 0.). 


the Sub-Judge. It was no part of the 
plaintiffs’ doty to disci se to defendants the 
state of acoounts between themselves and 
Visvanatha Aiyar with respect to the latter’s 
individual business. 

What money was to be advanoed and at 
what times was left to the discretion of 
the plaintiffs. There was no reason for 
them to apprehend that Mr. Yisvanatha 
Aiyar’s conduct was improper or that he was 
going to wrongly utilise the moneys. The 
oash bills were not sent regularly because 
Visvanatha Iyer was ill and his relation, 
Pattamma, died. Though the plaintiffs did 
not take immediate possession of the 
tanneries when Visvanatha Aiyar <k Co. 
suspended business for a time, they ao'ed as 
prudent men without taking that extreme 
step. They instructed their man to watch 
the debtor’s aotions. 

There is no proof that the plaintiffs’ con¬ 
duct was negligent or that they ever 
connived at. the action of their debtors so 
as to bring it under the terms of seotion 139 
of the Contraot Act. In the oases oited by 
the other side the facts were different. 

The taking of additional seourities does 
not impair the remedy against the debtors. 

As to the 3rd defendant’s liability, tie 
pious obligation theory extends to all debts 
not tainted with illegality or immorality. 
The case-law on the subject is uniform. See 
Sami Ayyangar v. Ponnammal (6), Ramasami 
Nad an v. Ulaganatha Ooundan{l) t Ohidambara 
Mudaliar v. Koothaperumal (8), Luchmun Dais 
v. Qiridhur Ohowdhury (9>, Kishun Ter shod 
Ohou-dhury v. Tipan Pershad Singh (lO), 
Chandradeo Singh v. Mata Prasad (11) and 
Nanomi Babua&in v. Modhun Mohun (l<$). 

In Sahu Ram Chandra v. Bhup Singh (5', 
the Privy Counoil had only to deoide whe¬ 
ther the plaintiff was entitled to a mortgage 
decree. The Privy Counoil do not laydown 
that the son could not be sued along with 
the father for the latter’s debt whioh was 
neither illegal nor immoral. 

(6) 21 M. 28; 7 Ind. Dec. (n. b.) 376. 

1 .7) 22 M. 49: 8 M. L. J. 3»2 ; 8 Ind. Dec. (n. s.) 36. 

(8) 27 M 326; 14 M. L J. >81. 

(9) 6 C. 856; 6 0. L. R. 473; 3 Shome L. R. 143; 2 
Ind. Dec. (n. s.'• 1152. 

(10; 34 C. 735; 11 0. W. N. 613; 6 C h. J. 669. 

(11) 1 Ind. Caa. 479; 31 A 17«: 6 A. L J. 261. 

(12) 13 0. 21; 13 I. A. 1; 10 Ind. Jar. 161; 1 Sar. 
P. C. J. 682; 6 Ind. Deo. (n. e.) 610, 
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See Yinjanampafi Peda Venkanna v. Vad- 
lamannaii Sreenivam Deekshatulu (13), Sripat 
Singh Dugar v. Prodyat Kumar Tagore (14). 

JUDGMENT. 

Abdur Rahim, J.—Messrs. Shaw Wallace 
and Oo., merchants of Madras, sued the 
defendantsappellants on a sUrety-bond 
executed on the 11th February 1911 by the 
1st defendant, the father of defendantalNos. 2 
and 3, all of them being members of a 
joint Hindu family. The 1st defendant, 
who is a Brahmin land-holder of Mayavaram 
in the District of Tanjore, wanted to do 
a tanner’s business but for soaial considera¬ 
tions, he liked to keep himself in the baok 
ground and let the business be carried on 
in the name of a third person. The plaint¬ 
iff oompany used, on behalf of the tanners, 
to ship their goods to England for sale 
charging them a commission on the sale- 
prooeeds, and in furtherance of such business 
they advanced moneys to tanners in order 
that they might buy skins and hides and 
tan them, on the understanding that those 
goods should be sold in the London market 
through the plaintiffs’ agency. They charged 
interest on suoh advances and in order to 
secure their repayment, they not only 
bargained f)r a lien on the skins which 
would ,be bought from time to time by the 
tanners but also obtained seourity on immove¬ 
able property of the tanners themselves 
and of other persons as sureties. 

The first venture of the 1st defendant, 
Subramania Aiyar, was in August 1910, 
That business was aarried on in the name 
of one Harisankar. It turned out to be 
unsuccessful and was closed in 1911. In 
connection with that business the plaintiff 
company have obtained a dearee by consent 
against defendants Nos. 1 to 3 for the moneys 
advanced by them with interest. The 
business which has given rise to the present 
claim was started on 11th February 1911 
in the name of Visvanatha Aiyar and Co., 
the two partners constituting that 6rm 
being one Visvanatha Aiyar and the 2nd de¬ 
fendant. 

(13) 43 Ind. Caa. 226; 41 M. 136; 22 M. L. T. 334; 
33 M. L. J. 619; 6 L. W. 649; (1918) M. W. N. 66. 

(14) 39 Ind. Cas. 252; 44 0. 524; 82 M. L. J. 183; 

15 A. L. J. 147; (1917) M. W. N. 193; 21 C. W. N. 
442; 26 0. L. J. 220; 21 M. L. T. 222; 19 Bom. h. R. 
290; 441. A. 1 (F. 0.), 
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One of the questions raised at the trial 
was whether the 2nd defendant was not a 
minor on the 11th February 1911. But it 
ie found by the Subordinate Judge that 
he was a major and that finding has not 
been challenged before us. Visvanatha 
Aiyar was the active partner of that firm 
and the 2nd defendant, though a major, had 
□o experience in suoh business and the tan¬ 
nery was carried on, according to the evi¬ 
dence, entirely by Visvanatha Aiyar. 
Visvanatha Aiyar formally dosed that busi¬ 
ness on 26tb May 1911 and the plaintiffs’ 
claim, roughly speaking, is for a sum of 
Rs. 40,000, which was advanoed from time 
to time to Visvanatha Aiyer and Co. under 
the agreement Exhibit B, dated 11th 
February 1911. The surety-bond which 
is sought to be enforced in this suit (Ex¬ 
hibit B-l) was executed on the same date 
and as part of the same transaction. 
Both the agreement with Visvanatha Aiyar A 
Co. and the surety-bond executed by the 1st 
defendant refer to each other. 

To understand some of the pleas raised 
in the defence it would be necessary to 
mention that Visvanatha Aiyar had been 
carrying on the business of a tanner by 
himself before the firm of Visvanatha Aiyar 
and Co. was formed. He first began deal¬ 
ing with the plaintiffs in September 1909. 
So far as it appears from evidence, he 
obtained advanoes from them on terms similar 
to those contained in the agreement of 
Visvanatha Aiyar and Oo, At the end of 
1910 Visvanatha Aiyar’s liability arising 
out of his individual business, before the 
formation of Visvanatha Aiyar and Co., 
amounted to about Rs. 47,000, The posi¬ 
tion, therefore, when Visvanatha Aiyar and 
Co., consisting of Visvanatha Aiyar and 2nd 
defendant, was started in 1911 was this : 
Harisankar’s business in which the 1st de¬ 
fendant was interested had failed and in 
connection therewith there was a large 
claim outstanding against the 1st defendant 
on the guarantee bond which had been 
executed by him similar to the one sued up* 
on. The evidence shows that,the 1st defend¬ 
ant wanted to set up his son, the 2nd 
defendant, in the business of a tanner. For 
that purpose heapproaebed the plaintiffs for 
recognition and help. But Mr. Menziea, 
who was at that time the representative 
pf the plaintiff firm, refused to deal with 
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the 2nd defendant as he was a young: man 
and had no experienoe in tanning, whioh 
required oonsiderable skill. He seemed to 
have reoommended Yisvanatha Aiyar with 
whom, as already mentioned, the plaintiffs 
had had dealings, as a man of oonsiderable 
skill and experienoe. The 1st defendant 
evidently aooepted the suggestion with the 
result that the firm of Visvanatha Aiyar & 
Oo. was started as mentioned above. It 
may be mentioned that Yisvanatha Aiyar, 
aooording to the evidenoe, was known to 
the 1st defendant as carrying on the 
business of a tanner at Triohinopoly, though 
they had no dealings with eaoh other pre¬ 
viously. 

The main terms of the agreement between 
the plaintiffs and Visvanatha Aiyar and Co. 
deBoribed therein as tanners are as follows. 
The plaintiff oompany agreed to advance to 
Visvanatha Aiyar and Co. such sums of 
money from time to time as they might 
think fit, with interest at 6 per cent, per 
annum, but the amount outstanding at any 
time should not exceed Rs, 50,000, and 
Yisvanatha Aiyar and Co. undertook not 
to oarry on any business other than that 
contemplated by the agreement and not to 
give the Bkins and hides tanned by them 
to aoy person other than the plaintiffs. They 
further agreed that all the skins and hides 
purchased by them should be hypothecated 
to the plaintiff oompany to secure the moneys 
advanced by them and Yisvanatha Aiyar 
and Co. should be in the position of trus- 
tees with respect to' the custody of these 
goods. Jt was further provided that the 
plaintiff oompany were to be entitled to 
have a representative of theirs at the 
tannery with power to look into the books 
of account of the tannery and to inepeotthe 
premises whenever he chose, and the salary 
of suoh representative was to be debited to 
the tanners’ account. All the amounts to be 
advanced by the firm were to be used solely 
for the purchase of skins and bides, and 
tanning material and all such purchases 
were to he paid for in cash and oash bills 
showing the prices paid and oountersigned 
by the persons supplying the goods to be 
sent to the firm at Madras. The tanners 
were net to purchase goods on credit or 
to pledge their credit for them to their con¬ 
stituents. Eaoh consignment of the tanned 
skios and hides to the plaintiff company 
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at Madras was to be accompanied by a 
certificate showing the value and description 
of the skins and the quantity and value of the 
stook in the tannery. The certificate was to 
be signed by the taDoers and by the 
plaintiffs’ representative. The tanners are 
further to deliver to the firm a certificate 
of stook every week, showing the quantity 
of goods in the tannery and how far the 
prooess of tanning has advanced. The 
plaintiff firm would be entitled to weigh 
and examine the goods consigned to them 
and if they thought fit, they might make 
further advances to the tanners for the 
purobase of fresh skins. If the tanners 
committed a breach of any of the terms 
of the agreement, the plaintiffs would be 
entitled without aDy notice to terminate 
the agreement and to call in whatever sums 
were outstanding and to take possession 
of the property and effects of the tanners 
hypothecated under the agreement and also 
of the 1st defendant under the terms of 
the bond referred to. But it is provided 
that the plaintiff firm shall not be bound 
to take possession of the properties or 
exercise any of the powers abovementioned 
and that the firm shall not be liable to 
the tanners for anything done by them in 
the exeroise of the powers reserved to them 
provided the same is done in good faith. 
In addition to the amounts whioh the firm 
might advance to the tanners the latter 
themselves were to find certain sums of 
money altogether about Rs. 25,000, to be 
invested in the business and not to with¬ 
draw the same without the consent of the 
plaintiff oompany. In order to secure the 
performance of this agreement the tanners 
deposited the title-deeds of oertain immove¬ 
able properly to the value of Ra. 10,000, 
The 1st defendant by the surety-bond 
(Exhibit B 1) of the same date and referred 
to in the agreement guaranteed all pay¬ 
ments due to the firm under the agreement 
up to a limit of one lakh of rupees and 
agreed to save the firm harmless and to 
keep the firm indemnified from and against 
all loss aod damage whioh they might suffer 
in breaob of the terms and conditions 
of the said agreement by Visvanatha 

Aiyar and the 2nd defendant or by either of 
them. 

The case of the plaintiffs iB that they 
advanoed Ri. 10,000 on the 13th February, 

. • • • • • • i 
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R a . 15,000 on the 2lat February, again 
Rg. 10,000 on the 3rd April and Rs. 5,000 on 
19th May 1911 to Visvanatha Aiyar & 
Co. It was argued that as a matter of 
fact the advances were not made to Visvanatha 
Aiyar & Co. but to Visvanatha Aiyar in¬ 
dividually. The evidenoe, however, is clear 
and conclusive. The counterfoils of the 
oheques issued by the plaintiffs and the 
entries in the ledger of the National Bank, 
the promissorynotes which were executed 
for each advance and the correspondence which 
took place at the time all leave no ro^m 
for doubt that the advances were made to 
Visvanatha Aiyar & Uo. It is also clearly 
proved that goods were purchased from 
time to time by Visvanatha Aiyar <k Co. 
of the value of about Ru- 34,COO or Rs. 35,000 
altogether. The first cash bill, dated 26th 
February, is for goods of the value of 
Rr. 3,625, the second cash bill, dated 20th 
Maroh, is for goods of the value of 
Rs 3,834, three cash bills of the date of 2nd 
May for goods of the value of about 
Rs. 18,000 and one oash bill of the 17th May 
for goods of the v ilus of Ri. 8,750. It 

may be taken as a proved faot that the 

bulk of these goods never reached the 
plaintiff firm at Madras. They were clan- 
destinely lemoved from the tannery at 
Triohinopoly at the instanoe apparently of 
Visvanatha Aiyar after the business was 
stopped, some time in the first or second 
week of Jane. It appears that only 1,30) 
loose skius were all that was found in 
the tannery. 

Under the 9th issue the appellants 

tried to make out that they were not 

liable under the surety-bond, inaBmuoh as 
it was obtained by misrepresentation and 
suppression of material facts relating to the 
position of Visvanatha Aiyar and the state 
of his financial dealings with the plaintiffs. 
It was alleged that in February 1911 
Visvanatha’Aiyar was unibid to meet his 
liability to the plaintiffs which then 
amounted to nearly Rs. 50,000, and that the 
plaintiffs in order to realise this amount 
induoed the 1st defendant to start a 
tannery with his son, the 2nd defendant, 
and Visvanatha Aiyar as partners and to 
stand guarantor with respect to dealings of 
the partneisbip with the pl-iutff firm. 
One of the suggestions in this ojnneotioa 
was that Visvanatha Aiyar had no goods 


(1990 

in stock on his individual account although 
hi« liability amounted to Rs. 50,000. - But 
this suggestion is clearly without founda- 
tion, as the evidence shows without doubt 
that at the end of 1910 Visvanatha Aiyar’s 
stock bel mging to his own individual 
business was of the value of Rj. 42,009. 
It was argued that these goods were not his 
aud should be taken to belong to Visvanatha 
Aiyar <k C). The only basis for this argument 
seems to be the faot that those goods were 
nob sent on to Madras at once but were 
consigned to the plaintiff firm in different 
consignments from January to May 1911. 
It would appear that in March and April 
Visvanatha Aiyar was unable to dsvote 
much time to his business owing to illness 
and also beoause of the death of one 
Pattammal, to whose husband’s estate he 
was entitled to succeed as reversioner^ 
The whole matter is dealt with in the 
judgment of the learned trial Judge in 
paragraphs 50 to 58, and the evidence to 
which he refers amply bears out the 
conclusion that Visvanatha Aiyar had the 
quantity of goods mentioned in Exhibit 

FFFF-10 at the end of January 1911 
amounting in value to about R?. 42,000 
and that in addition to this the security 
of landed property given by Visvanatha 
Aiyar was available to the plaintiffs. It could 
not, therefore, be said that Visvanatha Aiyar 
was iu any sense insolvent or unable to 
meet hie liabilities to the plaintiffs or that 
the plaintiffs had any reasons for appre¬ 
hending that Visvanatha Aiyar would nob 
be able to repay the advances in doe 
course. 

That there were separate accounts with 
respeofc to the dealings between the plaint¬ 
iffs nn the one hand and Visvanatha 
Aiyar and Co, and Visvanatha Aiyar 

individually on the other is amply clear 
from the evidenoe. Exhibit IT, whioh is a 
letter written by the plaintiffs to Visva¬ 
natha Aiyar on the 18th February 1911 
and in whioh they point out to him the 
advisability of restricting his operations as he 
had been suffering loss and losing money, 
itself mentions the amount owed by him 
his individual account separately from what 
was owed by Suhramaoia Aiyar, the Isfc de- 
fondant, under ths new agreement. Exhibit 
DDDD, whioh is a letter written . by 
Visvanatha Aiyar tothe plaintiffs, mentions 
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the new’ aocoanfc, that ig the account of 
Visvanatha Aiyar and Co., as distinct 

from his individual account, and the aooomt 

of Harisanker. It waB not until 14th 
July 1911, long after Viavanatha Aiyar 
and Co.’a buainesa was dosed, and when 
the 1st defendant was called upon by the 
plaintiffs to make good the loss, that we 
find him making aDy suggestion that 
Viavanatha Aiyar had no stock of bis own in 
Deoember. This allegation was instantly re¬ 
pudiated by tbe plaintiffs a9 untrue; they 
pointed out that tbe plaintiffs had distinct 
proof that at the time of the agreement Visva- 
natha Aiyar had in his tannery stock of goods 
the value of which would cover the ad» 
vanoes outstanding against him. But there 
is no reason for doubting the correctness 
of Mr. Meozies’ statement that he was 
not in a fix as to his getting back the 
money advanced to Viavanatha Aiyar at 
the time of Exhibit B and that he was 
not anxious on that account, as there was 
stock from which he could realise tbe money. 
There were in addition the consignments 
which he had sent home and which were 
awaiting sale in London on behalf of Visva- 
natha Aiyar. It may be taken for granted 
that Mr. Menzies recommended Viavanatha 
Aiyar as an experienced tanner, but it does 
not necessarily follow that he was under any 
obligation to disclose to the 1st defendant 
the state of accounts between him and 
Viavanatha Aiyar with respect to tbe latter’s 
individual business. On this point, therefore, 
the finding of the learned Subordinate Jadge 
must be upheld. 

Issue No. 6 raises the question whether 
Visvanatha Aiyar and Co. carried on any 
business at all under the agreement. The 
evidenoe on this point is abundant and 
clear that business was carried on by the 
firm until about the end of May 1911. 
It may ba noticed here that this con¬ 
tention of tbe defendants is scarcely con¬ 
sistent with the contention that Visvanatha 
Aiyar had no stock on his individual account 
and that all the goods ware purchased 
with the moneys advanced to Visvanatha 
Aiyar A Oo. 

The question which reqaire9 more oarefal 
consideration is whether the 1st defendant 
should be held to have been absolved from 
liabilityunder the guarantee bond, owing to the 


oopdaof of the plaintiffs in not insisting on 
a strict observance on the part of Visva- 
natha Aiyar and Co. of these conditions of 
the agreement whi.h, if propsrjy earried 
ont by Visvanatha Aiyar and Co., would 
have ensured the plaintiffs having in their 
control and disposition goods sufficient to 
cover the advances made by them to 
Visvanatha Aiyar and Co. The plaintiffs 
are charged with gross negligence of a 
character implying connivance on their part 
at the fraud committed by Visvanatha Aiyar 
in not buying goods to the full value of 
the advances made to Visvanatha Aiyar 
and Co. and in making away with tbe goods 
which were in stock in the tannery of that 
farm. It is argued that under the agree- 
ment the plaintiffs should have seen that 
oash bills were forthcoming for goods of the 
valne of eaoh advance within reasonable 
time and no further advances should have 
been made until the previous advance was 
fully accounted for, that they onght further, 
to have insisted on weekly certificates being 
sent on regularly to their office in Madras 
and that as soon as the plaintiffs in May 

1911 had reasons to suspect that Visvanatha 
Aiyar was not acting in accordance with 
the terms of the agreement and wae not 
behaving properly, they onght to have taken 
possession of the tannery as provided by the 
agreement. The plaintiffs, it is suggested, 
had reasons of their own for not acting 
with proper vigilance; that in fact they 
allowed Visvanatha Aiyar to draw money 
from time to time on behalf of Visvanatha 
Aiyar aod Co. without oaring tc see that 
the moneys were utilised in purchasing skins 
and that it was in fact their negligence 
wb.ob enabled Visvanatha Aiyir to make 
away with the stock. The motive for such 
conduct on tbe part 0 f the plaintiffs is 

?h« e8 hV 0 f V th L 0y expeofced through 
the help of Visvanatha Aiyar to secure the 

skins in the tannery of his relation Pattammal 

which were pledged to tbe South Indian 

Export Company, a rival firm engaged in 

haT bLn lnT 8, a ver * len «tby argument 

has been addressed to us on this point, and 
we have come to the oonolusion that having 
regard to the nature of the business the 
plaintiffs cannot be held to have been 

*“* V f aDy oegligenoe j n their dealings 
with Visvanatha Aiyar. As already found, 

the money owed by him to them in hii 
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individual aooount was sufficiently secured. 
We also think there is muoh force in the 
argument of Mr. S. Varadaohari, the learned 
Vakil for the plaintiffs, that under the 
agreement Exhibit B, it was left entirely 
to the disoretion of the plaintiff® how muoh 
money they should advance and at what 
time. They were at liberty to advanoe 
moneys by way of oapital in order to enable 
the tanners to buy skins and to start the 
business. The correspondence shows that 
Visvanatha Aiyar wanted a lump sum of 
Rs. 40,000 to start with, but the oompany 
advanced only Rs. 10,000. So far as this 
sura is ooncerned the appellants do not 
and could not take any objection. The 
seoond advanoe of Rs. 15,000 was made 
within a week of the first advanoe, The 
first oash bill was made out for goods 
purobased five days afterwards of the value 
of Rs. 3,625 and cn the 20th March, three 
weeks later, goods were bought for Rs. 3,8( 0 
and odd; that is to eay on the last date 
goods of the value of Rs. 7,500 or so had 
been bought, while the advances made were 
Rs. 25,000. Then it must be remembered 
that Rs. 7,500 need not necessarily represent 
all the disbursements made by the tanners, 
because they bad to make advances to persons 
supplying raw skins and they had also to 
buy materials, The third advanoe of 
Rs. 10,000 was made on the 3rd April. It is 
urged that it was negligent on the part 
of the plaintiffs to make this advanoe. But 
it must be remembered that the plaintiffs 
had no reason to suspect that the money 
lent by them was not properly utilised; 
and the fact that cash bills were not regularly 
sent at that time is accounted for by the 
fact of Visvanatha Aiyar’s illness and 
Pattammal’s death. In May goods of the 
value of nearly Rs. 26,000 were purchased 
and the correspondence shows that the 
plaintiffs were unwilling to make any further 
advanoe and that they made the fourth 
advanoe only on a strong representation 
that unless that amount was paid business 
could not be done. It was the 1st defendant 
himself that urged the plaintiffs to make 
that advanoe. We think this fact alone 
is sufficient to show that there was no 
reason at that time for auy one to think 
that business was not being done regularly 
or that there was anything seriously wrong 
in the conduct of Visvanatha Aiyar. 
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In this connection it ought to be mentioned 
that the representative of the plaintiff 
company, Damodaram Pillai, who had to 
deal not only with Visvanatha Aiyar and Co. 
but with all tanners doing business with 
the plaintiffs at Triohinopoly, was not satisfi¬ 
ed with the conduct of tanners generally in 
not giving him such facilities as he thought 
he ought to be given to check the goods in. 
the tannery. But it appears that the objeo*. 
tion of Visvanatha Aiyar and Co. as well as 
of other tanners was to Damodaram Pillai 
oounting the skins one by one, while they 
were in ths prooess of tanning. This it is 
said would hinder proper tanning; and the 
plaintiffs themselves seemed to recognise the' 
foroe of the tanners’ objection. On the 
other hand the appellants’ argument is that' 
Damodaram Pillai was right and that the 
plaintiffs were guilty of remissness in not 
supporting Damodaram Pillai in his attitude 
towards the tanners. There can be no doubt 
upon the evidence that Damodaram Pillai s 
duties were of a difficult nature and that 
is why he ultimately resigned his position 
in May 1911. At the same time the 
plaintiffs, as men of business, might 
well have thought that the tanners’ objec- 
tion in this connection was not without 
reason. 

With regard to oash bills it was urged 
that the plaintiffs ought to have insisted on 
their being countersigned by the suppliers, 
of skins according to the terms of Exhibit 
B. Though, no doubt, that is the provision 
in the deed, it is quite olear, as stated by_ 
Mr. Menzies, that it would not have been 
practicable to insist upon such signatures. 
It was argued that the plaintiffs were guilty 
of inaction in Maroh 1911. But the oor- 
respondenoe doeB not bear out this 
They were regularly receiving reports from 
Damodaram Pillai, a man, according to the 
evidence, scrupulously vigilant in watching 
the interest of his masters, and the plaintiffs 
were constantly writing to him as well as 
to Visvanatha Aiyar and were watching 
how the business was proceeding. It 
to be borne in mind that the prowsa ot 
tanning takes considerable time and, there-, 
fore, the plaintiffs could not reasonaWy » 
expeoted to insist that the skins purchased 

should be sent on immediately or soon a«e 

the purohase. It was not until about the 
middle of May that there’arose any grounds 
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for arousing the plaintiffs’ suspicion. The 
1st defendant wanta to make out that he 
himself was totally ignorant of what was 
going on between the plaintiffs and Visvanatha 
Aiyar, But that cannot be accepted as a 
faot. It will be sufficient on this point to 
refer to a letter of the 1st defendant of 
the 17th May, Exhibit GG-, in which he 
asked the plaintiffs not to delay making 
advanoes to Visvanatha Aiyar as otherwise 
the work would suffer. There were no 
consignments being received up till then 
and it was only after great hesitation that 
the plaintiffs advanced the last sum of 
Ks. 5,000. They took steps about the same 
time to sse how much goods there were 
in the tannery of Visvanatha Aiyar & Co. 
They first sent their obeoking clerk, then their 
Dabash and then Mr. Purves, an Assistant 
of the firm, to check the stock. Mr. Purves 
was there on the 23rd May and he apparently 
inspected the tannery, checked the stook 
and made pencil notes of what he found 
on Exhibit AAAA1, whioh is a weekly 
certificate of stook in Visvanatha Aiyar 
,& Co.'s tannery, dated 17th May. At the 
time of trial Mr. Purves was not available 
to explain wbat he found at the inspection, 
'as he had gone away to East Africa 
in connection with the war. Exhibit AAAA1 
shows that 35,157 skins were in stook 
belonging to Visvanatha Aiyar & Co. and 
4,500 belonging to Visvanatha Aiyar indi- 
vidually. Of the above, 5,100 were apparently 
ready for despatch on the 29th May and 
4,5G0 whioh belonged to Visvanatha Aiyar’s 
individual business were to be sent on 
the 24th or 25th May. The correspondence 
shows that the entire 35,157 skins were 
not found there and there was some 
shortage. Apparently the defioienoy was 
not of a serious character. Otherwise we 
may take it that Mr. Purves wold not 
have handed to Visvanatha Aiyar the 
second halves of the Re. 5,000 ourenoy 
notes whioh he had taken with him. 

Two days later, on the 26th May, Via- 
vanatha Aiyar wrote to the plaintiffs that 
he wanted to close the business for 4 
months as he had to attend to other urgent 
matters. It was argued on behalf of the 
appellants that the plaintiff? ought to have 
. taken possession of the tannery at once. But 
we eannot eeeept that contention. They would 
not hare' been justified in taking that 


extreme stop, unless they had good reasons 
for balieving that Visvanatha Aiyar would 
not send the goods in doe course. Phis 
is what Mr. Menziea save in his evidenoe. 
Further we think there is force in the 
suggestion of the learned Vakil for the 
plaintiffs that the plaintiffs are not tanners 
and that it would not have been in their 
interests to take charge of goods whioh were 
still in different processes of tanning aDd 
were not ready. In the meantime, as it is 
clear from the correspondence, the plaintiffs 
instructed tbeir men to keep watoh on the 
tannery without arousing the suspicions of 
Visvanatha Aiyar; and we do not think that 
the plaintiffs oan be blamed in any way in 
proceeding so oautiouely about the matter. 
At the same time they called upon the 
1st defendant to pay up the Rs. 5,000 
which they had given to Visvanatha Aiyar 
at the special request of the 1st defendant 
and to settle alPontstanding accounts. But 
they discovered on the 25tb June that the 
goods had disappeared and that only 1,300 
skins were left in the tannery. 

They took possession of the premises on 
the 6th July not under the terms of Exhibit 
B but under the authority of a power- 
of-attorney given by Visvanatha Aiyar. 

It may be mentioned that before the 
disappearance of the goods was discovered, 
the 1st defendant wanted to secure the 
tannery for his bop, the 2nd defendant. But 
nothing oame of that. On the 12th July 
they obtained further securities from Vis- 
vanatha Aiyar on his reversionary right in 
Pattammal’s estate. That security was 
ultimately found to be of little use to the 
plaintiffs as Pattammal’s estate was heavily 
enoumbered. It may here be mentioned 
that the learned Vakil for the appellants 
contended that the taking of additional 
securities from Visvanatha Aiyar amounted 
to giving time to the debtor Visvanatha 
Aiyar and Co. and that, therefore, the 
surety is absolved from liability under 
the bond. We fail to see any force in this 
contention. 

The view we take of the facts, therefore, 
is that the defendants have failed to prove 
that the plaintiff company were negligent 
in their dealing with Visvanatha Aiyar and 
Co., much less that they oonnived at Visva- 
natha Aiyar violating the terms of th« 
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contract between the plaiutiffe and Visva- 
natha Aiyar and Co. or misappropriating 
the moneys advanced on the goods belong¬ 
ing to Visvanatha Aiyar and Co. 
It might be that the plaintiffs wonld have 
acted more in aocordanoe with the letter 
of the contract, Exhibit B, if after making 
the initial advance they had refnaed to 
make any farther advanoeB, unless and until 
they received oash bills showing that the 
moneys already advanced had been utilised 
in the purchase of skios and the skins so 
purchased were in the tannery or were 
consigned to them and that the weekly 
certificate was regularly for warded to Madras. 
But the contract with Visvanatha Aiyar 
and Co. left it to the disoretioD of 
the plaintiffs, as already pointed out, to 
make suoh advances within the limits laid 
down and at such timers as they chose. 
They were not bound to insist on seeing 
that goods of the value of the advanoes 
already made were in stook, before mak¬ 
ing any further advance and it is more 
than doubtful that any suoh strict procedure 
would have been conducive to the advance¬ 
ment of tbe business. Further in fact 
goods almost of the entire value of the 
advances made to Visvanatha Aiyar and 
Co. were purchased and were in the 
tannery undergoing different processes of 
tanniDg, and it has been already shown 
that their clandestine removal from the 
tannery of Visvanatha Aiyar and Oo. 
could not be attributed to any appreciable 
negligence or want of vigilance on the part 
of tbe plaintiffs. A careful consideration 
of tbe facta as they happened and brought 
to the knowledge of tbe plaintiffs does not 
suggest that they acted otherwise than as 
prudent men of business or deviated from 
the ordinary and customary mode of dealing 
with tanners. 

That being our conclusion on the evidenoe, 
none of the provisions of the Contract Aot 
and the rulings relied on on behalf of the 
appellants, as to tbe circumstances in which 

* surety will be absolved from his obligation 
owing to the negligence of the oreditor 
in dealing with the principal debtor, has 
any application. We fiil to find that the 
plaintiffs in this case did any aot inconsist¬ 
ent with any rights of the 1st defendant 
or omitted to do any aot which their duty 
;owards the 1st defendant required them to 
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do within the meaning of section 139 of the 
Contract Act. 

The well-known case of Wulf v. Jiy (0 
was relied on by the appellants. There 
the plaintiffs might have entered and taken 
possession of the plants and fixtures upon 
tbe interest not being paid at the time 
when it became due. Instead of doing 
this, however, they allowed the mortgagors 
to remain in possession, when they saw that 
the bankruptcy was impending and immi¬ 
nent. Cookbnrn, C. J , says that he had no 
doubt that their intention wa", tbat^ 
being creditors ultra the amount thus 
secured, the goods in question should be 
available as assets under the bankruptcy, 
while they had the security of the 
defendant to come upon in order to get 
paid the debt of £ 300 secured by the 

bill of sate.” Then be refers to the oases 
cited in Story’s Equity Jurisprudence, which 
establish the proposition that ‘where a 
debt i9 secured by a surety it is the business 
of the creditor, where he has security 
available for the payment and satisfaction 
of the debt, to do whatever is neoessary 
to make that security property available.” 
In this case there was no negligenoe or 
wilful default on tbe part of the plaintiffs 
in not taking possession of the tannery 
before they actually did so. The case of 
Watts v. SKuttleioorth (2) lays down the 
proposition embodied in section 139 of the 
Contract Aot already quoted. There the 
surety was held to be discharged as the 
plaintiff, being under a duty towards him 
to insure the fittings, had omitted to do so. 
Pollock, C. 3., points out that “ the rights 
of a surety depend rather on principles of 
equity than upon the aotnal contract; that 
there may be quasi- contract ; but that the 
right of the surety arises out of the 
equitable relation of the parties.” Lord 
Brougham in Moctaggart v. Watson^ 
laid down the law in these words: ’ while 
at law the surety in a bond is not at 
discharged even by a long neglect of the 
obligee to demand payment or aoooant from, 
the principal—nay, when the latter has 

become insolvent daring the time, thus 

suffered to elapse, as was decided in the 

Trent Navigation Company v. Harley (3), the 
Courts of Equity have never, to my know*, * 

(15) (1835) 3 0. & F. 625j 6 B. R. 1534, 

A ♦ C. 1 :: 
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ledge, given a discharge to the surety 
merely on the ground of the creditor, the 
obligee, not having oalled on the debtor 
80 early as he ought, or not having given 
early notiee of hia failure or non payment 
to the surety. ” Then he observes: “ It is, 
however, undeniable that the Courts of 
Equity will look narrowly to everything in 
the oonduot of the obligee which has a 
direet tendenoy to wrong the surety and 
injure his rights and equities, and will, 
as Lord Loughborough said in Rees v. 
Berrington (16), lay hold of such errors to 
release him. The error, however, in the 
present ease arises in supposing that any 
want of aare on the Commissioners’ side, 
in making the trustee do that which the 
Burety had covenanted that he should do, 
was like a postponement of the surety’s 
equities, or diminution of his rights at law.” 
Further on he says,—“ All this may be 
generally true, and yet it cannot avail to 
dissharge a surety who has expressly bound 
himself for a person’s doing certain things, 
unless it can be shown that the party 
taking the security has, by his conduct, 
either prevented the things from being 
done, or connived at their omission, or 
enabled the person to do what he ought 
not to have done, or leave undone what 
he ought to have done, and that, but for 
snoh conduct, the omission or commission 
would not have happened. ” The present 
ease does not fall within the role here 
enunciated. The oase of Durham v. 
Fowler (17) also lays down clearly 
that mere laches of the obligee, or a 
mere passive acquiescence by the obligee, in 
acts which are contrary to the conditions of a 
bond, is not sufficient of itself to relieve a 
Burety, supposing that any such laches has 
been proved, which in this case, as was 
Shown, has not been. Vice-Chancellor Page 
Wood in Datoton v. Laices (18), where 
it was sought to enforce the bond of the 
Sureties given to the Registrars of the Court 
for the proper performance of the duties 
6f an Official Assignee in bankruptcy, held, 
following Mactaggart v. Wat ton (15), that 

«tbe negligence in order to 
2 Ves. Jun. 640; 2 Wh. & T. L. C. (7 th 
#> E. R. 76*. 8 R fi! 3. 

ii t Q* b - d - 394 i 68 L - J- Q- B - 2*0; 00 

IUIw'bS P * 874 - 

Li J Oh‘SaJ'5^ 280 ) 69 B - B - ll0 < 2 Eq. R. 230; 23 

¥ Ob, *84 * R. 218, 101 R. R. 002. 


discharge the sureties must amount to 
connivance at the Official Assignee’s 
getting the fand into his hands improperly, 
or must be so gross as to be equivalent to 
a wilful shutting of the eyes to the fraud 
which he was about to commit No such 
case has been made out here. Much reliance 
was placed by the learned Vakil for the 
appellants on the oase of Kingston upon • 
Bull Corporation v. Harding (4). I do not 
see how anythin? said in that oase will 
help to discharge the 1st defendant in the 
present oase from liability as surety. The 
ruling is that, a surety for a contractor 
is not discharged from liability although 
his position has been altered by the conduct 
of the emoliyer, where that conduct has 
been caused by a fraudulent act or omission 
of the contractor against which the surety 
has, by tbe oGntraot of suretyship, guaranteed 
the emolcyer. Lv’i Ejher, M. R., observes: 
‘ it seems impossible to say that according 
to any doctrine of the law of suretyship a 
surety is released by something which hap¬ 
pens in consequence of that wbiob amounts 
to a fraudulent breach of oontraot against 
which the surety has guaranteed the party 
with whom he has contracted.” At page 508 
Bowen, L.J , observes: “l can understand that, 
where the omission of the employer to do 
something deprives the surety of a right 
under the oontraot, or of the power to 
insist on its exercise, suoh an omission really 
affects a right belonging to the surety and 
so alters his position as to avoid the relation 
of suretyship.” That has no apolioation to 
what happened in this case. Farther on 
he says: '‘The doctrine of law on this 
subject, established in the oase of Mactaggart 
v. Watson (15) and probably before that oase 
and expounded by subsequent authorities, 
particularly in the case of Dawson v. Lowes 
(18> and other oases referred to iu Durham 
v. Fowler (t7) is thi«, mere omission on the 
part of tbe employer, mere passive acquies¬ 
cence in acta which are improper on the 
part of the employee will not release tbe 
surety. If there be an emission to do some 
act which the employer has extracted with 
the anrety to do, or to preserve some 
security to the benefit of which the surety 
is entitled, the oase is different. There the 
omission would be one inconsistent with the 
relation between the surety and the person 
with whom he has ooutraoted to be surety. 
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Tl.e law as expounded in the above 
ease?, which is the law applicable in India, 
does not help the appellants in any way. 

It must, therefore, be held that they are not 
released from their liability under the bond 
by reason of any act or omission on the part 
of the plaintiffs. 

Asalready indicated, there were 1,300 skins 
in the tannery when it was taken possession 
of by the plaintiffs. It was argued by Mr. 

S. Varadaohari, on behalf of the respondents, 
that his clients received only 300 or 400 
skins out of that lot, but the plaintiffs’ 
witness No. 4, Sadasiva Aiyar, who succeed* 
ed Damrdaram Pillai at the tannery as the 
plaintiffs’ representative, says that when he 
took possession there were 1,000 skins and 
that he seot them to the Madras Office. I 
think the plaintiffs must account for the 
1,300 skins The price of a raw gcat skin as 
entered in the cash bill, Exhibit ZZZ works 
out at about Re. 1-8*0 per skin. There is 
nothing to show that they all belonged to 
Visvanatha Aiyar and Co., or to Visvanatha 
Aiyar individually, or partly to the one and 
partly to the other and in *hat proportions. 
Under theoiroumstanoes, the equitable course 
would be to hold that half of them belonged 
to Visvanatha Aiyar & Co., and half to 
Visvanatha Aiyar individually. On that 
basis the defendants ought to receive credit 
for Rs. 975 the value of 650 skins. In addi¬ 
tion to that, it appears from the correspond 
enoe that 20 bundles of skins were ready for 
despatch from Triohinopoly to Madras on 
31st May 1911 and that they must have been 
received by the plaintiffs in Madras by the 
6tb June It was contended on behalf of the 
plaintiffs that these 20 bundles are the same 
as, or included in, the 8 bales referred to in 
the invoice of skins shipped per (lan 
Robertson ” on the 7tb June on account of 
Visvanatha Aiyar individually. We were 
referred to the entry, under the date of 2nd 
June, of payment of freight with respect to 
12 bundles. There is no evidence to identify 
the one with the other. The learned Sub¬ 
ordinate Judge has given credit to Visvanatha 
Aiyar and Co. for Rs, 1,831-8 2 the^value of 
2 bales of sheep skins shipped per Oolaba * 
which the plaintiffs had credited to Visva¬ 
natha Aiyar’s individual account. It was 
argued on behalf of the appellants that the 
sheep skins whioh on the 17th May were in 
the “ Beoond bark ” could not have bean 
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ready for shipment per ss. " Oolaba ” on the 
12th June. Having regard to the evidence 
of Mr. Menzies as to the time taken in the 
different processes of tanning we cannot say 
that there is any force in this contention. 
We think that, upon the evidence, we must 
hold that the plaintiffs should account for 
the entire 20 bundles. It may be pointed 
out that the evidence addaoed on this point 
by the plaintiffs was to the effect that these 
twenty bnndleB were never received. We 
think that this must bs a mistake. Taking 
250 skins per bundle it would amount to 
5,000 skins and the weekly oertiGoate pre¬ 
pared on the 17th May shows that there 
were 5,100 goat skins in stock on that day 
excluding the 3,000 sheep skins. In the absence 
of speciGc evidence one oannot say that the 
20 bundles contained only goat skins and 
no sheep skins at all; and, as there is no 
evidence to the contrary, we mnst hold as in 
the case of 1,300 loose skins that half of the 
quantity belonged to Visvanatha Aiyar and 
Lo. and half to Visvanatha Aiyar’s indivi¬ 
dual account. Taking the value of each 
skin at Rs. 2, the defendants would be entitl 
ed to credit for R^. o,000. But they have 
already received oredit for R-j. i,tt<l-8 ; 
dednofcing this sum they will be entitled t> a 
further oredit of Rs. 3,168 7-i0 and adding 
to this Rs. 97 d the price of half of the 1,300 
loose skins the defendants will be entitled to an 
additional oredit altogether of Rs. 4,14-f- -10. 

The last question whioh remains to be 
considered relates to the liability of the 2nd 
and 3rd defendants. The *nd defendant 
was a major at the time of the contract, 
Exhibit B, whioh refers to the guarantee- 
bond, Exhibit Bl, as already mentioned was 
executed by his father, and it must be taken 
that he consented to and authorised the 
giving of the guarantee by whish the entire 
family property was made security fo* the 
doe performance of the contract by Visva' 
natha Aiyar & Go Mr. Mayne in his Hindu 
Law, 7th Edition, paragraph 344, correctly 
lays down that “any want of capacity on 
the part of the father to alienate the family 
property may be supplied by the consent of 
the oo parceners. Such consent may eit e * 
be express or implied from their 00 ” d “5; * 
or after the time of the transaction. 
is sufficient to dispose of the 2nd defendant a 

objection. . . • 

The 3rd defendant, however, ww * auw 
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at the date of the transaction and if he ia to 
be held liable at all it mast be on the ground 
of a Hindu son’s obligation to pay hia father’s 
debt if that debt was not inonrred for 
immoral or illegal purposes. For, as found 
by the learned Subordinate Judge, there 
eould have been no family neoessity for the 
exeeution of the surety-bond, Exhibit B 1, 
pledging the family property nor could the 
guaranteeing of the tanning business be a 
legitimate family purpose. The contention on 
behalf of the appellants is that a Hindu son’s 
pions obligation to pay his father’s debts 
does not arise so long as the father is alive 
inasmuch as be may in his own lifetime 
discharge saoh debts or may leave assets 
sufficient to meet his liabilities. This pro¬ 
position is based on a passage in the judg¬ 
ment of the Lord Shaw in a recent Privy 
Oonnoil deoision in Sahu Ram Chandra v. 
Bhup Singh (5). It is not contended that 
under the Hindu Law, as was applied in this 
Presidency or elsewhere before this judg¬ 
ment of the Privy Council, a Hindu son s 
obligation to pay his father’s debts not 
incurred for illegal or immoral purposes did 
not arise until after his death. In fast no 
such contention could be put forward in faoe of 
the state of the rulings of the Courts. It ia 
not necessary to go through all the oases on 
the cubjeot and it will be sufficient to men¬ 
tion some of the leading decisions, including 
those of the Privy Council, which left no 
room for doubt on the point. Here it must 
be mentioned that it ie not a mortgage- 
deoree that is sought against the 3rd defend- 
ant’s share, but that he is sought to be 
made liable only to the extent of his share 
in the joint family property. 

In Sami Ayyangar v. Ponnammal (6) both 
the father and son were sued on a hypothe¬ 
cation bond executed by the father and it 
was held that as regards the liability of the 
son’s share for the debt of the father as a 
mere money claim there could be no ques¬ 
tion sinoe it was found that the mortgage 
waB for consideration and was not illegal 
or immoral. And both the learned Judges 
held the alienation to be bad inasmuch as it 
was not made for an antecedent debt. In 
Ramasami Aadan v, TJlaganatha Qoundan (7) a 
Full Bench of this Court also held that in a 
■ait against the father and son the son’s share 
in the family property would be liable for the 
incurred by the father not being for any 


illegal or immoral purpope. Subramania 
Ayyar, J., delivering the leading judgment of 
the case, both upon a review of th9 original 
authorities and also of the rulings of the 
Courts says: "Be this as it may, it is impossi¬ 
ble to hold under the law, as it stands 
established by the repeated decisions of the 
ultimate Court of Appeal, that a oreditor 
suing a Hindu for his personal debt is not 
entitled to include, as defendants in the suit, 
the debtor’s sons.” In Chid >mbara Mudaliar 
V. Koothaperumal (8) also the same view of 
the law was accepted as established by a 
uniform course of decisions. Tho learned 
Judges, however, laid down that there was 
no distinction in principle between a mort¬ 
gage given for an antecedent debt and a 
mortgage given for a debt then incurred. 
On the latter point, this decision has been 
overruled by a Full Benoh in Venkataramanaya 
Paniulu v. Venkataramana Doss Pantulu (19). 

In Calcutta the law seems to have been tho 
same; see Luchmun Dass v Giridhur Chow- 
dhury (9', Kithun Pershad Chowdhunj v. Tipan 
Pershad Singhi 10) and also in Allahabad—Bee 
Karan Singh v. Bhup Singh (2 j), Chandradeo 
Singh v. Mata Prasad (ll), [which contains 
the judgment of Stanley, C J., relied on by 
the Privy Council in the oase of Sahu Ram 
Chandra v Bhup Singh (5)] in which it ia 
stated that a son may be successfully sued 
for the debts of his father as he is under 
an obligation to discharge his debts provided 
that the suit be not barred by limitation and 
that the deoree passed in such a suit may be 
enforced in execution by the sale of the ances¬ 
tral property of the family. 

The ruling of the Judicial Committee on 
the point is also to the same effeot as pointed 
oct in the various oases referred to. I need 
mention only the oase reported in Nanomi 
Babuasin v. Modhun Mohun (12) where their 
Lordships laid down that if the father’s debt, 
not having been contracted for an immoral 
purpose, is such as to support the sale of the 
entirety of the joint estate, either he may 
sell the latter without suit or the 
creditor may obtain a sale of it by suit; 
but the joint pods, not being parties to 
the execution proceedings or to the sale are 
uot precluded from having a question as 

(19) 29 M. 200j 1 M. L. T. 28, 16 M. b. J. 69. 

(20) 27 A. 16, 1 A. L, J. 310, A. W. N. (1904) 161, 
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to the nature of the debt tried in a suit of 
their own ; a right which will, however, avail 
them nothing unless it is shown that the debt 
is one which will not justify a sale of the 
joint estate. 

Now, doming to the oase in Sahu Ram 
Ohandra v. Bhup Singh (5), the point for con¬ 
sideration before their Lordships was as to 
what was an antecedent debt within the mean¬ 
ing of Hindu Law which would justify a father 
in alienating the family property. There the 
only decree that oould be obtained was on the 
basis of a mortgage; ihe plaintiffclaim for 
repayment of the money as a simple debt had 
been barred long ago as pointed out by the 
Judicial Committee. The point they had to 
settle was whether the plaintiff, under the 
circumstances, was entitled to a mortgage- 
decree. They, first of all, state the general 
principles of Hindu Law, namely, that a gift, 
sale or mortgage by one oo parcaDer except 
with the consent, either express or implied, 
of all the other oo-parceners, is invalid but 
that the manager and the head of the family 
oould alienate the family property for reasons 
of necessity. To these principles, they point 
out, there is one exception, namely, alienation 
by a Hindu father of the family property in 
order to discharge an antecedent debt of his 
own. But, it was further argued by the 
appellant (the respondents were not repre¬ 
sented by Counsel before their Lordships) 
even a mortgage not executed either for 
family necessity or for an antecedent debt oould 
be upheld on the basis of the pious obliga¬ 
tion of a son to pay his father’s debt if the 
money which was borrowed on the mortgage 
was not obtained for an illegal or immoral 
purpose. In dealing with that argument, 
they made the following observation whioh 
has given rise to so much difficulty in our 
Courts: “While the father, however, remains 
in life, the attempt to affect the sons’ and 
grandsons’ shares in the property in respect 
merely of their pious obligation to pay off 
their father’s debts, and not in respect of the 
debt having been truly incurred for the 
interest of the estate itself, whioh they with 
their father jointly own, that attempt must 
fail; and the simplest of all reasons may be 
assigned for this, namely, that before the 
father’s death be may pay off the debt, 
or after bis death there may be 
ample personal estate belonging to the 
father himself out of whioh the dsbt may 
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be discharged. In short, responsibility to 
meet the father’s debts is one thing, and 
the validily of a mortgage over the joint 
estate is quite another thing.” In our 
opinion, the last sentence shows that their 
Lordships did not mean to lay down that, 
bo loDg as the father was alive, the son' 
oould not be sned along with the father 
for a debt which was incurred by the 
father but not for any illegal or immoral 
purpose. All that the passage seeks to 
meet is, the argument that the father was 
entitled during bis lifetime to dispose 
of the properly of the family not for any 
family purpoire nor to discharge any antece¬ 
dent debt. It must be observed that, if 
tbeir Lordships wanted to lay down the 
law as to the liability of the son to pay 
a father’s debt by virtue of pious obligation 
differently from what had been so well 
established id Indie, supported by their own 
previous deoisior s they would have expressed 
themselves clearly to that effect. On the 
other hand, ibere is not even an allusion 
to aDy of the rulings on the question or to 
the state of the law as understood hitherto. 
A similar interpretation was placed on this 
deoision by ansther Bench of this Court in 
Vinianampati Peda Venkanna v. Vadlammnati 
Sreenit asa Deekahaiulu (13) and the same view 
has prevailed in the Bombay High Court, in 
Hanmant Kashinath v. Oaneah Annaji (21). 
In Sripat Singh Dugar v. Prodyat Kumar 
Tagore (14) in execution of a mortgage- 
deoree against the father, the whole of the 
family property was held by the Privy 1 
Council to be liable to be sold, if the debt 
was found not to have been incurred for 
an immoral purpose, and in Jogx Das v. 
Qanga Ram (22) their Lordships, referring 
to the case of Sahu Ram Ohandra v. Bhup 
Singh (5), regard it as only laying down 
the proposition that the family property 
oannot be alienated except for necessity or 
for the payment of an antecedent debt, 
quite distinot from the debt incurred for 
the mortgage itself, and that the sons of 
the moitgsgor are not bound by any suoh 
alienation by reason of pious obligation to 
pay tbeir father’s debt and not that their 
shares in the family property would not 
be liable for a simple money-deoree :i* 

(21) 51 Ind. Caa. 6l2j 21 Bom. L. K 485j 43 B. 818. « 

(22) 42 Ind Cas. 791} (1917; M. W. N. 739} 21>a* 
W. N. 957 (P. 0.). 
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the debt was not ineurrel for an immoral 
purpose. 

In the result, we ooofirm the judgment 
of the learned Subordinate Judge and 
dismiss the appeal with costs, exsept that the 
deeree will be modified by giving oredit to 
t.he defendants for R*. 5,975 instead of the 
amount allowed by the Subordinate Judge. 
The defendant)* will be allowed four months 
from this date for payment of the deoree 
amount. 

Atlimg, J.—I agree, and have nothing to 
add. 

; m. o. p. 

• Appeal dismissed 

except for a small variation. 


ALLAHABAD HIGH COURT. 

Oivil Revision No. 45 op 1919. 

Maroh 1,1920. 

Present s—Justioe 8ir P. 0. Banerji, Kt, 
GULABI amd othcbs—Dcfxndants 
—Petitioners 
versus 

MITHAN L AL amd ora*RS—P lustiff 

AMD OlFSNDiNT*—OPPOSITE PARTIE8. 

Agra Tenancy Act <11 of ■ROU, «8. 164, '77 (f) 
Jurisdiction, plea of, futile, urged—Civil Court, 
jurisdiction of, to entertain appeal. 

A. suit under seotion 151 of the Agra Tenancy Aofc 
for the resumption of land held rent-free is cogniz¬ 
able only by a Revenue Court, and no question of 
jurisdiction arises: if, however, such a plea is urged 
that would.-not oonfer jurisdiction on a Oivil Court 
to entertain an appeal in the suit. 

Oivil revision agaicut the order of the 
District Judge, Moradabad,* dated the 9th 
January 1919. 

Mr. Af, L. Sandal, for the Appellants. 

Dr. 8. Id. Sulaiman, for the Respondents. 

JUDGMENT.—This is an application for 
revision of an, order of the lower Appellate 
Court directing the memorandum of appeal 
to that Oourt to be returned to the appellant 
for presentation in the proper Oourt. The 
suit was instituted in the Revenue. Oourt 
for resumption of oartain land which wa9 
alleged to bi fcbe rent fre9 hulling o! the 
defendants held by them fur performance of 
Ogrt^in services. Some of tbs defenlants 


in their written statement alleged that they 
were tenants with rights of oocnpanoy but 
they added that the suit was not cognizable 
by the Revenue Oourt. The Oourt of first 
instance went into the merits and decided 
against the defendants. The litter preferred 
an appeal against the decision of that Court 
to the Distriot Judge and they did so on 
the ground that a question of jurisdiction 
had bean raised and decided and that, conss- 
quently, an appeal lay to the Distriot Judge 
under seotion 177 (f) of the Tenancy Act. 
By reason of oertain rulings in which there 
were conflicting remarks, the question raised 

in this case was referred to a Pull Bench in 

the case of Ookaran Singh v. Qanga Singh (1)} 
In that case, which is reported in Volume 
XVII of the Allahabad Law Journal Reports, 
page 1072, f Ookaran Singh v. Qanga Singh 
(1) , it was held that where assuming the 
allegation made in the plaint to be true, it was 
contended that the Revenue Court had no 
jurisdiction to entertain the plaint, that 
would be a proper plea of jurisdiction and 
in suoh a oase an appeal could lie to the 
Distriot Judge In the present suit, if the 
allegations in the plaint are true, it could 
never be said that the suit was not cogniz¬ 
able by the Revenue Court. The suit pur¬ 
ported to be one for the resumption of 
land held rent-free and it was under sec¬ 
tion 154 of the Tenancy Aot that the suit 
was brought. If the land was held rent- 
free, a suit for resumption of such land 
could only be brought in the Revenue Court. 
Therefore, no question of jurisdiction arose 
in the ease and the plea of jurisdiction was 
a futile plea. It was aLo manifestly futile 
because th« defendants’ own allegation was 
that they were tenants with a right of 
oooupancy. A suit for the ejectment of suoh 

tenants was undoubtedly one cognizable by a 

Revenue Court. The learned Judge of the 
lower Appellate Court was, therefore, right 
in holding that he had no jurisdiction to 
entertain the appeal and this application 
for revision mast fail. I accordingly dis¬ 
miss it with costs. 

Appeal dismissed. 

0) « In4. 0a». 77J, IT A E, J. I07i| l P. L R. 
(A) 1*6| .43 A. 91. 
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CALCUTTA HIGH COURT. 

Letter? Patint Appeal No. 159 of 1919. 

April 23, 1920. 

Present : —Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice and Justice Sir Ernest 

Fletcher, Kt. 

KAMINI SUNDARI DASI and otbers 
—Plaintiffs—Appellants 

versus 

PRASUNNA KUMAR SIL— Defendant 

—Respondent. 

Benyal Landlord and Tenant Procedure Act (fill 
li. C. of i869 ) — Under-tenant holding -undera raiyat, 
status of—Occupancy rights, whether can he acquired 
hy such tenant . 

An umlor-l pnant who holds undor a raiyat is not 
a raiyat and cannot acquire a right of occupancy 
in a case governed l»y Act VIII B. C. of 1869. 
[p. 662, col. 2,] 

Appeal against the decree of Justice 
Sir Syed Shamsul Huda, Kt., dated the 21st 
of July 1919, in Appeal from Appellate 
Decree No. 316 of 1918. 

Babus Qirija Vrosonna Sanyal , for the 
Appellants. 

Babus Sarat Chandra Hoy Ohoudhuri t Satya 
Charan Sinha and Bwi.endra Kamar Butt , for 
the Respondents. 

JUDGMENT.—This is an appeal under 
olauee 15 of the Letters Patent from the 
judgment of Mr. Justice Shamsul Huda, in a 
suit for ejectment. 

The plaintiffs appellants claim a raiyati 
interest in the disputed land and seek to 
recover possession on the allegation that the 
defendant was an under raiyat whose ten- 
anoy had been terminated by a notice to 
qait. The defendant contends that he him* 
self has a right of occupancy and cannot 
consequently be evioted. 

It has been found that the original raiyat 
in occupation of the land, was one Monsa. 
His interest in the land was acquired by one 
Ful Cband. But Ful Chand did not turn 
out his vendor from the land who oontinned 
to cultivate the same. The real point in 
controversy in this case is, what was the result 
cf this tiansaotion. It has been contended on 
behalf of the defendant that, notwithstanding 
the transfer by Monsa to Ful Chand, Monsa 
continued to be a raiyat in respect of the 
land and acquired the status of an occupancy 
raiyat . This position ib sought to be sup 
ported by referenoe to seotion 6 of Aot VIII 
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of 1869, B. C., which is in force in the dis¬ 
trict where the disputed land is situated. 
The argument, on behalf of the respondent, 
has in substanoe been that Aot VIII of 1869, 
B. C., bb well as Aot X of 1859 did not son- 
template the existence of an under- raiyat, 
because that expression was coined and used 
for the first time by the framers of the 
Bengal Tenancy Aot, This contention is 
manifestly fallacious ; for it is well-known, 
and is recognized in numerous decisions in 
the reportp.that under raiyats existed all over 
the country before the Bengal Tenancy Aot 
was placed od the Statute Book. It has been 
seriously argued, howevei, that these sub¬ 
tenants, under-ratf/ate, were themselves raiyots, 
snob an argument has been found possible 
because the term * raiyat ’ was not defined 
either in Act X of 1859 or in Aot VIII of 
1869, B. C. In our opinion, there is no 
foundation for this contention. In the case of 
Baboo Dhunput Singh v. Baboo Qooman 8ingh 

(1), Mr. Justioe Elphinstone Jackson observ¬ 
ed that, as a general rule, raiyats are cul¬ 
tivating tenants but they may not be ini¬ 
tiators at all themselves; they may cultivate 
their lands by hired labour or by under¬ 
tenants. To the same effect are two later 
decisions, namely, Kales Kishore Chatter:ee v. 
Ram Churn ishah (2) and Kales Churn 
Singh v. Ameeroodeen (3). In the 
former of these cases Mr. Justice Elphin- 
stone Jackson pointed out that section 6 of 
Aot X of 1859 distinctly alludes to the 
oiroumstanoe of a raiyat with right of ocou- 
pancy sub-letting his land and does not declare 
that such raiyat thereby loses bis right, but 
that the sub-lessee thereby gains no right. 
It is very common all over the country for 
raiyats who have rights of occupanoy to 
sub let in the Bazar; but that gives the 
Zemindar no right to dispossess the raiyat 
with right of occupancy, as the Zemindar 
here has done.” We cannot possibly accept 
the contention of the respondent that an 
under-tenant who holds under a raiyat is a 
raiyat and acquires a right of occupancy, 
with the consequence that if there is a tenant 
under such a person he also is a raiyat with 
a right of occupancy. The fallaey of this 


(1) W. R. 1864, Aot X Rulings, 61, 

(2) 9 W. B. 344. 

(3) 9 W. B. 679. 
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argument becomes manifest, when on close 
analysis we find that it leads an in the 
position that in respect of the same plot of 
land there may be an inGnit8 series of ten¬ 
ants, each under his superior holder bat all 
of them raiyats and all of them in enjoyment 
of a right of oocnpanoy. It is sufficient to 
say that there is no authority to be found in 
any Statute or in any reported decision in 
support of this astounding conclusion. The 
learned Vakil for the respondent contended, 
however, that there was, at any rate, no 
deoision against his view. That is so, for the 
obvious reason that during the sixty years 
which have elapsed since Act X of 1859 was 
passed, no one has ventured to advance an 
argument of this description. In our opinion, 
on the facts found, there can be no room for 
doubt that the plaintiff is a raiyat and the 
defendant is an under-tenant. The tenancy 
of the defendant was terminable and has 
been terminated in accordance with law. Cou- 
sequntly, he cannot successfully resist the 
claim for ejectment. 

The appeal must be allowed, the decree 
made by Mr. Justice Shamsul Hnda set 
aside and that of the Special Subordinate 
Judge restored with costs here and before 
Mr. JusticeJShamsul Huda. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 67 op 1919. 

March 2, 1920. 

Present :—Justice Sir P. 0. Banerji, Kt. 

MATHURA AND ANOTHER—DEPENDANTS — 

Applicants 

versus 

RAGHUNATH SAHAI and another— 
Plaintiffs—Opposite Parties. 

Provincial Small Cause Courts Act (IX of 1887A Sch. 
II, Arts. 35 (ii), 43 (a)— Suit for ornaments pledged 
or their value, whether cognizable by Small Cause 
Court — Ornament8 not identifiable—Decree, proper. 

A suit for the recovery of ornaments pledged, 
or, in the alternative, for their value, is not excluded 
from the cognizance of a Court of Small Causes. 
Neither Article 35 (n) nor Artiole 43 (a) of the 
SeoondSchedule to the Provincial Small Cause Courts 
Aota is applicable to Buoh a suit. [p. 663, col. 2.] 


Where in saoh a suit the ornaments oannot bo 
identified, the proper course for the Court is to 
make a decree for an amount which will compensate 
the plaintiff for the ornaments, [p. 66t, col. 1.] 

Civil revision against the deoision of the 
Judge of the Court of Small Causes at 
Gorakhpur, dated fche2l8t March 1919. 

Mr. Haribam Sah^t, for the Applicants. 
Mr. S P. Sinha, for the Opposite-Parties. 

JUDGMENT.—I do not think I should 
interfere in this oase. The suit was brought 
in a Court of Small Causes and what the 
applicant seeks is that I should treat the 
matter as an appeal from the deoree of that 
Court. However, a legal objection has been 
taken to the effect that the suit was not of 
a nature oognizable by a Small Cause 
Court, and reference has been made, to 
Artiole 35 (it) and Artiole 43 (a). I do 
not think that these articles are applicable 
to the present case. According to the allega¬ 
tions in the plaint, the defendants against 
whom the suit was brought, bad committed 
do oriminal offence for which compensation 
was being claimed. The person who is said 
to have misappropriated the ornaments 
about which the suit was brought, was 
Tulebi Ram, the plaintiffs’ gurrashta. The 
plaintiffs’ oase was that Talshi Him, without 
authority from the plaintiffs, handed over the 
ornaments in suit, to the defendants. The de¬ 
fendants alleged that Tnlshi Ram had pawned 
them with the defendants and that it was 
within the scope of his authority to do so. In 
a previous suit which the defendants brought 
against the plaintiffs, they made a similar 
allegation and they sought to recover the 
amount of the alleged loan from the plaintiffs 
and for sale of the ornaments. That suit 
was dismissed as against the plaintiffs. The 
Court held that Talshi Ram had no authority 
to pledge the ornaments, which were the 
property of the present plaintiffs, to the 
defendants. In the present suit also the Court 
below had found that Tnlshi Ram had no 
authority to hand over the ornaments. The 
plaintiffs, it is true, in the previous suit 
which they brought, had allegpd that Tnlshi 
Ram bad oredited in the plaintiffs’ account 
the sum of R- 165 as received from the 

defendants and that the plaintiffs were pre¬ 
pared to give credit to the defendants for 
that amount, but the defendants denied the 
plaintiffs’ allegation and contested the claim 
upon the basis of the so-called pledge by 
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Tulshi Ram. That suit was withdrawn with 
liberty to bring a fresh suit. In the present 
snit the plaintiffs claim the reoovery of the 
ornaments and, in the alternative, for their 
value. As it was found that Tnlahi Ram 
had no authority to pledge the ornaments 
or to sell them, the plaintiffs are entitled to 
recover the ornaments. The ornaments 
oould not, however, be identified and, there* 
fore, the only course left for the Court to do 
was to make a decree for an amount whioh 
would oompensate the plaintiffs for the 
ornaments in the possession of the defendants. 
The Rs. 165 whioh Tulshi Ram received from 
the defendants and credited to the plaint¬ 
iffs in their aoooont was a matter between 
Tulshi Ram and the plaintiffs. Furthermore, 
the claim previously brought by the defend¬ 
ants to recover this sum from the plaint¬ 
iffs was dismissed as against them. The 
defendants cannot, therefore, claim that sum 
as a condition precedent to the return of 
the ornaments or the payment of their value. 
The deoree whioh has been made by the 
Court below for an amount whioh is much 
less than the amount claimed in the plaint, 
seems to be a reasonable deoree. I accord¬ 
ingly dismiss this application but, having 
regard to the circumstances of the oase, I 

make no order as to costs. 

Application dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 170 op 1919. 
January 16, 1920. 

Present: —Mr. Justice Sultan Ahmed. 
BRIJMOHAN PATHAK —AppEuLant 

t e?8U8 

. DEOBHANJAN PATHAK— Opposite 

Party. 

Civil Procedure Code (Act V of 19089, e. 161, O. 
XLI, rr. 23, 25— Remand— Appellate Court, inherent 
'power of. 

The powers of an Appellate Court as regards 
remand are not restricted to the cases specified in 
Order XLI, rules 23 and 26, of the Civil Procedure 
Code: an Appellate Court may, in the exeroise of its 
Inherent powers under seotion 151 of the Code, 
remand a case if it considers it necessary for the 
ends of justice to do so. 

. Oivil revision against an order of the District 
Judge. Giya, dated the 25th January 1919. 

Mr. 6. N.Dutt, for the Aopellan*. 

, Mr, Sivanandan Rav, for the Opposite 

p ar ty. 

, JUDGMENT.—This application has beep 


tisst 

filed against an order of tbe District Judge 
of Gaya remanding the case to the Munsif 
for a re-d#>oiaion on the whole oase after 
taking evidence on the question of sanity or 
otherwise of one Sridbar Pathak. 

The main ground that has been urged 
against tbe legality of that order is that the 
order is one which is not covered by Order 
XLI, rule 23 or rule 25. Not much dis¬ 
cussion on tbe point is necessary, inasmuch 
as 1 find that the point is concluded by 
authorities. It has been held in the 
case of Abdul Karim Abu Ahmed Khan 
Okatnavi v. Allahabad Bank Ld. t (1) 
that the powers of the Appellate Court ae 
regards remand are not restricted to the 
ease specified in Order XLT, rule 23, bat the 
Appellate Coart can exeroise tbe power of 
remand coder its inherent powers given by 
tbe Legislature under section 151 of tbe Civil 
Piooednre Code, if tbe Court thinks that it 
is necessary for the ends of justice to do 
so. This case has been followed, in this 
Court by Roe and Jwala Prasad, JJ., in the 
oase of Raghunandan Singh v. Jadunandan 
Singh (2). Therefore, I have absolutely no 
doubt that tbe learned Judge had power to 
remand the oase, as he did consider that it 
was for the ends of justice that be should 
do so. There is, however, a oase of this Court 
[Haradhan Mandat Modak v Isiear Das (3) ] 
where Mulliok and Atkinson, JJ., took a dif¬ 
ferent view, but I find on reference to the 
dates of the decision of tbe Full Bench of 
the Calontta High Court and the deoicion 
by Roe and Jwala Prasad, JJ., that tbe case 
of Haradhan Mandal Modak v Iswar Das (3) 
was decided before tbe Full Bench decision. 
Under those oironmstanoep, I think that I 
must follow the decision of the Fnll Bench 
of the Calcutta High Court which has 
been already acoepted as a good decision by 
this Court. 

In view of my decision upon the main 
point, it is not necessary to go into the ques¬ 
tion whether tbe application is entertainabls 
under seotion 115 of tbe Civil Prosed ore Code. 
This application is rejected and the Bale is 
discharged. 

Application rejected; Rule discharge i. 

Cl) 41 Ind. 698; 44 0. 929; 21 0. W. N. 877| 

26 0. L. J *9. _ «■ t 

(2) 43 Ind. Cm. 959; 4 P. L. W. 449; 3 P. L. J* 

253. * .. • 

(8) 88 Ind- 0*s. 797} 3 P, h- J. 0’} 8 P* h- 


INDIAN OASES. 



▼•I. LVUt] INDIAN 

B1B4TI RAMAN B4S1K «. HARIS CHANDRA BAIAK, 

CALCUTTA HIGH COURT. 

Appeal faOh Appellate Decree No. 546 

of 1918. 

July 11, 1919 

Present :—Mr. Justice N, R, Ohatterjea 
and Mr. Justice Daval. 

REBATI RAMAN BAS4K and others — 
Plaintiffs — Appellants 
versus 

HARIS CHANDRA BASAK and others 
—Defendants—Respondents. 

Civil Procedure Code (Act V of 1908,), 0. VI, r. 17 
_ Plaint, amendment of, when permissible. 

Order VT, rule 17 of the Civil Procedure Code 
gives a Court ample power to permit the amendment 
of a plaint, and this power should be liberally 
exercised; but where an amendment would pre- 
iudioe the opposite party, as where the amendment 
would introduce a totally different, new and moon, 
aistent case, leave to amend should be refused, [p. 
666, ool. 1.] ... 

Appeal against the deoree of the Additional 

District Judge, Howrah, (Hooghly.) dated the 
8th of December 19 • 7, affirming that of 
the Subordinate, Judge, Howrab, dated the 
28th of June 1^17, 

Dr. Jadunath Kanjilal, for the Appellants. 

Babu Naiendra Nath Qhosh, for the Re¬ 
spondents. 

JUDGMENT.—This appeal arises out of 
a suit for partition, and the only question 
involved in this appeal is, whether the Conrts 
below were right in refusing to allow the 
plaintiffs to amend the plaint under the 
following oiraumatanaes. 

The plaintiffs alleged that the property in 
suit was the anoestral property of the plaint¬ 
iffs and defendants; that the plaintiffs were 
in joint possession with the defendants as ao- 
sharers; that as it became inoonvenient to 
hold possession of the property jointly, they 
gave notiae to the defendants to effeat a 
partition and then brought this suit. The 
oause of action is said to have arisen in 
January and May 1916 when the defendants 
deoliued to effeat the partition. 

The defence (of the defendant No. 1 who 
alone contested the suit), inter alia , was that 
the plaintiffs had no title, that the property 
was not ejmali property, and that the plain¬ 
tiffs had no possession. He accordingly con¬ 
tended that the suit could not be maintained 
in the form in whioh it was instituted. 

There were several issues raised, the first 
issue being: '* Is the suit maintainable in 
its present form? Can the plaintiffs claim 
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.partition without praying for declaration of 
titleP” The fourth issue was: “ Is the aubjeot- 
matter of the suit undervalued and is the 
suit properly stamped ?” and the seventh 
issue was: " Were the plaintiffs or defend¬ 
ant No. 2 or their predecessors*in interest, 
Madan Mohan Basak. ever in possession of 
the property in suit ?” 

The questions of Court fee and possession 
were taken np several months before the 
trial commenced, and the learned Subordi¬ 
nate Jndge came to the conclusion that the 
plain* iff s were out of possession at the date 
of the suit and that the suit, therefore, could 
not be maintained on a Court-fee of R*. 10. 
Thereupon the plaintiffs paid ad valorem 
Court fee, bnt did not amend the plaint. 
When the suit came on for hearing, the 
Pleader for the defendant objeated that the 
suit oonld not be proceeded with on the 
plaint, as framed. The plaintiffs thereupon 
put in a petition in whioh they stated that 
the prayer ( kha ) in the plaint was wide 
enough to be oonst.rned as a prayer for 
possession after partition and that if that 
was not considered suffijijnt, the plaint 
might be amended by adding the words at 
the end of the prayer (kha), namely, that 
“ Out of the entire property, 4 annas 5 
gundas 1 kara Bhare being separately demar¬ 
cated, a deoree for possession may be given 
in favour of the plaintiff with respeot to the 
same.” 

As a matter of faot, the prayer (kha) in 
the plaint was to the same effect and the 
application was not really an amendment of 
the plaint. The learned Subordinate Judge 
held : “ The application is equivooal and 

does not contain all the elements necessary to 
convert the present suit into a suit for 
recovery of possession. Under the oirourn- 
stances, I refuse to admit this application and 
bold that the snit is bad in form and is not 
maintainable on that account.” Oa appeal, 
the learned Additional District Judge has 
affirmed the order of the first Coart. 

The plaintiffs have appealed to this Court 
and it has been contended before ns that the 
amendment onght to have been allowed. 

A* stated above, the suit was originally 
brought for partition, that is, on the footing 
that the plaintiffs were in joint possession 
with the defendants and meiely wanted 
separate possession. That case has been 
found to be false. They will PQW tq 
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sue for recovery of possession. That will be 
a new aause of action and different from 
that on which the snit was originally based. 

There is no doubt that the Civil Procedure 
Code gives ample power to the Court to 
give leave to parties to amend the pleadings. 
Order VI, rule 17 lays down: ' The Court 
may at any stage of the proceedings allow 
either party to alter or amend his pleadings 
in auah manner and on suah terms as may be 
just, and all suah amendments shall be made 
as may be necessary for the purpose of deter- 

mining the real quest ions in controversy between 

the parties.” And rule 7 provides: No 
pleading shall, except by way of amendment, 
raise any new ground of olaim or contain any 
allegation of fact inconsistent with the pre¬ 
vious pleadings of the party pleading the 

same.” , , 

It is contended, however, on behalf of the res¬ 
pondent that the defendant would be seriously 
prejudiced in his defence on the question of 
limitation, if the amendment were allowed by 
converting the snit into one for recovery 
of possession, because although the period of 
limitation for the olaim for recovery of 
possession might be proved at the trial to 
have expired between the date of the institu¬ 
tion of the suit and the date of the amendment, 
it would be 6aved by reason of the amend¬ 
ment whioh would relate back to the date 
of the institution of the suit, whereas a new 
tnit, if filed at the date of the amendment, 
would be barred. We were referred to the 
cases of Cropper v. Smith (l) and Kali Das 
Chaudhuri v. Srimati Danpadi Sundari Dassee 

( 2 ). 

Although, as we have said, the power given 
to the Court should be liberally exercised, 
this should not be done where the amend¬ 
ment would prejudice the opposite party. 

In the case of Cropper v. Smith (1) Bowen, 
L. J., observed : “I think it is a well estab¬ 
lished principle that the objeot of Courts is to 
deoide the rights of the parties and not to 
punish them for mistakes whioh they make 
in the oonduot of their oases by deciding 
otherwise than in accordance with their rights. 
Speaking for myself, and in oonformity with 
what I have heard laid down by the other 
division of the Courts of Appeal and by 


(1) (1884) 26 Ch. D. 700 at p. 710} 63 L. J. Ch. 891; 

W. N, 104; 27 0. L. J. 

403 . 


myself as a member of it, I know of no 
kind of error or mistake whieh, if not 
fraudulent or intended to over-reach, the 
Court ought not to correot” but the learned 
Judge added, “if it can be done without 

injustice to the other party.” > 

In the case of Kali Das Chaudhuri v. Sn- 
mati Danpadi Sundari Dassee (2) Sanderson, 
C. J., observed: “If we were to grant his 
application for amendment, it would amount 
to granting him leave to bring a fresh suit of 
an entirely different nature, whioh suit, if 
brought cow, would be barred by the Statute 
of Limitation ” In the sameoase Mookrjee, J , 
observed:“lt is well settled that where a plaint¬ 
iff bases his olaim upon a specifio legal relation 
alleged to exist between him and the defend¬ 
ant, he should not be allowed to amend the 
plaint so as to base it on a different legal 
relation This rule is only one aspeot of the 
broader principle that leave to amend should 
be refused where the amendment would 
introduce a totally different, new, and inooneis- 

tent’oase.”.and, further, it lslplain that 

the Court would be very reluctant to aepriy 0 
the defendants in this manner of a valuable 

right which they have already acquired^ by 

the operation of the Statute of Limitation. 

in the present case we do not know how 
the amendment would affect the defendants 
as no application has yet been made setting 
out the cause of action and when it arose. 
We were pressed with the fact that the plaint¬ 
iff has paid Court-fee as direoted by the 
Court. But up to date there has been no 
proper application for amendment. It « (™ 
that there was in the Court of first instance 
an application (referred to above), which, as 
the learned District Judge puts it, was mere 
tinkering at the prayer portion of the pl*» Dl • 
There was in fact no material amendment 
even of the prayer portion; and we think 
the application made in the Court of 
instance was wholly insufficient for fc 0 P u _ 
pose of amendment. Under Order VI » rn 0 
(e) the plaint shall contain the f ftflt ® ® •* 
stituting the oause of acton and w 
arose”. That has not been done either 
the Court of first instance or in the Uou« 
Appeal. Even in this Court the 0 
Pleader for the appellant is un * bl ® , in t 
how the plaintiffs want to amend the pi* • 
Moreover, the plaintiffs came to ou 
only with a false oase of bavin? j e0n ffBr thS 
possession, but they attempted a ... 
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institution of the suit to deprive the defendant 
of their possession with the help of the 
ffoondas and got hold of some municipal bills 
with a view (o create evidence of 
possession in support of the ease as framed. 
Both the Courts below have in the exercise of 
their discretion disallowed leave to amend, 
and having regard to all the circumstances, 
we do not thiok that the plaintiffs ought to 
he allowed leave now to amend the plaint. 
The appeal must accordingly be dismissed 
with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revisions Nos. 57 and 62 of 1920. 

April 28, 1920. 

Present'.— Mr. Lindsay, J. C», and 
Pandit Kanhaiya Lai, A. J. C. 

Nateab ZUOOL QADAR JANG 
BAHADUR— Pliintiff— Applicant 

tersus 

T. B. W. BISHOP, Manager. COURT 
of WARDS, NANPARA ESTATE 

AND ANOTHER—DEFENDANTS—OPPOSITE PaRTY. 

Civil Procedure Code (Act V of 1908,), s. 115— 
Revision - Transjer of suits to another Court on party’s 
application without notice to opposite party, whether 
material irregularity. 

Where cross-suits were pending between the 
parties one in the Court nf the Munsif and the other 
in the Court of the Subordinate Judge, and the 
District Judge on the application of one of the 
parties transferred both the suits to the Court of the 
Additional District Judge, without issuing notice to 
the opposite party: 

Held , that the Judge had acted with material 
irregularity and that his order, therefore, could not 
Btand. 

Revisions from the order of the District 
Jndge, LnokDOw, dated the 17th March 1920. 

Mr, Pyder Busian , for the Applicant. 

Messrs. John Jockscn and N. N. Ghoshdl, 

for the Opposite Party. 

JUDGMENT.—These are applications for 
revision of two orders passed by the District 
Judge of Lucknow. It appears that there 
are cross-units pending between the parties ; 
one in the Court of the Munsif (South) 
Lucknow and the other in the Court 
of the Subordinate Jndge of Lucknow. On 
the 17th of March two applications were 
before the learned District Judge 


by the Counsel on behalf of Rani Qamar 
Zamani Begam who is the defendant in 
one oase and the plaintiff in the other. 
The applications were for the transfer of 
both suits to the Court of Pandit Seetla 
Prasad Bajpai and various grounds were 
Bet out in the applications upon which it 
was claimed that transfer of the suits should 
be made. 

The learned Judge, without issuing 
notice to the opposite party, at onoe record¬ 
ed an order transferring both the oases 
to the Court of Pandit Seeola Prasad. It 
is objected here that this order is a wrong 
order in law and is open to revision under 
the provisions of seition 115. We are 
of opinion that the Judge did act irregu- 
larly and that his procedure is vitiated 
by material irregularity. An order for 
transfer of a oase in these circumstances 
ought not to be made without notice being 
given to the opposite party. It is to be 
observed that the oases are not oases in 
which the Judge aoted suo moto t He was 
moved by one of the parties in each case 
and he does not profess to have aoted on 
hie own motion. We direct, therefore, that 
the orders of the District Judge be dis¬ 
charged, that the applications be sent baok 
(o him for disposal in accordance with law 
after he has issued notice to the opposite 
party aud given the opposite party an 
opportunity of showing cause. No order as 
to costs. 

Application sent back. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

First Civil Appeal No. 336 of 1917. 


April 7, 1920. 

Present: - Sir Grimwood Mears, Kr., Chief 
Justice, Justice Sir P. O. Banerji, Kt., and 
Mr. Justice Piggott. 

LALTA PRASAD— Plaintiff— 


Appellant 


versus 


Sri MAHADEOJI Birajmam Temple 

through SHIAM SINGH and others_ 

Defendants—Respondents. 

Hindu Law—Separation—Minor, suit by, jor partition 
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effect of—Minor attaining majority and proceeding 
with suit, effect of—Civil Procedure Code (Act V of 
1908), 0. XXXTI, r. 12. 

Inasmuch as a minor member of a joint Hindu 
family cannot, as of right, demand a separation, an 
action brought by him through his next friend for 
partition does not create any alteration of status of 
the family. But where, during the pendency of such 
a suit the minor attains majority and appears before 
the Court and elects, under rule 12, Order XXXII of 
the Civil Procedure Code, to proceed with the suit, 
guch election has the same force as at the time 
attaches to a man of full age who commences an 
action for partition, that is to say, the family hitherto 
joint becomes at once a separate family, [p, 66! 1 , 
cole. 1 & 2.] 

First appeal from the deoisioD of the 
Additional Subordinate Judge, Cawnpur, 
dated the 31st of July 1917. 

Messrs. K. N. Katju and Mr. Saila Nath 
Mukerjee , for the Appellant. 

The Hon’ble Mr. Muti Lai Nehru, for the 
Respondents. 

JUDGMENT. 

Mbars, C. J.—This appeal raises two in- 
teresting and important questions of Hindu 
Law. It was originally opened before Mr. 
Justice Piggott and myself and subsequently 
we deemeed it proper to have the weight and 
assistance of Mr. Justice Banerji’s wide 
knowledge and loDg experience. 

The facts are quite simple, and the points 
of law stand oat in a form very convenient 
for a clear pronouncement. LUta Prasad, 
the plaintiff in the Court below and the 
appellant here, is the grandeon of one 
Gijadhar Lai. Gajadhar Lai bad a son 
who died during his lifetime and, in the 
year 1914, the appellant was about 17 
years of age. Gajadhar Lai and the mother 
of the appellant were not on gcoi terms, 
and on the 18th of November 1914, the 
appellant and his mother, apparently living 
away from the residence of the grandfather, 
commenced a suit for partition, the ap¬ 
pellant beiDg the plaintiff in that case 
suirg by his mother as next friend. There 
is nothing to show that the grandfather 
ever knew of that suit, because, having made 
a Will on the 22nd of November 1914, he 
died on n ovember the 25th, 1914. The terms 
of the Will were displeasing tc the appellant 
and one of the points taken in the Court below, 
and also argaed before us, was that the grand¬ 
father was not, at the time cf the execution 
of the Will, of sound disposing mind and 
that the Will was consequently null and 
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void. We examined the evidence on tbiY 
part of the case and intimated to the Counsel 
that, ia our view, the appellant’s contention 
in that respect was wrong and, thereupon, 
we oame at once to what are the substantial- 
poiota in dispute. One of the provisions of 
the Will of November the 22nd, 1914, wa9 iu 
the*© lerms: *' As all the expenses of the 
temples at Mauzas Bangawan and Raraaipnr, 
PargaDa Cawnpore, in whioh are seated the 
idols of Sri Mahadeoji and whioh (both) 
were built by my ancestors, have - always 
been defrayed from the family property it 
is incumbent, on me, the exeoutant, to set 
apart (a portion of) the property for their 
expenses and management so that the souls 
of roy ancestors and the members of the 
family may be benefited thereby, in the 
next world, and my religions duties may 
be performed. With this view I dedicate 
the property entered ini list B, whioh is a 
portion of the entire property owned by me, 
the exeoatant, to Sri Mahadeoji installed 
in the temples aforesaid. The said Sri 
Mahadeoji shall be the owner thereof, neither 
Lalta Din alias Munna, nor any other person 
shall have aDy right in it. It shall be the 
exclusive property of Sri Mahadeoji. The 
management of the property shall be made 
by Lalta Din alias Munna through bis 
mother, Musammat Sheo Rani Kunwari, 
daring the period of his minority an! by 
himself after he has become adult.” There 
was also a question as to whether the family 
was joint or separate and the history of the 
family was quite clear down to the year 
1911. From 1911 until 1914. in fact, up to 
the death of the testator, there wa9 np 
suggestion of any amicable partition bat it 
was said that partition was ipso facto effected 
by means of a suit instituted on the 18th o 
November. These, therefore, are the two points 

for deoision. « 

First, whether the institution of the eui 
by the appellant with his mother as nex 
friend by itself and of itself has the effect 
in law of creating an alteration of the eta oa 
of the family so that the family hlfch " r ;° 
joint becomes at onee a aeparate family* 
;seeond point is*, whether the heqiaost 
tained in the 5th clause of the Will ^*3 
competent b t, quest for a Hindu kith 
make, if it was decided that, in tbe oirefl® 
staniep, the testaijr was joint attho tinji 

his de^th, 
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.- Now, od tbe first question, it is, of aotme, 
accepted law that a person sui juris, who is 
a member of a joint Hinda family oan effeot 
partition and he oan bring about that 
partition by a request to the Courts, if other 
methods prove unavailing and it has been 
held and must be taken to be a definite 
statement of tbe law that the institution of 
a suit for partition is suoh a clear unequi¬ 
vocal and distinot expression of determina¬ 
tion that that in itself is sufficient to oause 
a severance of the joint family. Qirja Bai 
V. Sadashiv Dhundiraj (1). The point that 
arises here is, whether a minor, who com¬ 
mences an action through a next friend, 
stands in any other different position to (hat 
of a person sui juris. Now a minor may be 
a yonth who is so nearly approaching his 
majority that be is oapable of exeroising some, 
perhapp, even a full measure of discretion 
upon so vital a question as partition. On tbe 
other band, tbe minor may be a child, three 
years old hut whether three years old or 17 
years of age, the law requires that the 
minor shall be represented in tha suit by a 
next friend and it has been argaed before us 
that a minor, so represented by a next friend, 
oan, by tbe very institution of a suit, effeot 
the same immediate legal oonsequenoes as 
would admittedly follow from a suit brought 
by a man sui juris. We cannot agree with 
tlrat contention at all. It is evident that it 
would open up grave danger®. A person 
might be appointed guardian of a minor, who 
was id a position of antagonism to the rest of 
the family, and who would, by reason of tbe 
rule of law contained in the above case, have 
the immense power by his or her own will 
alone of bringing about an immediate altera¬ 
tion of status in a family that might otherwise 
be quite united. The effeot, therefore, we 
think, of an action brought by a minor through 
bis next friend is not to oreate any altera¬ 
tion of status of the family, beoause a minor 
oannot demand as of right a separation, it 
is only granted in the discretion of the Court 
when, in the oiroumstanoes, tbe aotion 
appears to be for the benefit of the minor [See 
Ghelimi Ohetty v. Subbar.na (2)]. There is one 

(1) 87 Ind. Cas. 321; 43 C. 1C31; 4 L. W. 114; 20 
0. W. N. 1085; 14 A. L. J. 822; 18 Bom. L R. 021, 
iOM.L. T. 78, 12 N. L. R. 113; (191012 M. W. N. 
08; 24 0. L. J. 207; 31 M L. J. 455; 43 I. A. 161 
(P. C.). 

(2) 42 lad. Cas. 860; 41 M. 442; (1917) U. W. N, 
?92| 82 M. b, T. 432; 34 M. L, J. 213- 


intermediate stage and that is the case of 
a minor who, during the pendency of a 
suit, becomes of full age and in that 
case the provisions of Order XXXII, 
rule 12 apply, and, in the event of 
a minor, who has attained his majority 
during the pendency of a suit for partition, 
ooming to a Court and insisting on his right 
to oontinue the action, it may very well be 
that, at the moment when he was, by reason 
of having attained his majority, regarded by 
the law as a person competent to makeup 
his own mind upon the matter, it may well 
be that on his appearing before a Court and 
electing to prooeed with the suit that that 
election would be deemed to have the same 
force as at the time attaches to the election 
of a man of fall age who commences an 
aotion for partition. Inasmuch as in the 
present case the suit abated by reason of 
the death of the grandfather, the time 
never arrived for this appellant to show 
whether he was minded to oontinue the 
action and, therefore, we are of opinion that 
the joint family did not become separate 
by tbe institution of the action of the ISth of 
November 1914. 

Now, the 6eoond point which was taken 
on behalf of the appellant was that the 
property, included in tbe Will under the fifth 
head which in value was about l/dOth of 
the family property did not pass to the 
idol, beoause the grandfather had no power 
to will it away. In argument, it has been 
said that whatever power the karta of a 
joint Hindu family may have of making a 
gift inter vivos he has no power to make a 
bequest, because at the moment of his death 
his rights have passed to the surviving 
members of the Hindu family and then 
there is a conflict between the right of 
survivorship and the alleged right under 
the Will and that the right of survivorship 
prevails, and in sapport of that contention 
we have been shown three authorities. The 
first one is to be found in the VHIth 
Volume of the Madras High Court 
Reports at page 6 [ Vitla Butten v, 

Yamenamma (3)J. Io that case an adopted 
son sought to set aside a Will made by his 
adoptive father, who had purported to 
dispose of immoveable ancestral property 
Therefore, leaving out the immaterial fact 
that it was a suit as between an adopted 

(3) 8 M. H. 0. R. 6. 
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Bon and an adoptive father, we get a very 
similar set of circumstances in that oase to 
those whioh we are considering to day. The 
Court in that oase say: “ we are of opinion 
that the Will in the oase referred to oannot 
take effect. At the moment of death the 
right of survivorship is in oonfliot with 
the right by devise. Then the title by 
survivorship, being the prior title takes 
preoedenoe to the exclusion of that by 
devise.” They then proceeded to declare 
the Will of no effeot as a valid devise of pro- 
perty in favour of the defendant. Now that 
oase has been referred to with approval in 
Suraj Bunsi Koer v. Sheo Persad Singh 
(4), Rathnam v. Sivasubromania (5) and 
Lakskman Dada Naih v. Ramchandra 
Dada Naik (6). In the last mentioned 
oase their Lordships of the Privy Counoil 
approved of the practice of the High 
Court of Madras, who have by their decision 
admitted that a co-parcener can effectually 
alienate his share by gift, but have ruled 
that he oannot dispose of it by Will. Their 
Lordships further say: “its reasons for mak- 
iog this distinction between a gift and a 
devise are, that the oo-paroener’s power of 
alienation is founded on his right to a 
partition; that that dies with him, and that 
the title of his co-sbarers by survivorship 
vesting in them at the moment of his death, 
there remains nothing upon whioh the Will 
can operate. This principle was invoked in 
the oase of Suraj Bunsi Koer v. Sheo Persad 
Singh (4) and was fully recognised by their 
Lordships, although they decided the parti¬ 
cular oase, whioh was one of an execution 
against a mortgaged share, on the ground 
that the proceedings had then gone so far 
in the lifetime of the mortgagee as to give, 
notwithstanding his death, a good title 
against his co-sharers to the execution pur¬ 
chasers. It follows, from what has been said, 
that the weight of positive authority at 
Madras, as well as at Bombay, is against the 
proposition of the learned Counsel for the 
appellant.” 


(4) 6 c. 148 at p. 161; 6 I. A. 88; 4 Sar. P. 0. J. 1; 
8 Suth. P. 0. J. 689; 4 C. L. R. 226; 2 Shomo L. R. 
242; 2 Ind. Deo. (n. s.) 705. 

(6) 16 M. 363; 3 M. L. J. 139; 6 Ind. Dec. (k. s.) 

663. 

(6) 6 B. 48 at p. 61; 7 I. A. 181; 4 Sar. P. C. J. 
173, 3 Suth. P. 0. J. 778; 3 Shorn© L. R. 217; 4 Ind, 
Jur. 472; 7 G, L, R. 820; 8 Ind. Deo. (ti. s.) 34. 



“Their Lordships are not disposed to 
extend the doctrine of the alienability by a 
co-parcener of his undivided share without 
the consent of of his oo sharers beyond the 
decided oases.” 

With these oases to guide us, it is clear 
that the plaintiff mu3t succeed in this 
appeal on the ground that his grandfather, 
by the Will made on the 22nd of November 
1914, had no power to transfer the joint 
ancestral property tj the idol, a devise 
whioh, it should be noticed, was to take 
effect after his death, he having in the 
Will stated that he was to remain as long 
as he lived in possession of the property. Iu 
these circumstances, the decision of the learn¬ 
ed Subordinate Judge of Cawnpore must be 
overrated and the appeal allowed. 


We allow the appeal, decree the plaintiff’s 
claim by granting him the declaration sought 
in his memorandum of appeal to this Court, 
and direct that the respondents Nos. 1 and 2 
shall pay the plaintiff’s costs of the appeal 
here and in the Court below including fees 
in this Court on the higher scale. As 
regards oosts of the other defendants we 
do not interfere with the order of the Court 


>elow. 

Banebji, J.— I am of the same opinion and 
mtirely agree with the judgment of the learned 
Jhief Justice on both the questions disousSBd 
n this appeal. The rule laid down by their 
Lordships in the Privy Council in Oim Bax 
7 . Sadashiv Dhundiraj (1) to the effeot that 
the institution of a suit for partition of joint 
family property has the effect of creating a 
separation of the joint family, oannot be 
applicable to a suit brought on behalf of 
a, minor whioh has not matured into a 
ieoree. The reasons for the exception are 
stated in the judgment of the learned Chief 
Justine and I have nothing to add to them. 

The flame view was held by the Madras H i 
Court iu Ohelimi Ohetty v. Subbam M W. 
As regards the other point whioh has Uesn 
raised in this appeal, there be no dmM 
that the manager of a joint Hindu 
oannot by Will devise any port'on °* 
joint family property to take effe.t *twr 

bis death inasmush as n P,°“ h,a . d “f.‘ „ d 
.eased to be the manager of the 
had no estate left m him ah 
pass to the legatee under the WdL Th 
manifest from the authorities whieh b»V* 
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been referred to in the judgment of the 
learned Chief Justice. A agree with the 
order proposed. 

PiQGOTT, J.—I concur. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate l/eoree No. 1923 

cf 1899. 

January 1C, 1901. 

Present :— Mr. Justice Ghose and 
Mr. Juatiee Pratt. 

GOPINATH BISWAS and another— 
Defendants Nos. 1 and 2—Appellants 

versus 

RADHA SHYAM PODDAR —Plaintiff 
and others—Respondents. 

Landlord and tenant — Tenure, agreement to sub- 
divide—Agreement incorporated in compromise decree 
in rent su it— Agreement, whether valid and binding - 
Bengal Tenancy Act (VIII B. C. of 1886,1, ss. 164, 165, 
— Tenure, sale of, for arrears of rent — Auction-pur. 
chaser, suit by, for possession—Incumbrance pleaded 
in written statement—Plaintiff not aware previously 
of incumbrance—Suit, whether maintainable. 

In a suit for arrears of rout the parties effected 
a compromise and agreed upon a separation of the 
tenures of the defendants, each being deemed an 
independent tenure, and this agreement was insert, 
ed in the compromise and incorporated into the 
decree. Jn a subsequent suit it was urged that as 
the decree went beyond the scope of a rent-decree 
and recited a separation of the Bharos of tho 
defendants, it was invalid: 

Held, that, inasmuch as the landlord and tenure- 
holders were at liberty to divide the tenure by 
mutual agreement, and they did so divide it, and 
evidenced the fact by the compromise on which tho 
decree was based, the agreement was binding 
between the parties, and its validity was not im- 
paired by its being incorporated in the decree, [p. 
072, col. 1.] 

Plaintiff purchased a tenure at a sale held in 
execution of a decroe for arrears of rent under 
sections 164 and 165 of the Bengal Tenancy Act and 
reoeived possession, but was subsequently dia- 
possessed by the defendant. He brought a suit for 
possession and was for the first time made aware 
of an incombranoe when it was pleaded in the 
written statement of the defendant: 

Held, that the plaintiff had a good cause of action 
which could not be taken away by what was brought 
to his notice for the first time in the defendants' 
Written statement, and was entitled to reoover posses* 


sion but tho incumbrance would stand good if no 

annulled within one year of the nlainffff i, 0 „- • 
aware of its existence, 7 in the m^er proscribTb? 
section 167 of the Bengal Tenancy Act. [p. 67^, co f 

Appeal against the decree of the Officiating 
Subordinate Judge, Bankurab, dated the 
° f 1899 ’ aiming that of the 

flth of° June S ’ BaDkarab> dat6d 
]a Oigambar Ohatterjee, for the Appel- 

Baba M°°r,iri Lai Maeumdar (was absent 

1 ^l earlD8) - for the ^Pendents. 

thB t f^P M - BNT '~ Tb ' 8 aPP6al ariee9 nnder 
It u ,® oironmstanoeei—Lakban was 

the bolder of a separated 8-annas share of a 
Mokarantennre under Kailash Misra, the rent: 
free proprietor. Lakhan had two sons Goday 

and Beoharam the interest of the latter being 

inherited by his four sons. Kailash sued 
Goday and his nephew for arrears of rent of 
the 8-annas Mokarari in question; and a oom- 
promise desree was passed whereby it was 
agreed, that Goday's moiety interest should 
bo separated off from the moiety of Beoha- 
ram s sons each being deemed an independ. 
ent ‘enure That desree is dated the 23rd 
Marsh 1389. In eresntioo of the deoree the 
4-annas share belonging to Besharam’s sons 

was put up for sale and was purchased on 
the 21st June 1890 by Surjya Nartyap 
Gossain Subsequently, Kailash sued Surjya 
Narain for arrears of rent, and in eresnt on 
hie 4-annas interest was pnrshased by the 
plaintiff on the 22nd January i894,. 

The plaintiff brought this snit on the 
allegation that he had been put in possession 
by he Court in May 18.4 and dispossessed 

of August ‘ D be subsetlt,en ‘ month 

The principal defendants, who are the 
appellants before ns, had in April 1879 
obtained a mortgage from three of Bash* 
ram s sons of their interest in this tenure 
and reoovered a mortgage-desroe on the 4th 
September 1890 against two of tbosl sn !. 
(neither Surjya Narain nor the piaintdf 
being made a party to the snit) aod £ 
execution thereof, on the 23rd May 1894 
themselyes pnrohased the interest of those' 
two sons respresenting one-foorth of the 
original 8 annas Mokarari tenure Th. 
defendants pbaded that the plaintiff „ aa n0 * 
entitled to deprive them of the interest thus 
acquired beoanse he had not annulled th. 
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incumbrance in the manner and within the 
time required by law. They also contended 
that the rent-derftee in execution of which 
the plaintiS purchased the property was a 
decree in respect of only a share of the 
tenure, and had, therefore, only the effect of a 
money-deoree, the sale in execution of which 
would pass no more than the right, title and 
interest of the judgment-debtor. Both the 
lower Courts have held that these pleas 
are invalid, and have given the plaintiff a 
decree. The same contentions are raised in 
the appeal before us. 

As regards the second of these grounds, it 
is urged that the Solenama deoree, in so far 
as it went beyond the soope of a rent-deoree 
and recited a separation of shares b 3 tween 
the defendants, was invalid. It must, however, 
be conoeded that the landlord and the tenure- 
holders were at perfect liberty to divide the 
tenure by mutual arrangement. They did 
so in fact and evidenced it not only by the 
Solenamah on whioh the deoree was based, 
but by subsequent conduct, first in the sale 
at whioh Surjya bought and afterwards at the 
sale in which the plaintiff bought. The 
agreement was a binding one between the 
parties, and its validity was not impaired by 
its being incorporated in the deoree. The 
separated 4 annas Mokarari was duly and 
effectively recognized by both landlord and 
tenants, and so the plaintiff’s purohase 
must be regarded as that of an entire 

tenure. , - • . .. 

The next question whioh arises is, whether 

the plaintiff was entitled to sue for possession 
though he had not annulled the incum¬ 
brance set up by the defendants. This leads 
us to a consideration of some of the provi¬ 
sions contained in Chapter XIV of the Bengal 
Tenancy Act. Section 159 enacts that where 
“a tenure is sold in execution of a deoree for 
arrears due in respeot thereof, the purchaser 
shall take with power to annul the interest 
defined as incumbrances.” Seotion 161 in¬ 
dicates that a mortgage comes within the 
defination of an incumbrance. In the pre¬ 
sent instanoe it does not appear that the 
tenure was first put up for sale under 
seotion 164 and then under section 165. 
It has been found by both the lower Courts 
that the mortgage was not notified to the 
landlord so as to make it a registered and 
notified incumbrance,” therefore, there was 
apparently no necessity of first resorting to 


the procedure indicated in seotion 164. How¬ 
ever this may be, the purchaser under either 
of the two sections 164 and 165 has power to 
annul an incumbrance and can only do 00 
the manner prescribed by seotion 157, and not 
otherwise. He is required within one year 
from the date of the sale, or the date on 
whioh he first has notice of the incunifcranae, 
whichever ie later, to present to the Collector 
an application in writing, requesting him to 
serve on the inoumbranoer a notioe declaring 
that the incumbrance is annulled. This 
action had not been taken either by the 
plaintiff or by Surjya the previous tenure- 
holder but it will be remembered that in the 
suit brought by the defendant against some 
of hie mortgagors neither Surjya Narain nor 
the plaintiff was made a defendant and the 
lower Courts have found that they had no 
notioe of the incumbrance, and that the 
plaintiff was first made aware of it when it 
was pleaded in the written statement and 
they have farther found that plaintiff was put 
in possession under his purohase and sub¬ 
sequently dispossessed by the defendants. 
That being so, we think that the plaintiff had 
a good cause of action and was entitled to 
recover the property from the defendants 
subject, however, to the condition that tna 
inoumbranoe would stand good if not annul- 
led within one year of the plaintiff becoming 
aware of its existence. The plaintiff s right 
of action whioh was good and valid when 
the suit was brought could not be taken away 
by wbat was brought to his notice f°* * 
first time in the defendant’s written state- 

m Ve are not now concerned to enquire whether 

the plaintiff has not taken a D y action to_ annu 
incumbrance. We have only to see whether 
he had a right to be put in possession of the 
teoareattbetime he bro ag ht h.s M*-* 

ae we have foand that be was Bo ent,1 “ 
affirm the decree of the lower Oonrt. w^ 
this reservation however, that * 9 
branoe would stand good '? ff ,°° knoW i 0 dge 
within one year of the plain vvith- 

thereof, and we dismiss this ®PP 8a ar • 

oat oost«, as the respondent does not pp 


Appeal dismiued 
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ALLAHABAD HIGH COURT. 
Criminal Reference No. 808 of 1919, 
January 8, 1920. 

Present : —Mr. Justice Piggofct and 
Mr. Jnstioe Walsh. 

JOTI PRASAD and others—Applicants 

versus 

EMPEROR — Opposite Party. 

Penal Code (Act XL V of 1860.1, s. 187 —Criminal 
Procedure Code (Act V of 18981, s. 42 -—Refusal to 
join Police in search of person whose whereabouts are 
unknown — Offence. 

A person who declines to join a Police Officer in a 
search for the whereabouts of certain persons with 
a view to their arrest in the event of the search 
proving successful, does not thereby incur any 
criminal liability, [p. 674, col. 1.] 

Reference by the Sessions Judge, 
Saharanpnr, dated the 3rd November 1919. 

. Mr. Nehal Ohand, for the Applicants. 

■ Mr. 22. Malcomson, Assistant Government 
Advocate, for the Crown. 

. JUDGMENT.—This is a reference by the 
learned Sessions Judge of Saharanpnr, in 
deoiding which we have had the advantage 
of hearing the point very satisfactorily argued 
by Connsel on both sides The essential 
facte are these. A Sub Inspector of Police, 
finding himself in a certain village in the 
north of the Saharanpnr District, reoeived 
information that persons who had been con¬ 
cerned in a number of daooities in that neigh¬ 
bourhood, and who had recently committed 
a daooity in a village about two miles off, 
had been seen in a forest tract in his neigh¬ 
bourhood. He endeavoured to get a num¬ 
ber of villagers to join him in an expedition 
into that forest for the purpose of discover- 
ing the whereabouts and effecting the arrest 
of these dacoits. With this object in view 
he called upon Joti Prasad, the local agent of 
an absentee Zemindar, to join him and to 
bring with him or, in the alternative, to 
lend him the use of a gun which was 
kept in the Zemindar’s house under a license 
personal to the Zemindar. He also called 
upon two other villagers, Ishri and Agdi, to 
join him. These three men refused to 
accompany the Sub-Inspector on his expedi. 
tion and Joti Prasad further refused to lend 
the Sub-Inspector the use of the gun. The re¬ 
sult was that no sufficient number of villagers 
volunteered to join the Sub-Inspector and 
that the latter gave up his intended expedi¬ 
tion* Joti Prasad and Ishri and Agadi bays 


been convicted by a Magistrate under section 
lb7 of the Indian Penal Code of having inten¬ 
tionally omitted to give assistance to the Sub- 
Inspector which they were bound by law to 
render or offer. Whatever obligation lay upon 
these persons nnder the law is defined and 
limited by section 42 of the Code of Criminal 
Procedure. Aooording to that seofcion, as 
applied to the facts of this oase, they were 
bound to assist tbe Sub-Inspector reasonably 
demanding their aid in the taking of any 
dacoits or suspected dacoits whom that 
officer wac authorised by law to arrest. The 
Magistrate having oonvicted all three men 
and passed sentences of fine, the learned 
S99sions Judge of Saharanpnr has referred 
the oase to this Court, baing of opinion that 
the convictions are not in law sustainable. 
Having heard arguments on both sides we 
have come to the conclusion that the learned 
Sessions Judge is substantially right. Cases 
of this sort must be carefully considered 
on their own individal facte, it would be 
easy to suggest oases in which a refusal to 
render active assistance in the arrest of an 
absconding criminal, or to place at the dis¬ 
posal of a responsible Police Officer material 
assistance, such as the use of a firearm or of 
a bicycle or other means of looomotiou 
urgently required by the circumstances of 
the oase, might involve a criminal liability. 
We think the learned Sessions Judge has 
put his finger on what is the real weak¬ 
ness in the oase for the prosecution, when 
he says that the Sub Inspector’s request was 
for assistance in finding and arresting a 
number of unknown persons, whose precise 
whereabouts were also unkuown at the 
time when the request for assistance was 
made. Obviously, tbe law does not intend that 
Police Officers should have a general power 
of calling upon members of the public to 
join them in doing the work for whioh they 
are paid snoh as tracing out the whereabouts 
of an absconding criminal or collecting evi¬ 
dence to warrant his conviction. Taking 
the facts of tbe present oase as they stand, 
and applying them to the precise words of 
section 42 of the Oode of Criminal Procedure, 
we think that the oonviotion9 in this oase 
were bad, because tbe assistance of the ap¬ 
plicants in revision had not been invited 
to assist the Police Officer in the 
taking of any persons within the 
meaning of that section. The oorreot way 
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of looking at it is that they had been 
asked <o join in a searoh for the whereabouts 
of oertain persons, with a view to their 
arrest in the event of the searoh proving 
suocessful. We think this is a snffioient 
ground on whioh to dispose of the 
referenoe. We aooept, accordingly, the 
referenoe of the learned Sessions Judge, set 
aside the oonviotion and sentenoe in this ease 
and direot that the fines imposed upon Joti 
Prasad, Ishri and Agdi, if paid, be refunded. 

Conviction set aside. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 322 of 1919. 

August 7, 1919. 

Fresent: —Justioe Sir Asutosh Chaudhuri, Kt. 

July 29, 1919. 

Present :—Mr. Justioe Newbould and Justioe 
Sir Syed Sbameul Huda, Kt. 
SURYYA KANTA BHATTAOHARYYA— 

Accused—Appellant 
versus 

EMPEROR —Responsent. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Trial by Jury — Misdirection, uhat amounts to. 

Whore in a trial by Jury the Judge fails to direct 
the mind of the Jury to a particular aspeot of the 
case, or where he tells the Jury that the statement of 
one accused might be taken for what it is worth 
against a co-accused, this amounts to a misdireotion 
sufficient to occasion a failure of justice and to 
vitiate the trial. LP- 6^0, col. 2.J 

Criminal appeal against the deoieion of 
the Sessions Judge, Assam Valley Districts, 
dated the 5th May, 1919. 

FACTS appear from the following dis¬ 
sentient judgments of Mr. Justioe Newbould 
and Justice Sir Syed Shamsul Huda, Kt., 
dated the 29th July 1919 :— 

Newbould, J.—This is an appeal by 
Suryya Kanta Bhattacharyya who has, been 
convicted on the oharge of having oommitted 
breaah of trust as a servant and has been 
sentenoed to three years' rigorous imprison¬ 
ment under seotion 408 of the Indian Penal 
Code. The appellant was tried jointly with 
one Ananda Kishore De before the Sessions 
Judge of the Assam Valley Districts and 
a Jury. Both aooused were oharged with 
having oommitted eriminal breaoh of trust 
as servants. Ananda Kishore De was obarg- 
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ed with having made false entries in 
oertain documents and hereby oommitted 
an offence punishable under seotion 477A 
of the Indian Penal Code and the appellant 
Suryya Kanta Bhattaoharyya was oharged 
with abetment of this offenoe. The Jnry 
unanimously found Ananda Kishore De not 
guilty of both charges and by a majority 
of three to two found the appellant Suryya 
Kanta Bhattaoharyya guilty of the oharge 
under seotion 408, Indian Penal Code only. 

The oaee for the proseoutioD, so far as it 
relates to the oharge on whioh the appellant 
has been oonvioted, is as follows :—In 
Ootober last Suryya Kanta Bhattaoharyya 
was Station Master and Ananda Kishore 
De was Goods Clerk at Dnmduma Station 
on the Dibrosadiya Railway. On the 18th 
Ootober, Golap Rai (P. W. No. 3) loaded a 
aonsignment of 135 bags of rioe at Dnmduma 
Station to be sent to Rupai siding oo the 
same Railway. For the freight and other 
charges on this oonsignment Golap Rai 
paid Rs, 10-4-0 to the Station Master, the 
appellant: but he credited Rs. 8-4*0 only to 
the Railway Company and misappropriated 


the difference, rupees two. 

The ease for the proseontion depends 
very largely on the evidenoe of this Golap 
Rai. The verdiot of the majority of the 
Jury shows that they aooepted his evidenoa 
and the learned Sessions Judge, in comment¬ 
ing on this verdiot, has stated that he sees 
no reason to distrust the evidenoe of Golap 
Rai. Whether Golap Rai should be believed 
or not was for the Jury to deoide and we 


nust aooept their decision unless we are 
satisfied that there has been a misdireetxon 
n the Judge’s oharge to the Jury which has 
n fact occasioned a failure of justioe. It 
s contended on behalf of the appellant that 
;bere has been such misdireotion. The P°* n " 
shat was most strongly urged was t a 
jlolap Rai was an aooompliee and the Judge 
emitted to give the necessary directionsto 
;he Jury as to the danger of convicting 
>n the evidenoe of an aooompliee unless 
t was ooroborated in material partioulars. 
[n my opinion this eontention fai a or 
■eason that Golap Bai wea not an aeeom- 
3 l,oe in the meaning of that word as used 

n aeotiona 114 (6) end 133 of th ® 
Evidenoe Aet. U ia not suggested the* 

3olap Bai waa an aaaomphoe w 
.j*_ < annellant has bWU 
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convicted nor in the other offence punishable 
tinder section 477 A, Indian Penal Oode, with 
whiob he and his oo accused were oharged. 
What is alleged, is that Golap Rai was an 
accomplice in a different frand whioh was 
not the subject matter of the trial. This 
aooasation against Golap Rai is based on 
the following facts. The 135 bags of rioe 
sent from Dnmdoma on the 18th October 
weighed 254 mauods. It was oharged for 
as a consignment of 60 bags weighing 100 
maunds, the resnlt being that Golap Rai had 
to pay less than half the amount he would 
have had to pay if the correct charges had 
been levied. Prom this we are asked to 
infer that Golap Rai was conspiring with 
the person responsible for the booking of 
the goods to defraud the Railway Company 
of the difference between the amount paid 
and the amount payable as freight. 
The appellant alleges a conspiracy 
bstween Golap Rai and the oo accused, but 
fo far as the argument that Golap Rai 
was an aooomplioe is concerned, it iB im- 
material whether he oonspired with the ap¬ 
pellant or the other accused. The first 
answer to this argument is, as stated by 
the learned Sessions Judge, that there is 
no evidence to support this allegation of a 
conspiracy between Golap Rai and either 
of the acoused. There are suspicious facts, 
but this accusation was not investigated 
at the trial and Golap Rai was not given 
an opportunity of explaining these facts. 
An examination of his evidence shows that, 
instead of it being suggested to him that, 
he was paying too little, he was asked if 
he did not suspect that the Station Master 
was oharging him more than the rate alio wed. 
Secondly, I would hold that, even if the 
inference were drawn that Golap Rai was 
a party to a conspiracy to defraud the 
Company, he would not be an accomplice 
within the meaning of that term as used 
in the Evidence Act and the case law on 
the duty of a Judge when oharging a Jury 
as to the value of an accomplice’s evidenoe. 
The word 'accomplice’ is not defined in the 
Evidenoe Act or any other Indian Statute. 
An indication of its meaning may be found 
in eeetion 337 of the Criminal Procedure 
Oode. There the word ‘accomplice’ is used 
in the marginal note and the section itself 
refers to “any person supposed to have been 
4ireotly or indirectly concerned in the offenoe 
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under enquiry.” Golap Rai was not oonoerned 
in the offenoe under enquiry. It was clearly 
put to the Jury that they must find that the 
Fum of Rs. 10-4 was paid by him as freight 
before they would convict the appellant on the 
oharge under section 408, Indian Penal Code. 
If, as the Jury have found, Golap Rai paid 
this sum as freight, he was not even indirectly 
oonoerned with the offenoe under enquiry. 
The meaning of the word 'aooomplioe’ was 
considered by Sir Subrahmania Ayyar, 
Officiating Chief Justioe of the Madras High 
Court, in the case of Ramaswami Qounden v. 
Emperor (I). In that oase it was held that 
a witness, who was alleged to have assisted in 
the removal of the dead body of a murdered 
person from the pis oe of murder to the pit 
in whioh it was buried and delayed to report 
the murder, was not an accomplice and the 
rule of practice as to corroboration had 
no application to the oase. So far as I am 
aware, it has never been held that a witness 
who is alleged to have taken part jointly 
with the accused in an offenoe different 
from that for whioh the acoused is being 
tried should be regarded as an aooomplioe 
so that the Jury must be told that it is 
unsafe to convict on his uncorroborated 
evidenoe. In the present oase I hold, that 
the learned Sessions Judge did not mis- 
direot the Jury when he told them they 
should hold the appellant to be guilty of 
misappropriation, if Golap Rai’s evidence be 
believed, without warning them that it was 
unsafe to convict on his evidence unless it 
was corroborated in material particu¬ 
lars. I should add, that there would 
be no difficulty in the oase if Golap 
Rai were an accomplice in the offence under 
enquiry since, in that oase, his evidence would 
be obviously false and the oharge would 
have failed not on the ground that the 
principal witness required corroboration, bat 
because there wa9 no evidenoe to support 
the oharge at all if he were disbelieved. 
For the same reason, the case would fail 
if the Jury held that Golap Rai paid the 
sum of Rs. 2 as a bribe and not as freight. 

The other points urged on behalf of the 
appellant can be dealt with more shortly. 
It was said that the Jury should not have 
been told that the evidenoe of Golap Rai 
was corroborated. In my opinion, the learned 

(1) 27 M. 271 at p. 277i 2 Woir 803, 14 M, L. J. 228i 
1 Gr. L. J. 041. 
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Sessions Judge was right in Baying: if 

it is believed that it ie neoeseai y to apply 
lo the Station Master when a whole wagon is 
required, thin would be good oorroboration of 
Golap Rai’s evidence.’* if the Station Master 
was the person to whom the application 
should have been made, the Juiy would 
be justified in thinking it probable that Golap 
Rai did apply to the Station Mister himself 

as he says he did. 

Then it is said that the Jury ooght 
not to have been told that they 
had to deoide whether to believe the 
prosecution witnesses Benoy Rhusan and 
KhetraNath who tried to throw the respon¬ 
sibility on to the Assistant Goods Clerk, 
the other accused. Had not the Jury’s 
attention been drawn to the question of 
the credibility of these witnesses there would 
have been a serious misdirection, Each 
accused threw the blame on the other and 
the Jury oould not properly deoide as to the 
guilt or innocence of the Assistant Goods 
Clerk without considering the credibility of 
this evidenoe. 

Another point taken is, that the defence 
of the appellant was not properly put to the 
Jury. The main defence of the appellant 
was an attempt to throw the blame on bis 
«o aoeu6ed and this was clearly stated. It 
was contended that the defence that the 
Assistant Goods Clerk and Golap Rai were 
acting in oollucion to defraud the Company 
in the manner mentioned above in relation 
to the point of Golap Rai being an accomplice 
was not properly put. But the learned 
Sessions Judge drew attention to the difference 
between the number of bags and their 
weight shown in the documents and their 
actual Dumber and weight and said that 
this could not be a mere mistake and must 
have been intentionally misstated with the 
object of showing favour to the consignor 
and defrauding the Railway or in the alter- 
native the officer responsible must have 
aoocpted the word of the consignor. At 
another part of bis charge he told the 
Jury that it was argued that Golap Rai must 
have bribed the accused or one of 
them to charge less than the fall amount 
of freight and that they should oonsider 
whether, if this were so, Golap Rai 
should be disbelieved on this account. 
This shows that the attention of the 
Jury was drawn to the line of defence. 


There is one misdirection. The Jury > 
should not have been told that the state- 
ment of one accused should have been 
taken for what it was worth against the 
other. As, however, the learned Sessions 
Judge was careful to point out that these 
statements were of practically no value as evi*. 
denoe, I cannot hold that this misdirection has 

occasioned a failure of justice. 

A point was made on the basis of a remar 
in the oharge that certain evidenoe was 
wholly irrelevant. It is not quite clear 

whether the learned Sessions Judge used 

this word in the special sense in which it 
is used in the Evidenoe Act or in its ordinary 
sense. The use of the qualifying adverb 
suggests that he did not mean to use 
it as a term of law. It may be that the 
evidenoe was relevant to prove facts, that 
it was neoeaeary for the prosecution o 
establish at the commencement of the trial 
but that owing to those facts being un- 
disputed this evidenoe did not require the 
Jury’s consideration. However that may be, 
it does not appear that this evidence 
could have had any influence on the decision 

of the Jury. . 

The learned Sessions Judge in his oharge 

to the Jury has expreseed his opioion on 
the evidenoe. But he did not do more than 
he was authorised to do by danse V.2) of 
section 298 of the Code of Criminal Pro- 
eedure. He was careful throughout his 
oharge to impress on the Jury that the decision 
of all questions of fact rested with them. 

The eentenoe passed is not too severe. 

I would, therefore, dismiss this appeal. 

As my learned brother is of a differen 
opinion, the case will be laid before another 
Judge of the Court under the provisions of 
section 42 , of the Code of Criminal Pro- 


Shamsel Hdda, J.—The facts, as disclosed 
r the evidenoe for the prosecution, are 
lortly these: Golap Rai, the G a “ a8fca £ 
[arwari firm, on the lUh of Oofc ^ 
rought 135 bags containing abo “J..^ 
aunds of rice to the Dumduma BtoUW 
bation and loaded them m wagon No. 2858 
ir being carried to Rupai Siding* 
gnee berng the Rnpai Tea Estate. Again, 
fthe 18th of October be brought and 

iaded in wagon No. 1396 another 135 bags 

mtaining about 254 maunds of ride. # There 
no entry regarding the first oonsignmant 
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in the books of the Railway bnt as regards 
the second consignment the entries show a 
•onaignment of 60 bags weighing 100 maunds 
and Rs. 8-4-0 as paid as freight. For the 
Quantity shown in the books this was ad¬ 
mittedly the correct charge. Bat the account 
book of the Marwari’s firm shows that the 
actual amount paid for the second consign¬ 
ment was Rs. 10 4-0, t. e., two rupees more 
than the amount entered in the books of 
the Railway. The charge under section 40S 
relates to this sum. At the time of making 
these consignments the aooused No. 1 Ananda 
Kisbore Dey was the Assistant Goods Clerk 
and the aooused No. 2 Suryya Kanta Bhat- 
taoharyya, the appellant before us, was the 
Station Master. All the entries relating to 
the second consignment in the papers and 
registers of '-he Railway are in the hand¬ 
writing of the first aooused Ananda Kisbore. 
If the oorreot quantity had been entered 
the oorreot charge would have been Rs. 20-4 
annas, The consignee thus paid Rs. 10 less 
for freight on the second consignment but 
calculated upon the weight falsely entered 
he made an exoess payment of Rs. 2, 
These facts are undisputed. These irregu¬ 
larities having oome to the notioe of the 
Traffio Manager, Mr. Anderson, there was an 
investigation by a Criminal Investigation 
Department Officer as the result of which the 
two aocused were placed on their trial on a 
oharge under section 408 against both of 
them. There was also a oharge under sec¬ 
tion 477 A against the first aooused Aoanda, 
and a oharge for abetting the said offenae 
against the second aocused Suryya Kanta. 

The defence of Ananda Kisbore was that 
be bad nothing to do with the transaotion 
except that he made certain entries under 
the direction of Suryya Kanta. In the same 
way Suryya Kanta’s defence was that be left 
these matters to the Assistant Goods Clerk 
and that he had no knowledge of the fraud 
committed by Ananda Kishore. Under the 
rules, the responsibility rested with the 
Station Master but, as the learned Judge 
pointed out, this theoretic responsibility must 
be distinguished from criminal liability. 

On these facts, and apart from the evidence 
of Golap Rai, to which I shall refer later the 
offenoe disaloeed against tha person who 
received the money was either that he reoeivod 
the extra Rs. 2 as bribe or that he com- 
mitted criminal breach of trust in respeot 


of that sum, The case was one of receiving 
a bribe if it is assumed that Golap Rai 
knew that he wa9 paying more than the 
proper ohargp, from whioh it may be reason¬ 
ably inferred that the exoess amount was 
paid by way of bribe to esoape liability 
for the extra R° ( . 10 that was chargeable 
for the wboleconsignment, but it was criminal 
breach of trust if the whole amount was 
paid as freight and a part of it, vie., Rs. 2 
was misappropriated. From the facts, as I 
have stated them, it is difficult to imagine 
that Golap Rai was an honest consignor 
and that he was no privy to the fraud that 
was committed on the Railway. It appears 
that to constitute an accomplice there need 
only be the intention of assisting in the 
commission of a crime, but he need not 
know exactly what crime is being committed. 
This was the view taken by Lord Chief 
Justice Isaacs in the case of Oharles Oratchley 

(2) in whioh referencs was made in the case of 
Rex v. Lord Baltimore (3). Even if Golap Rai 
was not an accomplice in the technical 
sense of the term, his evidenoe was no 
better than that of an accomplice and 
should have been dealt with on that footing: 
Queen v. Ohando Ohandalinee (4), Alim- 
uddin v. Queen-Em-press (5) and Ishan 
Ohandra v. Queen-Empress (6), Golap Rai 
admits being in the service of the Marwari 
firm for the last eight or nine years. He says 
that for the first consignment he was charged 
only Rs. 7 and that when an excess amount 
of Rs. 3-4 as. was charged for the second con¬ 
signment he grumbled but Suryya Kanta told 
him it was all right. Subsequently, he modi- 
fied this statement and said he did not ask 
the Station Master why the amount charged 
for. was in excess of the amount charged oa 
the 11th. Whilst Golap Rai or his emoloyer 
saved about Rs. 10 the Railway Official, 
whoever he was, gained only Rs. 2. It is 
inconceivable that the Railway Officials 
charged Golap Rai R*. 10 less for his 
benefit or for the benefit of his 
employers withoat his complicity. How- 
ever, it is not for me to find the facts. 
The Jury have acquitted Ananda and have 
convicted Saryya Kanta only. The ease 

(2) (1913) 9 Or. App. Rep. 232. 

(3) (1763) 4 Burr. 2179; 98 E. R. 136. 

(4) 24 \V. R. Cr. 65. 

(6) 23 O. 361; 12 Ind. Dec. (n. s.) 241. 

(6) 21 0. 328-, 10 lad. De$. c.) 



678 


INDIAN OASES. 


[1920 


8URYTA KAMTA V. 1MPER0R. 

againat Snryya Kanta aa pointed ont by the 
learned Sessions Jndge depends entirely on 
the statement of Golap Rai to the effect 
that he transacted the business with the 
Station Master alone and paid him the 
money. It seems to me that, npon the fasts 
as I have stated them, the Jury had ample 
materials upon which to hold that Golap 
Rai was an accomplice and that the extra 
Rs. 2 was paid as bribe either to the 
first or the second accused. It was due 
to the appellant that the learned 

Judge should have explained to the Jury 
what an accomplice wap, should have 
asked them to say upon the facts before 
them whether Golap Rai was or was not an 
accomplice. The Jury should then have been 
told that if Golap Rai was a party to the 
conspiracy to cheat the Railway Company 
be was an accomplice and it was not safe or 
proper to convict upon his evidence without 
corroboration on material particulars. He 
should have also explained to the Jury, 
what was the nature of oorrohoration neces¬ 
sary in suoh oases : Jamxruddi Masalli v. 
Emperor (7). Instead of that, the learned 
Judge told the Jury that Golap Rai was 
an independent witness, that he was not 
connected with the Railway and that he had 
ro interest in the success of the proseoution. 
With reference to the argument that Golap 
Rai was an accomplice, the learned Judge 
observed as follows : ‘ It is, however, argued 
that he must have bribed the accused or 
ore of them to charge less than the correct 
amount of freight. This is possible but 
there is no evidence to show that hs did 
so and the accused are not beiDg charged 
with accepting a bribe in consider¬ 
ation of showing favour to Golap Rai. 
The Jury should, therefore, consider whether 
Golap Rai oan be considered as an accom¬ 
plice in this case, and also whether, if he 
did give a bribe to either of the accused, 
he should be regarded as a person of less 
than average morality and on that account 
to be disbelieved. ” These observations are 
open to serious objections: First, if Golap Rai 
wa9 in the conspiracy, he was an accomplice 
and it made no difference that the advisers 
of the Crown instead of charging Suryya 
Kanta for receiving a bribe oharged him with 
criminal breach of trust; secondly , the Judge 

(7J 29 C, 782; 6 C, W. N. 663. 


should have distinctly told the Jury that it 
was not enough to find that Golap Rai paid 
Rs. 10-4 as. and the amount credited was 
Rs. 8 4 0 but they must he satisfied that the 
whole amount was paid as freight and if the 
extra Rs. 2 was paid as bribe theohargeunder 
section 408 oould not stand. But, instead of 
saying this, the learned Judge told the Jury 
that there was no evidence to show that Golap 
Rai had paid a bribe. There was no direst 
evidence but the circumstantial evidence was 
ample to justify the Jury in coming to the 
conclusion that the extra Rs. 2 was paid by 
way of bribe and not as freight. By this 
expression of opinion the learned Judge shut 
out the Jury from holding that Golap 
Rai had really paid a bribe so that the oharge 
under seotion 408 was not established. 
Thirdly, it was not enough, assuming that 
Golap Rai was an accomplice, that he should 
he regarded as a person of less than average 
morality and on that account to he disbelieved. 
There is nothing to prevent a man of low 
morality being believed by a Jury, but if that 
person is an accomplice the law says that it is 
unsafe to convict on his uncorroborated 
testimony and oasts upon the Judge the duty 
of warning the Jury against acting . on such 
testimony. This duty has not been discharged 
in the present case. 

Again, referring to the rules and aotual 
praotice and to the evidence of Golap Rar 
that he applied to the Station Master for a 
whole carriage, the learned Judge said, if 
it is believed that it is necessary to apply 
to the Station Master when a whole wagon 
is required this would be a good corroboration 
of Golap Rai’s evidence.” Although, at the same 
time, the learned Jndge pointed out that the 
evidence of Mr. Anderson and others showed 
that this duty was generally performed by 
the Assistant Goods Clerk and that the 
Station Master would not in ordinary 
even know about it, he ought to have told 
the Jury that the corroboration requiredI must 
he something that connected the accused with 
the orime. If Golap Rai was an accomplice, 
his statement that he applied to the Station 
Master would not, in myopimon,he corroborat- 
ed by the mere oiroumstance that the rules 
required such applications to be made to that 
officer. The corroboration must be by 
evidence sufficient to connect the accused with 
the offence oharged. The mere existence of the 
rules is not such oorroborationi 
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' On these grounds I think that the verdict 
of the Jnry in this ease is vitiated by mis- 
direotion and want of proper direction and 
that a fresh trial should be ordered. If the 
Jury had been properly directed, it is likely 
that they would have brought a verdiat of 
not guilty against the appellant and snob a 
verdiat would have been amply justified by 
the evidence. 

I regret I have to differ in this oase from 
the decision of my learned brother. 

Babus X), N. Bug chi and Heramba Lai 
Sanyal for the Aooused. 

Mr. Orr, for the Crown. 

JUDGMENT. 

Chaudhubi, J.—The appellant, a Station 
Master, was tried jointly with another, a 
Goods Clerk, before the Sessions Judge of the 
Assam Valley Districts and a Jury under 
aeotion 408, Indian Penal Code, for criminal 
breach of trust as railway servants. The 
Goods Clerk was also oharged under section 
.. 477A for fabrication of certain entries and 
the appellant with abetment thereof. 

The Jnry unanimously found the Goods 
Clerk not guilty of both charges ; the major¬ 
ity, however (3 to 2) found the appellant 
guilty under section 4C8. The Judge agree¬ 
ing with the majority has sentenced him to 
three years’ rigorous imprisonment. Hence 
this appeal. It was heard by the Criminal 
Benob, but, owing to a difference of opinion, it 
has some before me under section 429, Cri¬ 
minal Procedure Code. 

The facts are shortly these. One Golap Rai 
(P. W. No. 3), the Gomasta of a Marwari 
firm, on the 18th December 191.-, loaded 135 
bags of rice weighing about 254 maunds in 
a wagon at the Dumduma Station to be sent 
to Rupai Siding and they were so sent. The 
proper charge for the consignment was 

- Rs. 20-11*0. The Railway Books show an 
entry of Rs. 8-4-0 against this item whioh is 
put down as 60 bags weighing 100 maunds. 
The entry in the Rokur of the Marwari firm 

- shows a debit of Rs. 10-4 0, namely, Rs. 2 
more. The actual quantity proved to have 
been sent was 254 maunds and the railway 
books at Dumduma contained untrue entries. 
Re. 8-4-0 is the proper charge for 100 maunds, 
bat, having regard to the quantity, the Rail¬ 


way should have been paid Rs. 12-7-0 more, 
Golap Rai’s statement is that the Station 
Master asked Rs. 10-4 0 from him as freight 
and he paid that sura. The entries in the 
Railway Books were made by the Goods Clerk 
and his statement is that he made them 
under the directions of the Station Master 
accused. The Station Master said he had left 
these matters to the Goods Clerk and knew 
nothing about them. Under the rales the 
responsibility rested with the Station Master 
and applications for wagons are to be 
made to him. Two Railway witnesses, namely, 
Binoy Bhusan Das Gupta, Booking Clerk 
and Signaller (P. W. No. 13), and Khetter 
Nath Biswas, Trains Clerk (P W. No. 14), 
deposed that the practice at that Railway 
Station was that applications for wagons 
were made to the Goods Clerk and that he 
was in oharge of booking and loading con¬ 
signments of goods, but the Station Master 
received the total amount of the day’s 
receipts in the evening from the Goods 
Clerk. 

I agree with Shamsnl Huda, J, that 
the offence in respect of the sum of Rs, 2 
was either receiving a bribe, or that 
of criminal breach of trust. The consignor 
say3 that he paid Rs. 10-4-0 altogether. He 
is benefited to the extent of Rs. 10-7 0 
the Railway lost Rs. 12-7-0 and Rs. 2 went 
into the pockets of the officer who re¬ 
ceived the freight, as in the Railway Books 
Rs. 8 4-0 only was entered. It is diffijult to 
believe that the Gomasta of a Marwari firm 
who has done business there for eight or 
nine years did not know or try to find 
oat the correct freight. Either the con¬ 
signor had to bear the cost or the consignee, 
but the consignor had to pay it in the first 
instance. The Railway receipt or invoice 
would have shown the amount actually 
paid. It is not forthcoming. Golap Rai 
says he did not ask for a receipt as it did 
not osour to him that it was nesessary. 
How did he think the consignee was going 
to get delivery without a receipt or invoioeP 
He said he had no experience of Railway 
receipt", bn v *'ad seen other people using 
them. B«! j t j>r«*-« d in cross xinination 
he said he did nit ask for a Railway 
receipt but the Station Master said of his 
own accord that as the goods were going 
to a pi J’rag there was no need for one. 
He bad on a previous ocoasion sent a 
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milftr quantity of rice from the same 
station to tbe fame Siding and says he 
paid Rs. 7 then. He says he grumbled 
when he was asked to pay Rs. 10-4 0 on 
this occasion and was told that was the 
right amount. Then he varied the state¬ 
ment and said he did not ask the Station 
Master why tbe amount oharged was 
larger on this occasion. I agree with 
Shamsul Huda, J., that it is difficult to 
oonoeive that he was an honest consignor 
and that he was no privy to the fraud 
oommitted on the Railway. His story is 
that he was asked to pay Rs. 10 4 0 as 
freight and paid it and reliance is placed 
on the entry in his book, whioh stands 
thus "Rs. 10-4 0 in cash for railway freight, 
Railway receipt for 135 bags.” The men¬ 
tion of Railway receipt in it is noticeable. 
It does not mention the weight, although 
other entries in his book such as Exhibits 
20 (5), 20 (1), 20 (2), 20 (4).. mention 
both the number of bags and weight. He 
is paid by the weight. These faots do not 
appear to have been put before tbe Jury 
in connection with the credibility of Golap 
Rai. No doubt the charge is under section 
408 and that depends upon the truth of 
the statement of the witness Golap Rai 
that he paid Rs. 10-4 0 as freight, but if 
he paid Rs. 2 as a bribe to oharge him 
less than tbe actual freight payable, he 
was dearly an aooomplioe in respect of an 
offence under section 161, Indian Penal 
Code, whioh is dearly an alternative case 
praotioally upon the same faots. I think 
it was inoumbent upon the Judge to direct 
the mind of the Jury to this aspect of 
the case and his failure to do so is a 
serious misdirection as the case praotioally 
depends upon the evidence of Golap Rai. 
The learned Judge merely said this: It 
is, however, argaed that he must have 
bribed the accused or one of them to 
oharge less than the correct amount of 
freight. This is possible, but there is no 
evidence to show that he did so and tbe 
aocueed are not being oharged with acoept- 
iug a bribe in consideration of . showing 
favour to Golap Rai. The Jury should, 
therefore, consider whether Golap Rai sac 
be considered as an accomplice in this 
oa se, and also whet er, if he did give a 
br ,b' to either of the accused, he should 

bo legsuded as a person of Jeae than 


average morality and on that account to 
be disbelieved ” I agree with Mr. Justice 
Shamsul Huda that "these observations are 
open to serious objection: First, if Golap Rai 
was in the conspiracy, he was an accomplice 
and it made no difference that the advisers 
of the Crown instead of charging Soryyft 
Eanta for receiving a bribe oharged him 
with criminal breaoh of trust; secondly, the 
Judge should have distinctly told the Jury 
that it was not enought to find that Golap 
Rai paid Rs. 10-4-0 and the amount oredited 
was Rs. 3-4 0 but they must be satisfied 
that the whole amount was paid aa freight 
and if the extra Rs. 2 was paid as bribe 
the oharge under section 408 could not 
stand. But, instead of saying this, the 
learned Judge told the Jury that there 
was no evidence to show that Golap Ret 
had paid a bribe. There was no direct 
evidence but the circumstantial evidence 
was ample to justify tbe Jury in coming 
to the conclusion that th6 extra Re. * 
was paid by way of bribe and . not as 
freight. By this expression of opinion the 
learned Jndge shut out the Jury from 
holding that Golap Rai bad reaUy paid • 
bribe so that the charge under section 4U8 
was not established.” Newbould, J., a ;®° 

says that if Golap Rai paid Rs. 2 as bribe 
and not ae freight, the case failed. In® 
evidence of Golap Rai about the payment 
stands uncorroborated. He said he as e 
the Station Master for a wagon and vM 
told the freight to be paid. That also is 
not corroborated by any other evidence. 
It seems to me also that sufficient attention 
was not called to the evidence relating to 
the practice said to have been followed at 
this Railway Station abont the consign¬ 
ment of goods and applications for wagons. 
If the general rnle about applications for 
wagons oan be treated as corroborating tbe 

statement of Golap Rai that he app * 
to the Station Master, it is clear that if 
the practice as stated by the two witnessea 

was true, it went against it. « • t 

I agree with Mr. Jn.t.oe Ne"bou-l 
that the Judge miedireeted when he told 
the Jury that the otatement of one aoonoed 
might be taken for what .t was worth 
against the other The Judge no don* 
added that it was praotioally of "° T ? 
aa evidenoe, but in a ease where bn.»» 

little evidenoe on the P°™‘ l>: ' n5lder 
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able value may have been attached to 
these etatemente. 

I think, on the whole, the misdirections 
above referred to were serious and have 
oooaeioned a failure of justice and. the 
conviction ought to be and is accordingly 
aet aside and the aooused discharged. 

I have been told that the whole of the 
evidenee available has been given in this 
ease, and as it depends upon the evidence 
of one man who may have been a partici¬ 
pator in the fraud on the Railway, and 
the assused has already been in jail for 
some months, I do not think that, in the 
eireumstanoes, a re-trial should be ordered. 

Appeal allowed : Conviction aside; 

Accused discharged. 


ALLAHABAD HIGH COURT- 
Criminal Miscellaneous No. 216 of my.i 

December 10, 1919. 

Present: —Justice Sir George Knox, Kt. 
SITAL PANDE— Applicant 

versus 

EMPEROR through NIHAL and 
others—Opposite Parties. 

Criminal Procedure Code (Act V of 1898^, «• 520 

Application for transfer— Magistrate dupleased, whether 

sufficient ground for transfer. 

The faot that a Magistrate by his attitude shows 
that he is displeased with an accused person is not a 
■uffioient ground for transferring a case. 

Miscellaneous application for transfer 
under section 526 of the Criminal Procedure 

^°Mr. Harnandan Prasad , for the Applicant. 
The Government Advocate, for the Crown. 
JUDGMENT.—This is an application for 
transfer of what is sailed a Criminal Case 
No 177-11 of 1919 from the Court of a 
Magistrate of the First Class of Basti to that 
to any other Magistrate in the 

The application is supported by an affidavit. 
It is alleged in the so-called affidavit that 
the Magistrate, witbont bearing any of the 
. applicant’s witnesses without apy case 


being instituted under section 107 of the 
Criminal Procedure Code, has called upon 
the applicant to show cause why he should 
not be reqaired to file a personal bond in 
the sum of Rs. 1,000 with two sureties in the 
sum of Rs 50J eaob, but the other side have 
been required by the said Court to show 
oanse why they should not be required to 
file a personal bond for Re. 500 each with 
two sureties in the sum of Rs. 250 eaoh 
for one year. The applicant proceeds to 
say that this Magistrate hap, on various 
occasions, shown by his attitude that he 
is displeased with the applicant and many 
times when he has gone to file some applica¬ 
tions he has turned the applicant out of 
Court and refused to reoeive his applications 
and threatened to send the applicant to jail. 
That, on three occasions, dates specified, 
the applicant made applications before 
the aforesaid Magistrate but he refused to 
take them. That the Magistrate has been 
threatening to send the applicant to jail 
and has been expressing his displeasure in 
various ways, snoh way« are not specified, 
and has started proceedings against the 
applicant nnder section 107 of the Criminal 
Procedure Code. I understand, then, by this 
application that what the applicant wants 
transferred is the requisition of the Magis¬ 
trate under seotion 107 of the Criminal Pro¬ 
cedure Code that the applicant shall show 
oanse why he should not be ordered to 
execute a bond for keeping the peaoe. Now, 
the only person who can deal with pro¬ 
ceedings of this kind, [section 107, olause 2, 
are proceedings where the person informed 
against (apparently the applicant in the 
present case) or the plaoe-where breaoh of the 
peace is apprehended is within the looal limitsof 
anoh Magistrate's jurisdiction]istheMigistrate 
within the local limits of whose jurisdiction 
the applicant resides. In the argument ad¬ 
dressed to me I have been more than onse 
ioformed that the Magistrate who issued the 
requisition is the Sub Divisional Magistrate. 
I have not been informed either by the 
affidavit or elsewhere that there is aoy other 
Magistrate who bas jurisdiction in this Sub- 
Division except the Magistrate who baa 
issued the requisition and I also doubt 
very muoh indeed, whether under seotion 
526 of the Code of Grim nal Procedure 
I have power to transfer tnic proceeding. 
It is not an enquiry and it ia not a trial. 
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There is no offence. What the Magistrate 
appears to be intending is to prevent an 
offense being oommitted within his juris¬ 
diction. But, over and above these two 
objections which appear, on the face of the 
proceeding, sufficient cause has not been 
shown to me that a fair and impartial 
enquiry or trial cannot be had before this 
First Class Magistrate. It seems to me, 
after hearing the argument, that the 

applicant has been offended by certain 
applications of his having been returned to 
him and from the Magistrate’s refusal to 
receive applications he apprehends that the 
Magistrate is displeased with him and that 
the matter will not be impartially enquired 
into. The learned Vakil who appeared 
for the applicant put forward what he says 
were explanations furnished by the Magis¬ 
trate concerned. How the said Vakil got 
hold of these I do not know but I do not 
think that the matter specified in the affi¬ 
davit amounts to more than exaggerated 
language. For all these reasonp, I am 
• not prepared to order a transfer. The 
application is dismissed, I am informed by 
the learned Vakil that he is in possession 
of a certified copy of the Magistrate’s expla¬ 
nation. 

Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 69 op 1920, 

June 15,1920. 

Tresent :—Mr. Wazir Hasan, A. J. 0. 

ASHIQ ALI and others—Accused 

—Appellants 
terstM 

EMPEROR— Complainant—Respondent, 

Criminal Procedure Code (Act V of 1898 ),s. 117— 
“General repute ”, meaning of—General repute, evidence 
oj — Character, evidence •/—Personal opinions, admis¬ 
sibility of. 

Evidence of personal opinions as to the character 
of an accused person in inquiries under seotion 117 
of the Code of Criminal Procedure is inadmissible, 
[p. 684, ool. 2.] 

Every man is consoious as to what his general 
reputation is and by neoeasary association of ideas 


he is also consoious of the limited or the extensive 
cirole, as the ease may be, within which his reputa¬ 
tion generally exists. The opinion held by the body 
of persons within that oirole as to bis oharaoter is 
his “general repute.” Evidence which discloses the 
opinion of suoh persons collectively is, therefore, 
evidence in proof of general reputation, [p. 684, ool. 

9-3 

Evidence of general repute is evidence of a fact 
which could be heard, and evidence of only such 
witnesses is admissable who say that they heard 
the general reputation of the accused to be so and 
so. Evidence, therefore, whioh only repeats what 
the witnesses heard from some specified individuals 
will be purely hearsay and as suoh inadmissible, fp. 
685, col. 1.] 

Appeal against the order of the District 
Magistrate, Sultanpur, dated the 7th Febuary 
1920, confirming that of the Magistrate, 
First Class, Sultanpur, dated the 13th January 
1920. 

Mr. Bar Dhian Ohandra , for the Appli¬ 
cant. 

The Government Pleader, for the Crown. 

JUDGMENT.—On the basis of informa¬ 
tion reoeived by means of a report, dated 
the 20th October 1919, from the Sab- 
Inspector of Police Station Bazar Shukul, 
to the effect that the persons named therein 
were by habit robbers and habitually com¬ 
mit extortion, Mr. Jagdisb Prasad, First 
Glass Magistrate (Deputy) of Sultanpur, 
recorded an order on the 15th November 
1919 in terms of section 112 of the Code 
of Criminal Procedure, giving the substanoe 
of the information reoeived and calling upon 
the applicants and two others to show 
cause why they should not bs ordered each 
to furnish seourity to be of good behaviour 
for one year in the sum of Rs. 100 in 
his own bond and also one surety for the 
same amount. Summonses were ieened 
requiring the applicants to appear, and on 
their appearance they were put on trial 
under seotion 117 of the Code of Criminal 
Procedure. In the course of the enquiry 
twenty-two witnesses were examined on 
behalf of the prosecution and 34 on behalf 
of the defence. In the result, the learned 
Deputy Magistrate passed an orier on the 
13th January 1920, directing each of the 
applicants to "execute a personal bond in a 
sum of Rs. 100 and provide a respeotable 
security for Rs. 100 to bs of good character 
for one year.” An appeal waB preferred 
from this order to the Distriot Magistrate 
of Saltanpur, who dismissed it on the 
7 th. Febuary 1920, Aggrieved by the last 
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order the applioants have moved this Court 
in its criminal revisional jurisdiction. 

The only point argaed before me was 
in relation to the natare of evidense upon 
whioh the learned Deputy Magistrate has 
acted. It was contended that the evidence 
led by the prosecution in this case is in¬ 
admissible in law and, therefore, it could 
not form the basis for the order of con¬ 
viction whioh has been passed against the 
applioants. 

Section 117, sub section (3), oftheCbde 
of Criminal Procedure is as follows: — 
“For the purposes of this section the fact 
that a person is an habitaal offender may 
be proved by evidence of general repute or 
otherwise.” It is clear to my mind that 
the word ‘otherwise’ used in the pre-quoted 
sub-section does Dot permit transgression 
of the rulee of evidence as enaoted in the 
Indian Evidenoe Act, Evidence may be 
tendered by the prosecution in this proceed¬ 
ing of the existence of the fact that the 
'accused are by habit robbers, or habitoally 
commit extortion,’ and of such other faots 
as are declared by the Indian Evidence 
Act to be relevant, and of no others. (Vide 
section 5 of the Indian Evidence Act, Act 
I of 1872). Part II of that Aot deals with 
the manner of Proof of Faots in Issue and 
of Facts Relevant thereto. All evidenoe, 
therefore, whether of ‘general repute or 
otherwise’ must be in strict accord with the 
law of evidenoe both as regards quid proband - 
um and modus prubandt. 

Evidence in inquiries contemplated by sec¬ 
tion 117 of the Code of Criminal Prooedare 
mast, in the nature of things, consist of 
evidenoe relating to the ‘oharaoter* of the 
accused. Section 51 of the Evidenoe Act 
(I of 1872) exolades evidenoe of bad oharaoter 
of an aooased person unless evidence has 
been given that he has a good oharaoter, 
in whioh oase it becomes admissible. Ex 
planation I to that seotioD, however, provides 
an exception in oases in which the bad 
oharaoter of &ny person is in itself a faot 
in issue. This exception, therefore, is an 
express sanction for the admission of evi 
dense as to the bad character of an aooased 
person in inquiries under seotion 117 of 
the Code of Criminal Procedure. Of course, 
the ‘bad character’ in issue in such in- 
dairies is always of the nature specified 
ia section 110 of the same Code and 


evidence will not he admitted to prove 
‘bad character’ of any other nature. For 
iDstanoe, no evidenoe will be permitted 
to show that the accused is a habitual 
drunkard, or a habitual profligate or a habitual 
gambler. 

The Explanation to seotion 55 of the 
Evidence Aot (I of 1872) is of great import¬ 
ance in this oonneotioD. 

It is as follows:— 

“In sections 52, 53, 54 and 55, the word 

‘oharaoter’ includes both reputation and dis¬ 
position ; bat (except as provided in seotion 
54) evidence may be given only of general 
reputation and general disposition; and not 
of particular aots by which reputation or 
disposition were shown.” (The exception 
in braokets in the above explanation was 
intorduced by seotion 7 of Aot III of 1891.) 
This explanation makes it abundantly clear 
that in inquiries under seotion 110 of the 
Code of Criminal Procedure the ‘oharaoter’ 
in issue of the accused person may be 
proved by evidenoe both of general 
reputation and of general disposition as well 
as of particular acts by whioh reputation or 
disposition were shown. It follows, there¬ 
fore, that inquiries under seotion 117 of the 
Code of Criminal Procedure may extend over 
a very wide range. 

The foregoing analysis of the several 
provisions of the law of evidenoe brings 
me to the point also raised at the Bar, 
whether personal opinion of a witness as to 
the bad character of an aooused person 
in an inquiry in question is admissible evi¬ 
denoe. Is a statement by a witness—In 
my opinion (or 1 think) the aooused A, B 
and C are robbers or (habitual robbers)’ 
good evidenoe in law?’ In my judgment 
such evidenoe is inadmissible. It obviously 
does not fall either within the category 
of evidenoe of ‘general reputation and general 
disposition’ or of ‘particular aots by whioh 
reputation or disposition were shown.’ To 
admit such evidenoe and then to act on it 
amounts to a complete surrender of the func¬ 
tions of the Judge. The judgment of the 
witness would be substituted for the judgment 
of the Court and that, too, on a question whioh 
is the faot in issue. It follows, that if a 
Court bases its order on such evidenoe, it 
really exercises no judgment of its own 
but gives effect to the judgment of the 
witness. (Bests' Law of Evidence, 11th 
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Edition, section 511, page 487). I have 
said before that no evidenoe is admissible 
unless it relates to faots in issue or fao f s 
declared to be relevant thereto by the 
provisions of the Indian Evidenoe Aot. 
Section 146 provides for admission of 
evidenoe by means of oross examination 
relating to ‘obaraoter’ of a witness. Seotion 
Id 5 olearly allows evidenoe to be produoed 
to impeaoh the oredit of a witness. Under 
snb-seotion (l) evidenoe would be allowed 
to be given of the general reputation as 
well as of opinion, founded on euoh know* 
ledge as the person giving evidenoe has, 
of the witness, whose veraiity is impeaohed 
by him. I oonoeive that the law on this 
subject is the same in England as above 
though the second part of it has not remained 
unquestioned. See Taylor, seotion 1470A 
and compare Beg. v. Riley (l). 

Seotion 55 of the Evidenoe Aot (Aot 
I of 1872) declares that in oivil oases the 
faot that the ‘obaraoter’ of any person is 
suoh as to affeot the amount of damages 
whioh he ought to reoeive is relevant. 
There, again, evidenoe as to ’oharaoter’ 
will be confined to evidenoe of general 
reputation and general disposition (nee 
the explanation to that seotion). By 
necessary implication, evidenoe of per¬ 
sonal opinion as to the ‘obaraoter’ of a 
party will be exoladed—Compare the 
deoision of Mr. Jnstioe Cave (now Vis¬ 
count Cave) in the oase of Scott v. 
Sawipson (2), 

Evidenoe of ‘general reputation’, however, 
involves to a oertain extent evidenoe of 
opinion but that is of the belief or opinion of 
a body of person *, whioh is essentially differ¬ 
ent from individual opinion. The general 
rule, therefore, that individual opinions are 
inadmissible in proof of faots holds good 
even with referenoe to evidence relating to 
‘character’ either in a civil or a criminal 
proceeding, the only exoeptions reoogniaed 
by the Evidenoe Aot being those whioh I 
have mentioned before. 

To the broader rule of inadmissibility 
of opinions in proof of all questions of 
faot, the Indian Law of Evidenoe pres¬ 
cribes exoeptions by speoifio previa ons of 

(1) (1887) 18 Q. B. D. 481; 56 L. J. M. C. 62; / 6 L. 
T. 371; 35 W. R. 382; 16 Cox. O. C. 101. 

(2) (1882) 8 Q. B. D. 491} 61 L. J. Q. B. 360; 46 L. 
T, 412] 80 W. R. 641j 46 J. P. 408. 


the Aot. These exoeptions are in general 
aooord with those whioh are recognised 
also by the Law of Evidenoe pbtaining 
ia England. They are as follows: — 

1. Matters of pedigres (seotion 32, 
clause 5, and seotion 50). 

2. Customs and public rights (seotion 
32, clause 4, and 3eotions 48 and 49). 

3. Identity of handwriting, poiat of 
foreign law, or of soienoa or art, (sections 
45 and 47). 

This is the whole field whioh is cover¬ 
ed by the exceptions and there is no other 
exoeption besides them. I, therefore, must 
hold that the evidenoe of personal 
opinions as to the character of an accused 
person in inquiries under section 117 of 
the Code of Criminal Procedure is in¬ 
admissible. 

As to what constitutes a man’s general 
repute’ (seotion 117 of the Code of Crimi¬ 
nal Procedure) or ‘general reputation’ 
(seotion 55, Evidenoe Aot), I am of opinion 
that the idea conveyed by those words ia 
well understood. Every man is certainly 
oonsoions as to what his general repntation 
is and by necessary association of ideas, 
he is also oonsoions of the limited or the 
extensive oirole, as the case may be, within 
whioh his reputation generally exists. 
Now, the opinion held by the body of 
persons within that oirole as to bis obaraoter 
ip, to my mind, bis 'general reputation,’ 
The evidence which discloses the- opinion 
of snob persons collectively is, therefore, 
evidenoe in proof of ‘general reputation,’ 
and what that oirole is is also capable of 
being easily proved. It ia impossible, however, 
to defioe the limits of the oirole. It must 
vary aooording to the position and oironm- 
stanoes of every partioular indivdual. As 
I said before, the whole idea is better 
understood than could bs defined . with any 
logical precision. I oannot help reproducing 
here, what appears to me as the bast 
epitome of expositions of the term ‘general 
repute’ from an American oase quoted by 
Mr. Wigmore in his Law of Evidence, 
Volume 11, page 1959, Edition 1204 — 

Campbell, O. J., in Pickens ▼. State 

(3): . t . 

“General reoutation consists in what is 
generally thought of one by those among 


(3) (1884) 61 Miss. 666. 
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whom he resides and with whom he is 
•biefly conversant. Common opinion’; ‘that 
in which there is general oonour- 
rends’; 'the prevailing opinion in that circle 
where one’s character is best known’; 
'what is generally said by those among 
whom he associates and by whom he is 
known’; common report among those who 
have the best opportunity of judging of his 
habits and integrity’; 'common repntaion 
among his neighbours and acquaintances,’— 
are so maDy forms of expression by which an 
effort has been made to define wherein consists 
general reputation.” 

On my part, I am quite content to accept the 
advice given in the following passage of 
Wigmore on Evidenoe, section 1612, Volume 
II, pages 1959-60:— 

“When it is said that reputation must 
be general, it is meant that the community 
as a whole must be agreed on this opinion 
in order that it may be regarded a repu¬ 
tation. If the estimates vary and pnblio 
opinion has not reaohed the stage of 
definite harmony, the opinion oannot be 
treated as sufficiently trustwoitby. On the 
other hand, it must be impossible to 
exaot unanimity for there are always dis¬ 
senters. To define precisely that quality 
of public opinion thus commonly described 

as ‘general’ is, therefore, a difficult thing. 

There is on this subject often an attempt 
at nicety of phrase which amounts in effect 
to mere quibbling because the witness 
will not ordinarily appreciate the disorimina- 
ations. Such requirements of definitions 
should be avoided as unprofitable.” 

Section 60 of the Evidenoe Act lays 
down that "oral evidence must, in all oases 

whatever, be direct; that is to say:—.If 

it refers to a faot which oculd be beard, it 
must be the evidenoe of a witness who says 
he heard it.” 

Evidenoe as to the general repute is evi¬ 
dence of a faot which could be heard and 
evidenoe of only such witnesses is admis¬ 
sible who say that they heard the general 
reputation of the accused to be eo and so. 
Evidence, therefore, which only repeats what 
the witness heard from some specified 
individuals will be purely hearsay and as 
such inadmissible. It may often happen 
that the entire evidenoe of j a witness 
^mounts to nothing bat 'hearsay upon hearsay’, 


Such evidenoe, must not be permitted. As 
pointed out before, the evidence of general 
repute to be admissible must in all oases be 
direct. 

Before I oonolude my judgment I desire 
to aoknowledgeithe fact that references were 
made to the following oases in the course of the 
arguments at the Bar: — 

Kalai Haidar v. Emperor (4), Rajendra 
Prasad Sahi v. King-Emperor (5). Rup Singh v. 
King Emperor (6), Nilkamal Das v. Emperor 
(7), Dunia Singh v. King-Emperor (8), Qokul v. 
King-Emperor (9), Raghuber Dial v. King- 
Emperor (10) and Ohandi y. Emperor (11). 

I have carefully perused these decisions and, 
if I may say so, have profited by them. 

Now, the evidence adduced in this case 
by the prosecution was read to me from the 
beginning to the end by the learned Pleader 
for the applicants and I read it again in my 
chamber. 

The impression which such a study of 
the evidenoe has left on my mind is that 
there are many poitions of it which must 
he rejeoted as inadmissible. Yet there 
remains a good bulk which would satisfy 
the strictest test of admissibility. Such 
being the conclusion as to the nature of 
evidenoe in this case at which 1 have 
arrived, it follows that there is ample 
legal evidence to support the order passed 
by the Deputy Magistrate and the District 
Magistrate. 

I, therefore, dismiss the application. 

Application dismissed, 

(4) 29 C. 779. 

(6) 1 A. L. J. 611; 1 Cr. L. J. 983. 

(6) 1 A. L. J. 610; 1 Cr. L. J. 988. 

(7) 0 C. L. J.711; 6Cr. L. J. 403. 

(8) 6 O. C. 203. 

(9) 10 O. C. 132; 6 Cr. L. J. 97- 

(10, 10 O. 0. 16?; 0 Cr. L. J. 26G. 

(11) 40 Ind. Caa. 841; 21 0. C. 132; 19 Or. fj, J. 826. 
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RAMYAD SINGH V. EMPEROR. 

PATNA HIGH COURT. 

Criminal Revision No. 436 of 1919. 

January 12,1920. 

Present: —Mr. Justice Saltan Ahmed. 

RAMTAD SINGH and others—Accused 

—Petitioners 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898^, s. 256 — 
Cross-examination of witnesses—Right of accused — 
Magistrate refusing to summon ruit nesses for cross - 
examination without payment of expenses. 

Inasmuch as au accused person ha9 the right to 
cross-examine the witnesses for the prosecution 
before the charge is framed, and under section 256 
of the Criminal Procedure Code, he has the right 
to cross-examine these witnesses after the charge 
is framed, a Magistrate acts illegally who, upon an 
application by an accused person to summon or 
re-summon the prosecution witnesses for cross- 
examination, calls upon the accused to deposit a 
sum of money before his application would be 
granted, and on his failing to mako such deposit 
disallows the application, [p. 6S6, col. 2; p. 687, col. 

1.3 

An application to summon the prosecution wit¬ 
nesses for cross-examination can be disallowed only 
if it is frivolous or vexatious and its object is to 
defeat the ends of justice, [p. 6S7, col. l ] 

Application against the deoision of the 
Additional District Magistrate, Patna uphold, 
ing that of the Deputy Magistrate, Behar. 

Mr. Y. Af. QauKer Alt , for the Petitioners. 

Mr. Q. 0. Pal , for the Opposite Party. 

JUDGMENT.—The accused in this case 
were tried under section 147 of the Indian 
Penal Oode, by the Deputy Magistrate of 
Bebar and sentenced to various terms of 
imprisonment. They moved the Additional 
District Magistrate, who, however, thought 
that there was no ground for interference. 

An application has been filed in this 
Court against this conviction and the main 
gronnd that has been urged is that the 
accused were not given an opportunity 
to cross-examine a certain witness, Kudrat- 
tulla. It may be pointed out that this 
objection was taken before the Additional 
District Magistrate, who disposed of this 
objection in the following terms: — 

“Kudrattulla was again summoned as a 
defence witness. He disobeyed the summons. 
The trying Magistrate then ordered the 
issue of a warrant of arrest provided the 
accused paid the process.fee. The accused 
never paid the process.fee nor did they 
£1$ any petition for more time to do 
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so. They were considered to have given up 
this witness.” 

To begin with, Kudrattulla was .never- 
summoned as a defence witness as appears 
from the order passed in the. case by the 
trying Magistrate as well as the explana. 
tion submitted to this Court by the Addi. 
tinnal District Magistrate himself/ That 
being so, it is obvious that the learned 
Additional Magistrate was in error when, 
he thought that this witness was summoned, 
as a defenoe witness. Then the question, 
arises, whether the learned trying Magistrate 
was justified in refusing the application of 
the accused for re-summoning the witness. 
Kudrattulla for cross-examination. The 
aooused have got the right to cross-examine 
the prosecution witnesses once before the 
oharge is framed and, secondly, after* the 
oharge is framed under section 256 and 
no Court can legally refuse this application 
for oross-examination of the proseontion 
witnesses for the first time after oharge. 
Under 6eotion 257, the accused are given the 
third opportunity of cross-examining the pro^ 
seoution witnesses. They are entitled to this 
right, except when the Magistrate finds, and 
records so in writing, that the application for 
further oross-examination “is made for the 
purpose of vexation or delay or for defeating 
the ends of justice.” 

Under the proviso to section 257, if the 
accused have cross examined or bad tbq 
opportunity to cross-examine the witnesses 
after the oharge is framed, the Magistrate 
oannot be compelled to summon the wit¬ 
nesses unless the Magistrate is satisfied 
that it is necessary for the purposes of 
justice. It appears that the Magistrate 
oalled upon the acoused to deposit Re* 20 
as process-fees for summoning four prosecu¬ 
tion witnesses, after the charge had been 
framed, and these four included witnesses 
Kudrattulla. The other witnesses appeared 
in pursuance of the summons, while Ku * 
rattulla did Dot appear though the sum of 
Rs. 20 had been deposited by accused for 
re summoning Kudrattulla as well a* ® 
other three witnesses. The acoused applied 

to the Magistrate to re summon this witness 

for cross-examination. The request, in my 
opinion, ought to have been aooeded to, Ml 
the Magistrate agreed to call him M » 
witness provided a sum of another Kt. 
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was deposited for calling him. There is no 
provision in law which provides the prooe- 
dnre that has been adopted by the Magis- 
trate. If he really thought that the appli- 
oation was frivolons and vexations and 
would defeat the ends of justice he should 
have rejected the application and recorded 
his reasons for doing so as required by 
law. If the application wa9 frivolous and 
vexatious, it could not be otherwise by 
payment of R§. 20 by the aooused. There¬ 
fore, I take it that the Magistrate never 
thought that the application was designed 
to defeat the ends of justice. In my opinion, 
the learned Magistrate committed an error 
in calling upon the aooused to pay another 
sum of Ri. 20 for calling a proseoution 
witness for oroES-examinatior, a right which 
the aooused were perfectly entitled to exer- 
oise under the law. I have no doubt the 
Additional Magistrate in appeal would have 
allowed an opportunity for the cross-ex* 
amination of this witness if be bad not been 
under the impression, and I say an erroneous 
impression, that Kudrattulla was summoned 
as a defenoe witness. 

Under the oiroumstances, I have no alter¬ 
native but to allow the petitioners an oppor¬ 
tunity for cross examining Kudrattulla who 
must be summoned by the Court without 
asking the aooused to pay any further process* 
fee, 

it has been pointed out by the Addi¬ 
tional District Magistrate that Kudrattulla 
was not an important witness. That may 
be so, but it is not my province to enquire 
at present as to who were the witnesses 
whose evidence influenced the Magistrate 
in convicting the aoou3ed. If I were hearing 
an appeal, or if I had decided to go into 
the whole evidence, in that case alone I 
would have been in a position to agree 
or disagree with the Magistrate. Where I 
find that an illegality has been committed 
it is my duty to see that this wrong is 
set right, and the aooused, if they are 
to be oonvicted, must be oonvioted after fair 
trial, 

Under the oircumstanoes, I make the 
Rule absolute, set aside the oonviotion and 
sentence and send the ease back to the 
trying Magistrate for an opportunity to be 
given to the accused for the cross-examination 

of witness Kudrattulla. 

Buie made absolute. 
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ALLAHABAD HIGH COURT. 
Criminal Reference No. 444 of 1920. 

July 19, 1920. 

Present: — Mr. Justioe Piggott, 
MOHAN SINGH —Petitioner 

versus 

EMPEROR throcgh GYASIA— 
Opposite Party, 

Criminal Procedure Code (Act V of 1898^, $. 203— 
Complaint, dismissal of—Subsequent complaint on same 
facts before successor of previous Magistrate, whether 
maintainable. 

The fact that a complaint has been dismissed by 
a Magistrate is no bar to the entertainment of a 
second complaint upon the same facts by the 
successor-in-oflice of that Magistrate, [p. 68S, col. l.J 

Criminal reference by the Sessions Judge 
Agra, dated the 28th May 1920. 

Messrs. A Tc’ial Chant and K. R, Dang, for 
the Petitioner. 

JUDGMENT—The essential facts are 
that Gyasia presented to a Magistrate 
of the First Class, who apparently is also a 
Sub-Divisional Officer, or at least exercises 
some of the powers of a Sub-Divisional Officer, 
on the 10th of April 1920, a oomplaint in 
whioh he alleged that Mohan Singh and 
others had committed oertain offences punish- 
able under the Indian Penal Code. The 
Magistrate examined Gyasia and then passed 
an order transferring the case for disposal 
to another Magistrate of subordinate juris¬ 
diction. The application in revision does not 
challenge the order on the ground that the 
Magistrate to whom the case was transferred 
was not subordinate to the Magistrate before 
whom the complaint was presented, the con¬ 
tention is that the lattter had no jurisdiction 
to entertain Gyasia’s oomplaint or to take 
cognizance of the offences therein referred 
to, because on a « previous date another 
Magistrate had dismissed a oomplaint filed 
by Gyasia on the same facts. I have seen 
the order in question; it was apparently passed 
under section 203 of the Code of Criminal 
Procedure, though the Magistrate does not 
say so. That Magistrate had been transfer* 
red from the district before the 10th of 
April 1920 and the learned Sessions Judge 
seams to be satisfied that the Magistrate 
whose order is now called in question was the 
sucoeasor-in-offioe of the Magistrate wbo had 
dismissed Gyasia’s first oomplaint. At any 
rate, be says that the complaints must ba 
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regarded as having been presented in the 
same Court. It has to be admitted that there 
is no section of the Code of Criminal Proce¬ 
dure which, either expressly or by implioa- 
tioD, bars the jurisdiotion of the second 
Magistrate to take oognizanoe of this com¬ 
plaint. 

The learned Sessions Judge, however, is of 
opinion that this Court should interfere in 
order to enforce the principle laid down by 
a Bench of this Court in Queen-Empress v. 
Adam Khan (\). On itsfaots, the present 
oase is praotioally identical with that of 
Ram Bharos v. Baban (2). This is a decision 
by a single Judge, but it is founded on 
various oases, as for inetanoe that of William 
Cecil Keymer v, Emperor (3), in whioh it has 
been held that a Magistrate who has tried 
and discharged an acouBed person on par¬ 
ticular charges has jurisdiction to oommenoe 
a fresh enquiry into the same charges on a 
second oomplaint. The learned Sessions 
Judge expresses bis apprehension that, if the 
decision in Queen-Empress v. Adam Khan 

(1) is treated as limited to oases in whioh 
a oomplaint might have been brought before 
either of two Courts exeroising co-ordinate 
jurisdiction in the matter at one and the 
same time, and if it be held that the 
principle laid down in Ram Bharos v. Baban 

(2) iB of general application where the pre¬ 
siding officer of a Court has been transferred 
and the second oomplaint is lodged before 
his su«oessor*in*offio0| the result will be that 
the prinoiple laid down in the former of the 
two decisions “will have very small scope. 
The oonoluding words of the judgment in 
that oase seem to me to show that the learn¬ 
ed Judges who decided it intended that it 
should have very small scope. I may add 
that 1 have taken into consideration also the 
particular faots of this present oase, because 
I have no doubt that it would be within roy 
jurisdiction to quash the order co Jaircd 
of and to direct the dismissal of the „ jmplaint 
merely on the ground that the reoord did not 
show that the interests of justioe would be 
served by the further enquiry whioh has now 
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been initiated. The essential faots are that 
there were cross-oomplaints by Gyasia 
against Mohan Singb and others and by 
Mohan Singh against Gyasia. A Magistrate 
took cognizance of both complaints, but 
proceeded to try Mohan Singh's oomplaint 
first. He recorded in that case, as evidence 
for the defenoe, the evidence whioh Gyasia 
would have produced in support of hie 
complaint, but be oonvioted Gyasia and 
sentenced him to fine and imprisonment. 
This conviction was subsequently set aside 
by the Sessions Court. In the meantime, 
however, Gyasia'c oomplaint had been 
brought before the suocessor-in-office of the 
Magistrate who had passed judgment on 
Mohan Singh’s complaint. That Magistrate 
passed the order of dismissal under section 
203 of the Criminal Procedure Code, on the 
ground that Gyasia’s evidence had been heard 
and disbelieved by his predecessor when it 
was produced as evidence for the defenoe in 
the case in whioh Mohan Singh was com¬ 
plainant. Under these oiroumstanoep, and in 
view more particularly of the fact that the 
conviction of Gyasia has been set aside by 
the Court of Appeal, I do not feel disposed to 
interfere with the order now complained of, 
unless I were compelled to do so on the 
ground that it was wholly illegal and 
without jurisdiotion. I am satisfied that 
this it was not. Let the record be re¬ 
turned. 

Record relumed. 


(1) 22 A. 106; A. W. N. (1899) 211; 9 Ind. 

^’(2) 22 Ind. Cas. 734; 36 A. 129j 12 A. L. J. 106; 
^(8) 22 Ind. Cas. 146; 36 A. 63; 12 A. L. J]lj 16 Cr. 
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madras high court. 

Appeal No. 3'2 of 19.7, 

, August 27, 1919, 

Present :—Mr. Justice Sadasiva Aiyar 
. and Mr. Justice Barn, 

The SECRETARY of STATU for INDIA 
in COUNCIL— Defendant No, 1 — 

Appellant 

versus 

Sri fiaj ah BOMMADEYARA VEN- 
KATANARASIMHA NAIDU BAHADUR 
ZAM1NDAR GARU (dead) and others— 
Plaintiffs Nos. 1 to 3— Defendant No. 2 

—Respondents. 

Riparian owners, rights of—Navigable river, what is 
— River not navigable during some months, effect of — 
Adverse possession — Owner, ignorance of, effect of— 
Limitation, running of, whether arrested. 

Bipari&n ownora on tho banka of a rivor arc 
entitled to the bed of the river up to midstream, if 
the river is one which, although navigable for the 
greater part of tho year according to the ordinary 
sense of the term “navigable”, is not a navigable river 
according to the meaning of that term as used in 
Indian Courts, that is, is not navigable throughout 
the year because it ceases to bo so during several 
months in the year. [p. 6*2, col. 1] 

Where the true owner of land, having the oppor. 
tonily to acquaint himself with all the facts and 
the law, and not being led into any error by the 
fraud ofja party, sees that party openly enjoying 
the land and claiming it as owner, the true owner 
cannot, in order to arrest limitation, plead ignorance 
of the law which made him unaware of his right 
to possession, [p. 696, col. 2.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Maeuli* 
patam in Original Sait No. 83 of 1916. 

FACTS appear from the judgment. 

The Government Pleader (Mr, V. Rame- 
« am), for the Crown :—The plaintiffs’ claim 
to the river-bed is unsustainable. The 
Sanadof 1803 to plaintiffs’ ancestors does not 
include that portion of the river bed of the 
Krishna river bordering on the five villages 
now in question ap to the middle of the 
river-bed. 

The Common Law as to the ownership 
of riverbeds should not be im¬ 
ported in its entirety in this country 
without regard to its conditions. Though 
the river Krishna is not tidal where 
it runs past the plaintiffs’ villages, it is still 
navigable in the wide sense of the term. 
The fact that it is not navigable in some 
portions of the year will not displace the 
presumption that the beds of navigable rivers 
belong to the Crown. See Farnham on 
Yfftters, Volume I, page 1QQ, Th$ America 

44 


Courts have adopted the view that the water 
need not be continuously navigable. Naviga¬ 
bility alone is the test of whether the bed 
of a stream is presumed to vest in the 
Crown. 

The accretions or. additions due to the 
deposit of alluvial matters are not due to 
natural causes, Nor have they been imper¬ 
ceptible. It is in evidence that these forma¬ 
tions are largely due to the operations 
undertaken by the Government under the 
Rivers Conservanoy Act. The plaintiffs can 
lay no claim to them. 

The Hon’ble B. N. Sarnia (with him Mr, 
R.Narasimham and K . Aravamndu Aiyangar ), 
for the Respondents: -TheCrowD Sanad of 
1803 did include the river-beds. Even if it 
is not so expressly stated in the deed of 
grant, there is no doubt that '.t was so under¬ 
stood by the parties. The evidenoe, oral 
and documentary, and the public records 
establish this f*ot beyond all doubt. The 
reoords show that even before 1802 the 
river-bed was regarded as an integral part 
of the villages on the banks. The estate 
granted in lt02 must be deemed to have 
comprised what was then understood to be 
their limits. From the time of the Perma¬ 
nent Settlement the reoords show that the 
Government exercised no aots of ownership 
over the river beds adjoining the plaintiffs’ 
villages. The plaintiffs were in possession 
and enjoyment of all the Lankae. 

As to the law, there is no reason to depart 
from the English Com non Law. It is con¬ 
ceded for appellant that the river Krishna 
is non-tidal when it passes through the 
plaintiffs’ villages. It cannot be said to be 
a navigable river as for six months 
it dwindles into a petty stream passing 
through sand. The test of navigability is its 
being available for passage of vessels at all 
times and seasons. Being non-navigable the 
bed of the river on the banks of these 
villages belongs to the riparian owner. 
The American decisions should not be treated 
bb authority. And even they are not 
uniform. 

As to alluvial accretions they have, in the 
main, beendue to natural causes, *.<?., fl iods, etc, 
The fact that they were aided by Govern¬ 
ment operations will not deprive the land- 
ownar of his right or vest a new right iq th? 
Grown. 
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JUDGMENT. 

Sidafjva Aiyar, J.—The pleadings are 
sufficiently eet out id the judgment to ke 
pronounoed by my learned brother and I 
shall not, therefore, repeat them in detail. 
Numerous questions were argued in this 
appeal, but 1 think ifc necessary to consider 
and decide only the following as the other 
questions would fall to be considered only 
if I had decided the questions 2 to 4 against 
the plaintiffs. The questions I propose to 
consider are,— 

(1) Js the river Krishna a publio navi¬ 
gable river at the place where the plaintiffs’ 
five villages abut od the river P 

(2) Are the plaintiffs, as riparian pro¬ 
prietors, entitled to the bed of tbe river 
Krishna up to the mid stream so far as it 
runB along side the villages of Pedapuli- 
paka, Chodavaram, Madduru, Royyaru and 
Vallur P 

(3) Apart from their right as riparian 
proprietors, did the plaintiffs' predeoesaors- 
in-title acquire tbe ownership of the river-bed 
by reason of the grant made by tbe Govern¬ 
ment at the time of tbe Permanent Settle¬ 
ment P 

(4) Have tbe plaintiffs acquired title to 
the river bed in question by reason of exclu¬ 
sive possession or enjoyment ? 

(5) Are the plaintiffs entitled to mesre 
profits, as claimed in paragraph 28 (c) of tbe 
plaint, aod, if so, what is the amount to be 
awarded P 

The river Krishna is tidal and navigable 
for a distance of eight miles from above the 
plaoe where it falls into the sea. Beyond tbe 
said eight miles it oeases to be tidal but it is 
navigable for about five months in tbe year 
between June and November for a length of 
about fifty eight miles up to tbe Bezwada 
antcut. The lands in dispute lie in a portion 
of this length commencing from about three 
and a-half miles below the anxcut and have 
been raised from the river-bed by the deli¬ 
berate reclamation operations oarried on by 
tbe Government (acting under tbe powers 
given to the Government by the Rivers 
Conservancy, Madras, Act, No. VI of 1884), 
the reclamations having taken plaoe between 
1897 and 1912. 

The plaintiffs’ contention is that tbe breadth 
of the river-bed has always been apportioned 
between tbe villages on both banks as por¬ 
tions of the areas of the villages themselves 


and that the 700 odd acres in dispute raised 
from the river-bed formed part of the plaint¬ 
iffs’ five Zemindary villages even before the 
levels of tbe lands were so raised up. The 
suit was laid in ejeotment of the Government 
who, having entered npon the lands for the 
purpose of doing Conservancy operations 
under tbe Statute (which does not allow of 
interference with the plaintiffs’ enjoyment 
as owners except to tbe extent necessary 
to oarry on the Conservancy operations), 
illegally dispossessed them from the landB 
in 1911. 

The literal meaning of the word navigable’ 
seems to ke, “affording facilities for steering 
ships through.” Facilities for passage of 
large river crafts which may not be oapable 
of rising to the dignity of ships seem to be 
generaly considered sufficient to call a river, 
affording suoh facilites, a “navigable!”river. 
The legal presumption governing tbe owner¬ 
ship in the beds of tbe navigable portions 
of rivers have been elaborately argued 
before ns. As regards tbe portion of a river¬ 
bed where a river is both tidal and navi¬ 
gable, there is of course, a very strong pre¬ 
sumption that it belongs to the Crown. The 
riverbed portion we have to deal within 
this case lies in tbe length of tbe river wbieh 
is non tidal and hence the difficulty. As I said 
already, the river is Dot navigable during at 
least half the year. Lankas and keelankat 
(miniature peninsulas bounded by tbe river 
bank) are formed after eaoh flood and 
changes in tbe formation and area of old 
lankas take place almost every -year 
in the length under dispute. Can the river 
portion be called “ navigable ” in tbe legal 
sense under the oircumstancesP If it is non- 
navigable in the legal sense, tbe Full Bench 
deoision in Vasireddi Venkata Lakshmi Nora- 
gamma v. Secretary of State for India (1) applies, 
and tbe bed of the river, up to the 
middle line of the water-breadth from the left 
bank, belongs to the plaintiffs. In England, tbe 
term ‘navigable’ seems to be used in its legal 
sense to connote the meaning, tical and 
navigable.” In America, the legal meaning 
seems to differ in different States. In 
Srinath Roy v. Dinabandhu Ben (2), tbe 

(1) 47 Ind. Can- £06; 41 M. 840j 85 M. L.J. 169| 
(1918) M. W. N 662 (F. B.). 

(2 1 25 Ind. Cac. 467; 42 O. 489; 18 O. W. N. 1217» 
20 0. L. J. 385; 27 M. L. J. 419: 16 M. L. T. 81Pj 1 L. 
W. 733; (1014) M. W. N. 664; 16 Eom. L. R. £01i 18 
A. L. J. 1193j 41 I. A 221 (?, 0.). 
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following observations of the Privy Co-moil 
oacur at pages 529 to 531*. “The qnesti >n 
how far a role established in this oouutry 
(that ie, England) can be usefully applied 
in another, whose airoumstanoss, historical, 
geographical, and social are widely different, 
is well illustrated by the case of naviga 
bility, as understood in the la* of the 
different States of the United States of 
America ...The Courts of the different States, 
minded alike to follow the Common Liw 
where they could, found themselves in the 
latter part of the eighteenth and the early 
part of the nineteenth centuries constrained 
by physiaal and geographical conditions to 
treat it differently...The reasoning has been 
put pointedly in Pennsylvania. Chief Justice 
mighraan says in 1810 in Oarson v. Blaser 
(3), ‘ the Common Law principle concerning 
rivers’, (ote., that rivers, where the tide does 
not ebb and flow, belong to the owners of 
adjoining lands on either side), even if 
extended to America, would not apply 
to soah a river as the Susquehanna, 
which is a mile wide and runs several 
hunlrei miles through a rich country , and 
whiah ia navigable and is actually 
navigated by large boats. If suoh a 
river had existed in England no suoh law 
would ever have been applied to it.’ Thirty 
years later in Zimmerman v. Union Oaml 
Oampany (4), President Porter observes, 
‘the rales of the Common Law of England in 
regard to the rivers and the rights of 
riparian owners do not extend to this 
Commonwealth, for the plain reason that 
rales applicable to such streams as they 
have in Eogland above the flow of the tide, 
scarcely one of which approximate to the 
siie of the Swatara, wou'd be inapplicable 
fco each streams as the Susquehanna, the 
Allegheny, the Monongahela,’ and sundry 
other ‘rivers of Damascus.’ A similar 
deviation, equally grounded in good sense, 
from the strict pattern of the English Law of 
waters lies at the bottom of the ourrent of 
Indian oases previously referred to. and 


forma its justification. 

“lo proposing to apply the juristic rules 

of a distant time or country to the con¬ 
ditions of a partioalar place at the present 
day. regard mnefc be had to the physical, 
(8) (1810) 2 Binney 475 at p. 477; 4 Atn. Dao. 453. 
(4) (1856) 1 Watts A Sergeant 351. 
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social and historoial conditions to which 
that rule is to be adapted.” Having 
regard then to the historical, geographical, 
social and physical conditions of India, is 
there aDy presumption whiah oould be 
safely made as to the ownership of the 
bed of a river like the Krishna in that 
portion of its length which has the charac¬ 
teristics and is affected by the seasonable 
fluctuations already referred to? The river 
in the hot season during six months in the 
year dwindles away into an insignificant 
stream fordable everywhere opposite to the 
disputed length and of the depth of a foot 
or ons and-a-half feet. In Sri Balutu 
Ramalakshmamma v. Collector of Qoda- 
viri District (5) their Lordship9 of the 
Privy Council say that they required to kaow 
much more about the river in question” (the 
river in question in that suit being the Goda- 
veri) ‘ and the mode in which it hts been dealt 
with, before deciding as to the presumption” 
(that is, the presumption whether the bid up 
to the medium line belong} to the owner of 
the bank) “or its rebuttal”. In Ohunier 
Jaleah v. Ram Ohurn Mookerjee (j) it was 
held, having regard to the conditions in 
India that even if a river is navigable through- 
out the year, though it may not be tidal, 
the Government may grant exclusive filhiog 
rights thereia to individuals against the 
olaime of the general public. Bit where 
the river portion in dispute is not navigable 
throughout the year, the river is nit in 
Bengal considered ‘ navigable” io the legal 
sense. (Toe reason put forward io some 
Eoglish decisions, namely, that where the 
river portion in dispute is ooverei by 
fresh water there 19 a presumption that 
riparian owners have been exercising the 
U3ual riparian rights, but where, owing to 
the action of the tide, the water is or 
ten I 3 to become saltish the presumption 
n the other way does not, in my opinion, 
apply to Indian conditions just as it haa 
been held not to apply to conditions in 
America.) 


In Secretary of State for India v. Bijoy 
O'aani Mahatap (Maharaja of Burdwan v. 
Secretary of State for India ) (7) it is said; “Now 

(6) 22 M 43 1 *6 pp. 45 *, 470; 1 Bom. L. R. (J)6 3 
C. W. N. 777; 28 l. A. 107; 7 S*r P. C. J. 034; 8 Ind. 
Deo. (n. a.) 332. 


(6) 16 W. R. 212 at p. 214. 

(7) 46 Ind. CJas. 305; 46 0. 33) at p. 398; 21 C vV 

N. 872. ’ " 
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m this oountry the teBt as to whether 
n river is navigable, is whether it allows 
of the passnge of boots at all times of the year”. 

1 think that, having regard to the nature 
of the river portion in dispate (the bed 
being yearly replenished with fresh fertile 
soil, the Lankas formed in the bed having 
been eultivated as a matter of oourse as 
hamlets and appurtenance of the villages 
on both banks and the Zemindars having 
allowed sand and silt to be removed from 
the bed of the river only on payment of 
license fees) and the entire evidenoe in this 
ease on both sides whioh conclusively 
establishes that proprietorship in the entire 
bed area was treated as distributed from 
time immemorial among the villages on 
both banks, no legal presumption arises 
that the portion of the river in question 
whioh is not navigable during at least half 
the year, belongs to the State. Suoh a 
presumption has, no doubt, been raised in 
some American oases, namely, that the bed 
of a navigable river, though not tidal, and 
though it is not navigable throughout the 
year, belongs to the State provided it is 
navigable during well established seasons; 
but, as their Lordships of the Privy Council 
point out, its justifiability depended probably 
on speoial geographical, sooial and other 
conditions. I would, therefore, answer the 
first question thus: The river Krishna is 
a river navigable for about six months in 
the year in the portion now in dispute 
according to the ordinary sense of the term 
"navigable” but it is not a navigable river 
according to the meanings of the term 
‘navigable’ as used in Indian Courts, beoause 
it is not navigable throughout the year and 
oeases to be so during several months in the 
year. 

Coming to the second question, the legal 
presumption as to the ownership of the 
bed of a non-navigable river applies, I 
think, to the Krishna river in the portion in 
dispute. The plaintiffs, as owners of the 
villages on the left bank, would, therefore, be 
entitled to the bed of the river up to the 
mid-stream. 

I shall now shortly deal with the third 
question. Toe Sanad granted to the plaint 
iffe’ ancestors for the Vallur estate is 
Exhibit D, dated February 1803. In para- 
graph 3 of the Sanad or grant, ten 
Villages of the Yallur gemiod^ri *re men¬ 


tioned, including the plaint five villages 
of Peddapulipaka, Ohodavaram, Madduru, 
Royurru and Vallur. When the Govern¬ 
ment granted these villages, did they or 
did they not intend to include that por¬ 
tion of the river bed of the Krishna river 
bordering on these five villages up to the 
middle of the river bed or up to any 
other line whioh included definite areas of 
the river-bed Ayaout in those villagesP 
Does the evidenoe show that these villages 
were, at the time of the grant, understood 
to inolude portions of the river bed, portions 
of (wbat is called in the old documents) 
the river Ayaout? It was conceded by the 
learned Government Pleader (and it could 
not but be oonoeded on the evidence) that 
the Lankas and Keelankas whioh had been 
raised out of the bed of the river in the 
portion of the breadth of the river bed 
adjacent to the dry Ayaout of the villages 
were treated as parts of the villages from 
before the date of the Sanad. Exhibit 
A is a report of Mr. John Reads, Collector, 
dated November 1800, to the Board of 
Revenue, submitting statement of the details 
of the Vallur Samut in connection with the 
proposed sale of the above Samut by the 
East India Company. It was in pursuance 
of this report that the villages, whioh were 
Havelly villages, were afterwards sold as 
Zemindari estate in 1802 and granted to 
the plaintiffs’ ancestor as the highest bidder 
at the sale and the Sanad, Exhibit D, 
was issued to him. In Exhibit A, the 
yield from the cultivable lands of these 
villages is noted and one of the items of 
produce (on the value of whioh the Govern¬ 
ment assessment was roughly estimated) is 
mentioned as "mustard seed to be sown 
on the islands left by the subsiding of the Kris • 
hna river” Cultivation of mustard is admit¬ 
tedly done only in the olayey soil formed 
in the river bed after a flood. In Exhibit K» 
reference is made to a dispute as to boun¬ 
dary between Peddapulipaka (one of . the 
plaint five villages) and Prattur, a village 
on the opposite bank of the Krishna. It 
mentions a settlement made in 1802 an 
to a Mahazir prepared then, fixing the 
boundaries of several villages, in fact, the 
whole of Exhibit K9, part of Mr, Newill* 
report, indicates conclusively that boundary 
disputes between the villages on both banks 
pf the river b*d been ooearring every fe* 
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years from, at least, the middle of the 18th. 
century. Reference is made (See page 370 
of the printed papers, Volume II)to a proposal 
made in May 1848 to tread the boundary 
line between a village and a Lanka and to 
the Collector having given orders for the 
boundary to be trodden accordingly, it being 
admitted that the Lanka had formerly 
belonged to Devarakota village which became 
a separate village about the year 1758. 
Some explanation is necessary as to what 
the “treading” of the boundary means. An 
island has formed in the river bed. It is 
claimed either partly or wholly by a village 
on the left bank as included within the 
limits of that village and it is also olaimed 
by a village on the opposite bank as 
inoluded within the limits of that village, 
it being always assumed without question 
that the breadth of the river bed is part 
of the total area of the villages on the 
opposite banks (Of oourse, it sometimss 
happens, when the island is a comparatively 
long one, that the dispute is aldo inter se 
between two contiguous villages on the same 
aide of the river, the question then being 
which portion of the length of the island 
belongs to each village. The dispute how¬ 
ever is more often between villages on the 
opposite banks.) Whenever such dispates 
arose, the procedure laid down in some of 
the old Hindu Smrities seems to have been 
followed. I Bhall now quote some verses 
from Brabaspafci. (See Sacred ^ Books of the 
Bast, Volume 33, page 352.) “In default of 
witnesses and signs, even a single man, agree¬ 
able to both parties, may 6i the boundary, 
wearing a red garland of flowers and a red 
cloak, putting earth on his head, adhering to 
truth and having kept a fast,” The old practice 
seems to have been for such a man to tread’ 
the boundary line and thereby fix it. He 
first keeps a fast, wears a red garland of 
flowers and a red cloak, keeps also a vow of 
silence till he finishes his work and fixes 
the boundary by walking along the line 
which in his opinion forms the boundary. 
Almost always, the man selected for doing 
ft is an old man trusted by the villagers 
on both sides. After he finishes the treading 
of the boundary, he batbe3, breaks the vow 
of silence and breaks his fact. This seems 
to have been done several times, according 
to the dosamiatary evidence ia this case, 
wfcerever disputes arose. earliest 


date of such treading to which reference 
ia made in the evidence is, as I said before, 
about 1750. 

At page 360, second volume, a document 
of 1768 is referred to where a dispute arose 
about a Lanka or island in the bed of the 
river between two or three villages. Then 
in Volume I, page 128, a Mahazar of 1790 is 
mentioned whioh related to the settlement of 
a dispute about Buraga Lanka between 
Kollpara. lyeloor and Moolakalapully by 
“treading the boundary under order of the 
G-untur Cirouit Committee,” and it states 
that the boandary was trodden with all 
due ceremonies in the presence of the 
Desmooks and Curnams and others of 22 
villages of Guntur and Masulipatam as 
particularized and signed by all parties”. 
Then the rnnning of the boundary lines 
is described showing that the boundary 
lines went sometimes across and along 
the bed of the river, and that stones were 
fixed some in the bed and some in the islands* 
In faot, every village on the banks (it is clear 
from the evidenos) had as a matter of oourse, 
besides its dry Ayaout area, its river-bed— 
Ayaout area, and the river bed Ayaout area 
is treated as situated iu and as part of 
the village itself. Again, in Volume II, 
page 338, there is a Mahazar, dated 10th 
February 1799, referred to as given by 
Desapondees, head farmer Karnams and 
others of Beveral villages, and it records 
thetreadiDg of the boundary between Rayoor 
and Vallur (two villages ou the same side 
of the river) by Ooppooloor Narasayya of 
Rayoor in the presence of both parties and 
of Thanadars after the usual ceremonies. 
Then it says: Descend into the river in 
the direction of the opposite boandary 
between Moonanghy and Vallabhapuram 
giving the part on the west to Royyur 
and on the east to Valloor.” So, on page 
115 of Volume I, we find rt-er bel (including 
island) described as a certain area and as 
part of a village on the bank. Koodalies, 
or boandary erections, are stated to have 
been found in the river bed itself. This 
was ia 1800 before the year of the Sanad 
(1803). Mr. Newill when fixing boundaries 
between 1848 and 1:50 of all the villages 
on both banks of the river was ondoubtedly 
of opinion that from time immemorial the 
whole of the river breadth had belonged 
in definite portions to the villages on boftfe 
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banks (the villagers making such alaims as 
a matter of right before him). The refer¬ 
ences to the treading of boundaries aloDg 
and aaroes the river-bed and on the Lankas 
and the creation of Koodalies from about 1750 
fully support Mr. Newill’s opinion. The 
relative frequency of these boundary disputes 
is explained by the following extraots from 
Mr. Elliot’s report:— The ohanges of form 

produced in the banks of a great river_ 

always considerable and increasing in im¬ 
portance as it approaches the allnvial tracts 
adjaoent to its delta—become still more 
conspicuous in the oase of a tropical stream. 
For six months, its bed is nearly dry; 
during the remaing six, it is filled by a 
succession of floodp, or freshes as they are 
called, rushiDg down with sudden violence 
and as rapidly subsiding. At its greatest 
height, the water (unrestrained as regards 
the Kiatna by artificial embankments) over- 
tops its ordinary limits, which, parched and 
cracked by the previous drought, are easily 
crumbled and washed away. The com¬ 
minuted particles of earth suspended in the 
water, are deposited as the velocity of the 
current decreases, in the shape of new 
formations. The work of alternate abrasion 
and aooumulation continually proceeds. Is¬ 
lands already thrown up are modified in 
shape and extent by succeeding floods. 
Sometimes they are swept away bodily 
and new deposits make their appearance 
in some more favoured locality.” 

5 Under the operation of such oauses, 
the bed of the Kistna is found to have 
undergone considerable vicissitudes in the 
lapBe of time, some of the most remarkable 
of which ascertained from a comparison of 
his own survey with that of 1816—9, Mr. 
Newill has notioed. They do not seem, 
however, materially to tffeot the general 
direction of the river’s oourse, or to increase 
the area of its bed. Nor do the new 
formations of land exeroise an important 
influence on the value of particular villages, 
the gain in one place or at one period 
beiDg compensated by corresponding losses 
at others. After considerable aberrations, 
the river often returns exactly to its former 
bounds, but where other forces are brought 
into play, as occurs within the range of the 
tide, the deviations are more prominent.” 

‘'73, I may here venture to offer a few 
remarks upon the native mode usually 


adopted for the settlement of disputes by 

treading the boundary,” whioh, although' 
popular, seems very seldom to produce 
any very fair or satisfactory results. I 
may instance amoDg others the Royyur, 
Walloor, and Valabhapooram oase, and 
that of Sreekaknlam and Lunkapnlli 
even more recent, and in looking throngh 
the old records connected with the Krishna* 
disputes it may be remarked that such 
modes of settlement have in most oase3 bsen 
attended with violent assaults, or at least 
otherwise have called forth the dissatisfaction 
of one party or the other.” 

Paragraph 75 of Mr. Newill’s report also 
shows that the deoision as to whether a 
particular island belongs to one village or 
the other depended upon whether it bad 
been raised above that portion of the river¬ 
bed Ayaont whioh was included within tbe 
boundary line of the particular village. I 
think that what I have stated is sufficient 
to establish that, from long before the Settle¬ 
ment of 1803, a village on the river Krishna! 
in the disputed length was always held to 
include the portion of the river-bed opposite 
to it and, generally, np to the oeotral line 
of tbe river bed and hence to include all tbe 
Lankas and Keelankas within that river-bed 

I 

area. That tbe boundaries were fixed so as to 
include river-beds even in places where no 
Lankas had been formed or where the areas of 
the islands were wholly insignificant is clear 
from pages 252 to 255 of Volume II of 
the printed records. For instance, in the 
village of Poppur the river Ayaant is said 
to be 303 aores in extent in which is 
inolnded a small island near tbe river bank. 
That the centre of the stream was the idea 
in fixing the river-bed is shown from both 
Mr. Newill’s report and the plans prepared 
by him (see especially Exhibit L also Kl2 
and LI) fixing the boundary lines which 
followed as far as possible tbe old lines of 
tbe 1816 survey and from tbe following 
passage in page 255:—(Ayaont of river to tbe 
above limit, 235 aores, above this point there 
are not likely to be any disputes as tbe 
river is deep and rooky and the centre of 
th e stream , as laid down in the old survey of 
1816, may be ta'<en as the boundary between the 
Masulipatam and Ouniur Districts .” 

The learned Subordinate Judge in his able 
and careful judgment seems to have ap- 
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preoiated the strength of the plaintiffs’ ease 
on this point, and yet, in paragraph 20 of his 
judgment, comes to the conclusion that the 
grant of the villages in 1803 by the Crown 
(following the sale to the highest bidder 
in 1802) cannot be considered as necessarily 
including the transfer’of the river-bed Ayaout 
as part of the Wallnr Samnt villages. 
His main reason is, that grants by the Crown 
mnst be construed strictly in favour of the 
Crown; but I think, even giving full weight 
to that principle, the facts and circumstances 
already referred to almost conclusively 
establish that the grant of the ten villages 
(on which paishkush was fixed with reference 
to the income deiivable frojn the villages, 
such income including what was obtained 
by the cultivation of mustard in the Lankas 
in the river-bed) included the river Ayaout 
area which had always been considered as 
portions of the village areas oalled by definite 
names and indicated by definite boundaries. 
Tha fact that under the Eoglish Law relating 
to the title of riparian owners, no claim to 
the bed of a non tidal river was made by 
the Crown and the faot that the East India 
Company was probably more under the 
influence of legal notions derived from the 
English Law than the Local Governments of 
these days must also be given some weight 
in considering what was intended to be 
granted under the Sannad of 18'J3 and what 
was intended to be sold at the auctions of 

1802. 

Further, even assuming for argument’s 
sake that there is reasonable doubt or 
ambiguity as to what the Sanad of 1803 
intended to include, it has been held that, 
in suoh oases of doubt, the nature of the 
subsequent possession by the grantee and 
the conduct and declaration of the parties 
from and after the grant oan be legitimately 
referred to as evidence of the nature and 
extent of the grant. See Secre'ary of State 
for India v, Nellakutti Siva Subramania Tevar 

(8) , where it was observed that acts of enjoy¬ 
ment and assertions of ownership should be 
ascribed to title if that is the reasonable 
inference ; Jjord Advocate v« Lord Blantyre 

(9) , Attorney General for Ireland v. 

(8) l&M. 101; 18 I. A. 119; 15 Ini Jur. 713. 8 Sar. 

P. 0. J. 74; 6 Ind. Deo. (s. a.) 419. _ 

(9) (1879) 4 A.. 0. 770 at p. 791; 0 Rettia 72; 16 So. 

L. 1 661 . 


Vandeleur (10), Construing the grant in the 
light of such enjoyment, conduct, assertions 
and declarations, there oan be no reasonable 
difficulty in finding that it must have also 
inoluded the river Ayaouts adjoining the dry 
Ayacuts of the villages. 

I shall now deal with the fourth question 
relating to prescription and limitation. The 
learned Subordinate Judge has dealt with 
this question in paragraphs 27 and 28 of his 
judgment. I fully oonour in his conclusions 
on the facts. The entire evidence in the 
case supports his conclusions, and I shall 
state them in his own words.” The plaintiffs 
had been enjoying the river bed as forming 
part and parcel of the respective adjoining 
villages since the date of Mr. Newill’s 
statement, that is, from January 1853, when 
it was sanctioned by the Local Government 
up to date of disputes raised in the matter 
in November 1911. The plaintiffs alone 
have been exclusively enjoying the fishery 
in their portion of the river leasing out the 
same to others latterly (vide Exhibits RR33, 
Y39, KK3, S384, KKl, KK5, KK2, 4, 7, d 
and 8 and Exhibits LLL series) ; they alone 
have been exercising control over the taking 
of sand from the river-bed, levying some fees 
for permitting others to take it and obstruct¬ 
ing others from taking it without their 
permission; and they alone have been from the 
earliest times enjoying all the Lanka forma¬ 
tions in the river bed in question both 
old and new, and in the surveys made 
by the Government after Mr. Newill’s 
Settlement, which were made once in the 
sixties and a seoond time in the nineties ; 
“ the river-bed opposite to each village of 
the Samuth was demarcated as part of the 
area of that village according to the limits 
fixed by Mr, Newill. In faot, all this was 
practically admitted ” by the appellant 
"during the arguments of the case. Exhibits 
EE, etc, and some of the documents in 
Exhibits Y peries relate to the per'o 1 pre¬ 
ceding the date of Mr. Newill’s commission 
(oommia?ion being in 18-48) and subsequent 
to the date of the Permatneub Settlement 
(1803) and these show that the plaintiffs’ 
predecessor &Iod9 had been enjoying the 
Lankas in the river-bed olaimed by plaintiffs 
both the old ones that existed at the date 

(10) (190?) A. 0. 339; 76 L. J. P. 0. 89; 97 L, T. 

221 . 
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of the Permanent Settlement and those that 
appeared since. ” It seems to me olear 
that on the?e facts the possession of the 
plaintiffs’ and their ancestors as owners 
of the river-bed a yaont dated at least from 
1803. The learned Subordinate Judge, by a 
process of reasoning which I oaDrot follow, 
came to the conclusion that their possession 
as owners began only in 1853 when the 
Government adopted and confirmei Mr. 
Newill’s report, and that the plaintiffs’ ances¬ 
tors’ possession prior to 185 1 must be confined 
to the areas of the Lankag formed on the 
plaintiffs’ side of the river-bed Ayaout 
area and should not be extended to the 
area periodically covered by floods. For 
arriving at this opinion he has poshed to 
an undue and inadmissible length the doctrine 
that a trespasser should be held to be in 
possession of only those portions of the 
area trespassed upon which he was able to 
bring under bis actual and effective 
occupation. In the first place, the Zemindars 
were not trespassers as the Government made 
no claim to the river bed Ayaout after 
1803 till 1911. In the nexo place, the 
Lankae, the fisheries and the sand in the 
river-bed have always been claimed by the 
plaintiffs as owners of the river-ayaout 
though effective occupation of the sand was 
intermittent owing to tbe sanded area being 
periodically oovered by floods. Having regard 
to the nature of the disputed lands, tbe 
possession of the important areas throughout, 
the possession of fishery rightc whenever 
they could be exeroised, and the control 
over the sands whenever they were exposed, 
I think that the possession of the plaintiffs 
constituted an indivisible possession of the 
whole river ayaout. Farther, I have been 
unable to understand why lt53 should be 
taken as the date when the plaintiffs had 
effective possession of tbe whole river ayaout 
area wbioh is included in their villages when 
their possession of 1153 was exaotly similar 
to their possession before 1853 and from 
1803. AgaiD, if we take it that the Govern- 
ment’s admission as to ownership of the 
river Ayaout must be taken as the date 
when plaintiffs’ possession of the river Ayaout 
began to be adverse to the Government, 
the Government, when they appointed Mr. 
Newill in 1848 directing him to define the 
boundaries of the villages on both banks 
of the river, knew that the owners of the 


villages olaimod the river-bed as included 
iD the area of their villages, though they 
were disputing as to tbe exact boundary lines 
in the river beds and Lankae. It. was on 
the footing that the whole river-bed area 
in the river length in question belonged 
to the owners of the villages on both banks 
and t.ot to the Government that the Govern¬ 
ment asked Mr. Newill to demarcate the 
boundaries. The plaintiffs* possession of the 
river Ayaout just opposite to his village i*8 
owner to tbe knowledge of and adversely 
to tbe Government must-, therefore, have 
commenced at least in 1843, that is, moje 
than sixty years before suit. , ) 

The learned Government Pleader in the 
course of his arguments, remarked that 
even if the Government knew more than 
sixty years before 1911 that the plaintiffs’ 
ancestors were in enjoyment of tbe river-bdd 
area olaimiog it as owners, the Government 
were then probably under tbe influence of 
(aooording to the learned Vakil) the erro¬ 
neous view as to the law governing the 
ownerships of tbe bed of non tidal but naviga¬ 
ble rivers, that is, that the Government were 
ignorant of their own rights and that in 
1911 they first became aware of their 
legal rights. I am not sure that he based 
any serious argument on tbe above state¬ 
ment. If the true owner A having the 
opportunity to acquaint himself with all the 
facte and the law and not bsing led into 
any error by the fraud of the opposite party 
B sees B enjoying A ’s land openly, claiming 
it as owner, limitation against A cannot 
oea&e to run till the ignorance of law on 
the part of A which led him into thinking 
that the land really belonged to B is 
removed, (The Limitation Act relieves 
against ignoranoe only in oases under sections 
5, 14 and 18). It has been held that even 
ignorance of his dispossession. will not save 
the true owner. (See oases quoted in foot¬ 
note 4 in page 6 of Rustomjee’s Law of 
Limitation) much less ignoranoe of law 
which made him unaware of his right to 
possession. In the resnlt, I would deeida 
the fourth question also iu the plaintiff!* 

favour. „ t ) 

* • 

The last and fifth question formulated by 
me relates to the question of mesne profits. 
I agree with the finding of the Subordinate 
Judge that the first fivs years’ fresh Lanka 
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formations yield about Rs. 30 an aore and 
the next five years about Rs. 50 an ao-e 
and afterwards about Rs. 15 an aore per 
annum. See P. W. No. 23. The extent of tbe 
land in dispute is 704 acres, The plaintiffs 
lost possession in November 1911 Fasli 
1321, Tbe Subordinate Judge assessed the 
profits only at Rs. 20 an acre for Fasli 1321 
instead of Re. 30 which the defendant oould 
have got from the land in that Fasli if the 
defendant bad oultivated them. The reasons 
given by the Subordinate Judge for not 
allowing Rs. 30 an aore for Fasli 1321, 
cannot be supported, the reasons being that 
defendant did not aotually cultivate the lands 
and left them lie waste in Fasli 1321, and 
that their normal inoome after they lose their 
special fertility should be taken as the standard 
of the damages to be awarded for Fasli 1321, 
The standard is laid down in Order AX, rule 
20, clause 2, Code of Oivil Procedure, namely, 
the profits whioh the person in wrongful 
possession might, with ordinary diligenae, 
have reoeived from the property together 
with interest. Applying this oorrect standard 
the plaintiffs should be allowed Rs. 30 an 
aore with interest thereon at 6 per oent, 
from the end of the Fasli. The award of the 
lower Court will be modified accordingly. 

Further, though the plaintiffs prayed in 
paragraph 28, clause (c), for future profits up 
to- the date of the delivery of possession, 
that prayer has not been considered in 
drawing up the decree. I would, therefore, 
grant future profits also at the varying rates 
mentioned in the above finding till delivery 
of possession or till date of expiry of three 
years from the date of the final decree which¬ 
ever event first occurs. A supplemental 
deoree for mesne profits till 1st July 1919 
will be at once drawn up, and another similar 
decree or other similar decrees afterwards on 
plaintiffs’ application or applications. The 
appeal will be dismissed with costs. (Vakil’s 
fee Rs 2,000). The appellant will also pay 
the respondent.’ eosta of the memorandum 
of objections proportionate on Rs, 7,U10. 
Three months will be allowed to Govern- 
ment for payment of moneys awarded to the 

Pl Bur* 8 J —The first plaintiff in this action 
fa tbe Zemindar cf North Vallur and second 
and third plaintiffs are his sons. The first 
plaintiff died in the course of the proceedings. 
The estate of Vallor was granted to an 


ancestor of the plaintiffs under a permanent 
Sanad (Exhibit D) in 1802. Prior to that 
tbe estate had formed portion of the Haveli 
lands of the East India Company. These 
were sold in auction and the Sanad wag 
granted to the purchaser. In 1905 the 
northern portion of the property was allotted 
to the first plaintiff in a partition. The 
Zemindari is situate a few miles below 
Bfzwada on the left of the Krishna, and 
the five villages of Pedapulipaka, Chipa- 
davarm, Madduru, Royyur and Yallur abut 
on the bank of that river for a total distance 
of ten miles. At the time of the Permanent 
Settlement the river formed at this point 
the boundary between tbe districts of Masuli- 
patam and Guntur, and this state of things 
oontinu6d till 1859 when the two districts 
were amalgamated into the Kistna Distriot, 
As a result of re-arrangements effected in 
1905 the river is once more a boundary, the 
Guntur Distriot lying to the south and the 
Kistna District on the north of the river, 
bed. The villages on the right bank opposite 
to the Yallur Estate were also permanently 
settled in 1£02 and the grant was made in 
favour of a member of the Vasireddi family. 
This property was brought to sale in 1846 
for arrears of peshkush and purchased by 
Government. Since that year, the villages 
have been held on ordinary ryotwari 
tenure. 

In 1894 operations were begun under the 
Rivers Conservancy Act (Mad. Act VI 
of 1884) with the object of confining the 
course of the river Kistna within defined 
bounds in tbe oentre of its bed. A sarvey 
of the river was made and training works 
were started on both banks but it is asserted 
that little progress was made with these 
until 1897. The measures were direoted 
towards aiding tbe deposit of alluvial matter 
brought dowD iu time of floods by lessening 
the velocity of the current. The nature of 
the works will be referred to later, At this 
point it will be enough to say that, between 
the commencement of the Conservanoy opera¬ 
tions and up to 1912, when this suit was insti¬ 
tuted, considerable additions bad been made to 
tbe left bank of the river. These formed a 
strip of solid ground of varying width along, 
practically, the whole ten miles of the river 
frontage of the plaintiffs’estate and occupying 
what previously had been part of the river bed. 
In August 1911 the first plaintiff applied under 
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eention 11 of Aofc VI of lfc84 for permission to 
cultivate this land and in November of that 
year he was informed that the Government 
claimed ownership of the land. This suit 
was, therefore, instituted to obtain a declara¬ 
tion of the plaintiffs’ rights and possession 
from the defendants. The plaintiffs claim 
the new formations, (I) as riparian pro¬ 
prietors entitled to half the bed of the river, 
(2) under a grant at the Permanent Settle¬ 
ment, (3) by prescription, (4) by recognition 
of their rights by Government in 1853 and 
(5) as aooretions. The Subordinate Judge 
found in favour of the plaintiffs on points 
(1) and (5) arid against them on the other con¬ 
tentions. This appeal is by the Brat defendant, 
the Secretary of Stale for India in Counoil. 

The first question is whether the plaintiffs 
are entitled to the river-bed usque ad medium 
alum aquae on the gronnd that they are 
admittedly riparian proprietors. The whole 
of the land in question falls within these 
limits. It is not disputed that the beds 
of tidal and navigable rivers in this Presidency 
are presumed to belong to Government. 
As regards non-navigable rivers the law 
has been settled by the Full Bench decision 
of this Court in Vasireddi Venkata Lakehmi 
Narasamma v. Secretary of State for India 
(1). The beds of such rivers are presumed 
to belong to the riparian owners. It is 
admitted that the Kistna is not a tidal 
river where it flows by the plaintiffs’ 
ZemiDdari and, according to the Law of 
England, the plaintiffs would be presumed 
to own half the river-bed adjacent to their 
estate whether the river he navigable or 
not. The contention for the appellant is 
that the Krishna is navigable in this portion 
of its course, that the rule of English Law 
is nnsuited to Indian conditions and is nbt 
th6 law of this country. The proposition 
of the learned Government Pleader is that 
the beds of all rivers should be presumed 
to be vested in Government when such rivers 
are navigable in a wide signSoation of that 
term and even when navigation can be oarried 
on for a portion only of the year. The plain¬ 
tiffs contend that the rule of English Law 
should he applied and that, in any event, the 
Kistna is not a navigable river in the legal 
sense of the term. 

In Sri Balusu Ramalakshmamma v. 
Collector of Godavari District (5) their 
lordships of the Privy Couneil, referring to 
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presumptions as to ownership of the bed; 
of the Godavari where it had b 9 en found 
to be not tidal and navigable, express grave: 
doubts whether the presumption applicable 
to little English rivers applies to great, 
rivers such as the Godavari. The descrip-1 
tion of part of the Godaveri given in tha 
District Judge’s finding in that oase^applies 
equally to the Kistna. In the portion of 
its course with which we are concerned, if 
is from three to four miles wide at the 
time of highest flood the discharge at 
Bezwada is "a quantity one hundred timea 
as great as the maximum disohargfe.of the 
Thames at Staines”—Walsh, Volume I, page> 
3—the flood season is from June to October.- 
Thereafter, the water falls rapidly and after 
January the river has dwindled to “a petty 
stream meandering through a wide expanse 
of sand.” In Srinath Roy v. Dinabandhu 8en 
(2) the following passage ooonrs:—“in pro- 
posing to apply the juristic rules of a distant 
time or country to the conditions of a parti* 
oular place at the present day, regard must 
be had to the physical, social, and historical 
conditions to which that rule is to be adapted.” 
Ap, in the ease of the river, then under con¬ 
sideration of their Lordships of the Privy 
Oounoil, so also in the ease of the Kistna 
the ooutraet of physical conditions with 
those of English streams is capital. At 
page 529,* their Lordships refer to the manner 
in whiob Courts in the United States of 
Amerioa have dealt with the question of 
navigability as an illustration of the need for 
adapting the rules of the English Common 
Law to local requirements. The reasons given 
in some of the Courts for rejecting the Com¬ 
mon Law principle as to the rights of riparian 
owners in navigable rivers above the ebb and 
fl)w of the tide are stated. Then follows the 
following passage page530 # :—“Asimilardevia- 
tion, equally grounded on good sense, from the 
strict pattern of the English Law of waters 
lies at the bottom of the current .of Indian 
eases previously referred to, and forms its 
justification.” The Indian deviation refers 
to the grant of fishery rights by Government 
which was the subjeot directly nnder con¬ 
sideration. The peculiar historical and geo* 
graphical reasons which led to the evolution 
of the English rnle that * tidality decided 
the point at which ownership of the bed 
should be public on one side and private on 
•Pages of 43 0.— Ed, 
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the other’’ have no counter part in this 
country. On the other hand, certain of the 
•onfiderations which led to the modification 
of the English rule by some American 
Courts, referred to in the judgment of the 
Privy Oounoil cited above, are applicable to 
the great navigable rivers of India. Regula¬ 
tion XI of 1825 (Bengal) seotion 4, clauses3 
and 5, support the view that the bed of large 
navigable rivers is, as a rnle, vested in the 
Government. This Regulation is declaratory 
of the Hindu and Muhammadan Law as 
ascertained from the law officers and 
the decision of the Sadder Dewani 
Adalat. Most of the oases coming from 
Bengal now referred to were cited 
before the learned Subordinate Judge and 
have been considered by him. He has 
rightly pointed out that in some oases the 
river actually referred to in the judgment 
was in fact tidal as well sb navigable and 
that in some other cases the question of 
the ownership of the river, bed was not 
direotly in issue. Several decisions of the 
Privy Council have been referred to but 
it was conceded that in none of them is 
the question now to be determined definite¬ 
ly decided. In Doe d. Rajah Seebkritto v. East 
India Company (11) the river referred to is 
the Hooghly which is both lidal aod Davigable. 
In Jagadindra Hath Roy v. Secretary of State 
for India (12) and Earadas v. Secretary of State 
for India (13) the references in the judgments 
are to a “public navigable river.” This term 
is defined (Couleon and Forbef.Law of Waters, 
page 81) as a river whioh is aotnally 
navigable and in whioh the tide ebbs and 
flows. It is not clear from the reports 
whether the rivers in question were in faot 
tidal or not. In the former oaee the 
judgments of the lower Courts refer to the 
river as a “large navigable river” whioh is the 
language of the Bengal Regolations XI o 
1825. In 8rinath Roy v. Dmabandhu Sen (2) 

the following passage occurs:— the freehold 

of the bed of navigable waters was deemed 
to be in the East India Company as 


A AT T A- 267 at p. 2S7; 10 Moo. P. 0. 140; 1 
Bar!p. C.“: U 19 E?B P IOO ; 110 R. R. 21, 14 E. R. 

**{12) 80 0. 291; 80 I. A. 44; 7 C. W. N. 193; 6 Bom. 

L C18) 1 49 Ini. Oas. 801; 26 0. L J. 593; 22 M. L. T. 
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representing the Crown and now is vested 
in tbe Government of Iodia in right of 
the Crown.” Two oases are referred to. 
The first is that reported in Doe d, 
Seebkristo v. East India Company (11) 
whioh deals with a tidal river. The seoond 
is Nogender Chunder Qhose v, Mahomed Esof 
(14). In this judgment their L>rdship3 of 
the Privy Council observe, incidentally, in 
meeting an argument,that Counsel had drawn 
no distinction between a tidal river and a 
river which bad ceased to be tidal, that 
“their Lordships have no reason to suppose 
that in India there is any such distinction 
as regards the proprietorship of the bed 
of the river.” This cannot be taken as a 
definite pronouncement on tbe point and 
neither in this oase nor in that reported 
as Srinath Roy v. Dinabandhu Sen (2) did tbe 
question arise for deoision. It is, however, 
significant that in none of these oases is 
any refereDoe made to “tidality” as a 
condition neoessary for a presumption in 
favour of the Crown in India. On the 
olher band.some of the dicta suggest that 
navigability alone is the test of whether 
the bed of a river is presumed to vest 
in the Government of India. There are 
decisions of tbe Calcutta Courts whioh 
indicate tha*, in determining in Bengal 
whether the bed of a river is publio or 
private property, regard is had to the faot 
of navigability only and that the question 
of whether the river is tidal or not need 
not be considered. Navigable has always 
been interpreted to mean “navigable 
throughout tbe year”. Bagram v. Col• 

lector of Bhullooa (Id), Ohundtr Juleah v. 
Ram, Ohurn Mooker.es (6), Mohinee Mohun 
Doss?. Khajah Aesanoollah (16) Secretary of 
State for India v. Bijoy Chant Mahatap (7). 
The learned Subordinate Judge oame to 
the conclusion that tbe Kietna is navig¬ 
able although it is admitted that no naviga¬ 
tion oan be oarried on for a considerable 
part of the year. He relied upon a passage 
in Farnham on Waters, Volume 1, page 100, 
whioh has also been cited at the hearing of 
this appeal. The quotation is taken from a 
disoussion of the meaning of “navigability” in 

(14) 10 B. L. R: 408; 18 W. R. 113; 3 Sar. P. 0. J, 
161. 1 

(16) W. R. (1804) 243. 

(10) 17 W. B. 78. 
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relation to public easements over waterways 
and is as follows: — 

The fast that the water is not oontinu- 
ously navigable does not destroy its 
character but the times of navigability 
mutt be inoident to the natural condition 
of the stream and be of euoh regular 
ooourrenoe and duration that persons wishing 
to U9e the stream may place dependence 
on them”. This is laid down on the strength 
of a number of American decisions some 
of whioh have been oited before us. As 
far as ownership of the river bed is con¬ 
cerned, many States have adhered to the rule 
of the English Common Law, Other States 
have adopted “navigability in fact” as the 
test of publio ownership. There is, however, 
no uniformity in the definition of navigability 
and local conditions seem to have influenced 
the Courts in their interpretation of the 
term. The Subordinate Judge has given no 
reasons for accepting the wide definition of 
some American Coarts as appropriate to 
Madras in preference to the meaning whioh 
has been adopted in Bengal. No argament 
has been advanced whioh establishes any 
justification for such a preference. The 
Bengal rule bas the merit of being definite 
and comparatively easy of appplioation. It 
bas been argued that the Calcutta decisions 
are based on the wording of the Regulation 
of 1825. Assuming this to be so, there seems 
to me to be no reason to suppose that the 
publio rights in river beds are greater in 
Madras than in Bengal, at any rate where 
the banks form portion of permanently settled 
estates. No Madras authority has been 
oited which supports the olaim now put for¬ 
ward. On the facts of the present case, the 
Subordinate Judge has found, and rightly 
in my opinion, that until recent times the 
English Rule was understood both by Go¬ 
vernment and the people to be applicable 
to the rights of the riparian owners to the 
river bed now in question. Conditions in 
Madras are so dissimilar from thosa in 
Great Britain that it may well be that the 
English Common Law rule should not be 
applied without modification and that publio 
rights should be recognised in the beds of 
rivers whioh are navigable but not tidal. 
There seems to me, however, no ground for 
attaching to the word 'navigable* a meaning 
different from that which bas throughout 
been followed in all the Indian Courts in 


whioh the question has arisen. In the 
present case the river is not navigable in 
this sense. The evidence establishes that 
cargoes of tobacoo, fire-wood and fish are 
oarried at times, that boats are used by. 
officers of the Engineering department on 
inspection duty, and that lime and stone 
required for bank protection works have 
been transported on the river to the site, 
of operations The user seems to be infre¬ 
quent and unimportant for commercial pur< 
poses. It might, perhaps, be sufficient to . 
justify the river being treated as navigable 
in the legal sense provided the traffic 
oould be oarried on thoughout the year, 
The last condition is not fulfilled. As to 
the period during which boats can pass, 
there has been a good deal of exaggeration 
in the statements of the witnesses on 
either side. I think the evidence estab? 
lishes that craft of shallow draught can be 
used on the river for about 4^ months 
between June to October. This estimates 
derives support from some of the 
defendants’ own witnesses (D. W. 
Nos. 3, 4 and 5), In the result, I am 
of opinion that the Kistna where it flows 
past the plaintiffs’ estate is not a navi¬ 
gable river and that the plaintiffs have 
been rightly held to be owners of the bed 
to midstream. This view of the enjoyment 
of the river-bed in the present case sup¬ 
ports the conclusion arrived at above. It 
is also relied upon for the respondents as 
strong evidence in favour of their conten¬ 
tion that the river bed must be held to 
have been included in the grant made 
under the Sanad of 1803. The ohief import¬ 
ance of the ownership of the bed lies in 
the fact that a number of islands or Lanka* 
exist in it. These are created by the deposit 
of the alluvial matter brought down by 
the floods and are exceptionally fertile. 
New islands are frequently formed and the 
old formations are constantly ohanging in 
extent and position owing to accretions or 
to portions being washed away. These 
circumstances led to frequent disputes 
between the rycts both of adjoining villages 
on the same bank and of villages on 
opposite banks of the river. In 1848 the 
left and right banks belonged to different 
districts, Masulipatam and Guntur. ^ The left 
bank of the part of the river with which we are 
concerned was part of the plaintiffs* Zemuit 
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dari aDd on the right bank were Govern* the approval of Government and copies of 
inent (rj/ofwari) villages. Owing to the fre* the plans and enrvey extracts were ordered 

qnensy of disputes about the islands and oncer- to be supplied to the Zemindars and other 
tainty about the jurisdiction of magisterial persons interested, (vide minutes of oosulta* 
authorities, a re*6urvey of the boundary was tion of January 21st, 1853). Throughout 
ordered. (Exhibit K4). Mr. Newill was the whole of these proceedings there is no 

charged with this task. His reports and suggestion of any claim by Government to 

the correspondence and orders connected the whole or any part of the river-bed 

with them are on the record and afford adjacent to plaintiffs’Zemindari, River-bed 

valuable evidence of the enjoyment and of including L>nka$ was entered in the Ayaout 
the attitude of the public authorities. The aooouDts of the plaintiffs’villages without 
proposal in the first instance was, that a any leservation. The Subordinate Judge 
line should be laid down for the sole purpose has found (paragraph 27 of the judgment) 
of determining jurisdiction of the two that from the date of the G. O. just re- 
districts. The Government suggested an ferred to up to the end of 19ilthe plaint- 
arbitrary method of dealing with the question iffs enjoyed the river-bed as demarcated 
by treating all islands above a certain point as part of Iheir estate. This is conceded by 
on the river as withiD the jurisdiction of Mr. Ramesam and it ip, therefore, unnecessary 
Guntur and all below that point as to refer to the evidence. The Lankas were 
belonging to Masulipatam. Mr. Newill, in possession of the estate through its 
however, pointed out the objections to the tenants; the removal of sand was controlled 
settlement of the jurisdiction in a manner and fishery rights were leased. The res¬ 
not coinciding with the proprietary rights of pondent has not pointed out any evidence 
the parties. He added that the oourse of fishery leases or of interference with the 
suggested could lead to Government property removal of sand prior to 1853. There is, 
in one district being mixed up with that however, no doubt to my tuiud that Lankan 
belonging to Zemindars in the other. (Vide were always enjoyed as part of the estate 
Exhibit K2). He proposed to take tbe prior to that date. This is clear from the 
survey of 1816—19 as the basis for his proceedings connected with Mr. Newill’s 
work and to modify the line, where neoes- survey and, indeed, as already pointed ou f , it 
eary, to make it ooinoide with the proprietary was the disputes between the villages as 
or occupation limits of the different parties, to the possession of new Lankan which led 
The conduct of the survey on these lines to the demarcation of 1848— 53 being under- 
was approved by Government (Exhibit K6). taken. Reference has been made to the 
Tbe procedure adopted by Mr. Newill was survey of 1816 to 19 as tbe foundation of 
to call upon tbe Karnams and ryots of Mr. Newill’s operations. He aooepted these 
each village to point out for survey "the reoords as aoourate after inquiry {vide Ex¬ 
limits claimed by them in the river. ” They hibit K2 paragraphs 13 to 15). No satis- 
were required to substantiate their claims faotoiy plan showing tbe boundaries (ben 
by all documentary evidence in their posses- 6xed is on the record, but the report Ex. 
eion. An exhaustive enquiry was made. In bibit Kz paiagraph 16 shows (hat the 
the result, the river boundaries of all the whole river bed was inoluded within the 
riparian villages were fixed. Plans were village boundaries, portion being allotted to 
prepared showing the exact extent of the villages on the left bank and portion to 
river-bed comprised within the limits of those cn the right. Mr. Newill’s report 
«aoh village (including the five villages shows 'bat this old boaDdary formed the 
with which we are concerned) and the area basis of tbe settlement finally arrived at 
of the river Ayaout belonging to each by him except in speoial oases. Tbe only 
village was calculated and entered in the thing r.f mbstantial value connected with 
accounts. The area of the existing islands the ownership of tbe riverbed was the 
Was calculated separately. Thus, for the enjoyment cf the Lankas. There is nothing 
Vallor Estate the total river Ayaout is to show that Government ever made olaim 
given as 15,455 acres of which 4,402 acres to any of these, whether old islands n r new 
were islands (pages 186 and 187 of printed formations. Tbe survey of lS4d— 53 pro- 
papers). The survey, as completed, received seeded on the basis op the Lanka$ being 
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integral portions of the villages within the 
boundaries of which they were situate and 
8D oh documentary evideme as is available 
points to the enjoyment of Lanyas old and 
new by the riparian proprietors from the 
time of the Permanent Sattlement and to 
recognition of these rights by the 
offisers of Government <6. g Exhibit W. 
Exhibit SS—3*. Exhibit F and G .page 
39) Exhibit H4, Exhibit J, Exhibit H •% 
Exhibit H). in addition to the evidenoe 
provided by these exhibits, Mr. Newill’s re¬ 
ports contain other illustrations of the claims 
of the riparian land-holders and of the 
attitude of the public authorities. The follow- 
ing are instances (page 339). In 1815 the 
people of two villages of plaintiffs’ Zemindari 
petitioned the Collector stating that they 
were willing to abide by a settlement of a 
boundary dispute made by the Zemindars 
manager and involving the river-bed. The 
Collector confirmed the decision and directed 
boundary marks to be fixed. 

At page 343, et seq, a dispute between the 

villagers of. Walur and Vallabhapuram (of 
Guntur) is detailed. Disturbances had taken 
place and an attempt at settlement was 
made by the intervention of the Collector. 
This failed, and the matter was referred to 
Government, with the result that it was 
ordered in 1844 that the islands in dispute 
should be treated sb being within the juris- 
diction of Ma«ulipatam and the disputants 
(fcte Walur Zimindar and the Vallabha¬ 
puram people) were referred to the Civil 
Courts for the settlement of their daims. 

In Exhibit K8 an acoount is given of 
a long dispute about islands between 
Poolipaka of the Walur Zimin and a 
village on the opposite bank. In 180_ the 
Zamin boundary was settled in accordance 
with instructions sent to the Collectors of 
the two districts by the Revenue Board. 
Disputes were renewed in 1823 and eventu¬ 
ally, in 1826, Government ordered neither 
nartF to interfere with the island till the 

dispute was settled by the Civ Ji Courts- 

Litigation followed between tbe Walur and 
Vasireddy Zemindars and was finally deter- 
mined in favour of tbe former in 1846 
shortly before Government acquired the 
Vasireddy estate. Mr. Newill was of opinion 
that the Court has been misled as to the 
village boundaries and that the decision 
was erroneous. He suggeeted that steps 
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should be taken to have the decres reviewed 
in order “ to recover from the Wtlat 
Zemindar this valuable pertion of the river 
belonging properly to the Vasireddy eifcate 
of Gantur lately purchased bz the Govern¬ 
ment. ” The Government, however, decided 
not to interfere as no strong grounds could 
be assigned for disturbing the decree. 

From 18 o 3 to 1911 it is admitted that 
the river-bed was treated as part of the 
property of the owner of the villages on 
the banks. The evidence, in my opinion, 
shows conclusively that the same view of 
these rights was entertained by Govern¬ 
ment from the time of the Permanent Settle¬ 
ment. The matter does not rest here for, as 

pointed out by my learned brother in his 
judgment, tbe records show that even prior 
to 1802 the river-bed was regarded as an 
integral part of the villages on the ^auks- 
Tbe estate which was oreated in 1802—OJ 
which was acquired by the plaintiffs’ ancestor 
and for which he was granted a Sanad 
comprised a number of such villages. 
There is absolutely nothing to suggest that 
tbe limits of the villages as granted differed 
from those reoogniaed prior to thfct date. 

The attitade of the Government from 
1853 to 1911 is ascribed to a mistaken view 
of the law applicable. There is nothing to 
indicate that other views were entertained 
at any previous time. The evidenoe points 
to the plaintiffs* rights having been re« 
cognised throughout. The record does not 
disclose that Government exercised any rights 
of ownership over the river bad adjoining 
plaintiff*.’ estates from the time of the Perma¬ 
nent Settlement. On the other hand, the 
plaintiffs were in possession and enjoyment 
of the only property of value in the bed, 
i. e., the Lankos. The idea of claiming tbe 
bed on the ground that the Kistna is a 
navigable river does not seem to have been 
oonoeived till quite recently. In this view 
of the case, there can, 1 think, bs do reason- 
able doubt that tbe grant in 18U2 was 
understood, as including righto over the 
river-bed. Those are not speaifioally ra- 
ferred to but this was unnecessary as the 
righto were believed to pass with the °* n ® r “ 
ship of the villages on the banks. It baf 
baen found above that the view of too 
Lw taken by G .veroment till recently waa 
not wrong. Even if it were wrong • 
extent of the grant wool! have ta ba jaiga* 
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by the views entertained in 1802 as these 
wonld indicate the intentions of Government 
at the time the grant was made. Abdul 
A*it Khan v. Appayatami Naicker.(\7), The 
whole history of the enjoyment after 1802 
to the knowledge of the officers of Govern¬ 
ment is eogent evidence of the inclusion of 
the river-bed in the grant. Lord Advocate 
v. Lord Blantryre (9). 

The villages on the left bank were 
Haveli lands and it is oommon ground that 
in 1802 the river-bed adjacent to them was 
at the disposal of Government and it mast 
be held that, in the absenae of speoial 
reservation, the river-bed was included as 
part of the villages for whioh a Sanad was 
granted. There seems to me to be do 
force in the argument that the enjoyment 
was limited to definite Lankaa and oannot 
be held to have included other portions of 
the bed. The Lankaa are aonstantly chang¬ 
ing formations and the evidense indicates 
that they were appropriated and eojoyed 
Wherever, within the village bounds they 
happened to arise. The plaintiffs are en¬ 
titled to the portion of the river-bed where 
the land in dispute has been formed on 
the ground that it was inaluded in the 
grant of 1803. 

As to the effeat of the admissions hy 
Government in 1853 (4th ground of alaim) 
I do not think they ean, by their own face, 
be treated as areating title in the plaintiffs. 
Taking that year as a starting point, no 
presoriptive title had been aequired at the 
time of suit. In this view, it is not ne- 
oessary to consider the arguments advanoed 
for the appellant to show that the East India 
Company had no power to make grants except 
under the enactment relating to Permanent 
Settlements. Issue 5 (c) and (d) relate to the 
last ground of olaim put forward by the 
plaintiffs, namely, that they are entitled to 
the new formulations as aocretions to the 
river-bank even if the ownership of the 
bed be in Government. On the findings 
already some to, this question does not arise, 
but as the point has been argued at length 
I shall d°al briefly with the subject. 
There 1 is no doubt that the land in dispute 
has been formed by the deposit of alluvial 

matter in suspension in the flood water. 

• 

(17)27 M.JSI,8 O. W.N. 189, 31 I. A. lj 0 Bom L. 
&. 7| 8 Bar. P. O. J. BBS. 


Deposit is constantly going on and oon* 
siderable additions were at times made to 
the bank in this manner before Conserv¬ 
ancy operations were begun. Such for¬ 
mations are known as Ktlanaks but they 
had no permanency and the creation of 
one year might be washed away in the 
next. The process is the same as leads to 
formation of the islands or Lankas aod 
these are constantly changing in size and 
shape and sometimes disappearing. The 
facts are clearly brought out in Mr. Newill’s 
Reports. The changes io the set of the 
currents which varies from year to year 
are the chief cause of these alterations. 
The greater the velocity of the stream the 
smaller is the quantity of the deposit it 
leaves behind. The main object of the 
Conservanoy operations was to lessen the 
strength of the ourrent thereby to increase 
the deposit and by this means to steadily 
narrow the width of the river bed. Oae 
means to this end is the planting of 
nanal, the ground gained in one year 
was made the starting noint of farther 
plantation in the next. Cross section 
measurements were taken after every flood 
season at each furlong where work was 
in progress to furnish a record of the 
result of the operations (Exhibit Z). The 
figures show that, although progress was 
not continuous, for in some years there 
was a set back at certain points yet, 
except in a single section, the net gain 
was considerable along the whole river 
frontage of the plaintiffs’ esta'e. The total 
extent re-claimed from the river-bed was 
704 acres over a length of ten miles and 
daring a period of about 15 .years. 

Two objections are taken by the appellant 
to the findings in favour of the plaintiff. 
Firstly, it is alleged that the accretions 
oannot be regarded as imperceptible, and, 
secondly, it is said that the plaintiffs are 
not entitled to them as they were not due 
to natural causes. Is to the first point: 
additions due to the deposit of alluvial 
matter during floods in rivers like the 
Ktafcna have been treated as accretions 
belonging to the owner of the adjacent land 
r Sri Balut'i Banal tkehmamn l v. Collector 
of QjJanari Di»t>xct (5)j the question of 
what is meant by “imperceptible”- in this 
connection has been elaborately dealt with 
in Secretary of State v. fyajah of Vtliana- 
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gar am (IS') The conclusion is against the con¬ 
tention of the appellant and this is a much 
stronger care in favour of the adjacent 
land-holder than that was, as the accretions 
were formed in afar longer period of time. 
There is no doubt to my mind that the 
accretion in the present instance was so 
slow and gradual as to be in a practical 
sense imperceptible in its course and pro- 
grass as it occurs”. Attorney General of 
Southern Nigeria y. Jo^n Bolt S' Go 
( Liverpool ) Limited (19). I think the learned 
Subordinate Judge’s conclusion on this point 


Ae to the second objection: The oase of 
the appellant is that the new formations were 
oansed by artificial mean?, t. e , by the work 
done by the Conservanoy staff. The soheme of 

the operation is detailed in Exhibit XII where 
a description ia given of the various 
means which may be employed for arrest¬ 
ing the velocity of the current. The 
method most commonly resorted to was the 
planting of nanal but the other and 
more elaborate • devices referred to in Ex- 
bibit XII were also made use of (tide 
Exhibit VIII and D. W. 5). The evidence 
seems to me to leave no room for doubt 
that these operations played an important part 
in the creation of the new formation now in 
questicn. The effect is admitted by some of 
the plaintiffs’ witneises (vie., P. Wj. 4, 6 and 
3 ^). Theoutstanding fast is that, although 
the Eilankas of considerable extent have been 
formed in the past at particular points 
along the banks there is no record of such 
regular and permanent formations as have 
been brought into existence since the 
commencement of the Conservancy operations 

Exhibit X shows the gradual growth of 

the solid ground to the 

in the years from 189* onwards. The 

question is. whether the feet that natural 
proeeisee have been aided and, to some 
extent, sontrolled by artificial means 
di=emitleB the adjacent land holders from 
elaiming the aseretions as theirs. I am 
not satisfied the there many authority for this 
view The opeiations in the present in¬ 
stance were carried not by Government under 
its Statutory powers which antbonsed entry™ 


the declared intention of the Government- 
Officers was to hand over the new for¬ 
mations to the riparian owner (Exhibit 816)* 
Another consideration which ia not imffla- 
terial is, that the rights of the riparian 
owners might be prejudicially affected by_ 
the interposition of a strip of land owntid’ 
by Government between their property and 
the river. Reference has been made to the 
case of Attorney-General of Southern Nigeria v. 
John Holt & Co., ( Liverpool ) Limited (19) in’ 
support of the appellants’ contention. In that 
case, however, there appears to have been a 
deliberate reclamation by the building of a wall 
on the foreshore and levelling up by direct 
human agency of the space behind it. The 
remarks in the judgment, at page 615, also 
indicate fchaf, if the silling up bad been aided 
by simple artificial means employed by the 
respondents, the new formation would still, 
be an accretion for the benefit of the ad¬ 
joining land-holder. The dictum of the 
Judioial Committee quoted by the * Sab- 
ordinate Judge from Doe d. Seebknsto 
v. East India Company (11) is also 
in support of this view and so also 
are the remarks io Attorney-General v« 
Chambers (20) and Secretary of State V. 
Kaiirikutti (21). These oases are authority 
for the position that, even where the accretion 
is contributed to by acts done by the 
adjaoent land holder, he is not debarred 
from his right to them provided bi9 acts 
were lawful. No case has been oitad in 
which a claim to accretions has been dis¬ 
allowed on the ground that they were 
aided by the independent acts of a stranger. 
It is not snggeted that the Qoverment 
has any statutory privileges in this matter. 
I think that the conclusions of the learned 
Subordinate Judge are right. 

In the result, I agree with my learned 
brother that the appeal should bs dismissed 
with costs. The plaintiffs have preferred a 
oroes appeal with regard to the amount of 
the award of mesne profits—the omicsion 
of provision for future profits. T agree 
with the order proposed by my learned 
brother in his judgment.- 

m. 0. p . 

Appeal atsmtssea. 

(20) (1869) 4 De G. «fc J. 56s 6 Jur. (N. 8.) 746; 7. 

W. R. 401; 4> E. R. 2 s 124 R. R 140- 

(21) 13 i$. 369; 4 lad. Deo. (n. ■.) 809, 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 13 

of 1919. 

Maroh 26, 19^0. 

Present :—Mr. Justice Richardson and 

Justioe Sir Syed Shamsul Huda, Kt, 
NARAIN DAS —Defendant No 1 — 

Appellant 

versus 

Kazi ABDUR RAHIM Motwalli of SALKIA 
MIRPARA MOSQUE and others— 
Plaintiffs —Respondents. 

Muhammadan, Law —Wakf, creation of —Mutwalli, 
appointment of — District Judge, power of —Mutwalli, 
title of, nature of—Limitation Act (IX of 1908,1, Sch. 
I, Art. 134—“Date of transfer ,” meaning of. 

The appointment of a mutwalli of a religious en¬ 
dowment is within the discretion of the District 
Judge as kazi, and where, after publishing a call 
for nomination to the office, he appoints a mutwalli 
he does not act without jurisdiction, even though 
the person appointed is a stx-anger to the family of 
the founder of the endowment and not in, the line 
of succession designated by him. [p. 706, col. I.] 

"Where in a deed of endowment the founder 
deprived himself of the power to dispose of the 
corpus, reserving to himself, during his own life¬ 
time, an absolute discretion over the disposal of the 
income, leaving no such discretion to his successors, 
the income in whose hands was to be employed in 
necessary outgoings, rent, taxes and repairs, and of 
the balance, one-balf was to be devoted to named 
charitable and religious purposes, and the other 
half was to bo distributed to the heirs of each degroo 
according to shares due to them under the Muham¬ 
madan Law of succession: 

Held, that there was a substantial dedication of 
the corpus and income to charitable us is. and that 
the deed created a valid wakf [p <OH, col. ^.] 

The mutwalli of a wakf e ststo is not the ostensible 
owner of the estate, he is a mere manager under a 
duly constituted trust. A transfer by a mutwalli 
who assumes to deal with the trust property as if 
ho were the truo owner in breach of his duty and 
in fraud of the trust reposed in him, is ultra vires 
and it is immaterial whethor the transferee takes 
with notice or without notice of the trust [p. 707, 

Limitation under Article 134 of Schedule l to the 
Limitation Act is not dependant on possession. The 
expression “the date of the transfer” in the Article 
means the date on which the property or the title 
is transferred by the transferor to the transferee. 
*here the transfer is effected by a registered in¬ 
strument that date is the date of the instrument. 
£p. 708, ool. z.J 

Appeal against the deoree of tie Sob i- 
Qate Judge, Howrah (H oghly),datea he h 
Jane t9l5, and that of the Ad<» i>> *1 
Subordinate Judge, Howrab, in *hat Di 
triefc, dated the 2drd of December Abl8. 

4* 


Sir Rash Behari Ohose, Babns Narendra 
Ohandra Bose, Satyendra Nath Hitter, Profulla 
Chandra Ohakravarty and Krishna Lai Banerjee t 
for the Appellant. 

Baba Ram Ohandra Hazumdar, M, Wahed 
Hossain and Babu Nabin Ohandra Pal, for the 
Respondent. 

JUDGMENT. 

Rigbardson, J.—The appellant is the defend¬ 
ant No. 1 in a suit brought by the plaintiff 
as Mutwalli of a religious and oharitable 
endowment to reoover possession of certain 
landed property mortgaged by the former 
Mutwalli (tb6 defendant No. 2) to the pre- 
deoessor in-title of the defendant No. 1. The 
defendants, other than the defendant No. 1, 
are formal parties. 

The story is a not unoommon one. A wakf 
was created by Abdnl Rahim by a registered 
deed, dated the 25th February 1894. By 
that document he dedicated certain property, 
valued at Rs. 2,OOC, to pious use9, appointed 
himself the first Mutwalli, laid down a rule of 
succession to the office and prescribed the 
mode in which the rents and profits were to 
be expended. On his death, gome months 
later, without issue the offioe devolved or 
shculd have devolved on his sister, Naziran- 
nessa (defendant No. 2), after whom it was 
to go to his younger brother, Abdul Alim, 
and the male descendants of the latter. It 
was not long before the founder’s intentions 
were frustrated. His sister and brother 
joined in executing a registered deed of mort¬ 
gage, dated 7iL February i899 to secure a 
loan of R- . 2,500 with interest. The recitals 
and covenants of title show that the mort¬ 
gagors represented themselves to be the 
secular heirs of their father and Abdur 
Rahim. The form of the transaction combined 
a mortgage by conditional sale with a usufruc¬ 
tuary mortgage, possession being expressed 
to be rendered to the mortgagee for the 
realization of his dues on account of interest. 
It is in dispute whether possession was actu¬ 
ally given and taken. The mortgagee, 
Kedar Nath Gourseiea, having died, his 
relative Sheo Proaad, who had established 
in the High Court his title by survivorship 
to Kedar Nath’s estate, brought a suit for 
foreclosure in 1904 aDd the mortgage was 
finally foreclosed in January 1906 In Maroh 
1^06, possession was delivered by the Court 
to the defendant No. 1 to vrhoee father tbe 

j 
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mortgage-decree had been assigned (Exhibit 
D, dated 4th February 1905). 

In 1911, the local Muhammadans bestirred 
themselves and a Euit was instituted under 
section 92 of the Civil Procedure Code with 
tbe result that the Distriot Judge removed 
Nazirannessa from the office of Mutwalli and 
appointed the present plaintiff, a stranger 
to the founder’s family, in her place. 

The present suit was commenced on the 
2nd May 1913, and more than five years 
elapsed before a decision was arrived at in 
the Court below on the 23rd December 1918. 
The delay is iD part explained by stay orders 
made by superior Courts, but the conduot 
of the suits by the parties and by the 
Subordinate Judges before whom it 
came was very dilatory. Tbe deoree 
eventually made declares the properties in 
suit to be waif properties appertaining to the 
Salkia Mirpara mosque and awards posses¬ 
sion to the plaintiff as Mutwalli of the 
endowment with mesne profits. 

On the appellant’s behalf it was first con¬ 
tended that the plaintiff has no right of 
suit inasmuch as he is an outsider, not iD 
the line of succession designated by the 
founder of the trust, and the Distriot Judge 
had no jurisdiction to appoint him Mutwalli. 
In answer to this contention it is sufficient 
to refer to the observations of the Privy 
Council in Mahomed Ismatl v. Ahmed 
Moolla (1). 

In the present oase, before appointing the 
plaintiff, the District Judge published a call 
for nomination to the office. No response 
was received. Neither Abdul Alim nor any 
of his descendants came forward, the plaint¬ 
iff being the only candidate. The appoint¬ 
ment was entirely within the discretion of 
the Distriot Judge as Kazi. 

It vi as next contended tha 1 ; the wakf itself 
was invalid as being illusory, A perusal 
of the deed of endowment is, in my opinion, 
a sufficient answer to this argument. I see 
no reason to doubt the pious intentions of 
tbe founder. He deprived him&elf of the 
power to dispose of the oorpus and if he 
reserved to himself during his own lifetime 
an absolute discretion over the disposal of 

(1) 85 Ind. Cas. 3C; 43 I. A. 127 afcp. 1 34; 43 C. 1085 
at p. HCOi 14 A. L. J. 74 ; (1916) 1 M. W. N. 460; 20 
O. W. N. Ill*; 20 M. L. T. HO; 18 Rom. L B. «H» 
81 M. L. J. 291; 24 0. L. J 198; 4 L. W. 269; 9 Bur. 
h, T. 141; 8 L. B. K. 617 (P. C.). 


the income he left no such discretion to his 
successors. The income in the hands of his 
successors was to be employed, in the first 
instaDoe, in meeting necessary outgoings, rent, 
taxes and repairs. Of the balance, one-half 
was to be devoted to named charitable and 
religious purposes, and the other half was 
to be distributed to the heirs of eaoh degree 
or in eaoh generation according to the shares 
due to them under the Muhammadan Law of 
succession. There was, as it seems to me, a 
substantial dedication of tbe oorpus and 
income to charitable uses within the test 
laid down by the Privy Oonnoil in Muiib un- 
nissa v. Abdur Rahim (2), and repeated 
in Ramanadan Ohettiar v. Vava Levvai Mara • 
kayar (3). Reference may also be made to 
Mahomed Ahtanulla Ohowdhry v. Amar* 
chand Kundu (4), where the decision of this 
Court in Muzhurool Ruq v. / uhraj Ditarey (5) 
is approved. 

Then, a point was taken that the plaintiff 
was pieoluded by the dootrine of res judicata 
from raising the question that the mortgage 
to Kedar Nath was invalid. It was said that 
Nazirannessa, who was a defendant in the 
Buit on the mortgage, might and ought to 
have pleaded her own breach of trust as a 
defence and, therefore, that tbe plaintiff as 
her successor was bound by the result of the 
suit. If the plea was open to her, as no doubt 
it was, she committed a breach of trust in 
not taking it just as she had committed a 
breach of trust in the original mortgage 
transaction. It would be a strange result 
if the trust which the plaintiff now represent? 
were bound by the deoree against her. In the 
mortgage suit, however, Nazirannessa was not, 
in the language of section 11 of the Civil 
Procedure Code, litigating under the same 
title as that under which tbe plaintiff is now 
litigating. She was sued in her secular 
capacity, not as trustee. f 

On these three points with which I have 
dealt we did not think it necessary to oall 
for a reply from the learned Vakil for the 

(2) 28 I. A. 16; 23 A. 233; 5 C W. N. 177; U M. L 
J. f 8; -A Bom L R. 1 4; 7 Sar P. O. J 829. 

(3) 39 Ind. Cas. 235; 44 I. A. 21; 32 M. L. J. *0*1 
15 A. L. J. 139: 6 L. W. 293; U®*7 M. W. N. 180| 25 
0. L. J ?24; 21 M. L. T. 216; 21 O. W. N. 621; 40 M. 
116; 1 P. L. W. 3R4; 19 Bom. L. R. 401 <P. O.». 

( 4 ) i I. A. 28 at p 37; .7 . 40*; 6 Sar P 0.*J» * 

8 Ind Deo. v n. s ) 871. ' 

(6) 18 W. R. 236. 
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plaintiff. There still remain two questions 
to be dealt with. 

In his written statement the defendant 
No. 1 asserted that he and his predecessors- 
in-interest were bona Me purahasers for 
value without notioe of the trust. An 
issue was framed raising the question of 
notioe. The learned Subordinate Judge 
dismissed the issue with the remark that 
it did not arise. It was oontended that 
he was wrong and that, if either the 
original mortgagee, Kedar Nath, or the 
assignee of the mortgage-deoree, were 
transferees for value without notioe, the 
suit must fail. It is well-settled that 


trusts may be created in India in 
various ways [ Jatindra Mohan Tagore v. 
Qanendra Mohan Tagote (6).] The nature of 
the trustee’s possession may, therefore, vary 
with varying consequences. The trustee 
may be the ostensible owner, as in the 
ease of seoret and iediting trusts and 
benami transactions. In suoh oases he 
may be in a position to confer title on a 
transferee for value without notioe under 
the provisions of section 41 of the Transfer 
of Property Aot, or by way of estoppel, 
but when the possession of the trustee is 
that of a mere manager, under a duly 
•onstituted trust, it is immaterial under 
the present law whether the transferee 
takes with notioe or without notioe of the 
trust. I eay under the present law, because 
under the older Aots of Limitation the 
transferee with notioe was not protested 
by the twelve years’ rule corresponding to 
Artiole 134 of the present Aot. Conse¬ 


quently, under those Aots the question of 
notioe might beoome relevant twelve 
years after the date of the transaction 
[Badanath Boss v. Gisborne 8f Oo. (7), 
Luteefun v. Bego Jan (S)]. Under Artiole 134, 
the transferee without notioe and the trans¬ 
feree with notice are on the same footing. 
Where the trustee is a mere manager, he 
is not the ostensible owner nor has the 
transferee anything corresponding to the 
English ‘legal estate’ to set over against 
the prior equity of the beneficial owner: the 

(fl) I. A. Sup. Vol. 47 at p. 72; 9 B. L. R. 377 
(P. 0.)» IS W. ft. 369; 2 Suth. P. C. J. 692; 3 8ar. P. 

J (7) 14 l£ I. A. 1 at p. 14; 16 W R. P 0. 24: 6 B. L. 
B. 630; 2 Suth. P. 0. J. 397, 2 Bar. P. C. J. 630, 20 E. 
Ok 687. 

(8)6 W.B, 120. 


legal ownership and the prior equity are, 
generally speaking, both in the beneficiary 
[ cf . Varden Seth Sam v. Luckpathy Royjee 
(9), Qokul Bass v. Eastern Mortgage and 
Agency Company (10)]. The element of hard¬ 
ship, so far as the transferee without notioe 
is oonoerned, is minimized by the system 
of registration. The system of registration 
in a public registry office and the proteo- 
tion it affords to the intending purchaser 
are now well-understood by the people. 
The registers are generally searohed and 
ought always to be searohed. I think I 
may say on behalf of us both that we 
regret the Bengal rule, if it is still the 
role, according to whioh registration does 
not itself amount to notioe. It opens the 
door to a great deal of ohioane and a 
great deal of idle argument. The ohange 
in the Law of Limitation above referred to 
seems to indicate an intention on the part of 
the Legislature that registration should be 
accepted as equivalent to notioe. But, however 
that may be, there is no doubt that the 
Mutwalli of a wakf estate is not the osten¬ 
sible owner of the estate. A Mutwalli is 
a mere manager and in the case of a public 
oharitable endowment, suoh as the present, 
the legal ownership of the property dedicat¬ 
ed is in the Divine Being or in the oharity 
oreated in His name. A transfer by a Mutwalli*! 
who assumes to deal with the trust property 
as if he were the true owner, in breaoh 
of his duty and in fraud of the trust 
reposed in him, is ultra vires and may be 
avoided by timely proceedings properly 
taken for the purpose. The vioe in the 
transferee’s title, whether be takes with 
or without notioe, oan only be oured by 
lapse of time. For these reasons, the 
learned Subordinate Judge is, in my 
opinion, right in bolding that the ques¬ 
tion of notioe in the present oase is 
immaterial. 

There remains the question whether 
Artiole 134 of the Limitation Aot operates 
to bar the suit, a question whioh has been 
di8onssed mainly as a question of construction. 
The Artiole in its present form applies to 
suits ‘to reoover possession of immoveable 
property oonveyed or beqaeathed in trust 

(9) 9 M. I. A. 303 at p. 323; Marsh. 401, 1 Suth. 
p. 0. J. 480,1 Sar. P. 0. J. 867, 19 H. R. 760. 

(10) 33 0. 410 at p. 422, 10 0. W. N. 270, 4 0. L. J, 

102 . 
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and afterwards transferred by the trustee 
or mortgagee for a valueable consideration.” 
The period of limitation is twelve years 
from “the date of the transfer.” 

The term 'transfer*, which was substituted 
in the Act of 1£08 for the term ‘purchase’ used 
in previous Aotp, put an end to the long 
discussions which had taken plaoe whether 
property mortgaged or leased wa3 property 
"purchased” within the meaning of the 
Article. The oases are collected by Mookerjee, 
J., in Ram Kanai Ghosh v. Raja Sri Sri 
Hart Narayan Singh Deo Bahadur (11). 
The term “ transfer ” appears in the title 
of the Transfer of Property Act and seems 
to have been selected as the widest and 
most general term which could be found. 
The change, therefore, settled the law in the 
sense in which it bad been generally 
understood in India [Ishwar Shyam Ohani 
Jiu v. Ram Kanai Qhoie (12)]. It is 
not disputed that a mortgage is a transfer. 

A suit to which the Article applies must 
be a suit to recover possession. The plaint¬ 
iff must be out of possession and the 
defendant in possession. The transfers ohiffly 
contemplated are apparently transfers for 
. value in excess of the limited powers of 
the trustee or mortgagee. In terms, the 
Article would apply to a transfer within 
> those powerp, but in such a case the true 
defence to a suit to recover possession would 
be title and not limitation, though in some 
oases limitation might be useful as an 
alternative defence. The underlying idea 
may be that the creator of the trust or the 
original mortgagor put the trustee or mort¬ 
gagee in a position to deal with the 
property wrongly as well as rightly, and 
that after a limited time neither the 
cestui que trust nor the mortgagor shall be 
permitted to question those dealings. The 
creator of a trust or the mortgagor should, 
therefore, be careful to whom he entrusts 
or mortgages his property. The utility of 
such an Article lies in thip, that it relieves 
the Courts of the necessity of deoidiDg 
disputed questions of fact relating to trans¬ 
actions long past and prevents the hard 
swearing and chicane to which such dis- 

(11) 2 C. L.-T. 646. 

(12) JO Tnd. Gas. 683; 38 I. A. 76; i5 0. W. N. 417: 
9 M. L. T. 448; 8 A. L. J. 628; 13 Bom. L. R. 421j 14 
O. L. J. 238, (1911) 2 M. W. N. 2S1, 21*M. L. J. 1146| 
88 0. 520 IP. 0.), 


putes are apt to give rise. With every 
year that passes, the chance that the 
Court" may be led into a wrong conolnaion 
on a question of fact increases. 

The question we have to deoide is, what 
is meant by " the date of the tranefer '* 
as the time from which limitation has to 
be reckoned? The rival contentions are, 
for the defendant No. 1, that the suit is 
out of time because it was instituted more 
than twelve years from the mortgage of 
1889, and. for the plaintiff, as the Sub¬ 
ordinate Judge ha9 held, that the suit is 
in time because possession of the mortgaged 
premises was first taken in March 1906 
under the foreclosure deoree and the suit was 
instituted within twelve years of that 


date. 

Apart from authorities which, though not 
binding on us, are entitled to our respectful 
attention, I should have thought that the 
language of the Article was plain and un* 
ambiguous and that the plaintiff was out of 
Court. To my mind, the date of the trans¬ 
fer is the date on whioh the property or tbs 
title was transferred by the transferor to the 
transferee. Where, as here, the transfer was 
effected by a registered instrument, that 
date is the date of the instrument. It is 
hardly disputed that such is the literal and 
natural meaning of the words and, in iny 
humble judgment, there is no justification for 
departing from that natural and intelligible 
meaning. To construe the date of the trans> 
fer as 1 I 19 date on whioh the transfer is 
followed by possession is to import into the 
Article words whioh are not there. So far 
as I am aware, the Artiole has always been 
understood in its natural sense in Bengal 
[see for instance Nilmony Singh v, 
Jagabandhu Roy (13) and Ram Kanai Ghosh 
v. Raja Sri Sri Bari Narayan Singh Deo 
Bahadur (11)]. It was so understood io 
Behari hall v. Muhammad Muttaki (14) and 
in Manavikraman Ettan Tamburan v. Ammu 
(15). It is so interpreted by the learned 
Judges of the Full Bench who were in th* 
minority in the reoentoasein Madras of Mulla 
Vittil Seeti Kutti v. Kunhi Fathumma (16). J 


(18) 23 0. 636 at p. 643; 12 Ind. Deo. (n. a.) 357. 
(14) 20 A. 482 at pp. 486, 489 (P. B..’; A, W. 
(1898) 123; 9 Ind. Deo. (n. s ) 669. 

(16) 24 M. 471 at p. 482. ^ 

(16) 43 Ind. Oas. 31; 40 M. 1040; 33 M. L. J. wj* 
(1917) M. W. N, 609; 23 M- L. T. 286; 0 L. .W. 4» 

(F. B.). 
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. To make limitation under Artiola I3i 
dependent on possession is not merely to 
amend the Artiale by judicial legislation but 
to go very near repealing it and leaving 
Artiole 14 1 in Bole possession of the field 
[0/. Behari Lai v. Muhammad Muttaki (14).] 

I torn to the oases on whioh reliance is 
plaoed for the plaintiff. 

In Ramchandra Vithal Rajadhiksha v. Sheikh 
Mohidtn (17) the property had been 
mortgaged and then transferred by the 
mortgagee also by way of mortgage. The 

learned Judges say,— 

“Both on principle and precedent, it is thus 

clear that the purchaser from a mortgagee of 
what is represented and believed to be 
absolute right must be a purchase with 
possession. His possession is an essential 
element of this purohase sub modo which 
alone can make the purohase valid as 
against the true owner after twelve years’ 

enjoyment.” . 

The learned Judges go onto say that the 

point becomes clearer when considered with 
reference to alienations by trustees, but the 
argument is the same, that the transfer or 
purohase is incomplete without a transfer of 

possession. , , 

As to principle, the observations of the 

learned Judges eeem to savour of an old 

heresy r Baisura, v. Dalpairam (18) J which, 

after the deoieion of tbe Privy O 00 D..I .0 

Kalidas Mullick v. Kanhaya Lai Pundit U9J, 

was discarded [Ugarchand Manachchand v. 

Madapa Somana (20) . See also Tr.kam 

Madhav Shet v. Him hatjimn Shet UD, 

Narayan v. Lixuman (22) and tommmmiy- 

V angar v. Marimultu Bhattan (21). Tbe 

question whether poeee.e.on .e n « e98 » r » *° 
eomplete a title is now eonoluded, for most 
nnmoses by the provisions of the Transfer of 
|”p y Act. No doubt, when a trustee or 

mortgagee assumes to aet a. full owner the 
title he passes is invalid in the first mstanee 
»a against the ce.tui gue truri or ongmal 
mortgagor. But I oonseive that the pre- 

(17) 23 B. 614; 1 Bom. L. B. 102; 12 Ind. Deo. 

0. 2. 078; 8 

(21) 18 B, 882; 9 Ind. Deo. (*.*■) 729. 

** ^ De °‘ (K ’ 8 ) 

m 


tended or false titlo imitates iu its mode ot 
oreation and incidents the true title passed 
by a full owner. When possession is not 
required to oomplete the title in the one eas9 
it is not required in the other. 

As to the precedents cited, what seams 
true is that in suits for possession to whioh 
Article 134 is a bar the defendant will pro* 
bably or in most oases have had possession 
for upwards of twelve years. The oases do 
not decide that the defendant must have had 
possession for twelve years ; his posses* 
sion for twelve years ib merely mentioned as 
a fact. 

For instance, in the subsequent case of 
Dattagiii v. Ddtatraya (24) the judgment 
refers to the fact of possession (nage 339) 
but the conclusion is that the suit “is barred 
against the present defendant inasmuoh as 
be holds under a purchase for valuable con¬ 
sideration dated more than twelve years 
prior to the commencement of the suit” 
(page 372). 

So, the case of Maluii v. Fakirchand (25) 
on which the learned Judges particularly 
relied, amounted to no more than the applica¬ 
tion of Artiale 134 to the facts of the case. 
The judgment was delivered by Farran, 
0. J., and, simply stated, the case was as 
follows:—A mortgage was taken from a 
mortgagee assuming to act as full owner. 
The transferee, or second mortgagee, enforced 
his mortgage by suit against the original 
mortgagee and in execution purchased the 
property. The original mortgagor then sued 
to redeem the original mortgage. The 
twelve years' period prescribed by Artiole 
134 having elapsed, it was held that the 
plaintiff was bound to redeem the second 
mortgage. It was further held that the 
plaintiff was not bound to reaognizs the 
absolute title whioh the second mortgagee set 
np under the execution sale because twelve 
years had not elapsed from its date at the 
time of suit brought. In other words, the 
date of tbe transfer of the fall title being 
within twelve years of the suit, tbe plaintiff 
was held, in regard to that title, not to be 
barred by Article 134, The position would 
have beeu much the same in the present case 
if the plaintiff here had sued to redeem the 
mortgage oreated by Naziranoessa. To suoh 

(24) 27 B. 363; 4 Bom. I,. E. 743. 

(26) 22 B. 226; 11 Ind. Deo. (w. a ) 78^. 
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a eoit, brought within the twelve years of the 
foreclosure decree, the foreclosure would pro¬ 
bably have been no defence. This, however, 
is not a suit for redemption and I express no 
final opinion on the point. 

Reference was also made for the plaintiff 
to oertain observations in the judgment 
delivered by Stanley, C. J., in Huseni Khanam 
v. Alt Busain Khan (26). But those observa¬ 
tions were obiter , and when the oase same 
before the Privy Council it was deoidel that 
the whole suit was barred under Artiole 148. 
Bakhtaioar Begum v, Husaini Khanam (27). 

Lastly, there i9 the Madras Full Benoh oase 
Mulla Vittil 8eeti Kutti v, Kunhi Pathumma 
(16) already referred to. The faots resembl¬ 
ed the faots in the present oase exoept that 
the property was transferred by a mortgagee. 
Opinion there was muoh divided. Wallis, 
O. J., and Ooutts-Trotter, J., felt themselves 
bound, by the language of Artiole 134, to hold 
that the suit was barred. The three learned 
Judges who formed the majority were only 
united in holding the oontrary. As stated in 
the head note, Abdur Rahim, J., and Sesha- 
giri Aiyar, J., held that Artiole 134 applied 
to the suit but that time began to run 'not 
from the date of transfer but from the date 
of taking possession.’ Srinivasa Ayyangar, J , 
expressly dissented from suoh a oonatruotiou, 
but held that the Artiole was, in the circam- 
stances, inapplicable and that it only applied 
in oases 'where the transferee takes posses¬ 
sion on the date of transfer and when the 
mortgagor is entitled even on the date of 
transfer to sue the transferee for possession,” 
As Wallis, O.J., points out, that view “would 
praotioally exclude nearly all the oases whiob 
would otherwise oome within the Artiole, as 
possession is rarely taken by the transferee 
on the date of the transfer.” The difference of 
opinion among the majority seems to me to 
illustrate the difficulty of trying to foroe 
plain words into a mould for which they are 
not fitted. I oan only say with great respect 
to all the learned Jadges that I concur in the 
conclusion arrived at by the minority. 

In the oase before us, there is no particular 
hardship. There was no concealment. A 
suit was brought on the mortgage in 1904. 

Possession was taken by the transferee at 

(25) 29 A. 471; A. W. N. (1907) 133; 4 A b. J. 375. 

(27) 23 Ind. Caa. 355; 36 A. 195; IS C. W. N. 686; 
26 M. L. J. 474; 12 A. L. J. 478; 19 C. L. J. 477; 
(1914) M. W. N.411; 15 M. L.T. 389; 16 Bom. L. B, 

1 L, W. 813; 41 X, A. 84 (P. 0.), 
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latest in 19C6. The present snit was not 
brought till 1913. There is nothing to show 
what was done with the money borrowed by 
the trustee. For all we know, it may have 
been applied in whole or in part to purposes 
connected with the trust. 

The fact that Uamchandra's case (17) was de¬ 
cided in 1899 and that, so far as'we are aware, 
the question it raises has not hitherto been 
discussed in Bengal, would seem to indicate 
that the question is not one of muoh import¬ 
ance in this province. I am not sure whe¬ 
ther I fully appreciate the difficulties which 
seem to have been felt in Madras in the appli¬ 
cation of Artiole 134 to mortgages for long 1 
terms. But, apart from that, suits to recover 
possession are not the only remedy whiob tbs 
law provides. There is section 18 of the Act 
which is intended to meat oases of collusion.' 
There are also declaratory suits. If, more¬ 
over, limitation were made to depend on 
possession it would still be possible for 
dishonest persons to leave the property 
apparently in the possession of the trustee 
or mortgagee. This oonld be done, for 
instance, by means of a sub-lease. 

Bafore concluding, I ought to add that 
if it be relevant to consider at wbat point 
of time Kedar Nath or any person claiming 
under or through him first obtained 
possession, I see no good ground for differ¬ 
ing on that issue of faot from the con¬ 
clusion arrived at by the trial Court. 
There is no satisfactory evidence that 
either Kedar Nath or any successor of his 
entered into possession before possession 
was delivered by the Oourt to the assignee 
of the mortgage decree in March 1906. 
It is said that the probabilities are that 
Kedar Nath took possession under an instru¬ 
ment which entitled him to possession and 
purported to give him possession. But 
Kedar Nath died. His immediate successor 
was compelled to take legal proceedings 
to establish his title as suoh after which 
he foreclosed the mortgage by snit. As I 
have said, I do Dot feel justified in differing 
from the Subordinate Judge’s finding. That, 
being so, the suit was brought -vitbin twelve 
years of the da*e on which possession was 
taken by the mortgagee from the trustee. 

it seems to me quite possible, however, 
that if this question of possession had been 
agitated some years ago, it might have been 
decided differently. 
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In th« result, I would allow the appeal 
on the ground of limtation and dismiss 
the suit with oosts throughout. 

Shamsul Huda, J.—I agree with my 
learned brother in holding that this appeal 
must be deereed, and that the suit must 
be held to have been barred by limitation 
under Article 134 of the Limitation Aefc. If 
upon the evidenee I had oome to the son- 
elusion, as my learned brother has, that the 
transfer in this case under the deed of 
mortgage, dated the 7th February 1899 
was not asoompanied by possession, I would 
have, perhaps, preferred to follow the deoision 
of the majority of the Judges somposing 
the Full Beneh of the Madras High Court 
in the ease of Mulla Vittil Seeti Kutti v. 
Kunhi Pathumma (16) but . upon 
the view I take of the fasts of this case 
that question does not arise. The evidence 
on the question of possession is meagre 
and unreliable on both sides. The onus to 
prove that the suit was within time was 
on the plaintiff. In my opinion he has 
failed to discharge that onus. The pro¬ 
babilities are all in favour of the defe ° d * n * 

As transferee of the foreclosure deoree 

fc d e ant e a^ d :o Dt proTe 8 wtth^r "the"moZsee 

had^btained possession ^der^his mortgage; 

gagee^a° pnt°In^possesaioiTof the mortgaged 

nrooerUes There is no reason to suppose 
propertie . agreement was not 

that tbit, par q Q69 tion of any 

acted upon. # Thera was no q ^ ^ 

V™™'™ b “; e * tion of possession 
mortgagee The a 8tion a9 t0 who 

revolves itself mt £ and the profits. 

WB9 ,n reee.pt th mortgage deed the 
By the terms of the re „ t8 

mortgagee was ^ w89 able to 

and profits so Hedootiog eertain 

real.se tbe “ balaoso that might have 
expenses, any credited towards the 

been left was to b. u j. 

mterest on he agne thoDg ht that 

possible that tb aqpidnonB in realising 

he need not be . {n therealizi 

the renls as wy ,®. t ely to be borne by 
tions will have u nQt sbow ftny 

the mortgagor an * h j 8 rights a* a mart- 

great vigour in pur ft j g0 no t QD . 

gagee in possession. released the 

likely that the * did oot venture 

<j e fe*ts in bis title 


to press his rights too far. The recital 
in the preliminary decree upon the 
mortgage which shows that the plaint¬ 
iff had asked for being put into posses¬ 
sion is, in my opinion, not of any great 
value. It may be that the object was to 
obtain from Court a confirmation of the 
possession obtained under the mortgage- 
deed. In the absence of the pleadings in 
that suit, I oan attach very little weight 
to the recital. The other circumstances 
relied upon by the Court below are equally 
inconclusive. 

On the whole, I am of opinion that the 
balance of probability is on the Bide of 
the defendant and that the plaintiff has 
failed to show that the mortgage deed was 
not followed by possession. On all other 
points I agree with my learned brother. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Fikst Civil Appeal No. 353 op 1918. 

April 19, 19*0. 

Present: —Mr. Justice Tudball and 
Mr. Justice SulaimaD. 

Sayed DAOOD ALI SHAH, Minor, through 
S. WAZIR ALI SHAH and otbers— 
Decree-Holders—Opposite Parties— 

Appellants 

versus 

Saved HAYAT ALI SHAH —Judgment- ' 
Debtor—Applicant—Respondent. 

Execution of decree—Objection disallowed—Same 
objection, whether can be taken again. • 

A. obtained a decree against X. for mesne profits 
of an estate which had been purchased by H. In 
execution of the decree, A. attached the estate, but 
objections wore raised and the matter went in 
appeal to the High Court, and, in the meanwhile, 
the application for execution was struck off for 
default of the decree-holder. A fresh application 
for execution was made against JET. but he objected 
that he had gifted the estate to his mother, who 
had sold it and the purchaser objected that he was 
not liable and his objection was allowed. A. then 
brought the present suit claiming to be entitle^ 
to put the property to sale in execution of his 
decree The trial < onrt held that 3. was personally 
liable but that his transferees were not as the 
exeoution having been struck off the attachment 
ceased to be effective and the transfer made by hii^ 
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as valid, the High Court reversed this finding on 
appeal and held that the attachment had not 
ceasod to he effective, and consequently the transfer 
by II. was void, and decreed the suit A. again 
applied for execution, and H. again raised the same 
objection which he had previously raised and liis- 
objection was allowed. On appeal by A.: 

Held, that it was not open to H. to raise the same 
objection over again and that A. was entitled to 
execute his decree against H. [p. 713, col. 1.1 

First appeal from the deoision of the 
Second Additional Subordinate Judge, Ali- 
garh, dated the 30th July 1918. 

Mr. Iqbal Ahmad , for the Appellant. 

Mr. Peary Lai Banorji , for the Respond¬ 
ent. 

JUDGMENT.—This is decree holders’ 

appeal arising out of an application for 
execution of a decree for mesne profits. It 
appears that on the death of one Mir 
Khan, who owned some immoveable pro¬ 
perty, one of his legal heirs, Musammat 
Bibi Jan, brought a suit for the recovery 
of possession of her legal share against 
her co-heirs and obtained a decree. She 
had also claimed mesne profits, but the 
determination of the amount of mesne profits 
was reserved for the execution department. 
On the 28th of August, 1905 a decree 
for mesne profits was passed in her favour. 
In the meantime, it appears that one Ganga 
Prasad, who was a mortgagee of a 5- 
binoa share in village Tatarpnr from Qtlir 
Khan, had brought a suit for sale on foot 
of bis mortgage-deed against all the 
heirs of Mir Khan including the present 
plaintiff and had obtained a decree for sale. 
After Bibi Jan had obtained her decree 
for possession, the share in village Tatarpur 
was sold by Ganga Prasad on account of 
his decree and purchased by Hayat Ali 
Sbab. The latter was made a party to the 
proceeding relating to the ascertainment of 
the amount of mesne profits. On the *3rd 
of July 1906, the plaintiff-deoree-holder 
attached the h-biawa share in village 
Tatarpnr. Objections were raised by some 
other judgment-debtors and an appeal came 
to the High Court; the reoord of the case 
having been sent for the application for exeou- 
tiop was struck off on the ground that the 
dedfee-holder bad failed to deposit necessary 
costs. When the record was returned a 
fresh application for execution was put in 
against Hayat Ali Sbab and others, but 
this time an objection wps made by Hayat 
AH Shah that he had, on the 28th August 
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1905, gifted his share in village Tatarpur 
to his mother. The mother objected that 
she had sold it on the 16th of February 
1909 to one Ram Prasad, and Ram Prasad, 
objeoted that be was not liable to pay any 
mesne profits at all. It appears that the 
objection of Ram Prasad was allowed. On 
this, the plaintiffs 1 heirs brought a suit and 
claimed that they were entitled to put the 
share in village Tatarpur up for sale in 
execution of their decree for mesne profits. 
The learned Subordinate Judge who decided 
that case held that Hayat Ali Shah was 
personally liable but that his transferees 
were not liable inasmuch as the execution 
case having been struck off, the 

attachment had ceased to be effective and, 
therefore, the transfers made by Hayat Ali 
Shah were p9rfeotly valid. The decree- 
holders, who were plaintiffs in that suit, 
appealed to the High Court, On appeal 
the High Court held that the attachment 
had really continued and that the two trans¬ 
fers made by Hayat Ali Shah and his 
mother were absolutely void, and that the 
decree holders were entitled to proceed to 
realise their money from Hayat Ali Shah 
by sale of his share in Tatarpur. The 
High Court in its judgment, dated the 1st 
of June * 915, held: “ We think the Court 
below was wroDg in holding that the pro¬ 
perty was not under attachment when the 
gift in favour of the judgment-debtor’s 
mother was made. That gift having been 
made daring the pendency of an attachment 
was void against the attaching creditor 
and the sale made by the donee falls with 
it.** The High Court gave an opportunity 
to Hayat A)i Shah to apply for an amend¬ 
ment of the decree if he was right in his 
contention that the decree for mesne profit* 
as against him was wrong. An application 
was made on his behalf but it was rejected. 
The High Court then, ultimately, allowed 
the appeal, set aside the decree of the Court of 
first instance and decreed the plaintiffs’ suit 
with oosts. On this, the decree-holders have 
again applied for execution of their deoree . 
against Hayat Ali Shah by sale of the 5- 
butoa ah are in village Tatarpnr, Hayat Ali 
Shah raises the same objeotions over again 
and says that he is not liable to pay any 
mesne profits. The learnad Subordinate 
Judge has allowed his objeotions on two 
grounds; (1) He has held that Hayat Ali 
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Shah was not legally liable to pay the 
amount of the mesne profits; and (2) he is 
farther of opinion that the decision in the 
declaratory suit does not operate as re >• 
judicata between the parties. The decree- 
holders appeal to this Coart. In oar 
opinion, although it is true that Hayat Ali 
Shah should not have been made liable for 
the mesne profits inasmuch as he had pur¬ 
chased this property in execution of a mort¬ 
gage-decree against the heirs of Mir Khan 
including the original plaintiff Bibi Jan, yet 
we cannot ignore the fact that the deoree 
for mesne profits was ultimately passed as 
a deoree against him also and, further, we 
are also of opinion that the matter has 
been oonolusively decided in the previous 
litigation. The relief claimed by the present 
plaintiffs in the previous suit was a declara¬ 
tion that they were entitled to sell this 
very property in execution of their decree 
for mesne profits as against Hayat Ali Shab. 
The suit was decreed by the High Court. 
We must take it that the decree-holders 
obtained the relief which they had olaimed. 

It is true that in a oase where a declara¬ 
tion is obtained by a decree-holder, but for 
some reason or other the property is not 
sold, then in a dispute which may subse¬ 
quently take place between a judgment- 
debtor and his transferee, the decision may 
or may not operate as res judicata ; but that 
point is riot before us now. In the preeent pro- 
seeding the very decree holders who had 
obtained a declaration, are seeking to execute 
their deoree. We are of opinion that it is 
pot open to Hayat Ali Shah to raise the 
same objection over again. He has no right 
to raise the objection that the deoree holders 
are not entitled to execute the deoree. We 
aooordingly set aside the order of the Court 
below and deoree the appeal. We dismiss 
the judgment-debtors’ objections with costs. 

• • 

Objection dismissed. 

* 

t- - - i- » • *» - • 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 2141 of 1918. 
November 7, 1919. 

Present .— Mr. Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

BASAVARAJU PITCHATA— Plaintiff 

—Appellant 

versus 

The SECRETARY of STATE for 

INDIA in COUNCIL, Represented by the 
COLLECTOR of KlSTNA —Dxfendint— 

Respondent. 

Madras Proprietary Estates Village Services Act 
(II of 1894 ', s. 17— Service inarna at inception — Right 
of jesumption and re-grant—Continuance of grant — 
Regulation XXIX of 1802. 

Lands which at the inception of the grant me 
service inains cease to appertain to the Zemindari 
and the right of resumption and re-grant inheres 
in the Government. They must be deemed to bo 
inams continued by the Government within the 
meaning of section 17 of the Madras Proprietary 
Estates Village Services Act and the Government has 
the right to enfranchise them, [p, 714, cols. 1 & 2.] 

Second appeal against the deoree of the 
Court of the Subordinate Judge, Bizwada, 
in Appeal Sait No. 22 of 1918, preferred 
against the deoree of the Couri of the Tempo¬ 
rary District Munsif, Ganuavaram, in Original 
Suit No. 584 of 1915 (B). 

Mr. T. Ramadoss, for the Appellant. 

Mr. V. Ramasam. (Government Pleader) 
for the Respondent. 

JUDGMENT. — The question in this oase ip, 
whether the Government i9 entitled to en¬ 
franchise certain lands in a Zemindari. These 
lands were at the inception, Karnam service 
Inam lands. In 1854, when an account was 
taken of the properties in the Zemindari, it 
was not denied by the persona in possession 
that they appertained to the Karnam service. 
The lower Courts have, on these and other faotp, 
tome to the conclusion that the Inam was 
•ontinued by the Government within the 
meaning of seotion 17 of Act II of 1894, 
in lieu of services to be rendered as Karnam. 
This conclusion is attaoked by Mr. Ramadoss 
with reference to certain observations of 
Sundara Aiyar, J. in Secretary of State v. CA*«- 
napragada Bhanumurty (1). We shall consider 
bow far that diotum affeots the present oase. 
As was poii ted out by the learned Government 
Pleader, if before a Sannad is granted under 
Regu.ation X&V of 18C2, certain lands were 

t 

(1) 17 Ind. Cag. 878, 24 M. L. J, 638. 
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found to appertain to village services, the 
Government, by virtue of the prerogative 
reserved to them by section 4 of that 
Regulation, assumed aontrol over euoh proper* 
ties and exoluded them from the assets of the 
Zemindari. Regulation XXIX of 1802 enabled 
the Government to obtain directly the 
services from the Karnams who were pre 
vioualy under the. control of the Zemin¬ 
dars. Having regard to the faot that the 
lands granted in lieu of remuneration 
often ohanged hands and that the office-holders 
often found themselves in an impecunious 
position owing to the oonduot of their 
predecessors, Act II of 189i was passed 
fixing wages for the office : as a natural 
corollary from this, Government direoted 
the enfranchisement of the lands previously 
held as servioe Inam. In these oiioum 
stances, it is difficult to see what right 
was left in the proprietor in respect of these . 
lands. From the two Regulations we have 
referred to it is clear that lands granted to 
village officers like Karnams, eto., oeesad 
to appertain to the Zemindari. The right 
of resumption, and re grant, therefore, 
inhered in the Government. The Govern¬ 
ment were, therefore, entitled to enfranchise 
the land. As regards the Secretary of State v. 
Ohinnaprogada Bhanumurty (1), the faots are 
not quite dear. Apparently, the whole of 
the village in which the land in question was 
situated was granted to an Agraharamdar. 
Whether before the granting of the Sanad 
the land in dispute bad been granted for 
Karnam services or whether it was the 
Agraharamdars that made the grant to the 
Karnam is not clear. On these facts the 
lower Appellate Cocrt in that oase came to 
the conclusion that the lands were not 
servioe Inam lands; and one of the learned 
Judges who heard the second appeal, Sadasiva 
Aiyar, J., accepted that finding. Sundara 
Aiyar, J , apparently did not disagree with 
the finding in the case. He seems to have 
been inclined to the view that some overt 
aot mu6t be shown to have been *one by 
the Government continuing the laud in enjoy 
ment of the offioe-bolder as remuneration 
for doing the services. If the learned Judge 
intended to lay down that the faots that the 
land was originally service Inam, that it was 
exoluded from the assets of the Zemindar in 
1802, and that subsequently the Government 
took servioe from the Karnam and allowed 
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him to enjoy the property would not enable 
a Court of Law to draw the inference that 
there has been a continuance of the &rant 
within section 17 of Aot II of 1894, we are 
unable to agree with him. In this oase, on 
the faots found, there can be no doubt that 
the lands having originally been serviiQ 
Inam and having been exoluded from the 
Zemindari the Government is entitled to 
enfranchise them. 

The second appeal fails and is dismissed 
with costs. 
m. c. P. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal prom Ap/kllatk Decree No. 636 

op 1919. ' 

August 2, 1920. 

Present: —Mr. Justice Jwala Prasad. 

RIT LAL MALLAH— Difbndint 

—Appellakt 
versus 

RAGHUBAR RAM and others— 
Plaintiffs, and LOK NARAIN MALLAH 

AND ANOTHER — Ds PEN DAN TB — RESPONDENTS. 
Specific Relief Act (I of 1877J, s. 64— Injunction, 
whether can be granted to restrain wrongs arising out 
of tort. 

The grant of an injunction is not restricted t<J 
wrongs arising out of contract only, bufcrelief can 
also be given in respeot of an invasion of the. 
rights of any person resting on tort. [p. 716, col. 2.j 
Appeal from a decision of the District 
Judge, Patna, dated the 5th April 1917, 
confirming a decision of the Munsif, Patna* 
dated the <th December 1918. ; 

Mr. Lai Mohan Ganguli , for the Appellant. 
Messrs. B. L. Nandkeolyar and Rat Trtbhuan 

Nath Sahai, for the Respondents. 

JUDGMENT.-This appeal is directed 

against the decision of the District Judge of 
Patna, dated the 5th April 1917, confirming 
the decision of the Munsif. dated the 7th 
December 1918. and dismissing the suit of the 

plaintiff in part. . , 

The decree was passed against the defend- 

ant No. I only and hence he alone is the 

appellant before us. He is a OhoudhunO 


INDIAN OASES. 


715 


Vet LVI1I] 

BIT IkL V . R10HUB1B RIM, 

Barts in the town of Behar. The plaintiffs 
are the oartmen and ply their business be¬ 
tween the Railway Station and the shops 
of Mabajans. They alleged that the defend¬ 
ant interfered with their business on three 
days lltb, 12th and 13th of December 
1917, claiming from them illegal demands of 
Ohoudhriana at the rate of 1 anraper cart. 
The plaintiffs’ oase was that the Ohoudhriana 
was never paid to the defendant and was 
illegal and, consequently, the interference was 
also unjustifiable. They accordingly brought 
the present suit for the loss suffered by 
them on account of interference by the defend¬ 
ant, and for granting a perpetual injunction 
against him restraining him from oausing 
any obstruction or interference in the plaint¬ 
iffs* business in future. 

There was a minor discrepancy in the 
evidence as to the date of the obstruction. 
In the evidence it was stated that the 
obstruction was from the 10th to the 12tb, 
whereas the plaint stated it to be from cbe 
llth to the 13th of December. The Court 
below has explained this discrepancy as 
being doe to ignorance of the oartmen, but 
both the Courts below have held that the 
obstruction was caused for the number of 
days alleged by the plaintiffs. They have 
also held, upon a careful omeideration of the 
evidence, that the defendant was not ju^ti6ed 
in o&afiing obstruction to the plaintiffs and 
that they suffered damages in consequence of 
that obstruction. This being a finding of faob 
based upon legal evidence on the record is 
not Open to challenge and the learned Vakil 
on behalf of the appellant has now conceded 
this. The amount of damages has also been 
fixed upon the evidence in the oase, the result 
of which is that the amount actually claimed 
has been reduced by half. Rupees two per 
cart per day is certainly not an excessive loss 
to the plaintiffs. Therefore, the amount of 

damages must also be upheld. 

Mr. Ganguly wanted to urge that the suit 
was Dot fit to be maintained inasmuch as it 
wasaffeoted by misjoinder of paft'es. This 
is based on the fact that the plaintiffs are a 
number of oartmen who are said to have 
suffered by the illegal aot of the defendant, 
but the act complained of was in furtherance 
of a single object of the defendant, i«., to 
extort from the plaintiffs illegal oess of 
Ohoudhuriaua. The fact that they were 
Obetructed at different times does not affect 


the liability of the defendant, to all of them. 
The transaction was one and, therefore, the 
plaintiffs were entitled to join in one suit 
against the defendants. This was the view 
taken by the Munsif and the defendant very 
rightly abandoned the aforesaid objection. 
The matter was never agitated in the Court 
of Appeal and it is not open to the defend¬ 
ant to re-open it in this Court, and, as observ¬ 
ed above, there is no substance in the con¬ 
tention. 

The deoree of the Court below as to the 
award of damages to the plaintiffs cannot, 
therefore, be questioned and must be upheld. 

The learned Vakil, however, contends that 
the plaintiffs were not entitled to a perpetual 
injunction against the defendant. This is 
based npon section 54 of the Specific Relief 
Act and the ground, principally, is that the 
claim for injunction is not based upon any 
obligation existing in favour of the applicants. 
In other words, Mr. Ganguly oontends that 
the claim for injunction mast be based upon 
some oontraat. It is too late ’to propound 
such a proposition inasmuch as the grant of 
an injunction is not restricted to wrongs 
arising outof contract only, but relief oan also 
be given jn re?paot of an invasion of the rights 
of any person resting on tort only. The first 
two olauses of seotion 54 no doubt deal with 
wroDgs ex contractu , but the 3rd clause 
undoubtedly contemplates that a perpetual 
injunction oan be granted irrespective of any 
contract, provided that there is an invasion 
or threat of an invasion on the plaintiffs’ 
right to or enjoyment of any property. 
Perhapp, the attention of Mr. GaDguly was 
concentrated only to the first two clauses, 
for towards the conclusion of his argument, 
when his attention was invited to the last 
clause of section 54, beseemed to be lukewarm 
in biB argument and but for the decision 
in the oase of Qur Pershad v. Khuda Bakih 
(1), the point, I think, would never 
have been raised by Mr. Ganguly. I n that 
oase a perpetual injunction restraining the 
defendants from taking Choudhuriana dues 
from the plaintiff and from using force of any 
kind was disallowed. The facts are too 
briefly stated in that oa9e, and I am not 
sure whether they are similar to those in 
the present case. Tbe reason for refusing 
au injunction, as stated in that judgment, 

(1) 8 Ind. Cas. 687. 
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is that LiO injunction could be granted 
“restraining the defendant from reoeiving 
any payment which the plaint might make 
to him (the defendant) voluntarily” and it 
seemed to the Court “unneoessary to grant 
an injunction restraining him from doing 
wbat the penal law already makes punish¬ 
able.” Under the terms of the seotioD, no 
doub*, voluntary payment of Choudhuriana 
oannot be restrained. But, in the present 
oase, the plaintiffs seek to restrain the 
forcible demand of the Choudhuriana and 
the illegitimate restraint caused to their 
business by the acts of the defendants. 
There n no reason why the defendants 
oannot be injuncted. If the learned Judge 
in the aforesaid oase wanted to lay down a 
general law that an injunction oan only be 
granted to prevent the breach of obligation 
existing in favour of the applicant, I would 
respectfully differ with the view. Their 
attention was probably not drawn to the 
last olause of section 54. The subject has 
been fully dealt with by Dr. Bannerjee in 
his bock on Specific Relief Act and he haB 
dearly shown from authorities that the 
relief in the nature of an injunction is not 
confined to wroDgs arising out of a contract 
but is also applicable to trespass upon the 
oivil rights in the nature of tort, and 
that the tort complained of need not violate 
auy right to property. This is dearly 
illustrated by the faoi that perpetual unjuno- 
liens ere often granted restraining a 
person from making defamatory statements 
in ary publioatioD, Injunctions are also 
granted against the outtody of infante, 
marrying infant wards of Court, as well 
as against persons interfering with the rights 
connected with religious office*: Vide Soma 
Ballachinor v. Thiruienkatachariar (2 ), Jugal- 
kishore v. Zokshmandas (iO and Srtnivisa v. 
Tiruiengada (4). 

I have been taken through a number of 
authorities on the subject, both English, 
and Indian. Most of them do not appear 
to exaotly apply to the present oase though 
the principles deoided therein are of great 
assistance in understanding the true soope 
and meaning of the Chapter on Injunction 
in the Specifio Relief Aot. I am relieved 

( 2 ) 15 Ind. Cas. 409. , , _ . 

l3> 23 B. 659; 1 Bom. L. R. 118; 12 Ind. Deo. (n. 8 ) 

44 ^ 4 ) 11 450; 4 Ind. Deo. (w. 0 .) 314. 


from entering into the discussion of thoaa 
oase a , for it appears to me that the present 
oase is governable by the observation of 
Jenkins, C. J , in the oise of Apajt' Pat# v, 
Ap a (5). After quoting section 54 oF the 
Specific Relief Aot, his Lordship observes; 
“it appears to as that where a legal right 
violated by another under colour of title, is 
established, the recurrence of violation oannot 
in ordinary oases be adequately met bjr 
damages, nor can those damages be satis¬ 
factorily ascertained. How, for example 
oan damages be an adequate relief to ons 
who has established his right to the 
possession of land, if his possession be 
subjected to repeated obstraotion by 
another or how oan these damages be 
ascertained. ” In that oase the defendant 
was in l erferiog with the oivil rights of 
the plaintiff to exercise his peaoefnl posses¬ 
sion over his lind. The view taken by the 
learbed Chief Justice was followed in a 
Utter cus of the same Court in Bar 8amrat 
v. Sardarswj Hamabhai (6). No donbt relief 
by way of perpetaal injunotion should be 
granted with caution and on weighing the 
probabilities and circumstances of eaoh case 
and where, as in the present ease, it is 
manifest from the pleadings in a ease and 
the conduct of the defendant that, unless 
he be restrained by an order of the Court, 
there will be danger of the invasion of the 
rights of the plaintiff, there is no reason 
why tbe injunction should not b«.gr»nted. 
The defendant asserts in his written elite- 
ment his right to claim the of 

Chaudhuriana from the plaintiffs. The 
plaintiffs have proved that they are not 
liable for tbe same. There ia, therefore,-every 
reason to apprehend that the plaintiff* 
rights would be invaded by the defendant 
in future. Even if damages were the ade¬ 
quate relief for the obstraotion oau3ed to 
the plaintiffs on the present oooasion, there 
oan be no assurance that it would be an 
adequate relief in any subsequent interference*, 
and I am, therefore, of opinion that it 19 
not possible in snob a oase to award adequate 
pecuniary compensation. Therefore, tPO 
claim is not barred by section 56, clause; 
(t) of the Speoifio Relief Aot as is eon- 
tended for \y Mr. Ganguly and that It 
is absolutely necessary by means of a perp®, - 

(6, 23 B 735; 4 Bom. L. R. 694. i 

12 Ina. Cas. 381) 18 BO* In R. PQ5.., 
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tual injunction to prevent the multiplioity 
of judioial proceedings. Therefore, the ocn- 
ditions required in both the clauses (d) and 
(e)'are fulfilled in the present case and 
the order made by the Courts below re¬ 
garding the perpetual injunction against the 
defendant appears to be correct. 

The result is that the appeal is dismissed 

with oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 315 of 1917. 
March 26, 1920. 

Fresent Sir Grim wood Mears, Kt., 
Chief Justice and Mr. Justioe Rafique. 
Munthi MUHAMMAD HAMIDUD DIN — 
Plaintiff— Afpellant 
versus 

Lola FAKIR CHAND and others— 
Defendants—Respondents. 

Construction of document-Deed of sale, followed by 
agreement of reconveyance—Nature of transaction—Sale 

or mortgage. 

Tn 1883 two ladies executed a sale-deed in favour 

at F III B and on the same day F. and D execut- 
of F. ana u. ai f f the ladies to the effect 

S^rsSsrSSS 

the transaction evidenced by thej ^ wWch 
really a conditional sate, Tho g tr ; a l Court 

mortgage he olai ?® d fcruinff the two documents 
dismissed the one an abso- 

Within a of tho 

Beld .upona ^ .1 ecUo the condition. 

,two deeds that the s ^ t 3 h0 two deeds read 

of the a K r ® 0 “®“ fc * . a t d lhe transaction entered into 
together showed p . 72 ), ool. 1.] 

from^he deoieion ’of the Addi- 

Jodge, Morad.bad, dated 
O'colr and Undated 

• nil brought by the plaintiS-appellant m 


the lower Court for the redemption of an 
alleged mortgage-desd dated the 21st of 
July 1883, It appears that on thatda l e two 
ladies Musammat Isbratnnnisaa and Musam• 
mat Sbafkat-un-niBsa executed a deed of 
sale in favour of Lala Fakir Chand and Lila 
Baldeo Sabai. The consideration for the 
sale was Rs. 6,125. On the same day (i. e., 
the 21st of July 1883) the t wo Lalas execut¬ 
ed a deed of agreement in favour of the two 
ladies, in whiob, after reciting the fact of 
their pnrohase, they said that the purchase 
had been made subject to the condition 
that the two ladies oould, on the payment 
of Rs. 6,125 within five years from the 
date of the execution of the agreement, 
get back the property. The two ladie9 are 
dead and so is Lala Baldeo Sahai. The 
plaintiff-appellant is the husband of 
Musammat Shafkat-un nissa. He brought 
the suit out of whioh this appeal has arisen 
against the surviving vendee, Lala Fakir 
Chand, and the heirs of the other vendee. The 
claim was brought on the 12th of September 
19l6 on the allegation that the transaction 
evidenced by the two deeds of the 21st of 
July 1883 was rjally a conditional sale, t. e. t 
a mortgage. The olaim was resisted on 
various grounds but the principal plea was 
that the sale of the 2lst of July 1883 was 
an out-and out sale and the agreement of the 
same day was a separate transaction for re¬ 
conveyance of the property within a specified 
period. As the olaim has not been brought 
within five years of the execution of 
the agreement and as the claim was not for 
re-oocveyatoe of the property but for redemp¬ 
tion of the mortgage, the olaim waB Dot 
maintainable. 

No evidence was given on behalf of the 
plaintiff appellant, by which we mean no 
oral or documentary evidence other than the 
two deeds, dated the 21st of July 1883. 
Some witnesses were examined on behalf 
of the defendants respondents to prove that 
the two deeds of the 21st of July 1883 
evidenced really two separate transactions. 
The learned Subordinate Judge who heard 
the witnesses has not believed them, nor hae 
their evidence been placed before ns in this 
appeal. The case has been decided on the 
language of the two deeds of the 21st of 
July 1883, and in the light of the case-law 
pat forward before the Court below. The 
learned Subordinate Judge yielded to the 
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plea for the defence and construed the two 
doouments of the 21st of July 1883 to mean 
that they showed two separate transactions, 
one an absolute sale and the other an agree¬ 
ment of re-oonveyanoe within a speoified 
time. 

In appeal before us the appellant oontesta 
the oonolnsion at whioh the learned Sub¬ 
ordinate Judge arrived. It is urged on 
behalf of the plaintiff-appellant that the 
language of the two doouments of the 21st 
of July 1883, when olosely examined, leads to 
but one oonolnsion, namely, that there was one 
transaotion between the two ladies and the 
twoLalasandthetransaotion was 9,'baibilwoja ,’ 
that is, conditional sale or mortgage. On the 
other hand,the learned Counsel for the respond- 
dents has maintained the position his olients 
took up in the Court below. Both parties 
have oited a number of authorities on the 
point. In our opinion, in a oase like the pre¬ 
sent, the oase-law cannot be a safe guide 
unless the language of the doouments in all 
the oases is absolutely the same. Where a 
Court has to find whether a transaction 
whioh is embodied in two separate doou¬ 
ments, is one transaotion or the two doou¬ 
ments express two separate transactions, 
the language of the doouments is, if not the 
only at least, the important guide in arriving 
at the right oonolnsion. If we refer to the 
language of the doouments in suit in the 
present oase we find that in the sale-deed, 
after the usual reoital of the faot of sale and 
the amount of oonsideration, the vendors 
said that they of their own free will and 
aooord absolutely sold the Zemindari property 
together with * * * to Lala Baldeo Sahai 
and Lala Fakir Chand. The agreement 
whioh was exeouted at the same time by the 
two Lalas after reoitiDg the property pur¬ 
chased by them, goes on to say that the pro¬ 
perty ‘ has been purchased by us, the exe- 
outants, for Rs. 6,1*5, on this condition that 
whenever, within five years, the vendor shall 
pay to us the amount of oonsideration men¬ 
tioned in this document, we or our heirs 
shall have no objection in re-conveying the 
said aforesaid share. If we set up any 
plea the same shall be invalid and the 
vendors shall be at liberty to take legal 
steps and to have the property re conveyed 
by us. Bat the condition is that the vendors 
should not borrow the money or mortgage 
pr sell the property for payment of the 


amount due to ns. On the contrary tha^ 
amount should be the property of them 1 
They shall also have to pay interest on the 
whole oonsideration at the rate of 10 annas 
per oent. per month out of whioh the 
actual produce of the village sold shall be 
deduoted and they shall have to pay the 
balanoe along with the oonsideration money.” 
Now, in our opinion, if the language of the 
two doouments is put together and compared, 
it leads to the oonolnsion that the parties 
to the two doouments were entering into 
one transaotion and that transaotion was, 
what is oalled in this oountry baibilwafa, i .«., 
a eonditional sale. The reasons for holding 
this view are that, though, the words 
absolute sale ” are used in the sale deed, 
yet the agreement distinctly admits that 
the sale is subjeot to the condition that the 
vendors could demand the return of the pro¬ 
perty on the payment of not only the oonsider¬ 
ation money but on the payment of oon¬ 
sideration money plus interest at 10 annas 
per oent, per month after the aooounts between^ 
the parties had been taken with regard to 
the realisation of the rents oolleoted by the 
vendees during their period of possession. 
Now, if the parties intended to have two 
separate transactions, t. e,, one an out-and-out 
sale and the other a right given by the 
vendees to the vendors of getting a re-oon¬ 
veyanoe within a speoified period, there 
would be no necessity for saying that the 
sale was subjeot to re-oonveyanoe, or that at 
the time of re-oonveyanoe aooonnts should 
be gone into between the parties. The 
learned Counsel for the defendants-re¬ 
spondents has urged, and urged very strenu¬ 
ously, that the two doouments of the 21st of 
July 1883 are really two separate trans¬ 
actions, and in support of his contention he 
advanced several arguments. He said that 
the transaotion of baibilttafa , or conditional 
sale, was really a method adoptedl by the 
Muhammadans to evade the eoolesiastioal law 
against paying or receiving interest. He 
referred to the short history of the origin 
of baibiUoafa given in the book of Mr, Chose 
on Mortgage Law at page 60. In the present 
ease the parties lending the money or pur¬ 
chasing the property were Hindus - who 
were not bound by any eoolesiastic rules of 
Muhammadan Law, There was no occasion 
for them to have entered into a transaction 
with the ladies of the nature of a conditional 
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sale. In onr opinion, there is no force in this 
argument for the simple reason that, though 
the dootrine of baibilwafa was introdnoed 
into this country by the Muhammadans, yet 
it seems to have been adopted by other com¬ 
munities also. It really depends upon the 
inclination or convenience of parties borrow¬ 
ing and lending money as to what means 
they should adopt of re-payment. 

There are cases where both creditor and 
debtor were Hindus and yet the transaction 
between them was that of baibilwafa. 

The case-law relied upon by the defend- 
ants-reepondents is as follows Alderson v. 
White (1), Bhagwan Snhai v Bhagwan Din 
(2), Qhulam Nabi Khan v. Niat-un-nissa (3) 
and Jhanda Singh v. Sheikh Wahid, ud din 
(4). The remarks upon whiob reliance is 
plaoed by the learned Counsel for the re¬ 
spondents in the case of Alderson v. White 

(I) are as followe:-“These deeds taken to- 

gether do not, on the faoe of them, constitute 
a mortgage, and the only question is whe¬ 
ther, assuming the transaction to be a legal 
one, it has been shown to be in truth such 
as in the view of a Court of Equity ought, 
to be treated as a mortgage transaction. The 
rule of law on this subject is one diotated 
by common sense, that prima facie an 
absolute conveyance, containing nothing to 
show that the relation of debtor and creditor 
is to exist between the parties, does not cease 
to be an absolute conveyance and become 
a mortgage merely because the vendor stipu- 
lates that he shall have a right to re-por- 
chase.” We are quite in agreement with the 
observations of the learned Lord Chancellor; 
but they do not in any way help the case 
for the defence. The very first sentence 
of the observation is that ' these deeds taken 
together do not on the faoe of them con- 
stitute a mortgage.” The language of the 
two deeds in the case of Alderson v. White 
(1) was such that it could not be said that 
the two deeds read together showed a trans¬ 
action of mortgage. Further on, the Lord 
Chancellor goeB on to say: That pnma facie 

Ml (1858) 2 De G. & J* 97 at p. 10 j 4 Jur. (N. s.) 
19 K A W R 242: 44 E. R. 924; 119 R- R- 38. 

.1 1.1 9* 6 Bar. P. 0. J. 

B67« 0 Ind. Deo. (N a.) 992. 

(3) 9 Ind. CM. 140; 33 A. 337; 8 A. L. J. 119. 

(4) 80 Ind. Caa. 88; HAL J- 1189; 31 1A L. J. 

760, (1910; 2 M.W.N. 670, 19 Bom L.R. 1, 6 L^W. 189, 
260. L. J. 6*4, 10 Bor. L. T. *3,; 48 l. A. 284, 21 0. 
W. N. 06, 20 M. L. T. 629, 38 A. 6T0 0.). 


an absolute conveyance oontaining nothing 
to show that the relation of debtor and 
oreditor is to exist between the parties does 
not cease to be an absolute conveyance.” It 
is quite true that in the present case the 
words “absolute sale” are used in the sale- 
deed but the terms of the agreement stultify 
the significance of those words. Under the 
said terms the parties were, at the time of the 
demand of the vendors for re-oonveyanoe. to 
go through the accounts of the realization of 
rents by the vendees and the vendors were 
to pay 10 annas per oent. per month interest 
on the eale-proceeds, and after oasfing of the 
aooounts the price for re-oonveyanoe was to be 
determined. These terms show dearly that 
the relation of oreditor and debtor continued 
to exist between the two ladies and the two 
Lalae. No such terms found a place in the 
deeds produosd in the case of Alderson v. 
White (1). 

The case of Bhagwan Sahai v. Bhgawan Din 
(2) was also on facts quite different from the 
present oase. The agreement in the case of 
Bhagwan Sahai v. Bhagwan Din (2) was as 
follows However, I have, as a matter 
of favour, meroy, kindness and indulgence, 
exeouted this deed, and do hereby stipulate 
that if all these vendors will within a 
period of 10 years from the date of this deed 
pay in a lump sum, and without interest, the 
whole amount specified above, I shall accept 
the same and oanoel this valid sale * * * * 
* I shall not claim interest from the vendors, 
nor will they demand profits from me after 
the expiry of the term.” The last sentence 
shows clearly how different the oase of 
Bhagwan Sahai v. Bhagwan Din (2) was 
from the oase before us. Moreover, in the 
oase of Bhagwan Sahai v. Bhigwan Din (2) 
the vendee was extending a favour to the 
vendor giving the latter an opportunity to 
re-purchase the property within 10 years on 
the payment of only the sale prioe, distinctly 
stating that the vendor will not be entitled 
to any aooount of the rents of the property 
sold and that the vendee will claim no 
interest. In the oase before us the agreement 
of the 21st of July 1883 given by the two 
Lalas has not been given as a matter of 
indulgence. On the contrary, the agreement 
is to the effect that the sale is subject to the 
agreement and the terms contained in the 

agreement. 

The case of Qhulam Nabi Khan v. 2y*ci*« 
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un-tiissa (3) was pimilar in faots to that of 
Ehagican Sakai v Bhagwan Din (2). In the 
case of Ohulam N >bi Khan v. Niaz-un nitsa 
O), the sale deed oontained the following 
recital: “ The sale deed had become absolute 
and 6nal and that the contracting parties 
had no right tc oanoel the sale and to demand 
restitution of the consideration money, and that 
the vendor ha9 no right to any share in the 
property sold. 1 ' The agreement merely oon¬ 
tained a stipulation for re-purchase. Oo 
oomparing the term9 of the t vo documents 
a Bench of this Court in the o ise of Ohulam 
Nabi Khan v. btiaz-un-nista (3) came to the 
conclusion that the two deeds showed two 
separate transaction?, namely, one of an out-and- 
out sale and the other of a re-oonveyanoe The 
learned Judges made the following remarks, 
which we think pertinent to the argument 
under consideration: “ Whether a transac¬ 
tion is a bona fide sale with an agreement for 
re purchase, or a mere mortgage in the form 
of a sale, must depend on the intention of 
the parties to be gathered from the language 
in which the transaction is oarried ou f , 
supplemented, it may bp, by oral evidence. 
If we attaoh their true meaning to the 
recitals which we have referred to above, 
we think it must be held that the transac¬ 
tion was intended to be an out and out sale 
with an agreement for re-purchase.” In our 
opinion the oase of Ohulam Nabi Khan v. 
v. Niai’iin-nitsi (3) was distinctly decided 
on the facts as found and gathered from the 
documents of sale and re-oonveyance. We 
have already shown that the language of the 
two documents was quite different to that of 
the documents before us. 

The latt oase is that of Jhanda Singh v. 
Sheikh Wahid-ud-din (4). In that case there 
were three documents for consideration before 
the Court. One was a sale-deed, dated the 29ih 
of August 1852; the second was a bond of the 
same date ; and the third was an agreement 
executed aevendays after on the 5th of Septem- 
1852, undertaking to re-oonvey the property 
within a specified period to the vendor on 
receipt of the sale consideration. The 
language of the sale deed showed that it 
was an absolute sale on the face of it. The 
agreement was executed seven days after and 
the language of it showed that the opportun¬ 
ity given to the vendor to re purchase the pro¬ 
perty was in no way a condition governing 
the sale but was a matter of indulgence. 


The relevant words of the agreement were 
that the executants are now willing to hold 
and treat with kindness the vendors and that 
of their own free will they (the executants) 
covenant in writing that if the vendors, after 
the lapse of nine or ten years from the date of 
the execution of the deed, pay the executants 
the purshase-money mentioned in the sale- 
deed, *. e. a sum of Rs. 5,500, out of their 
own pocket without mortgaging or selling 
this property to other persons, the executants 
shall forthwith execute a fresh re sale-deed 
on reoeipt of this sum.” It is thus obvious 
that the facts in ths oase of Jhanda Singh v. 
Sheikh Wahid-ui-din (4) also wore quite 
different from the faots of the present 
oase. In our opinion the oase of Jhanda 
Singh v. Sheikh Wahid-ud-din (4) does 
not bear out the contention for the 
defaooe. We would here remark that, 
towards the end of their judgment, tbeir 
Lordships of thp Privy Council, after recitiag 
the rale laid down by the Lord Chancellor, 
in Aldtrson v. White (1), say as follows: “it 
may not be applioible to the transactions 
governed by the Muhammadan Law. It wa9 
apparently held applicable by Sir BarnsS 
Peacock, who had vast experience of India 
and its people, to toe oase before him.” 
We take it from these oboervitions that the 
principle laid down by the Lord Chancellor 
in the oase of Alierson v. White (1) is 
applicable ooly where the two documents, 
namely, one of sale and the other of re con¬ 
veyance, show really two separate transac¬ 
tions. In England, where the transaction of 
baibilwafa, or conditional sale, is not kaown, 
and where the drafting of documents is in the 
hands of trained and skilled men, it is easy 
to find out whether two or more documents 
evidenced one or separate transactions. In 
this country, where documents are drawn up 
by Patwaris and petition writers, they are 
written in stereotyped phraseology. The 
word “ Katai,” for example, on which great 
stress was laid by the defence, (which 
means absolate) is really U3ed by the 
petition writers and Patwaris, who are the 
nsual Eoribes of such deads of sale, as a 
matter of form without understanding *whafc 
it means. Ho waver, in the present oase, as 
we have pointed out, a comparison of th® 
language of the two deeds distinctly shove 
that the sale was subject to the conditions 
of the agreement, and that the two deeds 

• • - • \ - U-i : \YLM3mM 
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read together leave no doubt that the trans¬ 
action of the *2 let of July 1853 entered 
into between the two ltdiea aud the two 
Lalas was that of a mortgage, 

For these reasons, we allow the appeal, set 
aside the decree of the Court below and 
remand the ease to the lower Court for 
trial on the merits as to the remaining 
issues. As to oosts, we allow to the appel¬ 
lant the oosts in this Court including fees 
on the higher eoale. The oosts in the 
Court below will be oosts in the cause. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

Revision Applicitio* No. 104 of 1919. 

August ' 26 , 1919. 

Pretent: —Mr. Kinoaid, J. C., and Mr. 

Raymond, A. J. C. 

Firm of YUSIFALLY ALIBHOY 

KARIMJI AND Co.,—APPLIC4NTS 

versus 

Firm of HAJI MAHOMED HAJt 
ABDULLAH— Opponents. 

Civil Procedure Code (Act V of 190 V. S(i - 2 (2 ', 10 A, 
106, llfi — Interrogatories, order disallowing—Appeal 
*— Revision. 

An order disallowing interrogatories is not a 
detfree and is not open to appeal, nor is such an 
order open to revision, as the party adversely affect¬ 
ed thereby has a remedy by way of appeal from the 
.final decision of the Court.[p. 726, cols 1 •; p. 7*9, 

cols. 1 & 2.] 

Revision application from an order of Mr. 
Kemp, Additional Judioial Commissioner. Smd. 
- Mr. Rupchand Bilaram , for the Appli- 

oante. 

Mr. T. O. Elphinston , for the Opponents. 

JUDGMENT. 

• Kinoaid, A. J. C.—The faots of this case 
have been stated by Mr. Kupoband, t e 
learned Pleader for the appellants, somewhat 
ftB follows:— 

The plu'ntiff (respondents; 61ed a suit to 
recover from the defendant (appellants) a 
sum of Ra. 20,04b, being damages for 
failure to take delivery of 250 tons of 
sugar of August-September 1917 shipment. 
The sugar contracts were admittedly made 
in the usual terms. The plaintiffs, who 
the sellers, tendered 125 tons of 
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August shipment and 70 tons of Septem- 
bar shipment. On 15th February 1918 
they tendered a farther 4 d tons of Septem- 
her shipment on 25th June 1918 and 
the remaining 10 tons of September ship¬ 
ment on 6th July 1918. This was a breaoh 
of the agreement and thq defendants refused 
to aooept delivery. The plaintiffs, however, 
asserted that Government bad made a 
requisition on all the steamers and that it 
had been impossible for them to ship the 
Angust-September shipment in time. Direst- 
ly they were able to do so, they had shipped 
the sugar and tendered it to the defndants 
who should have taken delivery of it under 
the terms of the contract, beoanse the goods 
bad been detained by ‘Forae Majeure,’ 

The defendant’s reply was that there was 
shipping available at Java provided the 
plaintiffs bad been willing to pay the higher 
rates demanded by the shippers and the 
defendants deolared that that they oould prove 
this by the evidence of certain persons 
resident in Java. They applied for a com- 
mission and eventually filed interrogatories. 
These, however, Kemp, A. J.C. .rejected for the 
reasons given in his order of 7th Jnly 1919. 
Against that order the defendants have filed 
Miscellaneous Appeal No. 35 of 1919. At the 
hearing, Mr. Elphinstone for the plaintiffs res¬ 
pondents raieed the preliminary objection 
that neither an appeal nor an application 
for revision lay against »he order of the 
learned Additional Judicial Commissioner. 

Mr. Rupchand has not pressed on the 
Court that an appeal lies and, as the 
present order is not a decree and is not 
one of the orders mentioned in section 104 of 
the Civil Procedure Code, we dismiss the 
appeal. The important question, however, 
is whether, as Mr Rupchand bad contended, 
an application for revision lies. Now, Mr. 
Kemp, A. J. O.’s order is admittedly an in¬ 
terlocutory order. The defendants, if the suit 
goes against them, can undoubtedly advance 
Mr. Kemp, A. J. C's., refusal to allow their 
interrogatories as a ground of appeal from 
the final decision of the lower Court. In these 
circumstance?, can they oome here in 
revision now ?. 

This question has been often agitated in 
the various Courts of India. We shall deal 
with the decisions Court by Court beginning 
with oar own. In the oase. of Mir 
Hatteinali Kbm ▼. Mir Abdul Buneitk 
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Khan (1) Pratt, J.C., observed: “A preliminary 
objeotion is taken that this applica¬ 
tion for revision is incompetent. This 
objection must prevail. The order of the 
lower Coart refusing to return the plaint 
was either an interlocutory order or a 
decision on an issue. In the former case, 
section 622 does not apply, Motilal v. Nana 

(2) ,” In SantdasVayaldas v. MangatramBhojraj 

(3) , the Judges did not go quite so far but the 
Court said, “ Even assuming that this ease 
is cue in whiob our powers under section 
622, Civil Procedure Code, might he properly 
exercised, we consider it undesirable to 
apply these speoial powers where relief oan 


party to a suit to get a deoision or order 
of a lower Court rectified by the High 
Court, when there would otherwise be no 
remedy. In the case of those interlocutory 
orders (suoh as the present one), against which 
no immediate appeal lies, a remedy iB still 
supplied by section 591, which provides that 
the order may be made ground of objection 
in the appeal against the final decree”. Tn . 
Damodar v. Rughunathi.7 ) Fulton, J, f expressed 
hira«elf in very similar terms: The order 

oomplainedof is ioterlooutory and, if erroneous, 
may form a ground of appeal against any 
decree that may be passed in the suit. We 
must, therefore, rejeot the application ” 


be obtained by the ordinary procedure.” In 
Mir Bastanalihhan v. Mir Abdul 
Bussein Khan (4), Pratt, J. C , re*affimed the 
principle laid down by him in Santdat 
Dayaldas v. Mangatram BhOjraj (3). His 
words were,— 4 The High Court refuses to 
interfere in revision with interlocutory orders 
because, under Civil Procedure Code, seotion 
591, they oan be made ground of objeotion in 
the appeal from the decree.” Lastly, Pratt,J.C., 
in SeumalNihalchand v. Pureomal{J>) l observed 
“As the applicant had another remedy of 
which be has not ohoeen to avail himself 
we will not interfere in revision.” We have 
thus three oases, all decided by a Judge of 
great eminence, in which this Court has 
nnambiguously affirmed the principle that 
where the applicant has another remedy, 
e.g. t as here, by final appeal, it will not enter- 
tain an application for revision. 

We next come to the Bombay oases. The 
first oase is that of Motilal v. Nana (2). It 
was the basis of Pratt, J. C’s. decisions and 
is as emphatic as any of his. Sargent, 0. J.’s 
words were,— 

“The expression ‘case’ in section 622 of 
the Code of Civil Procedure may be, as stated 
by the Court in Dhapiv. Ram Per shad (6), 
wide enough to include an * interlocutory 
order. But a word of such general import 
must be controlled by due regard to the 
purpose with which section 622 was framed. 
This, it oannot be doubted, was to enable a 

(1) 1 S. L. R. 120. 

(2) 18 B. 36; 9 Ind, Deo. (n. b.) 632. 

(3) 1 S. L. R. 226. 

(4; 2 S. L. R 22. 

(6) 19 Ind. Caa. 460; 0 6. L. R. 166. 

(6) 14 0. 768 at p. 780; 12 Ind. Jur.|97j T Ind. Deo. 
(N. a.) 609. 


The next case brought to our notioe was 
Mtya Mahomed Haji Jan Mahomed v, Zorabi 
(8). There the defendants sought to reverse 
on appeal an order directing the issue of a' 
commission for the examination of witnesses. 
Their Lordships held that this order was 
not a judgment within the meaning of clause 
15 of the Letters Patent and that no appeal 
lay against it. It is, thus, hardly pertinent 
but the learned Counsel who quoted it relied 
on this authority to contend that had a 
revision application laid against such an order, 
the defendants could have approached the 
High Court in revision. 

The fourth Bombay case is Bai Atrant v. 
Deepsing Baria (9). The fasts were that 
the Distriot Judge granted a temporary .in¬ 
junction restraining the defendant No. 1 from 
adopting a son pending the deoision of the suit. 
Against this injunction an application was 
made to the High Court in revision and 
the objeotion was taken that the Distriot 
Judge’s order was an interlocutory order and 
that no application under seotion 115 (old 
seotion 622) Civil Procedure Code lay Their 
Lordships overruled the objeotion. But their 
order, so far from being at variance with that 
of Sargent, 0. J., in Motilal v, Nana (2) 
was really consistent with it. Batchelor, J.» 
saidij—“That purpose (>.&., of the seotion), ha 
(Sargent, 0. J,) observes, was clearly to enable 
a party to obtain a rectification of a decision or 
order of a lawer Court by the High Court 
when there would otherwise be no remedy* 
In the faots then before the Court a 
remedy was supplied by seotion 591 of the Code 
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of 1S82 and on that ground it was deoided 
that the revisional jurisdiction of tbe Coarc 
aould not be successfully invoked. Mr, 
Rao contends that this deoision in MolilaVs 
Caw (2) is in favour of the present petitioner, 
inasmuch as in the oiroumstanoes of this 
application the applicant has no other remedy 
available to him, and may, if this petition is 
Bnmmarily dismissed, be exposed to injustice, 

otherwise incapable of remedy.we must, 

therefore, in accordance with theChief Justice’s 
ruling, enquire whether, in this particular 
case, a remedy againstlthe order of injunction 
was supplied to the present petitioner.” 

The learned Judge eventually oame to the 
conclusion that the petitioner had no remedy, 
‘it seems to me impossible to say that the 
injury caused by the order, if it is wrong, may 
not be irremediable; for the petitioner, or 
the boy chosen for adoption, may well die 
long before this litigation reaches its end. That 
being so, I think that, consistently with the 
ruling in Motilal v. Nana (2), we ought to 
hold that this application is competent under 
section 115.” 

Let ns next consider the Allahabad oases. 
The first is that of Rarsaran Singh v. Muham • 
mad Rata (iO); there a suitor bad present¬ 
ed an application for leave to sue as a pauper 
not personally but by his Pleader. He moved 
the High Court in revision but their Lord 
Bhips’ruling, pronounced by Straight, J., was 

as fellows:— 

“We are dearly of opinion that this ap¬ 
plication was inadmissible and cannot be 
entertained. Section 6*2 of the Civil Pro 
eednre Code does not, in our judgment, apply 
to a proceeding of so purely an interlocutory 
character as that mentioned in section out. 
The application is rejected with costs. 

In Ohaitar Singh v. Lekhraj Singh UU 
the lower Court had set aside an award, made 
on a reference to arbitration under Chapter 

XXXVII of the Code on tbe ground of the 
arbitrator’s misconduct. An application for 
revision was made to the High Court who 

passed tbe following order: 

"We are of opinion that we have no 
.power of revision under section 62 . 
. Th6 contention that the proceeding for 
arbitration is a decided case in which no 

• (10)4 A.91; A. W. N. (1881) 130; 2 Ind. Deo. 
( Vi> 5A.‘ 293; A, *r. N. (18SJ) 39; 3 Ind. Deo. 

(*, C.) 281 . 


appeal lies within the meaning of the 
section, and, therefore, open to revision under 
section 622, i’b not tenable. The proceeding 
is of an interlocutory character only, made 
in the course of a suit ; it is part of a case 
whioh is still undecided, and in which an 
appeal lies from the final decree. It was 
not the intention to allow revision of 
interlocutory proceedings, in the oourse of 
a suit, whioh do not determine it. The 
order, which is the subject of this applica¬ 
tion, will be open to revision by appeal from 
the final deoree in the suit, and, even if 
section 622 allowed of it, it would be highly 
inexpedient for ns to interfere at this 
stage of the case. We dismiss the appli¬ 
cation with costs,” 

In Farid Ahmed v. Dulari Bibi (12) the 
District Judge bad transferred a suit from 
the file of a subordinate Court to his own file 
on the plaintiff’s application. The defendants 
prayed tbe High Court to revi«e the order 
of transfer. The plaintiffs objected that it 
did not lie. Oldfield, J.’s judgment was as 
follows:— 

"We are of opinion that the plaintiff’s 
objection is valid that this is not an order 
whioh we can revise under section 622 of 
the Civil Procedure Code, as it is an order 
made in a suit, and there is an appeal in 
the case from the final deoree”. 

In the oase of Ohattarpal Singh v. Raja 
Ram (13) the lower Court rejected an ap* 
lioation tfor leave to sue as a pauper. The 
applicant aproaohed the High Court, but 
his application was rejected. The grounds, 
however, of tbe learned Judges were 
different. They held that it had not bsen 
shown that the Judge had exercised his 
judisdiction with "illegality or material 
irregularity.” This decision, therefore, is 
hardly pertinent to our enquiry. 

The last Allahabad case is thatof Muhammad 
Ayub v. Muhammad Mahmood (14). A Subordi¬ 
nate Judge had granted the plaintiff leave to 
ene as a pauper. Tbe defendant moved the High 
Court to revise the Sub-Judge’s order. In a 
short but very clear judgment Ohamier, J., 
observed: "Under tbe present Code of Civil 
Procedure it seems to be quite dear that the 

(12) 6 A. 233; A. W. N. (1884) 46; 3 Ind. Deo, 
(u. c.) 842. 

13) 7 A. 661; A. W. N. (1886) 160; 4 Ind. Deo. 

(w. s.) 864. 

(14) 0 Ind. Gas. 831; 32 A* 623; 7 A L, J. 741; 



724 INDIAN CASKS, ((9$) 

FIRM OF YD81FALLY ALIBHOY KARIMJI V. FIRM OF BAJI MAHOMED HJJI ABDULLAH. / 


ease’most have been decided before the High 
Court can interfere in revision. I am Dot 
prepared to subscribe to the view that do 
prooeediDg oan be a oase’ unless it terminates 
in a decree. Bnt, giving the word ‘case’ 
the widest meaning that was given 
to that word in section 622 of the Cede 
of 18*2, I am unable to held that 
the erder against whioh this applioation 
for revision is presented decided ary oaee\ 
It appears to me that there is a dear dis¬ 
tinction between the cate of an applioation 
for permission to sue or appeal in formi 
pauperis being dismissed or rejected, and the 
ease in whioh a similar applioation is allowed. 
In the former, it may be said that the 
•ase has beeD decided, while in the latter 
the order appears to be merely interloon* 
tory.” 

Let us now address ourselves to the 
decisions of the Madras High Court. In 
Nizam, of Hyderabad, In re (15) a Sub- 
Judge bad passed two interlocutory orders 
in one of wbiob he deolined to issue a 
commission tor the examination of oertain 
witnesses, in the other be ordered the 
production of oertain documents by the 
plaintiff. An application was made to the 
High Court to reviee both orders. In 
the oouree cf a judgment rejecting the ap- 
plication Muttusami Ajyer, J., remarked,— 

‘ No appeal is allowed by section 568 from 
either cf these orders whilst section 591 
presonbes the course to be followed in regard 
to defective interlooQtoiy ciders. 1 do not 
oonsider that eeotion 622 is applicable to 
them and it pre supposes a deoision or an 
order in the nature of a deoree and that no 
other remedy is provided for specially by the 
Code.” 

In the oa6e of Veerabadran Chetty v. 
Natara,a Desihar (16) the appellant had 
obtained a deoree against the bead of a 
Mutt and attached oertain gold and silver 
articles. 

The head of the Mutt died and his 
suoiessors contended in execution proceedings 
that the attaohed artiolea belonged to the 
Mutt and not the deoeased and, there¬ 
fore, could not be sold. The appellants 
applied for a summons on the head of the 
Mutt to appear as a witness, The 

(IB) 9 M. 256; 3 Ind Dec. (n s.) 676. 

(16) 28 M. 28; 14 M. L. J. 329. 


latter asked for a commission pleading that he 
knew dodo of the facts in the oaae and 
that the only wish of the appellants was 
to put pressure on him. The Sub Judge 
refused to issue a commission. The head of 
the Mutt applied in revision to the 
High Court and Boddam, J., reversing the 
Sub-Judge’s order granted a oommisBioD, 
The appellants went in appeal to a Divisional 
Benoh but they refused to set aside Boddam, 

J.’s order. Here, therefore, we have a case 
where the High Court of Madras revised 
an interlocutory order of a lower Court. s i 

Jn the case of Maruthamuthu Billaiv. Krishna • 
machariar (17) a lower Court refused, to 
issue a commission for the examination of 
witnesses, the High Court reversed the 
lower Court’s order. But their Lordships 
did this not under section 622, Oiv>l P*P“ 
cedure Code, but under olause 15 of the 
Letters Patent, This case, therefore, is no| 
pertinent to our enquiry. 

In the oa6e of Balamoney v. Ramatamt 
Chettiar (18) a Distriot Munsif refused to 
allow a plaintiff to inspect oertain documents 
produced in Court by the defendants-in a 
sealed cover. The plaintiff went to the High 
Court in revision. But their Lordships 
observed: “following the deoision in NisatQ 
of Hyderabad, In re (15) and if jtilal v. Nana 
(2) we must refuse to interfere in revision 
with the order of the Distriot Munsif.” 

In a later oasp, Scmasu'-daram Chettiar y, 
Manicha Vasa Ha Desika Qnona Sarnmanda 
Par.dira Sannidi (19) the want of jurisdiction 
in a High Court, however, under eeotion 
622 to revise an interlocutory order^ wap 
doubted. Their Lordships observed: It 

therefore, unnecessary to rely on section 62? 
of the Code cf Civil Procedure; but, after tbp 
careful argument wbiob we have listened 
to, we desire to say that, we are not to be 
understood as holding that seotion 622 wonlej 
Dot authorize us lo interfere as the order 
of the lower Court was an interlocutory 
one.” As a matter of fact, their Lord¬ 
ships interfered with the lower ^' oar1 '® 
order under seotioD 15 of the Charter Ac . 
The above passage, therefore, muBt be regarde 
merely as an obiter dictum. 

Only one PoDjab case has been brong . 
to our notice, namely, that of Louis Dreyjut 

- (17) 30 M. 143. r T to ^ 

(18) 30 M. 233; 2 M. L T. 98; 17 M L. J. 7*. 

(19) 31 M. 60, 3 M. h. T. 246. 4 J 
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and Oo.v. Khillu Ram (2J). The defendant?, it. 
appears, had tendered as evidence during 
the progress of a suit an award which, as 
they olaimed, operated as res judicata. The 
Sab Jadge overruled their plea and they 
applied to the High Court to revise his 
ruling. Shadi Lai, J., dismissed the applica¬ 
tion observing: 'Now it is beyond dispute 
that an appeal shall lie from the 6 nal deoree 
in the sait, and that the party aggrieved 
will then be entitled to impeach the deaision 
of the Court on the question of res ,udicata, as 
well as on other points decided against him. 
This Court has consistently held that it will 
not interfere with an interlocutory order 
made in a suit over which the Court has 
jurisdiotior, where an appeal is allowed from 
the final decree, or the applicant has another 
remedy open to him whereby he may obtain 

the relief sought by him.” 

There remain the decisions of the Calcutta 
High Court. The first case quoted to ns was 
that of A mir Hassan Khan v. Sheo Baksh Singh 
(21). This authority ie, however, hardly per- 
tinent. The Privy Council therein reversed the 
decision of tbe Judicial Commissioner of Oadh 
in that be had no jurisdiction to set aside, 
under seotioD 622, Civil Procedure Code, a 
decision of a District Court merely because 
it was erroneous, provided that the ,os ™ r 
Court had the necessary jurisdiction to deaide 


the n 7 i 

The second case, Dhapi v. R'™ Pershad vo). 

is more percent. The lower Court ordsrei 

tbe defendant to give inspeitnn of oartain 

dooamenta. The defendant moved the High 

Oonrt to revise the lower Coort e order. The 

High Court set it aside. In the ooorse of hia 

judgment, Norris, J , remarked, after refemng 
to some of the rnlinge already examined by 


n9 ’“Tbese eases no doubt deeide in so many 

words that se.tion 622 of the O.v.l ?«.«• 
dare Code does not apply to interlocutory 

orders where there ia an appeal from the 
Bnal deoree. I confess that, after a oarefel 
consideration of the judgments, I am unable 
to oononr in the interpretation placed on 
Beotian 622 of the Civil Pro.adare Code. I 
think that the word ease’ m «•“»»«« 
of the Civil Prooedure Code ,a wld ’ th *. t 
to in.lnde an int-rlo.ntory order, and that 

, (20)4«Ind. Oae. }89iltO P. VV.B,. r l9 p 8- 0 , 

( 21 ) 110 . 0:11 I- A. i*. 5 Ini. Dec. 

Eftfique -and Jaoluoa s r. .O- ° • 


tha words' record of any oase 1 include so 
much of the proceedings in any suit as 
relate to the interlocutory order. It ia 
ea <y to e nagine oases where irremedi¬ 
able injury may be doue to a party by an 
interlocutory order made without jurisdiction, 
and, unless the words of the section are 
clear beyond all doubt to tbe contrary, I 
cannot believe that the Legislature intended 
each injary to remain without a remedy.” 
Hera, again, we have a ruling that a High 
Court can interfere in an interlocutory order 
under section 62 i. 

In the third case, Gohinia Mohan Das v. 
Kunja Behary Das (22). A Sub-Judge, at the 
request of the plaintiff, ordered the defendants 
to produce a quantity of documents in 
Court. The defendants applied in revision 
to the High Court. Tneir Lordships 
granted the application, but under section 
15 of the Latters Patent. They refused to 
oonsider the question as to their powers under 
section 622, Civil Procedure Code Thu oase, 
therefor-*, cannot bo said to help U 3 . 

The fourth Calcutta case brought to our 
notice is that of Ammd Ali v. Ali Hutsain (23L 
The plaintiff had applied to the lower Court 
for inspection of tie disputel property. 
The Sub Judge had rejected his application 
and he moved the High Court to revise bis 
order. Their Lordehipe granted the applica¬ 
tion observing,— 

“As regards tha second point, namely, 
whether this Court ought to interfere with 
an interlocutory order raids by tbe original 
0 ourt ia the exercise of its discretion, it aaa. 
not be disputed that, if a proper oase is 
made oat for interference, this Court is aot 
po werleis. It ie sufficient to refer to the case 
of Gobinla iloban Dis v. Kun a Behary Das 
(i 2 ) where it wae pointed out that the test 
to be applied is, whether irreparable iajury 
would be caused to one of the litigants, if 
matters were not set right.” Their Lordships 
then went on to hold that grave oomplica- 
tions woull obviously follow if the iaspeition 
were not granted an 1 set aside the lower 
Court’s order. It mast be concede! that, 
at first eight, this oase seems ia favoar of 
Mr. Ripc'aand’s olieuta for, although their 
Lordships held that tbe teat was whether 

(21) 4 Ind. Oaa. 304; 14 0. W. N- 147; 10 0. L. J. 

(43) 0 lad. Oas. 574; 15 0. 7f. }J. 353; 12 0. I*. J. 
619. 
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irreparable injury would follow, they actually 
revised the order merely in view of “grave 
complication.” But in a later oase, Ohandi 
Boy v. Kir pal Boy f24), Carnduff, J., explained 
that he and Mookerji, J., had acted in exer¬ 
cise of the powers conferred by section 15 
of the Charter Act, Amjad Alt v. Alt Hussain 
(23), therefore, does not help our investiga¬ 
tion. On the other band in Ohandi Boy v. Kirpal 
Boy (24) one of the trying Judges let fall the 
obiter dictum “Speaking for myself, I 
should have thought that interlocutory 
orders did not come within the scope 
of this section.” (Section 115, Civil Procedure 
Code). 

The last Caloutta case is that of Kumar 
Ohandra Kishore Boy v. Basarat Ali Ohcwdhuty 
(25). The Munsif of the first Court 6et 
aside an auction-sale on various grounds. 
The auction-purchaser appealed to the 
Distriot Judge who allowed the appeal. A 
revision application made to the High Court 
was rejected on the ground that, even if the 
Distriot Judge had made an error, section 
115 did not oonfer on the High Court 
jurisdiction to revise his order. This case, 
therefore, is soarcely pertinent to our en¬ 
quiry. 

Leaving the decisions of the Indian High 
Court, Mr. Rupohand relied on the oase 
of Balakrtshna Udayar v. Vasudtva Aiyar (26) 
But that was not an appeal from an inter¬ 
locutory order and, therefore, is beside the 
point. 

It is clear, from the above examination 
of the authorities, that although Norris, J , of 
Caloutta and Boddam, J., of Madras held that 
the High Court oould revise an interlooutory 
order the great majority of the learned 
Judges took an opposite view. The Sind 
oases by which we are bound and the Bombay 
decisions to whioh this Court has always 
paid peculiar respect all support the 
objection of the learned Counsel for the 
respondent that where there is a remedy by 
way of final appeal no application for 
revision lies. Mr. Rupohand has argued 
that his client will suffer an irremediable 

(24) 10 Jnd. Cas. 30S; 16 C. W. N. 662. 

(26) 44 Ind. Cas. 763; 22 C. W. N. 627: 27 C. L. J. 
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(26) 40 Ind.Cas.6S0; 44 I. A. 261; 15 A. L. J. 645- 
2 P. L. V . 101; 33 M. L. .1. 69 ; 26 C. L. J. 14P- 19 
Bom. L. R. 716; (1917) M. \Y. N. 628; 40 M. 793; 6 
h, W. 601 j 22 Q, W, W. 50; 11 Bur. L. T. 48 (P, C.), 
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injury if his witnesses are not examined. 
But when his client appeals fro^i the final 
decision of the lower Court, if adverse to 
him, be can ask the Appellate Court to grant 
him a commission for the examination of 
his Java witnesses. The delay may involve 
him in temporary hardship and inoonverii- 
once but not ini irremediable injury. On 
the other hand, it is clear that if this Court 
were to arrogate to itself jurisdiction to 
revise interlocutory orders, there is no limit 
to the applications under section 115 whioh the 
ingenuity of a defendant or his Pleader could 
devise if he saw that a oase was going against 
him in the lower Court. Following, therefore, 
the decisions of this Court in Mir Huueinali 
Khan v. Mir Abdul Hussein Khan (1) and 
of the Bombay High Court in Moti Lai v. 
Nana (2) we allow the respondent’s objec¬ 
tions and, holding that we have no jurisdiction 
nnder section 115 to revise the order of 
Kemp, A. J. C„ we dismiss the application for 
revision with costa. 

Rayaiomd, A. J C.—A preliminary objec¬ 
tion has been raised that neither the appeal 
nor the application for revision are competent. 
There can be very little doubt, that no 
appeal lies against an order refusing the issue 
of a commission. Mr.Rupohand contended that, 
as the refusal to issue the commission was 
tantamount to shutting out the defence evi- 
denoe on an important matter in controversy 
in the suit the rights of the defendants in 
the snit bad been thereby determined and 
thna the order of the lower Court was a 
decree within the meaning of section 2, 
olanse 2, Civil Prooednre Code. I cannot 
oonoeive aoy justification for oonstining the 
definition of a deoree in the manner suggest¬ 
ed. The words “oonolueively determines” 
in the definition of a deoree mnst not be over¬ 
looked. The refusal to issne a commis¬ 
sion does not conclusively determine the 
rights of the parties with regard to aDy 
of the matters in controversy in the suit. 
The suit has not yet been beard, much less 
determined, and until judgment is given, it 
oannot be said that the rights of the 
parties have been conclusively determin¬ 
ed. According to Order XX, rule 6 a decree 
has to sepeoify the relief granted or other 
determiDanon of the enit. But in the pre¬ 
sent case it is obvious that no relief has 
been granted to the plaintiff nor has the 
suit been determined. As was said io 
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Vdharam y. Secretary of State (27), an inter¬ 
locutory decision on eaeh and every point in 
QontroverBy between the parties does not fall 
within the de6nition of a deoree within the 
meaning of seotion 2 clause 2, Civil Proaedare 
Oode. I am of opinion that the order of the 
lower Court refusing to issue the commission 
is purely an interlocutory order against which 
no appeal is provided for by the Code of Civil 
Procedure. In Tuljaram v. Alagappa (28) it 
was held that an order refusing to issue a 
oommission, however serious the results may 
be to a party, is purely an interlocutory order, 

I refer to the remarks at page 20 of this 
Volame*. I do not think it necessary to elaborate 

this point at any length, because it seems to 

me there is no scope of any difference of 
opinion on the point that no appeal lies. 

The substantial question in this oase 
which haB been strenuously argued by 
Counsel on either side, is, whether this Court 
should exercise its revieional jurisdiction 
under section 115 , Civil Procedure Code, 
and allow the applicant the remedy he 
seeks in respect of an interlocutory order 
passed against him by the lower Court. 

Much argument has been addressed to ns 
on the interpretation that should be placed 
on the word “case” as used in the section 
under consideration. It has been contended 
with some force that this word is not to be 
limited to proceedings that terminate m a 
decree but would and does comprise inter- 
looutory orders. In view of the point on 
whioh I propose to base my judgment, it is 
unnecessary to determine;wheth(er th ® w °^ 
“case” ie wide enough to include interlocutory 
orders. I have perused the various rulings 
that have been .ited to us, and beyond 
the deeision in Dhapi V .Bam P^/. a d 6 , 
there baa been no deBn.te and expimt 
prononneement on the qne.tion whether the 
word “ease” would eover interlocutory 
orders. Speaking for myself, I have ^ a?e 
doubts whether se.tion 115, Oml 
Oode, was intended to apply to mterlosutory 
orders Tbs words of the section are. The 
High Oort may sail for the re.ord of any 
wee whieh was de.ided by any Court 
subordinate to suoh High Court , and it 
seemf to me diffioult to say that an inter- 

: (27) 19 Ind. Cac. 922; 6 S. L. Main) 

• (28) 8 Ind. Cac. 840; 85 M. 1,& M. L. T. 453; (1910) 

M. W. N. 697; 21 M. L. J._k 

. •*. 86 M.— Sd. 


looutory order is equivalent to a case 
decided”. It is true that there is no de¬ 
finition of the word “oase” in the Code, 
but if the Legislature intended that it 
should include interlocutory orders, appro¬ 
priate language would have been used instead 
of words whioh convey a different meaning. 
However, for the purposes of the present ap¬ 
plication, I shall assume that the word case” 
is of wide and comprehensive import and does 
include interlocutory orders. The order com¬ 
plained of is the refusal by the lower Court 
to issue a commission for the examination 
of certain witnesses who, the defendants say* 
will prove an important point in controversy 
between the parties. Defendants complain 
that the order of the lower Court is illegal 
and will result in irreparable injury to 
them. Now, there is not the slightest doubt 
that, in the event of a decree being passed 
against them in the suit in which the inter¬ 
locutory order is made, they will have the 
right of appeal and equally, there is no doubt 
that when appealing against the final decree 
the defendant will be perfectly justified, in 
terms of section 105, Civil Procedure Code to 
set forth as a ground of^ objection in the 
memorandum of appeal “any error, defect 
or irregularity in any order affecting the 
decision of the oase.” 1 ndeed, Mr. Rupohand 
himself has not contested, as he could not 
well contest, that he would be debarred 
from challenging the legality of the order 
in question in any appeal that he may 
file against the deoree. His complaint may be 
summed up as follows:—"why not now remedy 
the injustice that has been caused to me 
and direct the lower Court to grant my 
application for the examination of my 
witnesses on commission and thereby enable 
me to have on the record all my evidence 
on an important point in issue in the suit.” 
The precise question, therefore, that arises 
io this case may be formulated as follows:— 
“Are the provisions of section 115, Civil 
Procedure Code, intended to apply to an 
interlocutory order passed in a suit, when 
the party aggrieved by the order can, 
under section 105, Civil Procedure Code, in 
his appeal against the deoree in the suit, 
complain of the error, defect or irre¬ 
gularity in any suoh order affecting the 
decision of the case? Though I do not 
pronounce any opinion whether the order 

of the lower Court ia sustainable or other* 
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wiee, there cannot be. a shadow of a doubt 
that i he refusal to issue a commission 
and thus shut out important evidence for the 
defer 00 must affect the decision of the case. 

1 shall at this stage refer to the case 
law on the point. The first decision whioh 
strongly appeals to me, though the judgment 
is very brief, is Motilal v. Nana (2). In this 
aase Sargent, 0. J., said that section 622 of 
the Code of lfc82 (whioh substantially cor¬ 
responds with section 115 of the Code of 
IS08) was framed to enable a party to a suit 
to get a decision or order of a lower Court 
rectified by the High Court when there 
would otherwise be no remedy. In the oase 
of those interlooutory orders (suoh as the 
present one) against whioh no appeal lies a 
remedy is still supplied by section 591 (section 
105 of the present Code,) whioh provides that 
the order may be made ground of objection in 
the appeal against the final decree. In 
our Court, this judgment wbr followed in 
Mir Husteinali Khan v. Mir Abdul Hussein 
Khan ( l) where, on a preliminary objection 
taken that an application for revision was 
incompetent, Pratt, J. C., in upholding the 
objection said: the order of the lower Court 
refusing to return the plaint was either an in- 
terlcoutory order or a decision on an issue. 
In the former case section 622 does not 
apply....In the latter case the proper remedy 
is by appeal from the final judgment and 
decree.” In Mir Hasanalikhan v. Mir Abdul 
Hutsein Khan (4) it was pointed out tba', 
The High Court refuses to interfere in 
revision with interlooutory orders, became 
under section 591, Civil Procedure Code, 
they oan be made ground of objection in 
the appeal from the decree. But in oases 
where the Court of Appeal could grant no 
relief for any damage that might be caused 
if snob an order is carried out the High 
Court will interfere in revision.” In the 
latter contingency the Court held that the 
order is not interlooutory but final. In* 
Nand Ram v. Bhopal Singh (29) it was held 
that an application under section li5, Civil 
Procedure Code, cannot be entertained in 
ease of those interlocutory orders against 
which though no immediate appeal lies, a 
remedy is supplied by section 165 whioh 
provides that they may be ground of objeo* 
tion in the appeal against the final decree. In 

(29) 16 Io4- Cas. Jj 34 A. 592, 10 A. L, J, 130 .. - ’ 


Nizam of Hyderabad , In re (15) it' was' bell 
that under seotion 622, Civil Procedure-Coder 
interlocutory orders passed under seotion 387 
refusing an application for the examination 
of witnesses on commission cannot be re¬ 
vised, as section 591 prescribes the course 
to be followed in regard to defective inter¬ 
locutory orders Muttasami Ayyar, J., said: 

I do not oonsider that section 622 is 
applicable to them and it pre-supposes a 
decision or an order in the nature of a 
decree and that no other remedy is pro¬ 
vided for specially by the Code.” 

In the oase reported as Louis Dreyfus and 
Co, v. Khillu Ram (20) deoided by the 
Punjab Chief Court it was held that tha 
Court will not interfere with an interlocutory 
order made in a suit over which the trial 
Court had jurisdiction when an appeal is 
allowed from the final decree or the applicant 
has another remedy open to him whereby' 
he may obtain the relief soaght by him. In 
Ohattar Stngh v. Lekhraj Singh> 11) Oldfield, J, ( 
used language whioh may aptly be applied' 
to the present case:—“The proceeding is of 
an interlocutory character only, made in tba 
course of a suit ; it is part of a oase whioh 
is still undecided, and in which an appeal lies 
from the final decree. It was not the inten¬ 
tion to allow of revision of interlocutory 1 
proceedings, in the course of a suit whioh 
do not determine it.” Farid Ahmed v. 
Duluti Btbi (12) is to the same effect. In 
Bai Atraniv. Deepsingh Baria (9) it was beld- 
tbat the application to the High Court 
was competent under section 115 against*, 
an order granting the temporary injunction 
as the order was a ‘'case decided in u>h*ek‘ 
no appeal lies within the meaning of the* 
seotion and. as Hayward, J , pointed out, it 
was not an order affecting the decision of 
the suit in which it was made and so could 
not be questioned on the final appeal from 
the decree under seotion 105. ' 

Mr. Ropohand has strongly relied on fcha> 
oase of Dhapi v. B m Pershad (6) deoided-.by a 
Division Bench in Calcutta. In this case Norris 
J., held that the word ‘ oase” is wide enough 
to ioolude an interlooutory order and that 
the words record of any oase” include so 
mooh of the proceedings in any suit SB 
relate to the iuterlooutoy order. He added: 

It is easy to imagine, cases where-irrem*' 
ediable injury may be. done to a party by 
an interlocutory order made without juricdic- 
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tioD| and unless the words of the seotion 
are elear beyond all doubt, to the oontray, 

I cannot believe that the Legislature 
intended suoh injury to remain without a 
remedy.” It must Dot be overlooked that in 
Dhapi v. R am Persha i (6) the order of the 
lower Court was made without jurisdiction 
and there is no express finding whether 
the order is or is not one that could b9 
objected to in the final appeal, and, further, 
the view of the applicability of section 624 
to interfere with interlocutory orders in the 
revisional jurisdiction of the High Court 
is that of one of the Judges alone in the 
Division Benoh. The ruling in Sivaprosad 
Bam v. Tricomdas (30) is hardly applicable 
to the present case. This case mainly pro¬ 
ceeded on the powers of the High Court to 
interfere with interlooutory orders when they 
might lead to failure of justioe or irreparable 
injury, under section 15 cf the Charter Act. 
It was not expressly decided that section 
115 empowered the High Court to revise 
interlooutory orders. There is no doubt that 
the High Courts have power to interfere, 
under section 15 of the Charter Act with 
interlooutory orders passed by subordinate 
Courts and the Privy Council has so held 
in a case reported as Nilmora Singh v Tara- 
naih (31) and similar rulings are to be found 
in Oobinda Mohan Vas v. Kunja Behay Pas 
(22) and Amjad Ali v. Ah Hussain (2d). 
But that Act is not applicable to this 
Court ard we are to be guided by the 
provisions of section 115, Civi r ° oe 
Code alone. The case reported as Bate- 
kriehna Vdayar v. \asudeva Aiyar <26) «an 
afford very little assistance to the a PP llfl ^ 
in this case. There it was held that the 
proceedings by petition to the Civil Co t 
which were adjudicated npon eons ituted a 
oase within the meaning of section llo, Civ 
Procedure Code, and consequently revision 

was permisible. 

■ In m y opinion, it is not the polisy of 
the law and oertainly it would not be ex- 
' pedient if parties aggrieved by inter ^“ a . t °^ 
orders in a ponding suit were tc, bs psrm.t ed 
to invoks ths revisional jnr.ed..t,on of the 
High Court to rectify every mja y. 

v (80) 27 Ind. Cas 917; 42 0. 926. ghome 

Pec. v » v -b.) • • 


imaginary, to their rights. Section 105. Civil 
Procedure Code, dearly provides the remedy 
where au erroneous order affeoting the deci¬ 
sion of the case is made by the lower 
Court daring the pendency of the suit. 
Without discusjing the merits of the present 
case, it appears to rae that the order of the 
lower Court refusing to issue a com mission 
for the examination of some defence witnesses 
may be attended with serious results to the de¬ 
fendant’s oase; but there is nothing tc prevent 
the defendant from questioning the legality of 
the order in the appeal against the final 
decree. It may be a hardship to the defendant 
that he should be compelled to go on appeal, 
but it is our business to administer the law 
as it stands. As I understand the law, 
section 115 is not intended to apply to 
an interlocutory ordar in a pending suit 
which, though erroneous, the Court has juris¬ 
diction to make, and the legality of which 
can be challenged in an appsal against the 
final decree. 

To interfere, in onr revisional jurisdiction 
with an order such as the one in the 
present oase, would be not only to render 
the provisions of seotion 105, Civil Procedure 
Code nugatory, but to subvert the purpose for 
which saotion 115 was framed. 

I am, therefore, of opinion that the 
application for revision is incompetent 
and I would dismiss it with costs on the 
applicant. 

Application dismissed , 
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attachment and sale and that it belonged to the 
plaintiff and not to the judgment-debtor in execution 
of the decree against whom the property was sold, 
t'uo plaintiff impleaded the holder of the decree, 
the judgment-debtor and the auction.purchaser as 
defendants. The auction-purchaser made an appli- 
cation to the Court to direct his co-defendant, the 
decree-holder, to dopesit in Court the amount 
realised by the auotion-sale, and an order was made 
accordingly. On revision: 

Held, 1 1 ) that tho order was not open to appeal 
but a revision was competent: 

(2) that tho order wa9 arbitrary and uncalled for 
and must bo set aside. 

Civil revision against the order of the 
Munsif, Cawnpore, dated the 24th November 
1919. 

Mr. Kailat Nath Katju, for the Appli- 
aant. 

Mr. Uma Shankar Bajpat for Mr. Vishnu 
Nath t for the Opposite Party. 

JUDGMENT.—The facts which have given 
rise to this revision are as follows:— 

One Bhadani exeoated a deed of mort¬ 
gage in respect of a house in favour of the 
applicant, Murtaza Khan. The latter sued 
for recovery of his money and obtained a 
preliminary decree on the 15th July 1918. 
Subsequently, a final decree was drawn up 
in favour of Murtaza Khan on the 5th of 
June 1919. In execution of that deoree 
the mortgaged property, that is, the house, 
was put up to sale on the 23rd of July 
1919 and was purchased by one Lalta 
Singh. The sale was confirmed on the 26th 
of August 1919. From the sale proceeds 
the deoree of Murtaza Khan was paid off 
on the 3Cth of August a 919 and the balance 
of the sale price was paid to the other 
creditors of Bhadani, the judgment debtor. 
Ram Prasad instituted a suit on the 31st of 
July 1919 for a declaration that the houee 
sold on the 23rd of July 1919 in exoution 
of the deoree of the 6th of May 1919 
was not liable to attachment and sale as 
it belonged to him and not to Bhadani. 
The olaim was brought against Lalta Singh 
the auofcion-purthaser, Bhadani, the judg- 
ment-debtor and Murtaza Khan, the decree- 
holder. On the 10th September 191 y Lalta 
Singh filed an application before the Munsif 
asking him to call upon Murtaza Khan to 
deposit the deoretal amount that he had 
realised through Court on the 30th of August 
1919 on the ground that in case the suit 
of Ram Prasad succeeded Lalta Singh, the 
emotion-purchaser, would stand to lose his 


Cisco 

money, as Murtaza Khan waa a poor man. 
The Munsif allowed the application on the 
24th November 1919 directing Murtaza 
Khan to deposit the money that had been 
paid to him on acoonnt of the decree by 
Conrt on the 30th of Angnst 1919. Two 
days after, that is, on the 26th November 
1919, at the instance of Lalta Singh, the 
Mnnsif issued a warrant of arrest against 
Murtaza Khan for the realisation of the 
money, Murtaza Khan has come up in 
revision to this Conrt. He challenges the 
order of the Mnnsif dated the 24th of 
November 1919 and contends that the order 
is not justified under tthe law or by any 
jnst or equitable consideration. He describes 
the order as arbitrary and without any 
justification. On behalf of Lalta Singh two 
objections are taken to the application. The 
first is a preliminary objection based on the 
case of Nand Bam v. Bhopal Singh (1) and 
is to the effect that no revision lies from an 
interlocutory order, tho order nnder revision 
being described as an interlocutory 
order. I do not think that the ob¬ 

jection on behalf of the opposite party 
has any force. In the oase of Nand Bam v. 
Bhopal Singh (l) it was laid down that no 
revision lay to this Court from an interlocu¬ 
tory order which order could be contested 
in appeal. In the present oase, if Ram 
Prasad suooeeds, Murtaz a Khan cannot go 
□p in appeal against Ram Prasad and 
object to the order of 24th November 
1919 in his grounds of appeal, because the 
order does not in any way affect the merits 
of the oase of Ram Prasad. The second 
objection on behalf of the opposite party 
is that Murtaza Khan is a man of straw 
and if he is not made to deposit the money 
that he realised from Court on account of 
his decree now, Lalta Singh, the auction- 
purchaser, in ease of the success of Ram 
Prasad will be unable to get back his 
money. This objection is really irrelevant. 
The fact that the decree-holder is a poor 
man, which faot by the way is not admitted, 
will not enable Lalta Singh to ask the Mun- 
eif to pass an order which is not warranted 
by law. The learned Vakil for Lalta 
Singh has been unable to show to me any 
(rovieion of the law under which an order of 
the kind that is noder discussion oan be 

(1) 16 Iud. Cas. lj 34 A. 592; 10 A. L. J, 130. 
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passed by a Coart of law. The order is 
an arbitrary one and quite uncalled for. I, 
therefore, accept the revision and set aside 
the order of the lower Court, dated the 24th of 
November 4919. The applicant will get costs 
of this application. 

Revision accepted. 


The plaintiffs alleged that in 1324 they 
were refused joint possession of the disputed 
land by the defendant Njs. 1 to 7, and so 
asked for a declaration of their one-fourth 
share in the lands and for joint possession, 
or, in the alternative, for partition. 

The defendants Nos. 1 to 7 contended that 
the properties were self acquired properties 
of their ancestors and that they had been in 
exclusive possession of them for more than 
12 years. 


PATNA HIGH COURT. 

Appeal prom Appellst* Decree No. 644 

op 1919. 

August 18, 1920. 

Present :-Mr. Justice Adami. 

PARMA PANDE and others— Appellants 

versus 

RAM SARUP PANDE and another- 
Pi.Tmih-s and SHEO SAGAR PANDE «ii> 

OTHER8— DEFENDANTS RESPONDENTS. 

Co.owners-Ouster-8ole possession and enjoyment 
of profits—Presumption. 

Sole possession nnd enjoyment of profits by one 
oo cZer continuously for a long penoaw.thou 

“ 2 = 3 “ = 

presumed, [p. 732, col. l.j 

Appeal from a deoi.inn of the Offio.atmg 
Subordinate Judge, Sbababad, dated the 28th 
April 1919. reversing that of the Muoe.f. 

Buxar dated the 31st August 1913. 

Mr. *Parmeshwar Dyal , for the Appellants. 
Mr N N. Sen, for the Respondents. 
JUDGMENT.— The plaintiffs sought for 
B declaration of their title to faunae share 

Pandey and Atma Ram Pandey. 

. Th6 b Pl . 8 Se a f r amn; and ^“defendants 
S^a^an.^^- 

-? 08 ' M ;I the Reoord of Rights the 

diepnted“Taud. were all entere^in tjm names 
Noa“l to d T we« also re.orded in the land- 

lord’s Sberieta, 
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The Munsif fonnd that there had been a 
partition more than 25 years ago and that the 
onus lay on the plaintiffs to show that the 
lands in suit remained joint after partition. 
He found the story of the defendants that 
the lands were self-acquired properties of 
tbeir ancestors was not proved, but that the 
leases and rent receipts stood in the names 
of the defendants’ ancestors, while the plaint¬ 
iffs were unable to produce any receipt 
showing joint possession later than the year 
1£93. He held that the plaintiffs had 
failed to establish joint possession at the 
time of, or before the survey, and had also 
failed to rebut the presumption raised by 
the survey entry and also the presumption 
of the property being the separate and exclu¬ 
sive property of the defendants after parti¬ 
tion. He dismissed the suit. 

The learned Subordinate Judge on appeal 
found that the partition took place more 
thaD 48 years ago and that the plaintiffs 
had shown by receipts that they held joint 
possession until lbOU F. S. and so they 
had the advantage of the presumption as to 
continuity of postession as oo owners ; and, 
exclusive possession however long continued 
by other oo-owmrs not being able to create 
aDy title in their favour as against the plaint¬ 
iffs, be found that the silent exclusive pos¬ 
session by the defendant Nos. 1 to 7 would 
not take away the title of the plaintiffs as the 
possession of the defendants would be con¬ 
strued as on behalf of their co-owners, the 
plaintiffs. He allowed the appeal. 

Before me it is contended that, though 
the principle of law propounded by the 
Subordinate Judge is correct, namely, that 
long and exclusive possession by a co-tenant 
cannot be held to be adverse to that of 
the other oo owners, still the oircumstanoes 
of this case show that the exclusive posses¬ 
sion of the defendants practically amounted 
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to an ouster. The learned Vakil relies on 
the oise of Gangndhar v. I'arashram BhaU 
cha>\dra (1) where ifc was held that sole 
possession by one tenant in common con¬ 
tinuously for a long period without aDy 
claim or demand by any person olaiming 
nnder the other tenant in-oommon is evidence 
from which an actual ouster of the other 
tenaut-in-oommon may be presumed. Lord 
Denman in Cullen v. Doe d. Taylerson (2) 
said: No doubt exclusive reoeipt of profits 
continuously for a long period may point 
to an ouster, but the Court must be satisfied 
that suoh taking of profits is an indication of 
a denial cf rights in other co-tenants to re* 
oeive them”. Similarly, in Ayennessa Bibi v. 
Shei'h Isuf (3) it was held that to establish 
adverse possession by one tenant in-oommon 
against his co-tenants there must bs an 
exclusion or an ouster and the possession 

subsequent to that exclusion or ouster must 

be for the statutory period. There it was 
mentioned that the circumstances that have 
to be taken into consideration are, amoDg 
others, the relationship of the parties, 
their position, the mode of life in the 
particular community to whioh the parties 
belong, the character of the property, and 
other oiroum6tarees of a similar character. 

It is urged by Mr. Parmeshwar Dayal 
for the appellants that in ihe present cate 
the parties belonged to the same village ard 
were all p.prieulturifctf; that it wa6 found 
that for 15 years, although the partition 
had been 50 years agr, the plaintiffs had 
not been in possession, and that in 1912 at 
the last survey and settleraemt operaiions 
after contest between the parties the defend¬ 
ants Nos 1 to 7 were alone recorded. It is 
true that where joint possession has been 
found it may be presumed to continue but 
the only evidence of joint possession is 
provided by a few reoeip's np to the year 
1893, and since then there is not the least 
sign that the plaintiffs bad any joint 
possession. The evidence, therefore, cf joint 
possession after the partition is very 
slender. On the other hand, considering that 
the defendants Noe. 1 to 7 alone are entered 
in the landlord’s Sherista and considering 

(I) -9 B 300; 7 Bom. L. R 262. f 
(2 0840) J1 A. & E. ICO ' at p. to»4 ; 3 P. & D. 5 SV. 
9L J.'N s)Q. B. 2ft-; 62 R. K. 6b6; 113 E. R. 697.’ 

* ifly 14 Ind-. Ca^. 722; 16 C. W. N, 849. 
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that they alone are recorded in the Record of 
Rights, while, as Mr. Parmeshwar Dayal*. 
points cat, that the parties all lived in> one 
village and were agriculturists, I think 
that it can be safely inferred and believed 
that all the oiroumstanoes of the ease point; 
to the faot that there was an exclusion of the 
plaintiffs by the defendants and an 0H9ter of 
the plaintiffs. The entry in the Record of 
Rights was not rebutted and I, therefore 
allow the appeal and setting aside the 
decree of the lower Appellate Court, restore 
that of the Mnnsif. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No, 150of 1919.,- 

May 25, 1920. 

Present :—Mr. Justioe Piggott and , 
Mr. Justice Kanhaiya Lai.. i 

BALlEO SINGH— Defendant—Appellant 

versus 

UDAL SINGH and others —Defendants 

—Plainti pfs—Res r ondents. 

Registration Act (XVI of 190 V, «. 17— Compromise, 
petition of, tiled in mutation proceedings — Registration, 
whether necessary—Family settlement, nature of— Party, 
whether can resile from settlement — Consideration, 

In a mutation proceeding a petition of compromise 
was filed reoitiDg that the parties had effected a. 
mutual settlement fixing the shares which each was 
to get in the property, and asking that the mutation 
of names might be effected in accordanoe there¬ 
with. In a suit by one of the parties to the settle¬ 
ment for a larger share in the property than he got 
under the settlement, the question was whether the 
petition of compromise, being unregistered, waft 
admissible in evidence: 

Held, per Kanhaiya Lai, J. t that as the object 
of the petition was directly to obtain mutation in a 
particular manner and not to declare any rights, it 
was admissible in evidence for determining whether 
such a settlement as was set out therein had taken 
place, and that, even if registration was neoessaiy, 
the petition would, nevertheless, be admissible in 
evidence as collateral evidence of the agreement, 
though it might not operate to effeotaate a valid 
transfer of rights, [p 73*, col. 2; p. 738, col. 1.] 

Per Piggott, J .—As the petition of compiomise 
contained an authoritative admission by eaoh party 1 
as against the other of the title of the other party, 
to whatever share had been agreed upon amongst 
them, the petition was a document purporting t<f 
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declare tie rights of tho parties concerned in 
immoveable property, and as that property was 
worth iriore than Bs. 100 it was inadmissible in 
.evidenoe, and was of no effect as a document of 
title, [p. 789, cols. 1 & 2.] 

A family settlement of disputed claims does not 
neoessarily involve the transfer of a right from one 
person to another, consequently, such a settlement 
is unaffeoted by any of the provisions of the Trans- 
ferof Property Act, and as the consideration for 
suoh a settlement is the mutual promise made, or 
forbearance shown by one party to the other, it is 
not open to either party thereto, in the absence of 
fraud or undue influence, to resile fiom it after¬ 
wards. [p. 734, col. 2; p. 735, col. 2.] . 

Appeal from the order of the Distriot 
Judge, Moradabad, dated the 11th Septem¬ 
ber 1919. 

Messrr, if. L. Agarwala and B. E. 0 Conor, 
for the Appellant. 

The Hon’ble Dr. Te) Bahadur Sapru and 
Dr. S. N. Sen , for the Respondents. 

JUDGMENT. 

Kahhaita LaL, J — 1 The dispute in this 
appeal relates to oertain property which 
belonged to Narpat Singh, who died childless 
in April 1912. He had six nephews alive at 
the time of his death. Oat of them three, 
namely, Raghubar Singb, Tara Singh, and 
Rewat Singh, were the sons of his brother, 
Ganpat Singb; one, Baldeo Singh was the 
son of his brother, Dalip Singb; and the 
remaining two, Gajram Singh and Genda 
Singb, were the sons of his brother, Roshan 
Singh. Ganpat Singh, Dalip Singh an 
Roshan Singh had died in the lifetime of 
Narpat Singh and had been l.ving separately 
from him ; so were their sons. On the death 
of Narpat Siogh an application for mutation 
of names was presented by Raghubar Sing , 
Tora Singh and Gajram Singh on behalf of 
themselves and their minor brothers Rewat 
Singh and Genda Singh, for the entry of 
the names of all the nephews in respect of 
the estate left by the deceased in equal 
shares. An objection wa- filed by Baldeo 
Singh, claiming a half share in the said pro¬ 
perty on the ground that Ganpat Singh had 
been adoptsd in another family aud that, 
according to the custom prevailing in the 
tribe to which the parties belonged, the 
nephews of a deceased co-eharer were entitled 
to inherit his property per rttrpes. A settle- 
mept was eventually arrived at whereby a 
one third share waB allotted to the 80 ° 8 of 
Ganpat Singb, now represented by the pla.nt- 
,a one third share to Baldeo Singb, and 

gone- third ebare to the eons of Roshan 


Singh. In pursuanoe thereof, an application 
was filed in the mutation proceeding on the 
7th of August 1912 stating that the parties 
had arrived at a settlement amongst them- 
aelves fixing the shares which each was to 
get in the properly of the deceased, and 
asking that the mutation of names might 
be effected in accordance therewith. The 
petition contained a detail of the landed pro* 
perty left by Narpat Singb, with a sepoifica- 
tion of the share whioh each party was to 
hold. Subsequently, they divided the house 
property also and undertook to pay the debts 
due by Narpat Singh in the same proportion. 
Certain agreements were executed aod 
registered by the parties to evidenoe the 
latter transactions 

The allegation of the plaintiffs, who are 
the descendants of Ganpat Singh, is that the 
oonsent of the so as of Ganpat Singh bad been 
obtained at the time of the eettlement by 
fraud, that one of the sons was a minor at the 
time, and that the other sons were of imma¬ 
ture understanding. They olaimed that they 
•were entitled to a half share in the property 
left by Narpat Singh and sued for the re* 
oovery of suoh portion a9 the defendants held 
in exoess of their half share with mesne pro- 
fiis The trial Court found against them and 
dismissed their olaim. The lo*er Appellate 
Court allowed their appeal and remanded the 
suit to that Court for a deoision on the 

^The trial Court found that no deception had 
been practised by the defendants and that 
the settlement mado was binding on the 
parties. The lower Appellate Court did not 
determine whether any fraud or deception 
had been practised. It treated the petition 
of compromise, filed in the mutation proceed- 
{ as .^admissible for want of registration 

j f r om the observation made by it that the 
parties had apparently aaquiesoed in the 
arrangement for some years and that the 
representatives o£ eaoh of the brothers of 
Narnat Singh bad discharged one third of his 
debts it might be inferred that it was 
ir dined to hold that seme suoh arrangement 
had taken plaoe but no explicit finding waa 

recorded by it. . ,. 

The first question for consideration in this 
appeal is, whether the petition of oompro- 
mi^e filed in the mutation proceeding pur¬ 
ported or operated to create, extinguish or 
declare any eights in immoveable property 
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of the value of over rupees one hundred, and 
required registration. The petition does not 
by itself purport to oreate or extinguish any 
right to or interest in immoveable property. 
It does not even purport to deolare any auoh 
interest. It begins by reoiting that a mutual 
settlement had taken plaoe whereby the 
shares of eaoh of the oontending parties had 
been fixed in a particular manner and then 
goes on to ask that the mutation of names may 
be effected in accordance with the shares 
specified in the application. The recital in 
question was intended to serve merely 
as a prelude to the operative part of the 
petition and cannot independently of the 
operative part serve as a valid test 
for determining whether the petition in 
question required registration. As pointed 
out in Sakharam Krishna ji y. Madan 
Krishnaji (1) and in Satrohan Lai v. Na- 
geshar Prasad (2), the expressions "create” 
“assign” "limit” or “extinguish” imply a 
definite ohange of legel relation to property 
by an expression of will embodied in the 
document referred to, and the expression 
declare” must import a similar meaning. 
An acknowledgment might serve as evidenoe 
of the right acknowledged but it might not 
have been made with an intent to "deolare” 
that right. A letter containing an admission) 
direct or inferential, or a reoital that a parti¬ 
tion has taken plaoe or a settlement has been 
arrived at in a particular manner, does not 
declare” a right. That term implies a 
declaration of will made in writing to serve 
as evidence thereof and not a mere statement 
of fact. Unless such a distinction is accepted, 
all correspondence and petitions would have 
to be excluded, from which any admission or 
acknowledgment might be gathered of a 
right or interest, the instrument of which, 
if there was one, would need to be regis¬ 
tered. 

The object of filing a petition of compro¬ 
mise in a mutation proceeding is to intimate 
to the Court in which that proceeding 
is pending tLat the matters in contention 
between the parties have been settled out of 
Court and do not any longer require deter¬ 
mination, and that the mutation of names 
may be effected in accordance with that 
settlement. Indirectly, the petition reoiting 

(1) 6 B. 282 at p. 236; 3 lad. Deo. (n. a.) 164. 

( 2 ) 36 Ind. Cm. 770, 19 O. 0. 76, 3 Q. L. J. 339. 
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the settlement might serve in a future pro¬ 
ceeding as evidenoe of the terms of the 
settlement, but its object is directly to obtain 
mutation in a particular manner and not to 
deolare any rights. 

The petition in the present case asked that 
the mutation of names should be effected in 
accordance with the settlement arrived at 
after stating what the nature of that settle¬ 
ment was. It was, to use the language of 
their Lordships of the Privy Oounoil in 
Pranal Anni v. Lahshmi Anni (3), a mere step 
of judioial procedure and did not require 
registration. A mutation proceeding is a 
proceeding in which evidenoe can be taken 
and the rights of parties determined in a 
summary manner unless adjusted out of 
Court, and, as their Lordships of the Privy 
Council observed in Bindesri Naik v. Qanga 
Saran Sahu (4), the provisions of section 17 
of the Registration Act do not apply to 
proper judioial proceedings, whether con¬ 
sisting of pleadings filed by the parties or of 
orders made by the Court. As the petition 
contained nothing more than a reoital of the 
oral settlement effected out of Court it should 
not have been excluded by the lower Appel¬ 
late Court from consideration in determin¬ 
ing whether such a settlement had taken 
plaoe. 

The next question is, whether such a settle¬ 
ment could have been effeoted out of Court 
so as to affect immoveable property of the 
value of Rs, 100 and upwards otherwise 
than by a registered instrument. Section 
9 of the Transfer of Property Act 
(IV of 1882) says that a transfer of property 
may be made without writing in every case 
in which a writing is not expressly required 
by law. A family settlement of disputed 
claims does not necessarily involve the 
transfer of a right from one person to 
another. In Stapilton v. StapiUon (5) it was 
held that "an agreement entered into upon 
a supposition of a right, or of a doubtful 
right though it afterwards comes out that 
the right was on the other side, shall be 
binding, and the right shall not prevail 
against the agreement of the parties, for 

(3) 22 M. 608 at p. 614; 1 Bom. L. R. 894; 8 0. 

W. N. 486; 26 I. A. 101, 9 M. L. J. 147; 7 Sar. P. 0; 
J. 616; 8 Ind. Deo. (n. b.) 363 (P. 0.). • ' 

(4) 20 A. 171 at p. 1 80; 2 0. W. N. 129; 261. A. % 
7 Sar. P. 0. J.273; 9Ind. Deo. vN. a.) 471 (P. 0.). 

(6) (1739) 1 Wh. & T. It. 0. (7th Ed.) 223; 1 Atk. 
2; 26 E. &. 1. 
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tbe right most always be on odo side or the 
other; and, therefore, the compromise of a 
doubtful right would be a sufficient founda¬ 
tion of an agreement”. Commenting on that 
decision, the Editors of the Leading Oases 
in Equity say:— From the case of Stapillon 
V. Stapilton (5) the ourrent of authorities 
has been uniform, and wherever doubts 
and disputes have arisen with regard to 
the rights of different members of the same 
family and fair compromises have been 
entered into to preserve the harmony and 
affeotion or to save the honour of the family, 
those arrangements have been sustained 
by this Court, albeit, perhaps, resting upon 
grounds which would not have been con- 
sidered satisfactory, if the transaction had 
osourred between mere strangers, and a 
family arrangement may also be implied, 
without any express written contract, from 
a long oourse of dealing between the parties, 
{Ibid, page 254). 

In Gordon v. Gordon (6) Lord Eldon ob¬ 
served: “Where family agreements have been 
fairly entered into, without concealment or 
imposition upon either side, with no sup¬ 
pression of what is true, or suggestion of 
what is false, then, although the parties 
may have greatly misunderstood their situa¬ 
tion and mistaken their rights, a Court of 
Equity will not disturb the quiet, which is 
the ooEBcqnenoe of that agreement 

In a settlement of a doabtful right truth 
may be on either side but the essential 
effeot of the settlement is that further 
trouble or investigation is put an end to 
and a settlement is concluded to restore 
harmony. Snob a settlement does not neces¬ 
sarily imply a transfer of property or rights 

by one party to another. It proceeds, in 
the language of their Lordships of the Pnvy 
Council in Rani Meu>a Kunu>ar v. Ram Hula* 
Kunwar (7), on the assumption * hat 
was an antecedent title of some in 

the parties and the agreement ftakD0 ^ 1 ®3* 
and defines what that title is. In > Khunni 
Lai v. Qobind Krithna Naratn (8), their 
Lordehips of the Privy Council, referring 

(6) (1821) 36 E. R. 910 at p. 917, 3 Swans. 400i 19 
^ 7,1 LA. 167 at p. 166, 13 B. L. R. 312, 3 Sar. 

P '( 0 8) J io 8 Ind. Gas. 477, 33 A, 366 at p. 367, 15 0 W. 

N. 646 (P. 0.), 8 A. L. J. 652,] 13 Bom - JJ^/Toii, 
C, L. J. 576, 10 M.L.T. 26; 21 M. h. J. 646, (191 ) 

l Hi W. N. 432, 881. A. 87. 


to a compromise entered into between certain 
members of a family by which they had 
settled their disputes aod divided the family 
property, quoted with approval oertain ob¬ 
servations in Lalla Oudh Beharee Loll v. Ranee 
Mewa Koonwer (9) wherein the learned Judges 
had said: ’ The true character of the transao¬ 
tion appears to us to have been a settle¬ 
ment between the several members of the 
family of their disputes, each one relin¬ 
quishing all claim in respect of all 
property in dispute other than that falling 
to his share, and recognising the right of 
the others, as they had previously asserted 
it to the portion allotted to them respective¬ 
ly. It was in this light, rather than as 
conferring a new dietinot title on each 
other, that tbe parties themselves seem to 
have regarded the arrangement, and we 
think that it is the duty of the Courts to 
uphold and give full effeot to suoh an arrange¬ 
ment”. 

If a family settlement does not involve 
the transfer of any rights in immoveable 
property from one party to another and 
merely defines or acknowledges the antece¬ 
dent rights of contending members of the 
family whioh were till then involved in 
doubt and uncertainty or settles disputes 
relating thereto, such a settlement does 
not fall within the purview of any of the 
provisions of tbe Transfer of Property Act 
(IV of 1862) and need not be reduced 
to writing. The consideration for suoh a 
settlement is the mutual promise made or 
forbearance shown by one party to tbe other 
and it is not open to either party to such a 
settlement to resile from it afterwards. 
The position of the parties is necessarily 
altered by such a compromise so that if the 
question is afterwards opened up they oannot 
always be replaced as they were before the 
compromise. Any one of them may be in a 
less favourable position for renewing hia 
litigation, he may have to undertake an 
additional trouble and expense in again 
getting up his oase and he may no longer 
be able to produoe the evidenoe whioh 
would have proved it originally. It is thus 
a detriment to the party consenting 
to a compromise, arising from a necessary 
alteration in his position whioh prevents 
tbe other party from going behind it and 


(9) 3 Agra H. 0. R. 82 at p, 84. 
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no Court of Equity would permit a settlement 
into whioh the parties have entered with 
open eyes to be re opened with impunity. 
The defendant Baldeo Singh was denying 
the right of the eons of Ganpat Singh to 
succeed to the property of Narpat Singh 
on the ground that Ganpat Singh had been 
adopted in another family. If his objtc ion 
had been tried and found to have been 
valid the plaintiffs would not have been 
entitled to any share. He was also setting 
up a oustom by virtue of whioh according to 
his ocntention the nephews were entitled to 
inherit per stirpes It is nnneoessary to 
enquire whether his pleas were well founded 
or not. If he ohose to surrender his objec¬ 
tions and to reduce his claim from a half 
to one-third in consideration of the son3 of 
Ganpat Singh and Rosban Singh consenting 
to allow him that share as if the inheritance 
had devolved per stirpes, it would be inequit¬ 
able to permit the plaintiffs or the descend¬ 
ants of Roshan Singh now to go behind 
that settlement and to re-open matters whioh 
the nbjeot of that settlement was to set at rest 
onoe and for ever. 

The settlement here made was evidently 
not confined to the landed property left by 
Narpat SiDgb, for, soon after, the parties 
had succeeded in getting the mutatioD of 
names effected in accordance with that 
settlement, they proceeded to divide the 
house property and to apportion the 
liability for the payment of the debts due 
by JNaipat Singh in a similar proportion. 
They have been in possession in accordance 
with that settlement since and have paid 
the debts due by Narpat Singh as if the 
plaintiffs and defendant No. I and the other 
defendants bad been entitled to a one- 
third share eaoh in the property of the de 
ceased. 

In Kanhai Lai v. Brij Lai (10) where upon 
the death of a person governed by the 
Mitakshara Law his nephew and some other 
members of the family disputed the right 
of his widow to succeed to his property 
and a compromise was entered into by 
whioh the property was immediately divided 
and the right of the nephew to saooeed as 

(10) 47 I ml. Cas. 207; 45 I. A. 118; 22 C. W. N. 
014; 8 L. W. 212; 24 M. L. T. 236; 36 M. L. J. 459; 16 
A. L. J. 825; (1918) M. W. N. 709; 28 0. L. J. 394; 6 
P. h. W. 294; 40 A. 487; 20 Bom. L. R. 1018 (P. C.). 


the adopted son of another deceased unde 
wan recognised, it was held by their Lord- 
ships of the Privy Council in a suit brought 
after the death of the widow of the original 
holder by the nephew aforesaid and his 
brother, olaiming the eotire property as 
reversioners, that be was stopped by reason 
of his having entered into the agreement of 
compromise and obtained benefit thereunder 
from claiming as a reversioner. 

In Hardei v. Bhngwan 8ingh (11) 
where a widow had divided .certain 
property in her lifetime between her 
daughters and daughter's sons in absolute 
right, surrendering her own interest therein, 
and a sale was subsequently made by one o£ 
her daughters in respect of the property 
whioh had been allotted to her share, the 
validity of which wa9 challenged by another 
daughter after the death of the widow, their 
Lordships similarly held that the arrange? 
ment so made was binding on the 
daughters after the death of the widow. 
They referred to the evidence showing that 
the said arrangement had beeD acted on 
in the lifetime of the widow and observed:— 
“The trne inference appears to their 
Lordships to be that, at a time when Pato 
(the widow) was olaiming to be absolutely 
entitled to the property in her possession, 
and when her rights and those of her 
daughters were in donbt, the members of the 
family agreed and arranged among them¬ 
selves that the whole property should he at 
onoe divided among the daughters and theijr 
sons then living, the mother surrendering 
her claims and each daughter accepting the 
property allotted to her in severalty in lieu 
of the undivided share in the whole estate 
whioh would have devolved upon , her 
on her mother’s death and abandoning 
her right of survivorship on the death qf 
either of her sisters. Whether this 
arrangement is bindig on the grandson* 
oannot be determined in this suit, and on 
that qaestion their Lordships express np 
opinion. IJat the plaintiff, at all even's, is 
bound by her own agreement; and in vie’f 
of this fact, and of the favour shown by 
the Conrts to family arrangements and'the 
long period of time whioh has elapsed 
since the arrangement was made, she opnno4 
now be allowed to repudiate the agreement 

(11) 50 Iud. Cas. 812; 24 0. W. N. 105 <P. 0.). ' [ 
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and to impeach a sale which was made 
tipon the faith of it.” 

The learned Counsel for the plaintiffs- 
respondents relies on certain decisions of 
this Court in Bharosav. Sikhdar (12 ),Bhagican 
Sahai y. Rarchain (13) and Rustam Ali 
Khan v. Oaura (14.). But, an point¬ 
ed out by Cbatnier, J., in the first of 
the oases above referred to (at page 1030),* 
it is unsafe to assume io the oase of every 
compromise that a party bad some en 
teoedent title to the property allotted to 
him. Some compromises, as he said, certainly 
rest on no such assumption and it often 
happens that property is oonveyed by one 
party to another in consideration of the 
abandonment of a claim by the other. In 
the second case above referred to the 
petition of compromise filed in the Revenue 
Court dealt with matters beyond the 
scope of the enquiry pending before the 
Revenue Court, one of which afterwards 
beoame the subject of contention in the Civil 
Court, and it was distinctly reoongnised 
that, though the petition of compromise 
which was tendered in evidence as a title- 
deed was not admissible in evidence to prove 
that a transfer of ownership was effected, 
undoubtedly it could, along with the order 
passed thereon, be admitted in evidence and 
must be taken into account, for what it 
might be worth, in deciding the issues raised 
in the civil suit. In the last case men¬ 
tioned above there was evidently no com 
pleted settlement of the dispute, for the 
petition of compromise was repudiated, 
after it was filed, by one of the P ftrtie ® 
thereto and mutation of names was effeoted 
in his favour regardless of its terms. 

A reference has also been made to the 
decisions in Kashi Kunbi v. Sumer Kunbi 
(15) and Jagrani v. Bisheshar Dube lloj. 
In the former oaee a compromise was 
filed in a eivil suit, embodying provision 
as to the right of pre emption, which was not 
embodied in the decree, and it was held 
by tbia Court that the petition of com 
promise, so far as it purported to confer 
a right of pre emption outside the scope 
Of the euit, could not affect immoveable 

(18) 27 Inch Cas. 97$ 12 A. L. J. 998. 

D Ind Caa. 843$ 33 A. 476; 8 A. L. J. 309. 

i lnd. Caa 10* 33 A. 7^1 8 A. L. J. 918. 

Ind Caa. 234, 32 A- 2 6, 7 A L. J- 

J 5 Ind. Caa 701$ 14 A. L. J. 
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property, a right to which could be create® 
only by a registered instrument. In th 0 
latter oase, the daughter of the last mal 0 
owner was induced to withdraw her claim 
to mutatioD of names in her favour in con¬ 
sideration of certain bondp, which the brother 
of the last male owner had agreed to execute 
in her favour, but whioh she never re¬ 
ceived, and the consideration of the com¬ 
promise was found to be inadequate. There 
wan no proof of any valid family arrange¬ 
ment independently of the petition of 
compromise which it was held was ineffective 
to operate as a relinquishment by the 
daughter of her right to the property in 
question because the compromise evidencing 
the relinquishment was not registered. 

It is noticeable, however, that none of the 
learned Judges who decided that oase was in 
favour of excluding the petition of com¬ 
promise from evidenoe altogether. Richards, 
C. J., said that it could be admitted in 
evidenoe provided it was otherwise relevant 
to the case. 

In holding that the petition required regi«- 
tration be was evidently influenced by the con¬ 
sideration that the mutation proceedings were 
not judicial proceedings, in whioh a decree 
could possibly be passed whioh would have 
the effeot of transferring the interest of 
any of the contending claimants; but, as 
pointed out by their Lordships of the 
Privy Council in Sadi'c Husain Khan y, 
Ha shim Ali Khan (>7), even unoontested 
mutation proceedings are proceedings Of 
a quasi Judicial ooaraoter, and contested 
mutation proceedings are much more s<J. 
The rights oreated by the orders passed 
in such proceedings cannot be displaced 
except by a civil suit or appeal. Tudball, 
J., said that the petition of compromise 
did not purport to be a deed of relin¬ 
quishment aDd did not, therefore, require 
registration, and he added that, where 
a family settlement bona fide and 
free of fraud had been made and acted 
upon by all .be par.ie., even though a 
full and proper document was not duly ex¬ 
ecuted and registered, the Conrts oonld not 


o« Tn( * Oft- 104; 19 0. 0. 192 at p. 208$ 81 
7 ) J iSh 14 A.l!j. 1248: IS Bom. L. E. 1037, 
k* m w ao- ' 19161 2 M. W. N. 677i 21 M. L. 1. 
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refuse fo go behind it. Rafigne, J., said 
that, if the ormprcroiVe 61ed before a Re¬ 
venue Court was merely an intimation of 
the fact of a compromise already made, and 
nothing more, then the question of the 
admissibility of the document was irrelevant. 
These eases do not, therefore, help the 
plaintiffs. 

The oironmstanoes attending the Sling 
of the petition of oompromise, read with 
the orders passed thereon and the subsequent 
•ondaot of the parties in dividing the hoose 
property and apportioning their liability 
for the payment of the debts doe by 
Narpat Singh in the proportion in which 
the landed property was divided and ooup 
led with the subsequent enjoyment of 
the said properties by each of them and 
the payment of the debts due by Narpat 
Singh in aooordanoe with that settlement, 
lead irresistibly to the oonolusion that 
an oral settlement had been made at or 
about tbe time when the disputes connected 
with the mutation prooeedings arose, and 
that, in pursoance of that settlement, a 
petition of oompromise was filed in tbe 
mutation prooeeding and the division of 
the house properly and the apportionment 
of the debts were afterwards effeoted. 

I may add that, even if the petition of 
oompromise required registration, it would 
still be Admissible in evidence as oolla- 
teral evidence of the agreement which tbe 
plaintiffs seek to impeaob, though it might 
not operate to effectuate a valid transfer 
of rights, and, inasmuoh as it has been 
aoted upon and the parties have enjoyed 
benefits thereunder irrespeotive of what 
might have been or might not have been 
tbeir respective rights in the property 
from whioh they received those benefits, 
neither party can be allowed to resile from 
the arrangement then made. 

In Mdhomed Musa v. Aghors Kumar Qan - 
guli (18), their Lordships of' the Privy 
Oounoil pointed out that, even though the com¬ 
promise and the decree taken together were 
considered to be defective or inohoate as ele¬ 
ments making up a final and validly oon- 
olnded agreement for the extinction of 
the equity of redemption, the actings and 


(18) 28 Ind. Cae. 930; 42 0.801; 17 Bom L R 
420; 21 0. L. J. 231; 2S M. h. J. 549; 1ft C. Yf. n. 250- 
13. A* L J. 229; 17 ;M. L. T. 143; 2 L, W. 253* (]9'51 
*T. W. N. 02J; 421. A. 1 (P. 0.). - • ■ ' " 
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the oonduot of the parties founded upon 
the performance or part performaude 
of such an , agreement were auffiii- 
ent to cure all defects; for equity will 
support a transaction olothed imperfectly 
in those legal forms to whioh finality attaohes 
after the bargain has been acted upon. * 
The appeal is, therefore, allowed and 
case sent back to the lower Appellate Opart 
with a direction to reinstate the appeal 
under its original number and to dispose 
of it after the determination of the other 
points involved therein, in the manner 
required by law. The costs here and hitherto 


will abide the result. 

PiGGOTT, J.— I agree that in this case the 
order of remand oannot be supported on thp 
grounds on whioh it proceeds, aud that the 
appeal ought to be further heard by the 
lower Appellate Court in order to determine 
the points raised in the memorandum C|f 
appeal to that Court but nob decided. The 
question of tbe use, as documents of title, of 
petitions presented to Courts of Revenue, op 
of the criers of the said Courts oh such 
petitions, has been felt in this Court fo 
be a difficult one and I am not prepared to 
say that all the reported decisions of learnajl 
Judges of this Court on the point are to he 
easily reconcilable. The present in some 
ways is a typical case, though it is did* 
tinguished by one or two features whioli 
make the case for the defendant-appellant in 
this Court much stronger than it would, in 
my opinion, otherwise have been. When a 
proprietor of revenue paying property died, 
it becomes the duty of the Revenue Court f^o 
ascertain on whom that property has devolv¬ 
ed and to oause proper entries to be made m 
the various records of proprietary righ'fs 
maintained under tbe provisions of the Land 
Revenue Act. When there is a dispute 
amongst parties, olaiming one another the 
right of succession to the whole or to any 
part of the property, the proceedings in the 
Revenue Court usually begin, as they did in 
this aaae, with an exact ascertainment of the 
nature of the dispute and the conflicting elafmfl 
of the various parties to it. . 

The duty of the Rsvenue Court after this 
stage is clearly laid down in the Land Rsvenue 
Act. It must (irst endeavour, if passible,, to 
ascertain* whioh of the parties -is in effective 
possession and, if satisfied on this, point/its 
order will merely be that the p^rfcyft3j|eri|in. 
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ed to be in possession be recorded as proprietor 
in the village papers. Such order will not 
serve as a document of title. Tt is expressly 
left open to any party dissatisfied with that 
order to assert ihis claim before a Civil 
Court of competent jurisdiction. If the 
Revenue Court is unable to satisfy itself a 9 to 
the actual possession over the disputed pro¬ 
perty, it may enter into an enquiry on the 
question of title and direot entries in the 
village reoords to be made in favour of the 
party with whom, in the opinion of the 
Revenue Court, the best title prima facie 
appears to rest an order of this kind again 
cannot serve as a document of title, for the 
right of the disappointed party to litigate 
matters in the Civil Court is expressly re¬ 
served’ by the Land Revenue Act itself. 
Now we come to the question of what is to 
happen if the rivals come to an agreement 
amongst themselves Theoretically, such an 
agreement might be strictly limited in. its 
■oope, that is to say, the disputants might 
agree to enter into possession for the present 
in such and such shares, expressly reserving 
their right to bring the matter to issue 
before a Civil Court. Practically, in nine 
'oases out of ten, if the parties come to an 
agreement, they mean it to be a final settle¬ 
ment and do not contemplate farther litiga 
lion in any Court. Even theD, if the parties 
were always advised by a competent lawyer, 
the regular course for them to follow won 
be to present a petition before the Revenue 
Court simply stating that, having come to 
an agreement amongst themselves, they have 
taken effective possession of the disputed 
property in such and such shares, and pray¬ 
ing that the fact of their possession may be 
recognised by appropriate entries m the 

village papers, „ n . 

Such a petition would be open to no 

objection whatever on the score of want ot 

registration, but neither oould it be set up in 

any possible eventuality as a document ot 

title. The trouble is that the parties general- 

ly prefer to approach the Revenue Court with 

a petition which, at the time, they hope will 

serve as a document of title, that is to say, 

as an authoritative admission by each party 

as against the other, of the title of the other 

party to whatever share has been agreed upon 

amongst them. In my opinion, any petitio 

so drafted as to satisfy them conditions 

~ime* a document -purporting to declare 

KT: w! r* r ■ l 



the rights of the parties concerned in im¬ 
moveable property and if that property is 
worth more than Rs. ICO, it requires registra- 
tion. In the absenoe of registration, it is not 
admissible in evidence and is of no effect as 
a dooument of title. 

I fully recognise the fact that 

reported judicial decisions are not 

unanimous on this point, and that, in 
laying down this proposition, I am to a 
certain extent differing from the judgment 
which has been delivered by my learned 
brother, but I have stated the law as I 
understand it to be and I think I can 
found myself with confidence on the latest 
Full Benoh decision of this Court on the 
subject, Jagrani v. Bisheahar Vube(l6). There 
are oases, however, and, iu my opinion, this 
19 one of them, which are not concluded 
by the above considerations. The actual 
agreement come to by the parties is a 
matter of oral arrangement amongst them¬ 
selves antecedent to, and sometimes quite 
independent of, the drafting of the petition 
presented to the Court of Revenue. In the 
present case, for instanoe, the property left 
by the deceased comprised house property 
a3 well as revenue paying property and there 
were debts which would have to be paid 
by the heirs and successors of the deceased 
in proportion to whatever share they took 
in the inheritance. I think it is clear that, 
in the preesnt oaee, the parties entered into 
an agreement which completely oovered the 
entire question cf the disputed inheritance. 
They executed a properly registered deed 
defining their respective rights in the 
house property and that deed is, beyond 
question, a valid document of title and 
binding on the parties They also pro¬ 
ceeded to pay off the debts in the pro- 
portion in whioh they took the inheritance. 
This point was established by evidence which 
wae not questioned in the lower Appellate 
Court. The only difficulty in the way of 
the defendant appellant in resisting this 
■ 0 ait is that he holds no clear dooument of 
title in respect of the revenue paying pro¬ 
perty. Now, the agreement come to by the 
parties in this case was undoubtedly of the 
nature of a family settlement of doubtful 
claims. At least, we are bound to treat it 
as such, unless and until the finding of 
the Court of Bret inetaooe that there was 
no fraud or undue inflaenoe employed by 
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the defendant appellant in bringing about 
the agreement is reversed on appeal. When 
suoh an agreement deoides a bona file 
disputed olaim to immoveable property, 
partioularly when the dispate is between 
members of the same family, I do not think 
that it is aorreat to treat the transaation 
as if there had been a oonveyanee of 
immoveable property by any one party to 
any other. No donbt, theoretically, on the 
law and the faots of eaoh particular oase, 
the title was with one of the parties to 
the dispute and not with the other, and 
some learned Jadges have, aonseqaently, 
treated all oases of this sort on the aesump- 
tion that the question of title oan be 
fought ont in a subsequent litigation, and 
that, onoe it has been asoertaioed, all the 
transactions oonneoted with the agreement 
some to between the parties most be treated 
as a conveyance of immoveable property 
by the party in whom it has been asoertaioed 
that the title really vested in favonr of 
the opposite party. I am not sure that 
one case, at least, t f my own oonld not be 
quoted against me, which seems to some 
extent to rest upon this view, although I 
think the faots of that oase were dearly 
distinguishable from those now before us; 
at any rate, I take this opportunity of re* 
cording my opinion, arrived at after further 
consideration, that it is not oorreot to deal 
with the matter on the basis above eugges* 
ted. The whole question in issue in a oase 
like the present is, whether the plaintiff 
is to be permitted to prove his title, as 
he olaims that it existed independently 
of and antecedently to the family arrange* 
ment. The question is, whether the arrange 
ment itself does not bind the parties to 
it. In this view of the matter, there does 
not seem to be room for the contention that 
the arrangement arrived at on the family 
oompromiee amounted to a conveyance by 
one party to the other. Over and above 
this, even if it were oorreot to hold that, 
from a oertain point of view, a conveyance 
of some sort may be said to have taken 
plaoe, I still think that the transaction 
would be wholly unaffeottd by those pro 
visions of the Transfer of Property Aot 
(IV of 1882) which reqaire an instru¬ 
ment in writing registered, for the purpose 
of effecting certain kinds of conveyance. X 
quite fail to see how a distribution of pro- 


m 

perty amongst the parties like that wh'ioh 
1 am considering could bs called either a 
sale, or au exchange, or a gift. If so,' 
it follows that the parties to suoh an 
arrangement are not bound to exeoute an 
instrument in writing at all. The only 
difficulty will be that, if any one of the 
parties subsequently elects to resile frozp 
the arrangement and to set up the title 
he bad originally claimed for himself, thp 
opposite party may find it difficult to priva 
what the arrangement was. Of course, if 
the entire settlement is reduoed to writing, 
the provisions of the Registration Act, and 
possibly also those of section 91 of the 
Indian Evidence Aot, will come into force; 
and some of the reported decisions, more 
partioularly those of Mr. Jastioe Ohamier, 
to which reference was made in the oourte 
of argament, really proceed upon this view 
of the matter. The present oase, ia my 
opinion, falls outside the soope of tbesq 
considerations, The settlement arrived at 
between the parties was not redaoed to 
writing at all in its entirety. Nowhere 
did the parties reduce to writing the 
agreement they had ome to ab>ut tbe 
settlement of the debts due from the 
deceased proprietor Tdey merely gave 
practical effect to the arrangement they ha4 
arrived at. Tae qiestion of the hcace pro¬ 
perty they settled by executing - a valid 
registered instrument. The petition wbioh 
they addteesed to toe Revenue Oourt, although 
I am disposed to agree with Che learned 
Distriot Judge that on its terms it did 
amoant to an instrument declaring the 
rights of the parties in the property to 
which it referred, and was, therefore, subject 
to the Registration Law, nevertheless cannot 
be treated as an instrument in writing 
recording the terms of the arrangement 
arrived at between the parties. The diffi¬ 
culty about proving what tbe arrangement 
in respect of the revenue paying property 
was, is completely obviated because there 
is abundant evidence as to the nature of 
the arrangement, and the order passed by 
the Revenue Court in mutation provea that 
it wae part of the arrangement between 
the parties chat they should take posses¬ 
sion of the revenue paying property in 
eertain specified shares. For these reasons 
£ am of opinion that the defendant was 
entitled to set up this family arrangement 
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as a eomplete answer to the plaintiffs’ claim, 
subject only to a finding in his favour of 
the pleas taken in the 4th and 5th para- 
graphs of the memorandum of appeal to 
the Coart below. I therefore, aoncnr, in the 
order proposed by my learned brother. 

By the Court. —The appeal is allowed 
and the ease sent back to the lower Appel¬ 
late Conrt with direotion to reinstate the 
appeal under its original number and to 
dispose of it after the determination of the 
other points involved in the appeal in the 
manner required by law The costs here 
and hitherto, including in this Court fees 
on the higher scale, will abide the 
result. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Appeal from Original DcChEE No. 149 

cf 1918. 

February 12, 1920. 

Present :—Mr. Justice Richardson and 
Justico Sir Syed Shamsnl Hnda, Kt. 
The Hon’ble Sir BEJOY CHAND 
MAHATAB BAHADUR, K.C.S.L, 
K.C.I.E., 1,0 M , MaHARAJADHIRAJ 
—Defendant No. 1— Appellant 


versus 

TINKARI BANERJEE and others— 
Plaintiffs—Respondents. 

Limitation Act (IX of 1908), Sch I Arts. 62, 97- 
Patni, sale oJ-8ale set a»ide-8uit by auction-pur. 
chaser against landlord for rent paxd, whether he *— 
Limitation. 


A Patni was sold at the instance of the landlord 
for arrears of rent- The Patmdars Instituted suit 
to have the sale set aside and impleaded the pur¬ 
chaser of the Patni as a defendant. The sale was 
set aside and possession with mesne profits awarded 
aga i ns 1 1 h ep uro baser and the landlord directed to 
refund to the purchaser the purchace-money whwh 
he had paid. More than ihree years 
the purchaser instituted the present BUifc against 
the landlord and the Patnidars to recover the sum 
paid by him as rent for the period of his possession 
but gave up hifl claim against the latter: 

Held, (1 ) that as the suit was instituted more than 
three years after the sale was set aside and mwe 
than three years after the ^t payment wm 
on aoownt of rent, it wa* barred by limitation 


under Article *2 or Article 97 of Sohedule I to the 
Limitation Act- [p. 74?, ool. l.J 

1 2 1 that in any oase the suit did not lie against 
the landlord, [p. 74?, col. 1.] 

Appeal against the decree of the Subordi¬ 
nate Judge, 1st Court, Burdwan, dated the 
31st of January 1918. 

Sir Rash Behari Qhose, Babus Basant Kumar 
Bose, Bipin Behari Qhose, II, and 8 at at 
Kumar Mitter , for the Appellant. 

Dr. Dwarkan'th Mitter , Babus Bankim 
Ohander Mukheriee , Panchanon Qhose. and 
Krisnalal Banneriee for Baba Kiihorilal 
Ohatterjee, for tbe Respondents. 

JUDGME NT.—A Putni, belonging to the 
defendants other than the defendant No. 1, 
was sold by tbe defendant No. 1, the 
Maharaja of Bnrdwan, uoder the provisions 
of Regulation VIII of 1819 for arrears of 
rent. In due course, tbe Putnidars institut¬ 
ed a suit to have tbe sale set aside, and 
the sale was set aside in proceedings pro¬ 
perly taken under section 14 of tbe Putni 
Regulation. To those proceedings the plaint¬ 
iffs, who bad purchased tbe Putni at the 
sale, were made parties. In tbe decree made 
by tbe Court, it was directed that tbe 
Maharaja should refund to tbe present plaint¬ 
iff who were the auction purchasers the 
purchase-money which they had paid, amount¬ 
ing to Rs. 600 with interest. It was fur- 
ther direoted that the original Putnidars 
were to reoover possession of the properly 
from the present plaintiffs with mesne profits. 
In that connection, theie was an important 
direotion in the judgment whioh the Court 
delivered. The amount of mesne profits, 
says the learned Subordinate Judge, will be 
ascertained in execution when the amounts 
spent by defendants in connection with the 
Patni for the management and payment of 
rent and other necessary things will be taken 
into aocount.” The Court, therefore, clearly 
contemplated that when tbe mesne profits 
payable by tbe plaintiffs were ascertained 
the plaintiffs wonld put forward their counter¬ 
claim on aooonnt of rent and other out¬ 
goings. We are told that the decree was 
pat in execution for (he mesne profits. Bat 
the present olaintiff* in those proceed¬ 
ings omi'ted and, in our opinioo, wrongly 
omitted to nuke any claim for the amount 
of tbe rent which they bad paid to the 
Maharaja during the period for which they 
wirt in possession and in receipt of tbe 
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pro6ts. Instead of making that olaim 
at that appropriate time, they brought the 
present suit in which they Bue the Maharaja 
of Burdwan and the original Putnidare for 
the sum whioh they paid to the Maharaja 
by way of rent. There appear to us to be 
several answers to the suit, more than 
one of whioh is fatal to the plaintiff’s 
ease. 

In the first plaoe, the suit ras instituted 
more than three years after the date of 
the deoree of the first Court setting aside 
the Putni sale. It was also instituted more 
than three years after the last of the pay¬ 
ments made on aoooont of rent. Whether, 
therefore, Artiole 62 or Article 97 of the 
Limitation Aot applies, the suit is barred by 
limitation. In that connection we need only 
refer to the reoent deoision of the Privy 
Counoil in Hukum Chand Boid v. Pirthi- 
chand Lai (1). 

The same oase is also authority for the 
proposition that a suit for rent paid to the 
Zemindar by the auotion purobaser of a 
Putni daring his period of possession will 
not lie against the Zemindar. We see 
nothing oontrary to justioe or good con- 
8oienoe in the Maharaja of Burdwan keeping 
the rent whioh has been paid to him by the 
plaintiffs. Apart from that, the point is, in 
our opinion, oonoluded by the deoision of the 
Privy Counoil. 

TheD, there is the farther question whether, 
under section 14 of the Patni Regulation, a 
separate suit of this kind ia admissible. In 
the oase to whioh we have already referred 
the Privy Counoil appear to us to have 
expressed a strong inclination in favour of 
the view that the remedies provided by 
seotion 14 are exclusive. Their opinion is 
no doubt expressed in guarded language. 
But apart from some such countervailing, 
consideration, as a long and uninterrupted 
course of practice, we apprehend that their 
Lordships are disposed to regard the remedies 
provided by the Regulation as the only 
remedies whioh the law provides. In view, 
however, of the finding already arrived at 
on the subjeot of limitation, it is unnecessary 
for ns to express a final opinion on that 
question in the present oase. The learned 

(1) 50 Ind. Cas.441; 23 r> W. N. 721; 17 A. L. J. 
614; 36 M. L. 1. 657; 21 Bum L. R. 632; (l9!9) M. W. 
N.258; 30C.L. J. 7J; 46 C. 670; 26 M.L. T. 131; 10 L. 

rr. 416i 46 X, A, 62 (?. 0.), ‘ * - 
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Vakil for the auotion*purobasers, the plaint* 
iffs, relied on the decision of this Court in 
Ractha Madhub Somontav. Saati Ram Sen (2), 
where the olaim was made against the original 
Putnidars. We may point out that there is 
ao earlier deoision of this Court with a 
oontrary implication in Sureah Ohandra Mukko « 
padhya v. Aftkori Singh (3). This case does not 
appear to have been cited before the Bench 
whioh deoided the later oase. Referenae 
may also be made to Tara Ohand v. Nafar 
Alt (4). 

As regards the original Putnidars, who were 
also impleaded as defendants in this snit, 
the piaintiffs appear in the Court below to 
have given up their olaim as against them. 
The learned Vakil who appears for the 
plaintiffs before ns has pressed us somewhat 
stroDgly to exersise in favoar of the plaintiffs 
the power given to an Appellate Oonrt by 
rule 33 of Order XL I, Civil Procedure Code. 
In view, however, of the fact that the plaint¬ 
iffs made no olaim in the execution pro¬ 
ceedings and that we are not acquainted 
with all that took plaoe in those proceedings, 
and also in view of the grave doubt whish 
arises whether such a suit lies, we are unable 
to accede to his request. Moreover, the 
olaims against the Putnidars would also, it 
appears, be barred by limitation under 
Artiole 61. 

In the result, we set aside the judgment 
and deoree of the Court below and dismiss 
the plaintiff’s fuit. The appellant, the de¬ 
fendant No. 1, is entitled to his costs in this 
Court and in the Court below. We assess 
the bearing fee in this Court at five gold 
mohura. 

9 • * 

Appeal allowed. 

* * « i 

(2) 26 C. 826 at p. 929; 13 Ind. Deo. (N. B.) H29. 

(3) 20 0. 746; 10 Ind, Deo. (N. b.) 603. 

(4; 1 C. L. R. 236. 
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BABJO KOMAR MOKSRJI V. THAKOR PRASiD. 

aLLAHABAD high court. 

Execution First Civil Appeal No. IC3 

of 1919, 

April 26, 1920. 

Present :—Mr. Justice Tad ball and 
■ Mr. Justice Salaiman, 

Dr. SARJU KUMAR MUKERJI— 
Dscrbe Holder—Opposite Party— 

Appellant 

versus 

Pandit THAKUR PRASAD— Objector— 

Respondent. 

Mortgage—Decree for kale—Mortgaged property, 
portion of, sold in execution of another decree—Auction- 
purchaser acquiring mortgage-decree, effect of—Decree, 
extinguishment of, pro tanto —Execution Court, power 
of, to go behind decree. 


K. obtained a final decree for sale of villages P. 
and A. and a house against T. Shortly after, U. in 
execution of a simple money-decree against T, 
purchased a half of village P., the whole of A and 
the house. After this purchase M , the father of 
H., purchased the whole of the mortgage-decree 
from K. and sought in execution to realize the whole 
of the decretal amount by the sale of half of village 
p. which was still owned by T. It was objected that 
as the real purchaser of the mortgaged property 
was M , and as he was himself interested in that 
property and had acquired the decree, the decree 
had become incapable of execution It was found 
that the real purchaser was M and the Appellate 
Court held that he must give credit for the propor- 
tionate part of the decretal amount which was a 
charge on the property purchased by himself. M. 
appealed and it was urged on his behalf that a 
mortgagee is entitled to realize the whole of the 
“ortgafe-debt from any part of the mortgaged 
Droperty he likes, and that the execution Court was 
competent to go behind the decree and consider 
?he queXn of apportionment which meet be left 
to be determined in a subsequent contribution 

BU fleW that as If. had become owner of the equity 
of redemption in the bulk of the mortgaged pro- 

perty a.d had also acquired the whole of the mort- 

decree, the legal effect of these devolutions of 

interest was an extinguishment of his decree pro 
interest nofc cpen to him to realize the 

ta ”^; decree from the remainder of the 

W ertv and that a 3 the vesting of the equity of 
property, mortgagee was tantamount to a 

"of the mongage-debt no 
tnsenarg wa8 competent to recognize it and 

eX0 lH fc iro into the question of the extent to which the 
C eetad been "ati.fied, [p. 745, col.1.] . . 

Kxeontion 6r»t appeal from the de....on of 
the Sobordioate Jndge, Allahabad, dated 
the 19th of February 1919. 

The Hon’ble Dr. Tej Bahadur Sapru, for 

^Xtr^OoluTprasad, for the Respondent. 

" jUPGMENT.-Thia appeal arises out pf 


an application for execution of a mortgage* 
decree. It appears that on the 2nd of Jana* 
ary 1918 one Kanhya Lai obtained a final 
deoree for sale of two villages Pasi aad 
Amilia and one hoase against Thakur 
Praead, the present respondent. In exe¬ 
cution of a simple moDey-deoree against 
the latter, half of Pasi and the whole of 
Amilia and the bouse were sold at auetion 
and purchased in the name of Hem Chandra 
on the 20th of March 191S. Subsequently, 
on the 7th of April 1918, Dr. Mukerji, the 
father of Hem Chandra, purchased the 
whole of the mortgage, decree from Kanhya 
Lai. Dr. Mukerji having got his name 
substituted in plaae of the original deoree- 
bolder under an order, dated the 24th 
of Aagust 1918, proceeded to execute 
the deoree and wanted to realize the 
whole of the decretal amount by sale 
of only half the share in village Pasi, 
which was still owned by Thakur Prasad. 
The judgment-debtor put in objections to 
the application for execution and pleaded 
that it was Dr. Mukerji himself who had 
purchased part of the mortgaged property 
at auction in the name of his son Hem 
Chandra, who was a mere benamida'. He 
further pleaded that, inasmuch as Dr. 
Mukerji, who was himself interested in part 
of the mortgaged property, had acquired 
the mortgage decree, the deoree had become 
incapable of execution. The Court below 
found that Dr. Mukerji was the real pur¬ 
chaser of part of the mortgaged property 
and, although it did not hold that the 
deoree had in oonaequenoe become incapable 
of execution, it held that the mortgagee 
decree bolder must give credit for the pro¬ 
portionate part of the decretal amount which 
was a charge on the property purchased by 
himself, The decree-holder has appealed to 
this Court and the judgment debtor has 
Bled oross objections. In appeal, the finding 
of the Court below that Dr. Mukerji was 
the real auotion-purohaser has not been 
challenged, but it ha* been strongly urged 
that a mortgagee is entitled to realize the 
whole of the mortgage debt from any part 
of the mortgaged property he likes, and 
that the execution Court is not competent 
to go behind the deoree and consider the 
question of apportionment, which must be 
left to be determined in a subsequent ooq- 
tribntion suit, 
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Now, it is a well established principle of 
law that, when a mortgagee acquires a 
part of tbe mortgaged property, the integrity 
of his mortgage is broken and be can no 
longer compel the mortgagor to pay the 
whole of the mortgage-money before redeem¬ 
ing hia share of the mortgaged property. 
Such a principle is expressly embodied in 
seotion 60 of the Transfer of Property Aofc. 
The same principle has been applied to a 
suit for sale brought by a mortgagee after 
having acquired part of the equity of redemp 
tiou. A Full Bench of the Allahabad 
High Court, in Bithethur Dial v. Ram 
Sarup (1), held that where a mortgagee 
purchases a part of the mortgaged property 
such purchase has, in the absence of fraud, 
the effect of discharging and extinguishing 
that portion of the mortgage-debt which was 
chargeable on the property purchased by 
him, that is to say, a portion of the debt 
which bears the same ratio to the whole 
amount of the debt as the value of tbe 
property purchased bears to the value of 
the whole of the property comprised in the 
mortgage. In this ease, however, the mort¬ 
gagee having purchased a moiety of the 
mortgaged property was seeking to bring to 
Bale the other moiety of the mortgaged pro¬ 
perty for reoovery of only a moiety of the 
amount due on the mortgage, and was not 
trying to realize the whole df the mortgage 
money. It was the mortgagor who raised 
the point that, inasmuch (as the difference 
between the real value of half the mort¬ 
gaged property, if sold unincumbered, and 
tbe prioe paid for it by the mortgagee was 
equal to tbe amount due upon the mort¬ 
gage, the mortgage debt must be taken 
to have been extinguished. Bsnerji, J„ 
in delivering the main judgment of 

the Court, pointed out that when the mort¬ 
gagee bought a portion of tbe mortgaged 
property, the rights of the mortgagee and 
the mortgagor, as regards the portion 
pnrohased, became vested in the same 
person, and the result was that a part of 
the mortgage debt was wiped out by reason 
of this fusion of interests and the balance 
only was recoverable from the remainder of 
the mortgaged property. Tbe Court there¬ 
upon held that only so much of the debt 

(1) 22 A. 284 (F. B.), A. W. K. (1900) 69; 9 Ind. 
Deo. (n. s.) 1221, 


oould be held to be discharged as was 
proportionate to the value of the properly in 
respect of which the confluence of rights had 
taken place. 

The question that remains to be considered 
is, whether there is any!differenoe in principle 
in the case where it is after the deoree 
for sale and not before it, that the mort¬ 
gagee aoquires a part of the mortgaged 
property, or, what comes praotioally to the 
same thing, where a oo mortgagor acquires 
the mortgagee's rights. The coutentioo for 
the appellant is that the effect of the passing 
of the deoree is to put it beyond the 
competence of the Court to consider whether 
there should be any proportionate reduction 
in the amount sought to be recovered. 
It is true that an execution Court cannot 
go behind the decree and mu9t execute 
it as it finds it, and it is also true that, 
ordinarily, it is open to the mortgagee to 
recover the whole of his mortgage money 
from any part of the mortgaged property 
he likes and that the mortgagor cannot 
insist that the mortgaged properties should 
be sold in any particular order. But, if the 
vesting of part of the equity of redemption 
in the mortgagee is tantamount to a dis¬ 
charge or satisfaction of a proportionate 
part of the mortgage-debt, there is no 
reason why an execution Court should not 
recognize it and go into the question of 
the extent to which the deoree has been 
satisfied, Seotion 47, Civil Procedure Code, 
would then be comprehensive enough to cover 
the case. 

No reported case, which can be said to 
be on all fours with the present case, has 
been brought to our no ice, and the nearest 
approach to it, to whioh our attention has 
been drawn, is the case of Kuihai v. Sh«o 
Dayal (2). That was a case where a joint 
deoree for possession by redemption of a 
Louse was passed in favour of Kudhai and 
several other persons against tbe mortgagees. 
Subsequent to the deoree, the rights of all 
the deoree holders, other than Kudhai, passed 
to the judgment-debtors. Kudhai sought 
execution in respect of the whole house 
and the mortgngee* jndgment debtors object¬ 
ed that, in o npeqnenpe of the events that 
bad happened, Kadhai was not entitled to 

(2) 10 A. 670, A. W. N. (1888) 281; 13 lad. Juf. 
276; 6 Ind. Deo, (n. s.) 883. 
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get possession of the whole house. M&hmud, 
J., after remarking that the question raised 
in that ease was not free from diffiaulty 
prinoipally beaanse the Code of Civil Proae- 
dnre eontained no express provision to 
meet oases suoh as this, was olearly of 
opinion that, “when subsequent to a deoree a 
portion of the rights to which the deoree 
relates devolves either by inheritance or 
otherwise upon the judgment.debtor, or is 
acquired by him under a valid transfer, 
the deoree does not become moapable of 
execution, bat is extinguished only pro 
ianto” The learned Judge based this rule 
upon “the oommon principle of jurisprodenoe 
that a person oannot at one and the same 
time unite in himself two opposite oharaoters. 
For instance, a person oannot be his own 

ereditor, or the mortgagee of his own rights 
and it is upon this principle that the doctrine 
of merger, and what would in Roman Lawlbe 

called confutio, prooeed.” . , , 

In our opinion the rule euune.ated by 

Mahmud, J. is based on a sound and equitable 
orinoiple of law and olearly applies to the 
L e before us. Dr. Mukerj. has beoome 
owner of the egnity of redemption in tbe 
bulk of tbe mortgaged property and has 
alao acquired tbe whole of the mortgage, 
deoree. The legal effeot of these devolut.ous 
of interest is an extinguishment of his 
deoree pro tanlo. It is, therefore no longer 
open to him to say that in ep.te of tbe 
bnlk of tbe mortgaged property haying 

T68ttd iD iD t i “t' and tCconit oannot tike 
"tTroounrthe rateable liability of the 
property purohased by b.m but must allow 
h m to realize the whole of the deoree 
from the remainder of the property It 
Jo^d be a very oumbereome and o.ronitoni 
d indeed if the law were that Dr. 
7Zr ieb^drealizr the whole of the 
decretal amount in this 

‘b^him in a .^sequent regular suit for 

s^jwyssarsrs; 

law - .. { u 0 judgment-debtor bad Bled 

Although the ]uag ^ in eon . 

oroBB objco ion v0(iting 0 f the mortgagee’s 
eequeDoe of who ig himself interested 

rights m a p o! redemption, tbe 

%£?£ beoome iL.pabl. of execution, 


the plea has not been pressed before us, 
and it has been eonoeded by the learned 
Advocate for the respondent that the pro* 
visions of Order XXI, rule 16, do not apply 
to a mortgage-deoree for sale. And we 
know of no provision of law or prinsiple 
of equity under which a complete extinguish* 
ment of tbe deoree can take place in suoh air* 
oametance?. 

We accordingly dismiss both the appeal 
and the cross-objection with oosts including 
fees in this Court on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 765 

of 1919, 

January 15, 1920. 

Present: —Mr. Justice Beaohoroft, 

EASIN —Defendant No. 6 —Appellant 

versus 

SrtmaftilNTIJENNESSABIBI and others — 

Respondents. 

Bengal Tenancy Act (VIII of IS85J, 8. 167 —Suit by 
purchaser at rent sale for possession .—Incumbrance 
coining to plaintiffs knowledge after institution of suit 

_ Notice of annulment given subseqently, effect of — 

Adverse possession, whether incumbrance capable of 
annulment — Appeal, second—Duty of Court in respect 
of point not raised in trial Court—Civil Procedure 
Code (Act V of lfcOV, «• t»b> applicability of. 

A suit for possession of land upon which there 
ib an incumbrance is not barred merely because 
the notice, under section 167 of the Bengal Tenanoy 
Act, annulling the incumbranoe waa not issued till 
after the institution of the suit. Such a suit oan 
bo decreed subject to the reservation that the 
incumbrance is annulled by notice within the period 
of one year of the plaintiff becoming awaro of it. 
[p. 747, col. 1-3 

Adverse possession is an incumbrance which can 
be annulled by a purchaser at a sale in execution 
of a decree, [p. 748, col. l.J 

Where a point is not urged in the trial Court and 
no issue is raised in respeot of it, a Court of seoond 
appeal ought not to proceed on the assumption that 
all evidenco available was given on such point. [p. 
747, col. 2.] 

Section 60 of the Civil Procedure Code applies 
only where a person claims title nnder a certified 
'■purchaser, and has no application to the case of a 
real purchaser, [p. 748, ool. 1.] 
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Appeal against the decree of the Officiat¬ 
ing Subordinate Judge, 2nd Conrfc, Tippera, 
dated the 20fch of January 1919, reversing 
that of theMnnsif, 2nd Court at Nabinagore, 
dated the 22nd of March 191d. 

Babu Ahhoy Kumar Banerjee , for the Appel¬ 
lant. 

Baba Probodh Chandra Ear, for the Re¬ 
spondents. 

JUDGMENT.— This appeal is by defendant 
No. 6. The suit was originally brought in res 
peot of three plots, but for reasons into whioh 
it is not now necessary to enter the subject- 
matter of dispute was eventually reduced to 
plot No. 3. The suit was dismissed by the 
Munsif but deoreed on appeal by the Sub¬ 
ordinate Judge for the whole of plot No. 3 
with the exception of 5 ganias. 

The holding of whioh this plot formed a 
portion originally belonged to one Ujir 
Ali. A rent-decree was obtained against 
him, and iD execution of that decree the 
holding was sold and brought ostensively 
by defendant No. 10. Subsequently, defendant 
No. 10 executed a release in favour of the 
plaintiff. He also ex6culed a release in 
favour of defendant No. 12 whioh in appear¬ 
ance was prior in date to the release to 
the plaintiff. But it has been found by 
the Appellate Court that that release was 
antedated and. in fact, the plaintiff’s lease 
was prior. The Court has further found 
that defendant No. 10 was really the btnam- 
dar for the plaintiff, the purchase having 
been made with her money. The defence 
of defendant No. 6 was that be had 
bought part of the land from Ujir Ali in 
1302, and that he had bought 5 gandas from 
Nural Islam. It is in respect of the 5 gandas, 
portion that the suit has been dismissed. We 
are now oor.cerned with the rest of plot No. 3. 

T1 e points taken before me are, first, 
certain point* in connection with section 
167 cf the Bengal Tenancy Act. Seoordly, 
that the suit was untenable in view of 
seotion 66 of the Code c f Civil Procedure; 
thirdly, that the original decree in execu¬ 
tion of whioh the property was sold to 
plaintiff was bad in law, and, fourthly, that 
the suit was barred by limitation. I may 
mention at occe that the third grcur'd 
formulated by the learned Pleader in this 
appeal was subsequently withdrawn by him 
be fiftyibg that he was not in a position to 



press it. I shall, therefore, confine myself^ 
to the other three points urged by him, - , , 
The point taken with reference to section; 
167 is that the suit could not proceed be-;, 
cause the notioa required by that section to • 
be given to the incumbrancer for the purpose, 
of annulling the inonmbracce was not given: 
until after the institution of the suit, and 
there are subordinate objections that the . 
notice in itself was invalid. To explain. 
the general objection that the suit was bad : 
because the notice bad not been given in. 
time it is necessary to point out that the, 
suit was instituted in May 1917, issues $ 
were framed on the 12th July 1917 and; 
the notioe was given at some subsequent; 
da*e, though the learned Pleader is not 
able to tell me exactly what that date; 
was. Under seotion 167 of the Bengal. 
Tenancy Act, notice is to be given within; 
the year from the date of the sale or from, 
the date on whioh the purchaser first has, 
notioe of the incumbrance. In the present 
case it appears that the purchaser did not. 
have notioe of the incumbranoa until the 


written s atement was filed, in fact it was 
the written statement which gave him 
notioe. The learned Pleader for the appel¬ 
lant, however, argues that, even in spite of 
that fact the euib cannot proceed and he 
referp, lo support his argament, to the case 
of Radhay Kaer v. Ajodhya Das (1) relying in 
particular on these observations of the learned 
Judges: *‘Tbe plaiatiff must seek title as it 
stood on the date of the institution of the 
suit, and that the inonmbrance subsists 
nntil notioe under seotion 167 has been pro¬ 


perly served upon the incumbrancer.” The 
incumbrance in the present case, I 
here note, is of the nature of title acquired 
by adverse possession against the previous 
tenant. That that wonld be an incumbrance 
is not disputed. The oase .-oited is not on all 
fours with the case now before me. In fa°*» 
it is the converse oase to the present. There 
the purchaser was the defendant and. be 
sought to defend a suit brought agains 
him for possession by the incumbrancer by. 
giving notioe under seotion 167 after the. 
institution of the suit. No doubt, the observa* 

tionsthat the plaintiff must succeed on the 

title as it stood at the date of the instiWn 

t'ron of the suit are observations, of general 


(1)7 0. 1. J. 2Q2, 


-i v 
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application and the priDoiple need not be 
disputed. Bat there is a oaae in this Oonrt 
whioh has direct bearing on the question 
now before me. In Seoond Apoeal No. 1928 of 
1899 ( Qopinath Biswat v. Radha Shyam Poddar 
(2)] this very question appears to have been 
raised. There the notioe under section 167 
was served after the institution of the suit. 
The learned Judges in disposing of the 
question remarked with reference to the 
incumbrance: “The plaintiff was first made 
aware of it, when it wa9 pleaded in the 
written statement. We think the plaintiff 
had a good cause of action and was entitled 
to recover the property from the defendants 
subject, however, to the conditions that the 
incumbrance would stand good if not annulled 
within one year of the plaintiff becoming 
aware of its existence. The plaintiff’s right 
of action which was good and valid when 
the suit was brought could not be taken 
away by what was brought to his notioe, 
for the first time, in the defendant’s written 
statement. We are not now concerned to 
enquire whether the plaintiff has not taken 
any action to annul the inoumbranoe. We 
have only to see whether he bad a right 
to be put in possession of the tenure at 
the time he brought his suit, and, as we 
have found that he was so entitled, we 
affirm the deoree of the lower Court with 
this reservation that the inoumbranoe would 
stand good if not annnlled within one 
year of the plaintiff’s knowledge thereof.” 
So that this case is not merely an authority 
for the proposition that a notice served 
subsequently to the institution of the 
suit would be sufficient for the purpose of 
the plaintiff, but it is farther authority for 
the view whioh was taken by the Subordinate 
Judge, though be does not. give his ground 
for taking the view, that the notioe did 
not appear to be necessary. For the effect 
of that judgment is not only that a suit is 
not barred when the notioe is not issued 
till after the institution of the suit but 
also that a suit for possession can be decreed 
subject to the reservation that the inoumbranoe 
is annulled by notioe within the period of 
one year of the plaintiff’s becoming aware 
of it. That being so, the first point, in my 

opinion, fails. ..... ... . 

A further point is taken with reference 

(2) 68lud. Gas. 671j_24_CJ. W*_N. 067, , 


properly signed. It is argued that suoh a 
notice must be signed either by the pur- 
chaser himself or by a duly authorized agent. 
The Subordinate Judge has said that the 
notioe was signed by the plaintiff's agent. 
The notice itself has been referred to by 
the learned Pleaders. It appears to have' 
been eigntd by the Mukhtar of the plaintiff' 
on behalf of the plaintiff that is, the 
signature is what is ordinarily known as a 
bakalam signature, whioh is equivalent to the 
signature of the person himself. But it is 
said, and this poinc was - apparently given 
effect to by the first Court, that the Mukh- 
tarnama did not give the Mukhtar authority 
to sign a notice under section Id . We 
do not know whether authority of ary other 
kind was giveD, whether the plaintiff gave 
the Mukhtar verbal instructions to B gn 
notices for her, or whether it was the faot 

• 

that the Mukhtar signed beoause the plaint-- 
iff oonld not write. There may be various 
reasons for the notice going in the wey it 
did. It seems to me that all these ere 
matters whioh oannot be entered into at Ibis 
stage. No issue was raised as to the validity 
of the notioe in itself, as to whether it was 
a notioe in proper form or whether it was 
properly eerved. The only issue in connec¬ 
tion with seotion Ib7 was issue No 4. 
That was: “Is the suit maintainable in its 
present form without annulling incumbrance 
under section ,67 of the Bengal Tenanoy 
Aol?” That was the general issue framed 
beoause of the allegation that no notice had 
been given annulling the inoumbranoe. • This 
issue waB framed before the notioe was given 
and, therefore, it is perfectly clear that any 
question • raised by that issue oonld rot 
possibly raise the question hs to whether the 
notice in ittelf had the essentials of a valid 
notioe. The other questions, such as the 
signature on the notioe or the method of 
servioe.were never raised. No doubt, there were 
some remaiks by the first Court and by the 
second Court which might have point if such 
an issue had been raised But I do not think 
that a Court of seoond appeal ought to proceed 
on the assumption that all evidence available 
was giveD on points whioh in faot bad never 
been put in issce. That being so, no effect, in 
my opinion, should be giveD to the argument 
that the notioe was not properly signed. 
A similar objection as to the method of 
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servise of the notioe not being correct was 
hinted at, bnfc the learned Pleader for the 
appellant frankly admitted that he sonld not 
press it now. 

Then, I some to the seoond point taken, 
namely, that section 66, Civil Procedure Code, 
bars the suit. That section says that “no 
Boit shall be maintained against any person 
claiming title oDder a purchase certified by 
the Conrt, on the ground that the parobase 
was made on behalf of the plaintiff, “in 
terms, that section does not apply to this 
oa6e, because the suit is not brought against 
a person olaiming title under a certified 
purchase. The plaintiff has been found to 
be the real purchaser. It is true that the 
objection might apply as regards defendant 
No. 10, but defendant No. 10 is not the 
appellant here, and that section would be no 
reason for holding that the suit is barred 
against defendants other than defendant 
No. 10. 

I have already stated that the third 
ground mentioned has not been pressed. 
That brings me to the fourth point, that the 
appeal is barred by limitation. I must 
•onfess that I feel some difficulty in ap- 
preciating this argument. The purchase 
was in April 1912. The suit was brought 
in May 1917. So far as I understand 
the argument of the learned Pleader, it is 
this, that because his client was in posses* 
sion in 1302 and may or may not have acquired 
title by adverse possession against the original 
tenant, therefore, he has acquired title by 
adverse possession against the present plaint- 
iff. If that were a good ground it would 
be quite unnecessary to discuss section lo7. 
The Court proceeded on the footing that 
the adverse possession against the original 
tenant was an incumbrance which oould be 
annulled. The argument loses sight of the 
fact that the purchase was made in execution 
of a rent decree and was not merely a 
purchase of the right, title and interest of the 
original tenant, 

The appeal is dismissed with costs. 

There is a oross-objeotion which is not 
pressed and is dismissed. 

Appeal dismissed. 
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LAHORE HrGH COURT. 

Civil Revision No. 428 oi 1919. 

November 12, 1919. 

Present: —Mr. Justice Bevan Petman. 

ABDUL RAHMAN SHAH and others— 
Plaintiffs—Petitioners 
versus 

RH AHANA— Defendant —Respondent. 

Civil Procedure Code (Act V of 19f>8', 88. 141, 161, 
O IX, r. 8 —Suit dismissed for default—Application 
for restoration of suit also dismissed for default—Applu 
cation for restoration of application, maintainability 
of— Code, whether exhaustive. 

Where a suit is dismissed for default and an 
application for restoration of the suit is also dis¬ 
missed for default an application for restoration of 
the previous application is maintainable under 
Order IX, rule 9 of the Civil Procedure Code read 
with section 14 of the 1 ode. [p. 749, col. 1.] 

The mere faot that the word “review” is used in 
such an application would not ohange the oharaoter 
of the application, [p. 749, col. I.] 

It is not necessary in every case to have the 
support of a section of the Civil Procedure Code to 
empower a Court to pass an order not expressly or 
impliedly forbidden and whioh is essential in the 
interests of justice. The provisions of the Cirfl 
Procedure Code are by no means exhaustive. Tp. 749. 
col. 1.] 

Civil revision from the order of the Senior 
Subordinate Judge, Multan, dated the 25th 
January 1919. 

Mr. Ram Ohand Manchanda, for the Peti¬ 
tioners. 

Mr. Badar ud-Din Kureshi t for the Respond¬ 
ent. 

* 

JUDGMENT.—The faots in this ease are 
that the plaintiffs’ suit was dismissed on 
the 9th October 1918 by Lala Hari Oband, 
Senior Subordinate Judge, under Order IX, 
rule 8, Civil Prooednre Code, owing to the 
absenae of the plaintiff and his Pleader. 
Tbe same day the Pleader applied for the 
restoration of the suit on the ground that his 
elient was ill with high fever and that, at the 
moment, he bad been in another Court. On 
the 22od November this application was eon- 
signed to the Record-Room in default of the 
appearance of the plaintiff. On the 19th 
December lllh, the plaintiff made an appli¬ 
cation whioh he described as one for a review 
of tbe order of the 22nd November. This 
application was dismissed by M. Zafar Ali, 
Senior Subordinate Judge, on tbe ground 
that Lala Gari Cband bad been transferred 
and bad not issned notioe prior to transfer 
and be had, therefore, no jurisdiotion to 
entertain the review. For the petitioner it 
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is oontended that the wording: of the appliea- 
tion of the l9th Deoember shows that the 
applioation was one asking for a restoration 
of the snit and not an application for a 
review. This is so. He also contends that 
no section, Order, or rale was qaoted, or 
relied on, in the applioation and that his 
olient should not suffer for an erroneous 
word used by a petition-writer. He contends 
that the applioation was one under Order 
IX, rule 9, read with sections 141 and 151 
of the Oiyil Procedure Oode, and that the 
lower Court had jurisdiction to entertain the 
applioation. He relies on Manakii v. Sura i- 
mal (1), a decision of the Judicial Commis¬ 
sioner, Nagpur, That decision is on all fours 
with the faots of this case except that the 
applioation was not described, nor purported 
to be an applioation for review. I am inclin¬ 
ed to agree with the conclusions arrived at in 
that oase, namely, that section 141, Civil 
Procedure Code, would oover such a oase. 
At the same time, I do not agree that the 
learned authors of Woodroffe’s and Amir 
Ali’s edition of the Civil Procedure Code are 
supporting a contrary proposition. Apparent¬ 
ly, the learned authors have expressed no 
opinion and have merely stated that in certain 
rulings seotion 141 was held to apply to 
oertain specific proceedings. That may well 
be. 

I agree with the remarks well expressed in 
Buhum Ohand Boid v. Kamalanand Singh 
(2). It is Dot necessary in every oase to 
have the support of a section of the Civil 
Procedure Oode to empower a Court to pass 
an order not expressly or impliedly forbidden 
and which is essential in the interests of 
justice. The provisions of the Civil Proce¬ 
dure Coda are by no means exhaustive. In 
my opinion, justioe shoald not be denied on 
some technical objection with regard to the 
introduction of the word review" when, 
as a matter of fact, the applioation itself 
shows that it was an application for restora¬ 
tion of the suit, 

Por the above reasons, I aocept this revi¬ 
sion and set aside the order of the Senior 
Subordinate Judge, dated the 25th January 
1919, and direct him to bear the applioation 
on its merits as an application for the re- 
•toration of the suit. 

Revision accepted. 


(1) 10 Ind Ou. 70*,7N.L.R. »2. 
<*) 88 0.027 at p. 048, 8 0.L.J. 67. 


PATNA HIGH COURT. 

First Civil Appeal No. 18 of 1917. 
April 19, 1920. 

Present :—Sir Dawson Miller, Kt. 

Chief Justice, and Mr. Justioe Adami. 
ALLAN MATHEWSON— Plaintiff 

—Appellant 
versus 

CHAIRMAN of the DISTRICT 
BOARD of MANBHUM and another— 
Defendants—Respondents. 

Bengal Local Self-Government Act (III of 1895J 
146, applicability of, to suit against District Board— 
Personal injury-Damages, suit for—Cause of action 
accrual of—Aggravation oj injury, whether gives fresh 
cause^of action—Bengal Municipal Act (III of I88ij, 

On the 6th January 1916, plaintiff instituted the 
present suit against the District Board of Manbhnm 
and the Municipality of Purulia claiming 
for personal injury alleged to have been caused by the 
negligence and breach of duty of one or both of the 
do endan s^ Plaintiff s case was that, on 6th August 
1916, whilst driving along a road his trap struck agaksfc 
a heap of road gravel lying on the side of th/road 
and owing to the impact he was thrown to the ground 
and sustained acompound fracture of the right leg- he 
was treated locally for a few days andon 2*thSep&m! 
her was removed under medical advice, to Calcutta 
for treatment where, on 7th October, his leg was 
amputated below the knee. The defendants set *p 
pleas in bar by limitation; the District Board 
relying on section 146 of the Bengal Local So If. 
Government Act, and the Municipality on section 
363 of the Bengal Municipal Act. The trial pmirf 
found that the act, complained of were within TE? 
two section, relied on, that tho cause of Lion 
arose on tho 6th August, that no fresh cause of 
aotmu accrued on the 7th Oetober when plai“itt°s 
leg was amputated, and the suit having 
instituted after the expiry of three monfif. c 0C “ 
the earlier date, it was barred by limitation 
tiff appealed contending that tho act complained “f 
was not anything done under the provisions of tof 
two Acts mentioned, that the cauRo nf of t ^ ie 

on 7th October wh^n hi. leg ^ am nutated arM ? 
not on 6th August, and that, i n any case a fresh 
cause of action arose on 7th October- that 
140 of the Bengal Local Self-Government Art S?'®? 
apply to a suit against the DiSli^ not 
incorporated body and was, therefore noXnr “mf 11 
plaintiff conceded that an action against \r ^ 

conuactio'n ££ 

themselves, and as it was the omission to 

this duty whioh gave rise to the cause of J 

negligence relied on by the plaintiff 

the purview of the sections mentioned, [p76™^£ 

(2) that no fresh oauae of action accrued to too 

thVr tif L 0n the 7th i 0ot 5 ber M ‘ho amputationof 
the limb wan merely a development of the orijall 
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ini hit 1 11 *-* ca'iso of action for which arose at- the 
till--' i ho injury was sustained; [p. 7^3, col. i.j 

tint section 1 16 of the local Self-Government 
Act provides t ho limitation for bringing a suit 
against the members of any District Board, and that 
upon a proper construction of the provisions of the 
Act, that section had no application to a suit against 
the District Board as a separate legal entity, and 
that, consequently, as against the District Board, 
the suit was not Barred by limitation and the plaint¬ 
iff was entitled to a decree, [p. 755, col. l.j 

Appeal from a decision of the Addi¬ 
tional Subordinate Jndge, Pnrulia, dated 
the 18th December 1916. 

Messrs. Kulxoant Sahay and S. K. Mitter t for 
the Appellant. 

The Hon’ble Mr. Hassan Imam and Messrs. 
N. G. StVia and S. N. Salit, for the 
Respondents. 

JUDGMENT. 

Dawson Milibr, C. J.—This ia an appeal by 
the plaintiff from a decision of the Additional 
Subordinate Judge of Pnrulia dated the 
18th Deoember 1916, in a suit instituted 
against the District Board of Manbhum 
and the Commissioners of the Parnlia Muni¬ 
cipality claiming, damages for personal 
injury alleged to have been caused by the 
negligence and breach of duty of one or 
both of the defendants. According to the 
plaintiff’s case, as alleged in the plaint, 
he was driving along the Indigo Faotory 
road at Purulia, where he resided, taking 
a friend to the Railway S ation at about 
6 o’olook in the morning on the 5th AugQ9t 
1915. Whilst so doing, in order to avoid 
a collision with a ticci gharry , which was 
approaching from the opposite direction, 
he took his trap to the left side of 
the road with the result that the left 
wheel of the trap struck against a heap 
of road gravel which was lying on that 
side and owiDg to the impact the plaintiff 
was thrown to the ground and suffered 


Being uncertain whether the District Board 
of Manbhum, which we are told was the 
rural authority, or the Municipality of 
Purulia, which is apparently the urban au¬ 
thority, was responsible for the upkeep and 
repair of the road where the accident hap¬ 
pened he made them both defendants to 
the present suit, which was instituted on 
the 6tb January 1916, and he claims one 
lakh of rupees as damages against the 
defendants or such of them as may -be 
found liable. Each of the defendants 
appeared and filed a written statement set* 
ting up various pleas in defence. Each of 
them also sets up a plea io bar by limit¬ 
ation under the provisions of oertain Acts 
of the Bengal Legislative Oounoil reqairiog, 
as they contend, suits of this nature to be 
brought within 3 months of the date when 
the cause of action accrued. The Act 
relied on by the Manbhum District Board 
(defendant No. 1) is the Bengal Local 
Self Government Act of 1885, seotion 146 
of which provides that, "No suit shall ho 
brought against the members of any District 
Board, Local Board or Union Committee, or 
any of their officers, or any person acting 
under their direction, for anything don® 
under this Act, until the expiration of one 
month next after notice in writing had 
been delivered or left at the office of such 
Board, or Committee and also (if the suit 
is intended to be brought against any officer 
of the said Board or Committee or anjr 
person aoting under their direction) at the 
place of abode of the person against wbpm 
such suit is intended to be brought, stating 

the cause of action and the name and plaod 

of abode of the person who intends to 

bring the suit * * * # # * 

* Every such aotion shall be opm; 

menoed within three months next after tb? 

accrual of the cause of action and not after? 


a oompuod fracture of the right leg, 
After being treated at the local Hospital, 
where he was attended by the Civil Sur¬ 
geon, he was taken to his own bungalow 
a few days later. At first the injury was 
not considered to be of a very serious 
nature, but, later on, complications, superven¬ 
ed and, on the 24th September, under medi¬ 
cal advice, he was removed to Calcutta for 
further treatment, and on the 7th October 
following it became neoessary to amputate his 
leg below the knee, 


rds”. . 

rhe Act relied on by the Pnrulia Mamei- 

,ity is the Bengal Municipal Act, 
tion 363 of whioh provides that, . 
t shall be brought against the 
nera of any Municipality, or any of the* 
oera, or any person aoting under 
ectior, for anything done unde - 
t until the expiration of one modjn 
rt after notioe in writing has been de - 
red or left at the offi,e of aaah Oommie. 
m>FB »» and ' nrboeeds in ex&otly r Vt&9 
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form as the Act of 1885 just quoted, the 
words such Commissioners” taking the pljoe 
bf the words “snob Board or Committee” in 
the other Aot. 

Several issues were framed in the suit, the 
fourth of whioh raised the question whe¬ 
ther the olaim was barred by limitation 
under the provisions of the section quoted. 
The oase oame on for trial before the 
Additional Subordinate Judge on the Ibth 
December 1916, and, at the request of the 
defendants, the learned Judge proceeded to 
decide the question of limitation first, as, in 
the event of the plea being upheld, it 
would be unnecessary to decide the other 
issues in the case, he oame to the conclu¬ 
sion that the acts complained of on the 
part of the defendants oame within the 
purview of the two sections relied on. He 
further found that the cause of action arose 
on the 5th August when the accident bad 
happened, and that no fresh cause of action 
acorued on the 7th Ojtober when it became 
necessary to amputate the plaintiff’s leg, and 
that the suit not having baen brought 
until after the expiry of three months from 
the earlier date it was barred by limita¬ 
tion. 

'From this decision the plaintiff has 
appealed. He oontenda, fir3t, that the negli- 
genoe or' breach of duty of the defendants 
was not anything done under the provisions 
of the two Acts in question and that, this 
being a question of fact, ought to be deter¬ 
mined before it oan be held that the case 
comes within the operation of the sections, 
Saoondly, he contended that the cause of 
action for the present suit in which he 
claimed damages for the loss of his leg 
arose not on the 5th August but on the 
7th October when the leg was amputated, 
and that, in any oase, if the csuse of action 
arose on the earlier date giving him a right 
to olaim for actual aod contingent damage 
including the loss of his limb, nevertheless 
a fresh cause of action arose when that 
' contingency in fact occurred. Thirdly, he 
contended, although this point was not 
‘raised in the Court below, that seotion 146 
‘of the Looal &elf-Government Aot, did 
'not' apply to a suit brought against the 
District Board as an incorporated body but 
•40: ft sqit brought against the members of 
tftnj District- Board in thrip persona) os* 

TT i . . i 


paoity and was, therefore, no bar to the present 
suit. 

For the purpose of deciding this pre¬ 
liminary question it mvnt be assumed that 
the allegations in the plaint are accurate. 
With regard to the first point, the plaint¬ 
iff contends that the negligence alleged 
against the defendants giving rise to his 
cause of action is not necessarily negligence 
arising in the performance of something 
done under the Acts in question, and that, 
before it oan be held that the seotion 
applies it must be determined whether the 
acts complained of were in fact acts done 
under the powers conferred by the Statute. It 
iB necessary, therefore, to examine the plaint 
in order to see how the plaintiff’s oase is 
framed. After stating the facts I have 
already referred to, he pleads in paragraph 
12 of the plaint that, ‘‘The plaintiff hes 
further been informed that the heap of 
road gravel had besD negligently stacked 
there and allowed to remain there oansing 
a considerable encroachment on the road 
itself and as it was not removed but allowed 
to remain for several months it became a 
oompaot mass hard enough to throw off 
the wheel that oame in oontaot with it and 
the plaintiff was thns thrown off his trap 
and fell t< down on the road”. Paragraph 13 

reads, That the plaintiff believes that the 
defendants had no right to leave the gravel 
on the road oansing thereby a considerable 
enoroaohment on the same and that it was 
their duty not to stack the said heap on 
the road aod, at any rate, to remove the 
same after it was no longer required 
and if the same had been removed there 
wouid not have been any such accident 
and the plaintiff would not have met with 
the serious injury that has been caused to 

* P ? ra » ra P h H reads,—“That the 
plaintiff has not been able to ascertain which 
of the two defendants collected the heap on 
the road or was bound to remove the same so 
as to allow the entire width of the road to be 
used as such but he believes that one of the 
defendants, if not both, was bound to do the 
same and he is entitled to his damage from 
either of tho defendants or both”. 

The firet observation I wish to make upon 
this form of pleading is that it is not in 
accordance with the provisions of Order VI 
rule 2 of the Civil Prooedure Code relating 


752 


INDIAN OASES. 


£l920 


ALLAN MATHBW80N V. CHAIRMAN OF THI DISTRICT BOARD OF MANBHCM. 


to the manner in whioh the facts relied on 
shall be pleaded. That rule provides that, 
“Every pleading shall Domain, and ooDtam 
only, a statement in a oonoise form of the 
material faots on whioh the party pleading 
relies for bia olaim or defenoe, as the oase 
may be, but not the evidence by whioh they 
are to be proved.” The paragraphs in the 
plaint to whioh I have just referred are 
hardly statements of faot at all exoept in 
so far as the plaintiff’s state of mind or 
belief is oonoerned whioh is not material in 
a pleading of matters of this sort and is, if 
anything, merely {evidence', I will assume, 
however, that what is stated as the plaintiff’s 
information and belief is meant to be stated 
as an allegation of faot. Even then, how- 
ever, it is nowhere alleged that the defendants 
or either of them stacked the gravel cr 
caused it to be staoked on the road. In faot, 
the plaintiff alleges in paragraph 14 that he 
has not been able to ascertain whioh of them 
oolleoted the heap on the road or was bound 
to remove it, but he believes that one of the 
defendants, if not both, were bound to do so 
and that he is entitled to damages. It is 
clear, therefore, that the negligence relied on 
in the plaiat is the failure of the defendants 
to remove the obstruction which had been 
negligently placed there by some body un¬ 
known, and as it was the duty of one or 
both of them to remove it they . have 
failed in this duty, whioh is the negligent 
complained of. Now, it is manifest that the 
only duty imposed upon the defendants m 
connection with the road is that arising out 
of the Statutes themselves and it is the 
omission to perform this duty which gives 
rise to the oause of action. The words used 
in the sections relied on by the defendants are 
“anything done under this Aot”, and where 
the words in a Statute used in connection 
with an offenoe or a oivil wrong refer to aots 
done they must be held to extend also to 
illegal omissions («ee section 4 (2) of the 
Bihar and Orissa General Clauses Aot, 19171, 
and it is this omission whioh arises under 
the Statute, or not at all, which is oomplamed 
of. In my opinion, it must betaken that the 
negligence relied on by the plaintiff comes 
within the purview of the aeotions men- 

l0 The second question is, whether a J r « Bh 
•anse of action arose when the plaintiff s leg 
yr*t amputated. I am unable to assent to 


the proposition that, where personal injuries 
are oooasioned by a negligent aot of the 
defendant a fresh oause of action arises 
whenever the damage suffered beoomea 

aggravated, It is well settled that the 
plaintiff in such a oase is entitled to com¬ 
pensation not only for damage actually 

visible at the time when the suit is institut¬ 
ed, or at the time of tbe trial but even 
for suoh consequential damage as may 

reasonably be expeoted to arise in the future 
from the wrongful aot oomplained of. . Had 
the plaintiff instituted the present suit and 
brought it to trial before the 7th October 
he would have been entitled to claim both 
for present and prospective damages 

arising from the iDjary and if, subsequently, 
it became necessary to amputate his leg a 
fresh suit for damages woold not have been 
maintainable. This arises from the maxim 
nemo debet bis vexari , pro una et eadem causa 
and it follows that, if a fresh oause of 
aotion arose upon a subsequent loss of the 
injured limb, his further suit would not be 
barred. This was decided as loDg ago as 
the reign of William III see letter v. Beal 
(1)] where it was deoided that the plaintiff 
who had sued the defendant for assault 
and battery and reoovered a sum of £11 
oould not afterwards bring a fresh suit 
on the ground*that, subsequently, part of 
his skull had come out of hie head by 
reason of the battery. It was contended 
od his behalf that the recovery in the former 
aotion was ODly for the bruise and battery 
but that here there was a mayhem by the 
loss of the skull giving a fresh cause of 
action, but this contention was rejected by 
the Court on the ground that,.the jury* 
in the,former action, considered the nature 
of the wound and gave damages for wl 
the damages that it had dona to the plaint¬ 
iff, In Eodsoll v. Stallebraii (2) Littledale, 
J., observed with respeot to an notion by a 
master for beating his servant per quod 
tervitium amitit: "It ie argned that a fresh 
astion might be bronght from time to time, 
hot that is not so, the aotion being 
foonded, not upon the damage only, 

hnt npon the nnlawfnl aot, and ‘^damage. 

Withoat the epeoial damage thin aotion 
/i a /i7on 1 Harm. 389; 91 B B. lift - 

2 il Ai* B.801, « F. AD-SOO. • 

p. 63; 8 Dowl. P. 0. 4b2j 9 L. J. I*. Q- 1821 W 
E, B, 429) 62 B. R< 360, 
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would not be maintainable at the plaintiff's 
suit. A fresh action could not be brought 
unless there were both a new unlawful aot 
and fresh damage”. In the present oase, 
although there was aggravated damage and 
possibly fresh damage, there was no new 
unlawful aot. If the plaintiff’s oonten- 
tion be aooepted it would logically follow 
that in many oases a new cause of action 
would arise every day after the injury 
was received. If a person were deprived of 
bis arm, and were thereby prevented from 
following his occupation of a musician, he 
would each day suffer further loss by 
reason of bis diminished earnings in that 
profession and he might not be able to 
follow any other. But it cannot be con- 
tended that a fresh oause of action arose 
6aoh day. The plaintiff relied on the oase 
of Barley Main Oolliery Company v. 
MitcUll (3), where the House of Lords 
held that the lessees of ooal under the 
plaintiff’s land were liable for subsidence 
of the plaintiff’s land caused by lack of 
support owing to the defendants working 
a mine, although the plaintiff had recovered 
damages for a previous subsidence some 12 
years earlier, and the defendants had ceased 
workiog the mice einoe the earlier date, lhe 
second Bubaidenoa was not a farther 
development of the first It was in a 
different part of the plaintiff s land. Their 
Lordships held that, in such a case, the 
cause of action was not complete until the 
damage actually occurred, but Lord Halsbury 
in his speech was careful to point out, 
"No one will think of disputing the pro- 
position that for one cause of action 
you must reoover all damages incident to 
it by law once and for ever, A house that 
has received a shock m,y not at once 
shew all the damage done to it, but it is 

damaged nonetheless then to th ® 
that it is damaged, and the fact that the 
0Dly manifests itself later on by 

stages doea oot alter the faet that the 
damage ie there; and 00 of the more complex 
mechanism of the haman frame, the damage 
is done in a railway accident, the whole 
machinery is injured though it may escape 
the eye or even the consciousness of the 
Offerer at the time; the later stages of 

(3) (1886) 11 A. 0. 127; 65 h. J. Q. B. 529; 54 L. 

882; 61 J. P. 148. 

48 


suffering are but the manifestations cf the 
original damage done, and consequent upon 
the injury originally sustained”. Lari 
Bramwell, in the same oase, observes: It 
is a rule that when a thing directly wrongful 
in itself is done to a man, in itself . a 
oause of action, he must, if he sue9 in 
respect of it, do so once and for all. As, 
if he is beaten or wounded, if he sues he 
must sue for all his damage, past, present 
and future, certain and contingent. He can¬ 
not maintain an action for a broken arm 
and subsequently for a broken rib though 
he did not know of it when he commenced 
hie 6rst action”. In the case before their 
Lordships’ House the cause of action was 
not complete until the damage was actually 
done, the lack of support was not in itself 
a matter whioh gave rise to a cause of 
action but it was this lack of support 
coupled with the injury sustained thereby. 
As Lord FitzGarald iu his speech stated: 
"There was a oomplete cause of action in 
1868 in respect of whioh compensation was 
given bat there was a liability to further 
disturbinoe. The defendants permitted the 
state of things to continue without taking any 
steps to prevent the occurrence of any future 
injury. A fresh subsidence took place, 
causing a new and further disturbance of 
the plaintiff’s enjoyment, which gave him 
a new and distinct cause of action ”. In 
oases, snob as that of the Darley Main 
Oolliery Company, the cause of action does 
not arise until actual damage ensues and 
it is for that damage only that the suit 
is maintainable, but in oases of personal 
injury a fresh oause of action does not 
arise by reason of the mere aggravation of 
the original injury and without any further 
wrong ou ths part of the defendant. If 
the plaintiff should suffer a fresh injury by 
a subsequent collision with the same heap 
of gravel, assuming the defendants to be 
liable at all, a fresh oause of action would 
arisa bat in the case bafore ui the ampafcation 
of the limb was merely a devalopmont of 
the original injury the oause of action for 
whioh arose at the time when the injury 
was suffered. 

The plaintiff contended thatin the present 
ease, as no previous suit had been brought* 
he could found hie action upon the lose oE 
hie leg by amputation pn the 7th October 
and I that the maxim nimo debet big vexdr \ 
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had no applioation. The maxim, however, 
is bastd upon the hypothesis that a fresh 
cause of aotion does not arise in suoh oases 
and this is in aooordanoe with the deoision 
in Oarey v. Metropolitan Borough of Ber¬ 
mondsey (4). Reliance was placed by the 
plaintiff upon seotion 24 of the Limitation 
Aot but, in my opinion, that section has 
no applioation lo the oiroumstanoes cf the 
present oase. The question is, when did the 
oauee of aotion arise, and that question I 
have already dealt with. The illustration 
to that seotion also seems olearly to shew 
the olaas of oases whioh the Legislature 
had in oontemplation. Upon this part of the 
oase, I think, the plaintiff’s contention must 
fail. 

The third point taken by he appellant 
was not urged in the Court below, but, as 
it depends upon the oonatruotion of the 
Statute it is open to the appellant to raise 
it here. It is admitted that it only applies 
in the oase of the Distriot Board of Manbhum 
as it is oonoeded that an aotion against the 
Munioipality is covered by seotion 363 of 
the Bengal Municipal Aot, 1884. In that 
Aot, seotion 2J provides that The Commis¬ 
sioners shall, in the name of their Chairman, 
by the desoription of ’The Chairman of 
the Munioipal Commissioners of.,....,’ be a 
body corporate, and have perpetual succession 
and a common sea), and in snob name 
shall sue and be sued,” and the Aot through¬ 
out in speaking of the body so incorporated 
refers to it as the Commissioners. In the 
Bengal Local Self-Government Aot of 1885, 
however, the matter stands differently. By 
seotion 20 of that Aot it is provided that 
“ Every Distriot Board shall be a body cor¬ 
porate by the name of ‘the Distriot Board 
of (name of distriot)’ and shall have perpetual 
euooession and a oommon seal, with power 
to acquire and hold property, both moveable 
and immoveable, and, subjeot to aoy rules 
made by the Lieutenant Governor under 
this Aot, to transfer any such property 
held by it, and to oontraot and do all other 
things neoessary for the purposes of this 
Aot, and may sue and be sued in its corpor¬ 
ate name.” Throughout the Aot, when referr* 
ing to the body so incorporated, it speaks 
of it as the ‘ Distriot Board’’ and not as the 
" members of the Board ” and, when 


intending to refer to the members of 
the Board as individuals, it speaks of them 
as “members constituting the Distriot Board,” 
or in other terms apt to describe them. (See 
seotion 132 A). Seotion 142 contemplates 
oertain kinds of suits against individual 
members of a Union Committee, Lcoal Board 
or Distriot Board for loss, waste or mis¬ 
application of any money or other property 
belonging to the Distriot Board, Looal 
Board or Union Committee, and provides that 
suoh member shall not be liable unless the 
loss, waste or misapplication is a direst result 
of his negligenoe or misoonduot while a 
member of one of these bodies. Seotion 14$, 
whioh is the limitation seotion relied on by 
the defendants, the Manbhum District Board, 
provides that, “No suit shall be brought 
against the members of any Distriot Board, 
L)oal Board or Union Committee or any of 
their officers or any person noting under their 
direction for anything done under this Aot, 
eto., and that every suoh aotion shall be 
oommenoed within three months next after 
the aoorual of the cause of aotion and not 
afterwards.” It oannot be disputed that an 
aotion may be brought against some or all 
of the members of the Distriot Board iu 
their individual oapaoity and not as a body 
oorporate and, in my opinion, it would be 
straining the language of the Aot to interpret 
it as including a suit against the Distriot 
Board whioh has a separate legal existenoe 
in the words “The members of any Distriot 
Board”. It was urged before us by the 
respondent that the wording of the seotion 
indicates that a suit against the Distriot 
Board was olearly contemplated as the 
seotion speaks of a suit not only against 
“the members of the Board” but also against 
any of their officers or any person aoting 
under their direotion. It is argued that the 
officers and other persons there mentioned 
are the Officers of the Board or persons 
aoting under the direotion of the Board and 
not of the individual members of the Board 
and that, therefore, the words members ox 
any Distriot Board” must be taken to refer 
to the Board itself. It is also contended that 
it would be a strange result if a suit against 
the individual members were barred by this 
seotion whilst the Board itself was left with¬ 
out the privilege of that immunity. What¬ 
ever foroe there may be in this argument, I 
think we are bound to eonstrue the words of 


(4) (1903) 20 T. L. R. 2, 67 J. P, 447. 
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the Beotion in their plain and natural mean¬ 
ing, and where the Aot throughout speaks of 
the Distriot Board” when intending to refer 
to that corporation and refers to a member 
or members of the Board or other looal 
authority when intending to indicate them 
personally, I think it wonld be a straining of 
the language of the section to hold that the 
words there used were intended to indio&te 
not what they say, namely, the members of 
the Distriat Board, but the Distriet Board 
itself as a separate legal entity. 

I think that this appeal, in so far as it is 
against the Distriot Board of Manbbum, 
should be allowed with oosts of the appeal, 
and to this extent the deoree of the lower 
Court should be varied. I do not think we 
should vary the order as to oosts in the 
Court below as this point was not there 
raised. In so far as the appeal was against 
the Commissioners of the PuruliaMunioipality, 
it is dismissed with coots to those respond* 
ents. 

Adami, J.—I agee. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appial from Original Ordbr No. 112 

of 1919. 

January 13, 1920. 

Present: —Justioe Sir Asutoah Mookerjee, Kt. 
and Mr. Justice Fletcher. 

JOY LALL and Co.,— Defendants— 

Appellants 

versus 

GOPIRAM BHOTICA— Plaintiff 
—Respondent, 

Letters Patent (Cal.) cl Ifi —Arbitration Act (IX 
Of 1893), 8. i9 —Order refusing to stay proceedings, 
whether "judgment"-Stay of proceedings, order for, 
defendant, when entitled to. 

An order refusing to stay proceedings under 
section 19 of the Arbitration Act on the ground 
that the applicant is not entitled to the benefit 
of that section by reason of steps taken by him in 
the proceedings in the suit, is a “judgment’ aud as 
nuch ia appealable under olause 15 of the Letters 

Patent, [p. 766, col. 2.] .. . . , 

Where before the institution of a amt, tne defend¬ 
ant refera the matters in dispute to arbitration, 
tad, subsequently, bat before any arbitration takes 


place, a suit is instituted, the defendant is entitled* 
before filing a written statement, to an order staying 
proceedings in the suit. [p. 757, ool. 1.] 

Appeal against the order of Mr. Justioe 
Greaves, dated the 9th Deoember 191S. 

Mr. S. B. Das (with him Mr. P. N, 
Ohatterjea ), for the Appellant. 

Mr. H. D. Bose , (with him Mr. S , M. Bose,) 
for the Respondent. 

JUDGMENT. 

Mookerjee, J.—This is an appeal against 
an order dismissing an application for stay 
of proceedings under seation 19 of the Indian 
Arbitration Aot. 

Thefaotsas set suit in the judgment of 
the Court below are shortly as follows. On 
the 6th Deoember 1917, a contract was en¬ 
tered into whereby the defendants, Joy Lall 
and Co., sold on behalf of Gopiram Bhotioal 
the plaintiff, for their order and on their 
aooonnt to their principal oertain goods 
which are set out in the dooument. The 
contract contains an arbitration olause pro¬ 
viding that any dispute whatsoever arising 
on or out of the contract shall be referred 
to arbitration. Disputes arose with regard 
to the oontraot and thereupon the brokers, 
Joy Lall andCo,, on the 18th November 1919, 
referred the matters in dispute to arbitration 
of the Bengal Chamber of Commerce, Be¬ 
fore any arbitration had taken plaoe, on the 
18th Deoember 1918, the plaintiffs instituted 
the present suit, asking for a declaration 
that there was no oontraot and seeking to 
restrain the defendants from proceeding with 
the arbitration. A rule was issued for the 
grant of an interlocutory injunotioD, was 
heard in Deoember 1918, and judgment 
was reserved, but it waB not till the 4th 
June 1919 that Mr. Justioe Chaudhuri 
restrained the defendants from proceeding 
with the arbitration. An appeal was pre¬ 
sented by the defendants against this order 
of Mr. Justioe Chaudhuri; that appeal was 
allowed on the 2ud Deoember 1919, # and, as 
a result, the interlocutory injunction was dis¬ 
solved. Thereupon, the present application 
was made od the 4th Deoember 1919 for stay 
of proceedings under section 19 of the Indian 
Arbitration Act. Mr. Justice Greaves has' 
held that the application must be refused on 
the ground that the applicants had taken 
steps in the proceedings within the meaning 

•See 66 Ind. Oae. 778— Ed. * 
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of that seotion. In oar opinion this view 
cannot beeupported. 

Section 19 of the Indian Arbitration Act 
is in these terms:—“Where any party to 
a submission to whioh this Act appliep, or 
any person claiming under him, commences 
any legal prooeedings against any other party 
to the submission, or any person olaiming 
under him, in reapeot of any matter agreed 
to be referred, any party to such legal 
prooeedings may, at any time after appearanoe 
and before filing a written statement or 
taking any other steps in the proceedings, 
apply to the Court to stay the prooeedings 
and the Court, if satisfied that there is no 
sufficient reason why the matter should not 
be referred in aooordanoe with the sub¬ 
mission find that the applicant was, at the 
time when the proceedings were commenced, 
and still remains, ready and willing to do 
all things neoesEary to the proper conduct of 
the arbitration, may make an order staying 
the proceedings.” 

A preliminary objeation baa been taken 
that the order made by Mr. Justioe Greaves 
refusing to stay proceedings under this 
seotion, is not a judgment within the mean¬ 
ing of clause 15 of the Letters Patent and 
is not appealable. In support of this argu¬ 
ment, reliance has been plaoed upon a de¬ 
cision of this Court in The Justices of the 
Peace for Calcutta v, Oriental Qas Company 
(1) It is not disputed that the case is not 
precisely in point : there the appeal was 
preferred against an order issuing a mandamus 
and it was held by the Court of Appeal 
that the order was not a ‘judgment* 
inasmuch as it did not determine the 
merits of any question between the parties. 
Sir Richard Couch, O. J., defined the term 
‘judgment’ as used in danse 15 to mean a 
decision whioh affects the merits of the 
question between the parties by determining 
some right or liability. He then proceeded 
to point out that there may be an obvious 
difference between an order for the admis¬ 
sion of a plaint and an order for its rejec¬ 
tion. The former determines nothing, but 
is merely the first step towards putting the 
ease in a shape for determination: the latter 
determines finally, 60 far as the Court whioh 
makes the order is concerned, that the suit, 
as brought, will not lie. The decision, 


r 



’ % 

therefore, is a judgment in the proper sense 
of the term. This definition is further 
exemplified in the judgment of Sir Richard 
Couch in the case of Radjee Ismail Radjee 
Hubbeeb v. Radjee Mahomed Radjee Joosub (2) 
where he held that an order determining 
that the plaintiff was not entitled to main¬ 
tain his suit on the Original Side of this 
Court was a‘judgment* within the meaning 
of the Letters Patent. He observed that 
the decision was of great importance to the 
parties : it was Dot a mere formal order or 
an order merely regulating the procedure^ 
in the suit, but one that had the effeot of 
giving a jurisdiction to the Court which it 
otherwise would not have and it might 
fairly be said to determine some right 
between them, vie , the right to sue in a 
particular Court, and to compel the defend¬ 
ant*, who were not within its local jurisdic- 
tior, to come in and defend the suit, or if 
they did not, to make them liable to have a 
decree passed against them in their absenoe. 
The test formulated by Sir Richard Couch has 
been repeatedly applied by this Court in prin¬ 
ciple in later oases: Mathura v. Haran Chandra 
Shah (3) and Budhu Lai v. Ohattu Oope (4). 
In the case before us, seotion 19 of the 
Indian Arbitration Aot entitles the applicant 
to apply under that seotion to the Court to 
stay legal proceedidgs. Mr. Justice Greaves 
has held, by his order, that the applicant 
was not, in the circumstances of this case, 
competent to avail himself of the benefit of 
that Beotion by reason of steps taken by 
him in the proceedings in the suit. ThiS; 
decision virtually determines that the con¬ 
troversy between the parties must be decided 
by this Court and not by arbitration. In our 
opinion, this determination is a judgment 
within the meaning of the Letters Patent, 
and as suoh is appealable under clause 15.^ 
The question next arises, whether the view 
taken by Mr. Justioe Greaves can be sup-% 
ported on the merits. Mr. Bose has expressed 
his inabili' y to support the order on the ground 
mentioned in the judgment. Thelearned Judge 
has held, in the first place, that the appeal- 
against the order of Mr. Jnstioe Chaudhuri; 
did not constitute taking a step m tbe J 


(2) 13 B. L. R. filj 21 W. R. f 03. 

(3; 34 lnd. CaB. 634j 43 C. 867; 20 0. W. 




23 C. li. J- 4r43. . - m 0 aa ojt" * 

(4) 39 lnd Caa. 466; 44 O. 804j 21 C. W. N. 269j 20^ 

C. L. J. 193; 18 Or. L. J. 497 


(1) 8 B. L. R. 433 at p. 462; 17 W. R. 364. 
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proceedings within the meaning of section 19. 
This view is clearly right. Seotion 19 eon- 
templates the institution of a suit, notwith¬ 
standing an agreement to refer to arbitra¬ 
tion, and authorises the defendant in such 
suit to apply for stay before he has 
filed his written statement or taken any 
other step in the suit. It is difficult to 
appreciate how this oan stand in the way 
of the defendant in the oiroumstanoes of the 
present case. If a oontrary view were takeD, 
the result would follow that the defend- 
ant would be deprived of his right 
to appeal against the adverse order made 
in the proceedings instituted by the respond 
ent himself. The learned Judge, however, 
has held, in the second plaoe, and in support 
of his view has referred to the decision in 
Adams v. Gatley (5), that oertain grounds 
taken in the memorandum of appeal present¬ 
ed by the defendants to this Court, when they 
appealed against the order of Mr. Justice 
Chaudhuri, constituted the taking of a step 
in the proceedings within the meaning 
of seotion 19. Those grounds have been 
placed before us and Mr. Bose has frankly 
oonoeded that he cannot explain how the 
grounds oan be treated as taking a step,” 
which, to operate as a bar, must, aB pointed 
out already, be taken in the suit. The 
deoision mentioned by the learned Judge 
dearly does not support hia view. In that 
case, a party to a submission against whom 
legal proceedings had been commenced b7 
another party to the submission applied to 
the Court for stay of proceedings until 
security for oosts was given, and it was 
held that he had taken steps in the pro¬ 
ceedings so as to disentitle him to apply 
under section 4 of the Arbitration Aob of 
1889 to have the proceedings in the ac¬ 
tion stayed. There the defendant bad 
applied to the Court to stay the proceedings 
until security for oosts was giveD, and this 
implied that if suoh security was given, the 
action might proceed. Mr. Justice Mathew 
said that the defendant had done two things 
whioh were objected to as being ' steps in the 

proceedings” so as to disentitle him to apply 

under seotion 4 of the Arbitration Act. The 
first was that be bad applied for and obtain¬ 
ed a statement of claim. It wassaidb that this 
was really a part of the appearance as indi- 

(5) (1892) 06 L. T. 687j 40 W, B. 670. 


oated in Ives Sf Barker v. Williams{&). However 
that might be, it was quite dear that the 
other thing which he had done, tit , applied 
for a stay until security for oosts had been 
given was a step in the proceedings within 
the seotion. By asking for security, the 
defendant had shown his willingness to 
proceed in the action if that security were 
given and showed also that he was not comply¬ 
ing with the condition in the seotion that he 
should be ready and willing to go to arbitra¬ 
tion. dearly those reasons have no application 
to the oiroumstanoes of this case. 

I see no escape from the oonclusion that 
the order made by Mr. Justioe Greaves 
cannot be supported, and that this appeal 
must be allowed with oosts in both Courts, 
with the result that application under section 
19 is granted. 

Fletcher, J.—I am of the same opinion. 

Appeal allowed , 

(6) (1894) 2 Ch. D. 478; 63 L. J. Oh. 621; 7 R. 243; 
70 L. T. 674; 42 W. R. 4S3. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1947 of 1915. 

February 28, 1920. 

Present ;—Mr. Justioe Shadi Lai and 
Mr. Justioe Martineau, 

JAI KISHEN DAS and others—Plaintiffs 

—Appellants 
versus 

ARYA PRITI NIDHI SABHA and others 
—Defend ints—Respondents. 

Iransfcr of Property Act (IV of 1882 ), g. 65— 
Contract Act (IX of 1872,), s. 73 — Vendor and pur. 
chaser - Specified area sold—Vendee evicted from part 
by person claiming superior title—Vendor, liability of 
— Damages, measure of . 

Where a specified area of land is Bold and the 
price is calculated not at a lamp sum but at a cer¬ 
tain rate with reference to the area sold, and the 
vendee is subsequently evicted from a portion of 
the land sold by a third person claiming under a 
superior title, he is entitled to recover damages 
from the vendor for the deficiency in area thus 
caused, and the measure of damages is the price of 
the land from whioh the vendee has been evicted 
a t the date of eviotion, [p, 760, ooL 2,] * 
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First appeal from the decree of the 
Senior Subordinate Judge, Lahore, dated the 
19th April 1915. 

Messrs. Manohar Lai , B. N. Kapur and 
Balwant Eat, for the Appellants. 

Messrs. Oertel and Atimullah, for Fazl 
Ilahi, Messrs. Durga Das and Dharm Chand , 
for the Arya Priti Nidhi Sabha, Respondents. 

JUDGMENT.—This appeal arises out of 
an action brought by the plaintiffs, who 
are appellants before us, for possession of 
4 kanale and 4 marlas of land against 
defendants Nos. 1 and 2, and, in the event 
of the plaintiffs’ failure to recover posses¬ 
sion, for damages against the remaining 
defendants. The Subordinate Judge has 
dismissed the suit in toto , and on this 
appeal preferred by the plaintiffs the main 
question on the merits is, whether the 
plaintiffs are entitled to damages, as the 
finding of the Subordinate Judge in favour 
of defendants Nos. 1 and 2 has not been 
seriously contested in this Court. 

The facts bearing upon the dispute 

between the parties are briefly as follows:_ 

On the 16th September 1907 Ohiragh Din 
and his son, Muhammad Bakhsb, the pre¬ 
decessors of defendants Nos. 3 to 8, sold 
to the plaintiffs 79 kanals and 4 marlas 
of land situate at Naulakha, near the 
Railway Station, Lahore. The property sold 
comprised several plots of land contiguous 
to one another which formed part of 
different khasra numbers specified in the 
sale-deed. The price paid by the vendees 
to the vendors was Rs. 83,160, and was 
oaloulated, as expressly stated in the deed 
at the rate of Rs. 1,050 per kanal. It is 
alleged in the plaint that the vendors put 
the plaintiffs in possession of the entire 
area sold to them, and that it was on a 
subsequent date that the plaintiffs were 
evicted from 4 kanals and 4 marlas by 
defendants Nos. 1 and 2 claiming to be 
the owners thereof on the ground of their 
prior title. The plaintiffs further asserted 
in paragraph 3 of the plaint, aDd this 
assertion was expressly admitted in the 
written statement on behalf of the vendors* 
suocessors-in-interest who contested the suit 
that the vendors had assured the vendees 
*‘that they were the. sole owners of the 
land sold and that there was no defect 
jo their title.” The defendants, however 


pleaded that the plaintiffs were, at the 
time of the suit, in possession of the entire 
property sold to them; and that, at any rate, 
the measure of damages should be the price 
paid by the vendees for the area in ques¬ 
tion. 

Before dealing with the merits of the 
oase, we must refer to a preliminary objec¬ 
tion raised by Mr. Oertel on behalf of the 
respondents that the appeal has abated and 
should fail on that ground. It appears 
that of the six defendants who were sued 
as the representatives of the deceased 
vendors, four died during the pendency of 
the appeal, and that no application to implead 
their legal representatives has been made 
by the appellants. They, however, contend 
that these persons were not neoessary 
parties to the litigation, and that there 
was, therefore, no need to implead their 
legal representatives. It is common ground 
that these four persons were the two widows 
and two daughters of tbe deceased Muham¬ 
mad Bakhsb, and the plaint shows that 
they were impleaded as defendants simply 
because it was said that they stated them¬ 
selves to be the deceased’s heirs. We find 
that three of tbem, though duly served, 
did not appear in the trial Court at any 
stage of tbe oase, and the proceedings were 
consequently ex parte against them, and 
that tbe fourth person was the mother of 
F*z*l Ilahi (defendant No. S) who, as the 
boo ofl Muhammad Bakhsh, claimed to be 
the sole heir of the vendors and repudiated 
the assertion as to defendants Nos. 3 to 7 
baing their heirs. It is lo be observed that 
this lady, on wbose behalf there was an 
appearance in tbe trial Court, identified 
herself with the defence put forward by 
Fttzal Ilahi, and that both of them were 
defended by the same Pleader. Consider¬ 
ing that the plaintiffs impleaded all the 
relatives of the vendors ex majori cautela 
without making any definite assertion $bat 
all of them were entitled to be regarded 
as their heirs ; that Fazal Ilahi, the only 
male member of the family, olaimed to 
be tbe sole heir ; that this olaim was en¬ 
dorsed by one of the four persons who died 
during the pendensy of the appeal and 
was rot demurred to by the remaining 
three, and that Fazal Ilahi has since 
succeeded in establishing in a Court 
of Justice his right to cucceed to the estatfi • 
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left by the deceased to the exclusion of of the land sold to the plaintiffs. It appears 


the female members of the family (though 
we are told that an appeal is pending 
against thatl judgment), we hold that, so 
far as the present litigation is concerned, 
the deoeased persons were not necessary 
parties, and that the appeal oan proceed 
without impleading their representatives. 

It is to be observed that the representa- 
tives of the vendors were, qua the claim for 
damages, joint debtors of the plaintiffs, and 
the latter oould, aooording to the law declared 
by section 43 of the Contrast Aot, have 
sued any one or more of them to recover 
the whole of the damages. It is, however, 
urged that the option given by the afore¬ 
said ’seotion should be exercised before the 
institution of the suit, and that it is now 
too late for the plaintiffs to elect the debtor 
or debtors from whom they should reoover 
the money. It is true that the judgment 
in Boo Qhulam Muhammad Khan v. Nahar Ali 
(1) supports this aontentioD, but the learned 
Judges, who decided that aase, did not 
consider the question whether the right to 
sae survived against the surviving defend¬ 
ant or defendants alone within the meaning 
of Order XXII, rule 2, Civil Procedure 
Code. It is, however, unnecessary to pursue 
the subject any further, beoause, on the 
special faats set out above, we consider that 
Fazal Ilabi alone should be treated for the 
purpose of this litigation as the representative 
of the vendors. 

Coming now to the merits, we find that 
one Mirza Asad Beg was the original pro- 
prietor of a large estate comprising the 
land in dispute, and that he proceeded to 
sell bis property in parcels. It appears that 
in 1905 the defendants Nos. 1 and 2 pur- 
chased from him a certain area, and similarly 
Ohiragh Din and Muhammad Bakhsh pur¬ 
chased another plot of land out of that 
estate a portion of which was sold by them 
to the plaintiffs in 1907. It ic olaimed 
on behalf of defendants Nos. 1 and 2 that 
the land in dispute formed part of the 
property sold to them by Mirza Asad Beg, 
and this claim has not been resisted before 
ns. It may be that the boundaries of the 
estate purchased by the aforesaid defendants 
were not clearly demarcated, the result being 
that the plot in dispute was treated ac part 


that the latter took possession thereof soon 
after the sale in their favour. When they, 
however, proceeded to parcel out their estate 
into small plots for building purposes and 
to sell them to different persons, the said 
defendants, discovering that the land in 
dispute belonged to them, successfully assert* 
ed their right and recovered possession of the 
land. 

Mr. Manobar Lai for the plaintiffs has 
not been able to show that his clients are 
entitled to the land in dispute as against 
defendants Nos. I and 2. Indeed, the learn¬ 
ed Counsel has made do real attempt to 
impeach the finding of the Subordinate Judge 
on the subject, and it is, therefore, un¬ 
necessary to discuss the matter any further. 
Suffice it to say that the plaintiffs have 
not established their title to the land, and 
cannot, consequently, reoover possession from 
defendants Nos. 1 and 2. 

As regards damages, the Subordinate 
Judge finds that infield No, 951 the plaintiffs 
hold 5 kanals and I maria short of the 
area specified in the sale-deed, but that in 
field No. 955 they possess 18 manias in excess 
of what they are entitled to under the 
conveyance, Aooording tojthis finding, whioh 
is supported by evidence, the plaintiffs would 
require 4 kanals and 3 marlas in order to 
make up the entire area sold to them; 
but Mr. Oertel contends that just as they 
have some area in excess in field No. 955, 
so they possess a larger area in other fields 
than that awarded to them by the sale- 
deed; and that this exoess would be sufficient 
to compensate them for the above deficiency. 
This contention was not put forward in 
the trial Court, but it is clear that the 
plaintiffs are not entitled to any damages, 
if they have reoeived, irrespective of the 
plot in dispute, 79 kanals and 4 marlas, the 
area s ild to them. The matter oan easily 
bs settled by measurements to be made on 
the spot. 

The terms of the conveyance make it 
absolutely dear that the vendors sold 79 
kanals and 4 marlas to the plaintiffs, and 
calculated the pri e a* the rate f Rs. 1,050 
pe hanal. It theref re, follows thar if 
the vendees got less than that area, it is 
the duty of the vendors either to make 
good the deficiency, or to pay damages for 

the loss thus caused to the vendees. It 


Cl) 53 7. B. 
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appears that field No. 951 was wrongly 
shown in the revenue reoord as having a 
larger area than it really contained, and the 
learned Subordinate Judge holds that the 
result of this wrong measurement is ‘‘that 
out of 41 kanals plaintiffs are only 4 kanals 
short, whereas defendants Nos. 1 and 2 are 
3 kanals short in 23 kanals, and defendants 
Nos. 3 to 8 are 15 marlas short in 5 kanals .” 
The learned Judge, therefore, finding that 
the plaintiffs have suffered least of all by 
reason of the deficiency in the area of field 
No. 951, has disallowed their claim for 
damages. 

We are unable to oonour in this conolu- 
siou. As stated above, the vendors expressly 
sold a certain area and realised as price, 
not a round sum, but a sum arrived at 
after calculating the priee at Rs. 1,050 
per kanal. It is obviously their duty to 
deliver that area free from any defeot in 
title. It is no answer to the vendees’ 
•laim that the vecdors got from their 
transferor less than what they bargained 
for. If they have suffered, they can adopt 
Buoh remedy against their transferor as is 
open to them: but the plea ad missricordiam. 
eannot furnish a valid defence to the plaint¬ 
iffs’ claim. It is to be observed that, after 
making the sale in favour of the plaintiffs, 
the vendors still kept some land with them 
and it cannot, therefore, be said that they 
were not in a position to deliver to the 
vendees the entire area mentioned in the 
deed. 

In view of the terms of the deed, the 
admission as to the guarantee of title con¬ 
tained in the writ'en statement, and the 
law on the subjeot deolared by seotion 55 
of the Transfer of Property Aot, we must 
hold that the plaintiffs are entitled to 
damage3 for any deficiency in the area sold 
to them. Following the rule laid down in 
section 73 of the Indian Contraot Aot, 
which does not exclude from its operation 
the oase of damage* for the breach of a 
contract relating to immoveable property, 
we ate of opinion that tbe measure of 
damages ii the price of the • land at the 
time of eviction. This is the rule lail 
down in biagardas Saubhagyadas v. Ahmed- 
hhan (2) and has since been affirmed in 
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Ranchhod Bhatoan v. Manmohandag Ramii 
(3) and Rabin Ohandra Saha v. Krishna 
Baroni Dassee (4), 

Upon the reoord as it stands we are 
unable to determine the date on which the 
eviction took plaoe. nor is there any evidence 
to show what the price of the property 
was on that date. The learned Subordinate 
Judge having dismissed the olaim as to 
damages on a preliminary point has rot 
recorded any finding on issue No. 5 whioh 
dealt with the amount of damages. We are, 
therefore, constrained to remand the case for 
determination of the amount of damages, if 
aDy, sustained by the plaintiffs. 

Accordingly, while dismissing the appeal 
against defendants Nos. I and 2 with ocsts 
we set aside the decree dismissing the olaim 
for damages, and remit the case for redeei- 
sion with reference to the foregoipg 
remark*. The costs as between tbe plaintiffs 
and the defendants other than defendants 
Nos. 1 and 2 shall abide the event. 

Appeal accepted; Oase remanded. 

(3) 32 B. 16^; 9 Bom. L. E. 1087. 

(4) 9 Ind. Cas. 526; 38 C. 468; 16 0. W. N. 420. 


ALLAHABAD HIGH COURT. 

Sicond Civil Appeal No. 266 of 1918. 

April 24, 1920. 

I resent: —Mr. Justice Tndball. 

GUKCHARAN KUAR—Pljiktijf 

— Appeilart 
t erfus 

DEOKINANDAN KUaR- Difindaat 

— Bepponibat. 

Agra Tenancy Act (11 of 11013, *■ 177 —Appeal 

Proprietary title, meaning of. 

Under section 177 of the Agra Tenancy Act an 
appeal lies to a District Judge from the decision of 
a Revenue Court in a suit in which the question of 
proprietary title has been in issue in the Court of 
first instance and is a matter in issue in the 
appeal The words “proprietary title,” however, refer 
not to a disputed title to a tenure or a tenant b 
right but only to the Zemindari, consequently, an 
order of ejectment in a suit by a uBufiuotuaiy ro or *7 
gagee of a fixed rate tenure in which the defendant 
pleads that he is not the plaintiffs sub-tenant, to 
not appealable to the District Judge as there is 
no question of proprietary title involved in 

suit. [p. 701, ool, 1.3 j . . 
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Seoond appeal against the deoision of the 
District Judge, Ghazipnr, dated the 5th 
Deoember 1917. 

Mr. If. L. Agarivila, for the Appellant. 

Mr. Lakshmi Narayan , for the Respond¬ 
ent. 

JUDGMENT.-The fasts of this oiss are 
simple- The plaintiff-appellant before me 
is the father of the defendant respondent. 
The property in dispute between them is 
a part of a fixed rate tenancy. The father 
brought a suit in the Rtvjnoe Court for 
the ejeotment of the son on grounds speci¬ 
fied in section 50 of the Tenanoy Act. 
The son in reply pleaded that he and his 
father constituted a joint Hindu family, and 
that that family was the owner of the 
rights in the land and that he was not 
his father’s sub-tenant, I may note here 
that the father is the usufructuary mort- 
gagee of the fixed rate tenure and not 
the original owner. The Court of first 
instance, that is, of the Assistant Collector, 
deoided in favour of the plaintiff an “ 
decreed the ejectment. The defendant filed 
an appeal in the Court of the District 
Judge. The District Judge aUowed the 
appeal and dismissed the suit. The plaint- 
iff has come here in seoond appeal, ine 
first point taken before me ia that the 
lower Appellate Coort had no jarisd.otion 
ae no appeal laid to it from the deo.a.on 
of the Assistant Colleator. It appears that 
this plea was not taken in the Court below 
as it might well have been taken. L nder 
seotion 177 of the Tenanoy Ast, an appeal 
lieB to the Distrist Judge from suits in 
group (o) Of the Sohedule attaobed to the 
let in whi.h the question of proprietary 
title has been in issue in the Court of 
first instanoe and is a matter in issue in 
the appeal It has been ruled elearly, 
in a ease very similar to the present one. 
by a Bench of this Court that the words 
“ proprietary title ” do not refer to a die- 
puted title to a tenure or a tenant s right 
but they include only titles to the Zsmindar. 
and not titles to tenants right. The 

decision i- to be found in »««“ *• 
Qajadhar (0. The decision of a single 
Judge of this Court was considered in that 
ease and was overruled. In that oate 
also there was a dispute as to a fixed 


rate tenanoy aDd the dispute wrb aa to the 
title to the tenure just ae it ia in the 
preeent case. It is, then fore, clear that 
do appeal laid to the Court below. I must, 
therefore, allow the appeal. I set aside 
the decree of the lower Appellate Court 
and direot that the memorandum of appeal 
fce returned to the defendant respondent, 
who was the appellant in that Court, so 
that he may be able to present it to the 
proper Court. The plea of jurisdiction was 
Dot taken in the Court below and, in these 
circumstances, I direot that the parties bear 
their own costs both of this Court and of 
the lower Appellate Court. 

Order set aside. 


CALCUTTA HIGH COURT. 

Ordinary OaIG nal Civil Jurisdiction Suit 

No. 1368 of 1919. 

May 30, 1919. 

Present: —Mr. Justice Rankin. 

KUNJ1LAL MONOHAR DAS— 

Plaintiff 

versus 

DURGA PRASAD DEBlPROSAD— 

Defendant. 

Contract Act (IX oj 1672), s. 66 —Act of State 
rendering performance of contract impossible — Contract, 
whether avoided. 

The parties, with full knowledge of the reatric- 
tion.-i imposed by Government as regards the 
affreightment of goods by rail, and that it was 
impossible without a priority certificate to get goods 
sent by rail, entered into a contract for the pur¬ 
chase and forward delivery of linseed, assuming 
that, by the timo of the performance of the agree¬ 
ment, the normal state of affairs would have 
returned. When, however, the time for performance 
of the contract arrived, the restrictions bad not 
been removed and it was impossible for the soller 
to make delivery In these circumstances, a case 
was Btated for the opinion of the Court upon the 
rights of the buyer and seller under the contract : 

Held, that, in the circumstances, the contract had 
become void before breach, and the seller was 
excused from the performance thereof, and that, 
consequently, the buyer was not entitled to recover 
any compensation from the seller, [p. 766, col. 1.} 

Messrs. B. L. Mit er, and K. P. Khaitan, for 
the Plaintiff. 

Messrs. ■$. K. Baner.es , for the Defend- 


(1) A, W, N. (1908) 46j 30 A. 133j 6 A. L. J. 71. 
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JUDGMENT.—Thia i? a speoial case for 
the opinion of the Coart upon the rights 
of buyers and sellers under a oontraot that 
was made on the 5th November last year. 
That was a oontraot for the sale of 50 
tons new orop up-oountry small grain 
linseed and by the terms of the oontraot it 
is perfeotly olear, that the method by whioh 
the oontraot was to be carried out was, 
by having the goods put on rail at the up- 
oountry station and transmitted in that 
manner to the Kidderpore Dooks. It appears 
that the harvesting of this linseed begins in 
the month of March and that the despatch 
of it would, in ordinary oiroumstanoes, be 
oommenoed in the month of April. Now, 
at the time the oontraot was made, the 
position as regards the affreightment of snob 
goods by rail was that all the railway 
wagons for the purpose were under the 
control of Government and that, without a 
oertifioate from the proper officer of Govern¬ 
ment, it was impossible to get the goods 
sent by rail and it was well known to the 
parties at the time when they entered into 
the oontraot that that was the position. As 
regards Retting the oertifioate from the 
proper offioer of the Goverment at the time 
this oontraot was made, I oolleot that it was 
known to the parties that snob a oertifioate 
was, at that time, not being granted for 
the purpose of ordinary commercial contrasts 
suoh as this. Now, under these oiroum- 
stances, the question arises whether the oon¬ 
traot has become void by reason of the 
impossibility or illegality of its performance, 
and, it is to be observed, that, although at 
the time the oontraot was- made it would 
have been impossible to do what the con- 
traot contemplated, nevertheless, the oontraot 
was a forward oontraot to be performed in 
the future, and the finding of faot upon the 
speoial case before me is that, when the 
oontraot was entered into, it was assumed 
that the Armistice having been arranged 
in Europe, Government would, by the time 
linseed deliverable under the said oontraot 
would have to be despatched, give up the 
control, that all *be restrictions would be 
removed and the Railway Company would 
aooept linseed for despatoh from up-oountry 
to the Kidderpore Dooks. It is not olear 
whether the oontrol by Government was 
under btatutojy authority or how otherwise, 
bat it mast, I think, be taken by me as 


in the nature of an aot of State whioh 
gives rise to a duty upon the subjeot as 
well as an aot whioh rendered the perform* 
anoe of the oontraot impossible. The state¬ 
ment in the speoial oxte, " that it was 
assumed that Government would give up 
the oontrol” is taken by me as intending 
to 9ay that it was a pre-supposition of both 
parties to the oontraot, a oommon postulate 
between the buyer and seller at the time 
the oontraot was made. Now, under these 
oiroumstanoes, the question presented by this 
oontraot is somewhat interesting and I 
think novel. There oan be no doubt that 
the rules applicable to an obligation created 
by a oontraot are distinct from those ap¬ 
plicable to an obligation whioh the law 
itself imposes upon the subjeot. So 
far as obligations imposed by the law 
are concerned, the aot of God, for example, 
is regarded as a oomplete answer. The 
law does not itaalf impose an obligation 
whioh is to be carried into effeot when an 
impossibility oomes in, but so far as obliga¬ 
tions created by a oontraot are oonoerned, 
the rule is very different. Prima facie, when 
the party bas not qualified his obligation, 
he must te taken to have weighed and 
accepted the risk of bis not being able to 
carry out the oontraot. This is quite olear 
as regards impossibility of performance 
whioh is relative to the ability or oiroum¬ 
stanoes of the party himself. It is also a 
general rule as regards an impossibility 
whioh is absolute, suoh as an impossibility 
created by a breakdown on a railway system, 
but while this is the general rule, it is a 
rule which is not of universal application, 
for example, from the nature of the oontraot 
itself, the qualifioation may be clearly im¬ 
plied. A oontraot of marriage, a oontraot of 
partnership, a contract of service are all 
oontraots with regard to whioh it is olear 
that, if one of the parties dies, or beoomes 
so ill as to be unable to perform his part of 
the oontraot, the oontraot is at an end 
and there is no claim for damages for 
breaoh of oontraot. Another olass of exoep* 
tion is to be seen in oases of bailment or of 
the lending of particular chattel. Suoh 
oases have been reviewed in the leading 
oase of Taylor v, Oaldutell (1) and the 

(1) (1863) 3 B. & S. 826; 32 L. J. Q. B. 164j 8 U. T. 
(k. s.) 366; 11 W. B. 726; 129 B, B. 678. 
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principle which was there laid dowa 
by Mr. Justice Blaokborn in this 
manner :—" Thic rnle is only applicable 
when a aontraot is positive and absolute and 
not subject to any conditions either express 
or implied, and there are authorities, which, ub 
we think, establish the principle that, where, 
from the nature of the contract, it appears 
that the parties must from the beginning 
have known that it could not be fulfilled, 
nnlesp, when the time for the fulfilment of 
the contract arrivep, some particular specified 
thing continued to exist, 60 that, when enter¬ 
ing into the contract, they must have contem¬ 
plated such continuing of existence as the 
foundation of what was to be done ; there, 
in the absenoe of any express or implied 
warranty that the thing shall exist, the 
contract, is not to be oonstrued as a positive 
oontraot but aB subject to an implied con¬ 
dition that the party Bball be excused, in 
case, before breach, performance becomes 
impossible from the perishing of the tbiDg 
without the default of the oontraotor.” The 
well-known series of oases known as The 
Coronation Cases show that where contracts 
have been made upon the footing that a 
particular event is going to take place, the 
principles of Taylor v. OaldweUi l), will apply. 
The contract will be impliedly conditional 
open that event or state of things bemg 
present at the time when performance is due. 
The principle of Taylcr v. Oaldwell (1) is not 
merely a principle to be found in that branch 
of law wbioh oonoerns particular things Je 
certo cwfore ” but is a general principle appli- 
cable to contracts where parties oontraot upon 
a common postulate: the oontraot will be 
impliedly conditional upon that common 
assumption holding good and will not be 
enforoed by the Court so as to throw upon 
one of the parties a risk which neither of the 
parties intended that he should bear. Now, 

the present case is. I think, an inverted ex- 

' ample of a case within that principle. It is 
not the case of people assuming a continuance 
of a state of oironmstances at the time the 
contract was made. It ie quite dear that, if 
the circumstances had continned as the same, 
the oontraot would have been futile and com¬ 
mercially insensible. The parties were con 
traoting not on the ooninuanoe^ but on a 
change in the circumstances, and the question 
is whether it is right to apply the principle 
of an implied condition to that state of 


affairs. It is to be observed that this is 
a forward oontraot and, as I read the state¬ 
ment of facts by which I am bound in the 
special case, the assumption of both parties 
at the time in spite of the existing state of 
affairs was that the normal state of affairs 
would have returned by the time of the per¬ 
formance of the agreement. It is not 
generally easy to suppose that there can be 
any assumption with regard to a change of 
oircumstances but when a state of things that 
exists is abnormal and temporary and looks 
as if it was coming to an end there is no 
impossibility in the ohange of oiroumstanoes 
being regardad by both parties as being 
absolutely oertain and being, as this case 
states, the assumption upon which the con¬ 
tract was made. If this were a matter which 
was being decided as regards the facts before 
me, it is evident that the fact that it was 
regarded a9 oertain that the normal state of 
circumstances would be resumed, would be a 
double edged consideration. If there was so 
little risk, it may well be that the seller 
was content to take it; but I have not got to 
oonsider this case from the point of view of 
the oorreot inferences to be drawn upon con¬ 
tested fact?. 1 have got to oonsider this 
case upon the facts as given to me. When 
I find it stated that this was the common 
assumption of both parties, I take that to 
mein that if I throw the risk upon either 
one of these parties, it would be throwing 
upon him something which the other party 
himself did not intend that he should bear. 

Now, with regard to this matter of an 
implied oooditior; the nearest case has been 
oited to me and that is Anglo-Russian Mer - 
chant Traders and Jjhn Batt ^ Oo„ In re (2). 
That was a oontraot for the shipment :f 
aluminium toVladivoatook, and, so far as I am 
concerned with that case, it was regarded as 
a oontraot for shipment from Eogland. The 
oontraot was made in August 1915 and the 
shipment was to ba iu December; that ia to 
eay, there was no question of the war com¬ 
ing to an end or of the parties being 
sure that in a few months’ time the normal 
state of things would have been resumed. 
The oontraot was made with no express 
condition as to the performance of it and the 
qi 9 stion was whether, as it was impossible to 

(2) ^ 1917i 2 K. B. 679; 86 L. J. K. B. 1360; 116 h, 
T. 805; 61 S. J. 691. 
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ship ainmininm from England owing to 
Ordinances which had been made in connection 
wish the war, the seller's obligation was to 
be regarded as absolate or not. That ease 
was decided npon the principles of law which 
were laid down in The Moorcock ” (3), 

that, if an implied oondition is absolutely 
necessary to give that effect to the transac* 
ticn whioh the parties must have intended 
at all events, this oondition is to be implied. 
The principle is both positive and negative. 
Where it is necessary for that purpose, an 
implication will be made; and no further impli¬ 
cation will be made than is necessary to 
give such efficacy to the transaction as must 
have been intended at all events. Applying 
those two principles of that case,the conclusion 
of the Court of Appeal was that the oontraot 
really was that the seller would use his best 
endeavours, would do everything reasonable 
to obtain permission to effect shipment, and 
that if be did that, and did not suooeed, he 
was not liable for damages. Now, in this 
ease the only difference of fact is that the 
parties were not contemplating the getting 
of priority certificates under existing con¬ 
ditions. They were contemplating euoh a 
ehange of oiroumstanoes as would make this 
unnecessary. But the principle seems to be 
the same. In order to give business efficacy 
to this oontraot and to give it the minimum 
that the parties must have intended, I 
think the parties are to be regarded as con¬ 
tracting upon the footing of a common 
assumption, contracting without the inten¬ 
tion that either of them should bear the risk 
whioh, in the events that have happened, has 
ultimately come about. It may be said that, 
in order to give business efficacy to the 
transaction, it is not neoessary upon these 
facts to imply a oondition. This has often 
been argued in such oases for the reason that, 
although the seller oannot deliver the goods, 
be can always do one or other of two things. 
He can always either deliver the goods or 
pay damages. That argument seems to me 
to be fallacious. When you are considering 
the intention of the parties when they were 
making this contract, I think it is of 
importance to remember that the intention 
cf the parties is that the contract shall be 
fulfilled. Contracts are not based upon the 

(3) (1889) 14 P. D. 64; £8 L. J. Adm- 73; 60 L. T. 
664; 37 W. K. 439; 6 Asp. M. 0. 373, 


assdmption of a breach being made. Com¬ 
mercial men know that contracts are often 
broken but the intention of the parties is not 
that a contract shall be broken and damages 
shall be paid. The intention of the parties 
is that it shall be carried into effect. 

I do not put this forward as a first principle. 
In the well-known case of Sanders v. 
Macle'n (4) oertain observations of Lord 
Justice Bowen may be taken by way of 
oontrast. The learned Judge there says that, 
“the oontraot of merchants, it is never super¬ 
fluous to remark, is not based upon the 
supposition of possible frauds. The object of 
mercantile gentlemen is to prevent the risk 
of insolvency, not of fraud, and any one who 
attempts to explain fully the law of merchants 
will soon find himself lost, if he begins by 
assuming that merchants conduct their 
business on the basis of attempting to insure 
themselves against fraudulent dealings; on 
the contrary, credit, not distrust, is the 
basis of commercial dealings.” This is not 
true of the possibility of breaoh of oontraot. 
The contract of merchants is based npon 
the possibility of breaoh of oontraot, upon 
the possibility of damages having to be paid 
particularly in the case of goods for whioh 
there is in the full sense of the word a 
"market”. The principle which I have 
been alluding to is not a principle whioh is 
io the least analogous to that of Lord 
Justice Bowen. The principle simply is this, 
that when yon are having regard to the 
intentiou of parties at the time of entering 
into the oontraot, the lawyer is apt to make 
a mistake if he assumes that the intention of 
the contracting parties is to bring about a 
state of oirenmstanoes such that the legal 
remedy of damages will require to be rsaorted 
to, lawyers assuming that it will pervert the 
intention of commercial men in oases of this 
sort. That being so, and applying the princi¬ 
ple that this contract was not a contract made 
indifferently for the sale of goods or for the 
payment of damage* 9 , but a oontraot for the 
delivery of goods, it seems to me that perform¬ 
ance is impossible, that the contract having 
been made upon the assumption that the 
normal state of things would have come into 
existence by March or April of this yew?, 
the intention of the oontraot would be 

» 

(4) » 1683 ) 11 Q.. B. D. 327 ; 62 L. J. Q. B.|481; 49- 
h. T. 462 ; 81 W.R. 098; 6 Asp. H. 0. 100. .. J 
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perverted, if I was to hold that the sellers 
are to insure the buyers against this ohanoe 
of the control of Government going on. For 
these reasons, 1 answer the questions which 
have been put to me in this way:— 

First: — Did, in the oiroumstanoes hereinbe¬ 
fore mentioned, 6uoh aoontraot become void and 
were the sellers exoused from the performanoe 
thereof ? My answer ip, yep, the oontraot 
beoame void before breach. 

Secondly:—Are the buyers entitled tore- 
oover aDy compensation fromthesellers? I an* 
swer that, do, either in respect of goods which 
were lying ready at the up-oountry station 
which the Railway Company refused to accept 
for despatch or in respeot of goods wbioh 
were not so delivered. I answer no” to both 
parts of the second question because the 
performanoe having beaome impossible, no 
tender could have had any effeot upon the 
Railway Company. 

It is important in this case to add that 
this decision proceeds entirely upon the faots 
as given to me by agreement, not only the 
faots as regards the oontraot and the position 
of Railway traffic but also the faots stated as 
regards the assumptions and intentions of the 
parties. When the latter class of facts is not 
the same, it is very probable that different 

considerations altogether will prevail. 

Answered accordingly. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 426 op 1917. 
June 25, 1920. 

I resent: —Mr. Justioe Piggott and 
Mr. Justioe Ryves. 

KHARIDAR KAPRA COMPANY 
ILiuitkd—Plaintiff—Appxllan r 

versus 


DATA KISHEN and others—Defendants— 

Respondents. 

Partnership—Hindu Lax* -Joint family-Managing 
member entering into partnershxp-Lxabdxty of other 

nterribsrs. 


Where the managing member of a Hindu joint 
family enters into a partnered but does not enter 
into any transactions in a representative oapaouy, 
Or hold himself out to ba the head of a joint family. 



tho other members of tho family cannot bo treat. 
e<l as partners in the partnership so as to make the 
family property liable on the death of the manag- 
iug member, [p. 768, col. 1.] 

First appeal from the decision of the Sub* 
ordinate Judge, Cawnpore. 

Mr. B. E, O'Conor, The Hon’ble Dr. Tej 
Bahadur Sapru and Mr. Kailas Nath Katju, 
for the Appellant. 

Messrs. Surendro Nath Sen, Pearey Lai 
Banerji and Radha Kant Malaviya, for the 
Respondents. 

JUDGMENT.—This suit was brought 
by the Kharid&r Kapra Company, a limited 
liability oompany registered under the 
Indian Companies Act, carrying on business 
at Cawnpore as importers of, and dealers iD, 
cloth. They sued through their managing 
director Raghuuandan Lai. Their cause of 
aotion was stated to arise out of the fol¬ 
lowing facts. There had been in Cawnpore 
one Girdhari Lai, a broker, and also a 
dealer in doth on his own account. This 
Girdhari Lai undoubtedly had for a 
number of years relations of various kinds 
with the plaintiff oompany. He earned 

brokerage from them in connection 

with their dealings and we see no reason 
to doubt that, at times at any rate, he 
entered into special ooDtraots with them, 
as, for instance, by offering to bear some 
specified share in the' expenses of a par¬ 
ticular deal in cloth and to share in the 
resultant profit or loss in the same 
proportion. These, of ooarse, were 

contracts of partnership pure and simple. 

In other cases, apparently, Girdhari Lai 
would take a speoi6ed number of bales of 
cloth on hie own account out of some large 
consignment ordered by the oompany and 
would leave the doth of which he thus became 
the owner in the hands of the oompany, 
subjeot to a general adjustment of accounts 
between them after the cloth had been sold, 
This Girdhari Lai died on the 19th of August 
1913 and the suit, out of wbioh this appeal 
arisep, was instituted on the 3rd of January 
19i7. There were five defendants impleaded: 
one was the widow of Girdhari Lai and 
another was the widow of his predeceased 
brother Banwari Lai. The second and third 
defendants are minors, being the sons of the 
aforesaid Banwari Lai, and, therefore, nephews 
of Girdhari Lai, although it has been alleged 
that one of them had been adopted by 
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Girdhari Lai as his own sod ; this point, 
however, is immaterial. The first and 
prinoipal defendant was one Daya Kishen 
whose father, Mangat Rai, was the own 
brother of Sham Lai, father of Girdhari ILal. 
It was alleged in the plaint that the ledger 
aooount whioh the company kept np from 
year to year showing all their dealings with 
Girdhari Lai was continued after his death, 
There were sales of oloth to Girdhari Lai’s 
oredit and he was oharged with the prioe 
of aloth purchased on his account, in accord¬ 
ance with the alleged agreement that this 
charge should only be brought into the 
account after the oloth had been disposed of. 
Further, it was alleged that the profit and 
loss account of a large number of transactions 
in wbioh Girdhari Lai had been a partner 
with the plaintiff-company was finally made 
up, some years after Girdhari Lai’s death, 
in the month of July 1916. In faot, it was 
alleged that accounts had been made up twice, 
once about February 1915 and the second 
time in July 1916. The plaintiff-oompaDy 
alleged that all the persons impleaded as 
defendants were members of a joint undivided 
Hindu family with Girdhari La), deceased; 
that Girdhari Lai aoted as the head and 
manager of that joint family; that the 
business relations of the company, whatever 
they amounted to in law, were with the joint 
family as such, and, therefore, continued 
uninterrupted after the death of Girdhari 
Lai. It was further alleged that 
Daya Kishen himself in substanoe accepted 
this position, that he carried on, after the 
death of Girdhari Lai, various branches of 
business whioh his cousin had hitherto been 
conducting and, in particular, dealt with the 
plaintiff-oompany as representative of the 
joint family in succession to Girdhari Lai. 
It was alleged that both the settlements of 
aooount previously referred to were made 
with Daya Kiehen and that the accounts 
were checked and passed by him. It was far¬ 
ther alleged that brokerage due from the plaint¬ 
iff-company to Daya Kishen had been 
credited in the ledger aooount kept up in 
the name of Girdhari Lai, with Daya 
Kishen’s full ooneent. Finally, it was 
alleged that on the 22nd of September 1916 
Daya Kishen had paid in cash to the 
plaintiff-oompaDy a sum of Rs. 5,000 on 
the understanding that this payment was 
made in reduction of the balance due to 


the oompaDy shown in the ledger account 
against Girdhari Lai. After allowing oredit 
for this item, the oompany claimed a sum 
of Rs. 2,735 9 6 with interest. There 
were instituted, at or about the same time 
two other suite, in one of whioh Daya 
Kishen olaimed from the plaintiff oompany 
the return of the Rs. 5,000 paid by him 
on the 22nd of September 1916, upon 
allegations of faot whioh we shall consider 
in their proper plaoe. There was also 
another suit brought by Daya Kishen in 
the Munsif’s Court claiming the brokerage 
due to him from the Kharidar Kapia 
Company. This last suit was transferred 
to the Court of the Subordinate Judge and 
the three suits were tried more or less 
together and disposed of in a single judg¬ 
ment. We have three appeals before us 
whioh have been argued out together, 
against the deorees passed by the Subordinate 
Judge in the three suits. It will, however, 
in our opinion, be more convenient to deal 
with the three appeals separately. This 
judgment relates to the suit brought by 
the Kharidar Kapra Company as plaintiff 
against the defendants who are alleged to 
be the surviving members of the joint 
family of whioh Girdhari Lai was at one 
time the head. The learned Subordinate 
Judge has found upon all issues of fact 
and law against the plaintiff-company. He 
has gone so far as to hold that, on the 
evidence, it is not proved that any debt 
is due, or ever was due, from Girdhari 
Lai or bis snooessors-in-interest .to. the 
plaintiff-oompany. In one sense this is, of 
oourse, the main issue in the oase; but as 
it happens it is not necessary for us to 
deal with it in disposing of this appeal* 
and it is only involved to a certain extent 
in the decision whioh we shall have to 
pronounoe on one of the other appeals now 
before us. Apart altogether from the ques¬ 
tion whether the plaintiff-oompany had or 
had not a olaim against Girdhari Lai at 
the moment of that gentleman’s death, and 
against his estate afterwards, the trial 
Oourt has found, firstly, that. Daya Kishen 
was never a member of a joint undivided 
Hindu family with Girdhari Lai and coma,, 
in no way be made liable for any olaim 
whioh the plaintiff-oompany might have 
against his oousin’s estate. Further, tna 
Oourt below has found that, as regards ^ 
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remaining defendants in the suit, any 
olaim whioh the company might have had 
was allowed to beoome barred by limitation, 
under Artiole 106 of the First Schedule to 
the Indian Limitation Aot, not having been 
brought within three yearB of Girdhari Lai’s 
death. In faofc, the trial Court holds that 
whatever partnership existed between the 
plaintiff-company and Girdhari Lai was 
a contractual relation with that gentleman 
personally and oame to an end with his 
death. For the disposal of this appeal 
it ia really sufficient for us to oonsider 
whether the above Endings of fact are 
correct and whether the inferences of law 
which folio v therefrom involve the dis¬ 
missal of this suit. The trial Court has 
discussed, in all necessary detail, the evi¬ 
dence which was produced in order to prove 
that Mangat Rai, father of iDaya Kisben, 
had separated from his brothers, including 
Shiam Lai, the father of Girdhari Lai, 
long before either Daya Kishen or Girdhari 
Lai oame to Cawnpore. Girdhari Lai and 
his father Shiam Lai were residents of the 
Hansi District and, admittedly, Girdhari Lai 
was the first member of the family who 
oame to Cawnpore to seek his fortune. 
Daya Kishen, in the company of an elder 
brother, oame there some years later and 
no doubt received a certain amount of 
assistance from Girdhari Lai in his efforts 
to get a start in the business world of 
CawDpore. We do not think, however, that 
any of the transactions in this connection 
to which our attention has been called in 
argument on behalf of the appellant-com¬ 
pany really serve to countervail the evi¬ 
dence on whioh the trial Court has relied as 
proving separation. Over and above this, 
there are one or two oircumstanoes whioh 
certainly favour Daya Kisben’s contention. 
Girdhari Lil seems to have prospered in 
the world very considerably and it is in 
evidence that he built for himself a house 
the value of whioh is given as Ra. 40,000 or 
'Rs. 50,C03. Daya Kishen in his evidence ex¬ 
pressly disclaimed having any kind of share 
in this house and, although, of course, this cir¬ 
cumstance is not oonolnsive, it does seem 
to add weight to his denial of jointness. 
Daya Kishen had gone to Delhi and had 
been living there for some years prior to 
the death of Girdhari Lai. It is quite true 
|bftt Daya Kishen’s principal business at 


Delhi was a brokerage business connected 
with the Delhi branch of a large firm for 
whioh Girdhari Lai was also working at 
Cawnpore; but the plaintiff-oompaDy has 
failed to prove that Daya Kishen at Delhi 
aoted in any way as Girdhari Lai’s partner, 
or that Daya Kishen’s brokerage account 
was settled with Girdhari Lai at Cawnpore, 
There'was, at any rate, separation in residence 
between the two cousins during this period. 
Daya Kishen oame to Cawnpore on haaring 
that Girdhari Lai was seriously ill and no 
doubt he did help in settling Girdhari Lai’s 
affairs after the death of the latter, bnt 
we cannot find anything in the evidence 
to justify a dear inference thatDaya Kishen’s 
oondnot in any particular matter was other 
than that of a oousin and a near relative 
helping the surviving members of a family 
whioh was in some trouble. It may be 
noted that Shiam Lil survived bis son 
Girdhari Lai, though he died before the 
institution of this suit. It is said that he 
was a very old man in feeble health and 
addicted to taking opium. At any rate, 
it seems dear from the evidence that Shiam 
Lai was not aoting as head of the joint 
family consisting of himself, his surviving 
son and his grandsons, at the time of 
Girdhari Lai’s death, and that he was not 
in a position to take up the management 
of the family affairs when Girdhari Lai 
was removed. On a review of the entire 
evidence on this point, and, after allowing 
all possible weight to the considerations 
which have been pressed upon us on behalf 
of the appellant company, we feel satisfied 
that the decision of the Court below was 
correct. We hold that Daya Kishen was 
never a member of a joint undivided Hindu 
family with Girdhari Lai. On the plead¬ 
ings in this oase it follows that Daya 
Kishen oannat be made personally liable 
for any part of the plaintiff-company’s 
olaim. There have been arguments address¬ 
ed to us almost amounting to a suggestion 
that Daya Kishen took over the business 
previously oarried od by Girdhari Lai 
under suoh circumstances and conditions 
as would amount to a fresh contract of 
partnership between himself and the plaint¬ 
iff-company. In oar opinion, however, not 
only was no such oase as this set up in 
the plaint, but suoh evidence as there is 
on the record bearing upon this suggestion 
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falls far short of what would be required to 
prove it true. 

The only point remaining, bo far as this 
appeal is oonoerned, is the question whether 
the Court below was right in bolding that aDy 
claim which the plaintiff-oompany might have 
against the estate of Girdhari Lai had become 
barred by limitation as against the defendants 
other than Daya Kishen. In so far as 
any items are olaimed as representing the 
price of goods supplied to Girdhari Lai, 
tbe olaim in respect of suob items would 
seem to be olearly time-barred. For the rest, 
the oase set up in the plaint really rests 
upon the allegations of partnership between 
the plaintiff-oompany and the joint family 
of whioh Girdhari Lai was the working 
head, whioh partnership, it is contended 
would continue uninterrupted by the death 
of Girdhari Lai. There is really nothing 
that oan be called evidence from whioh 
the Court could be asked to infer that 
Girdhari Lai entered into all his various 
transactions with the plaintiff-oompany in 
any representative capacity or held himself 
out to be the head of a joint family, whioh 
family, be it remembered, would necessarily 
include his aged father as well as his 
minor nephews. The Madras High Court 
in a Full Bench case, that of Oangayya v. 
Venkataramiah (1), in considering a very 
similar question to this, laid down the 
principle that other members of a joint 
family must not be treated as necessarily 
or ipso facto partners in any partnership into 
whioh a member of the joint family, or 
even the manager of the joint family may 
see fit to enter. They based themselves, 
in part at any rate, on a previous decision 
of their own Court in Ramanathan Ohetty 
v. Yegappa Ohetty (2) in whioh prinoiples 
are laid down even more strongly in favour 
of the respondents to this appeal. As against 
this, we have been referred to two decisions 
of the Punjab Court, the latest of whioh 
is Narain Das v. Ralli Brothers (3), in 
whioh the position has been taken up 
that other members of a joint faimly, and 
partioularly minor members, may become 


(1) 43 Ind. Cas. 9; 41 M. 454, 6 L. W. 708; (1917) 
M. W. N. 805; 22 M. L. T. 627, 84 M. L. J. 271. 

(2) 82 Ind. Oas. 427; 30 M. L. J. 241; 19 M. L. T. 

60; (1916) 1 M. W. N. 81. . „ „ 

l3) 31 Ind. Cas. 45; 61 P. R> 1916; 136 P. W. R»- 

1916. 


sharers in a partnership entered into by 
the managing member of the joint family. 
In so far as any prinople of law is involved 
in the present appeal, we need only say 
that we are disposed to look at the faots 
rather from the view of the law laid down 
by the learned Judges of the Madras High 
Court; but, in any case, we should not find it 
possible to record any such finding of fact as 
would be necessary before we could apply the 
principles enunciated in tbe Punjab ruling in 
favour of the appellant to this appeal. 
The result is that we eoncnr in the find¬ 
ing of the trial Court on the question of 
limitation and that this appeal cannot 
succeed. We dismiss it accordingly, with 

oosts. , , . , 

Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 4^ of 1919. 

March 2, 1920. 

Present: —Mr. Justice Shadi Lai and 
Mr. Justioe Martineau, 

SADDA SINGH and others—Defendants 

—Appellants 


t ersus 

KIRPALA and others—Plaintiffs— 

Respondents. ' 

Punjab Land Revenue Act (XVII of 1887), *• 11 « 
(2) ( C )— Revenue Officer deciding question oj title— 
Appeal, forum of—Letters Patent (Lahore), cl. 10— 
Single Judge ignoring amendment of law-Point not 
brought to notice of Judge—Division Bench, interference 

by. 


Where a Revenue Officer deoidea a question of 
title aoting as a Civil Court under section 117 oi 
the Pan jab Land Revenue Act, an appeal from 
decision lies to the District Judge and not to th e 

High Court, [p. 769, col. 1.] . . . _ . 

In a Letters Patent Appeal a Division Btmohhas 
power to reverse a judgment of a single nag* 
which ignore a an amendment of the law, mtnoug 
the amendment was not brought to his notioe.Lp. w*» 

°°1 1 .] , f 

Letters Patent Appeal from the decree 
Sir FTftnrv Rattioran. Kt., Chief Justice, datea 


the 5th November 1919. 

Mr. N. O. Pandit, for the Appellants. m 
T he Hon’ble Pandit Sheo Naratn, for the 


Respondents. . . 

JUDGMENT.—Upon a question as w 
title having been raised before him, tna 
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Revenue Officer proceeded under section 117 
of the Punjab Land Revenue Act to de¬ 
termine the question as though he were a 
Oivil Court. Now, it is true that under the 
Land Revenue Act, as it existed prior to 
1914, the Revenue Officer was deemed to be 
a District Judge for the purpose of deter¬ 
mining the forum which was competent to 
hear an appeal from a decree passed by 
him in regard to a dispute of this character. 
But the Punjab Courts Act, passed in 1914, 
substituted the phrase “Subordinate Judge” 
for “District Judge” in section 117 (2) (c) 
of the Land Revenue Act, and there can, 
therefore, be no doubt that the Assistant 
Collector, in the matter of the determina¬ 
tion of the question of title, was acting as 
Subordinate Judge, and that the appellant 
was justified in filing his appeal in the 
Court of the District Judge. The order of 
the District Judge returning the appeal for 
presentation to this Cjurt and that of the 
learned Judge of this Court dismissing the 
appeal as barred by time proceed upon an 
assumption that the law as originally 
declared in section 117 (2) (c) has not been 
subsequently amended ; and they must be set 
aside. 

Mr. Sheo Narain for therespondents frankly 
admits that the appeal, in view of the amend¬ 
ment mentioned above, was rightly presented 
to the District Judge, but the learned Advocate 
contends that this amendment was not brought 
to the notice of either the District Judge or 
the Judge in Chambers, who dealt with the 
matter, and that the Division Bench, hearing 
an appeal under the Letters Patent, should 
not, therefore, interfere with the judgment 
of the single Judge. Considering that the 
matter is patent, and that the amendment 
in the law was not noticed either by the 
Counsel or by the Court, we see no reason 
why we should uphold the judgment which is 
admittedly wrong. 

We, accordingly, set aeide the jndgment 
of the learned Judge io Chambers as well 
as the order of the District Judge returning 
the appeal for presentation to this Court 
and direct that the memorandum of appeal 
be returned to the appellant for presenta¬ 
tion to the District Judge. The Court-fee 
on the memorandum of appeal shall be 
refunded and other costs shall be borne by the 
parties themselves. 

49 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

First Oivil Appeal No. 2 3 of 1916. 

February 21, 1919. 

Present: —Mr. Fawcett, J. 0., and 
Mr. Kemp, A. J, O. 

GANGARAM and another—Plaintiff!— 

Appellants 

versus 

The SECRETARY of STATE por INDIA 
in COUNCIL— Defendant—Respondent. 

Bombay Irrigation Act (VII Bom. of 1879), $$. 31, 3? 
—Deficiency of water caused by reducing dimension of 
sluice—Compensation, suit lor, whether maintainable. 

Sections 31 and 38 of the Bombay Irrigation Act 
are no bar to a suit against the Secretary of State 
for compensation for deficiency of water due to an 
Executive Engineer reducing the dimensions of a 
sluice for tho admission of water from a Govern¬ 
ment canal, [p. 771, cels. 1 & 2.] 

Appeal from the decision of the District 
Judge, Sukkur. 

Mr. Lalchand Hatomal, for the Appellants. 

Mr. T. 0. Elphinston, G3vernm9Qt Pleader, 
for the Respondent, 

JUDGMENT.—This appeal arises out of 
a suit brought by the appellants against 
the Secretary of State for India in Council. 
Their case is that the Executive Engineer, 
Behari Canals, illegally reduced the size of 
the sluice which admitted water from the 
Government canal to the plaintiff’s water- 
oourse, and that there was a consequent 
deficiency of water, causing a loss to them 
of Rs, 2,000. They accordingly sue for a 
declaration that the Executive Engineer 
had no right to reduce the dimensions of the 
sluice, for an injunction to the defendant 
to maintain the former dimensions, and for 
recovery of Rs. 2,000 as damages. The 
defendant denies that the action of the 
Executive Engineer was illegal, or that 
there has been any material diminution of 
the water supply to plaintiffs so as to entitle 
them to the relief sought by way of an injunc¬ 
tion or damages; and the following issues 
were raised: — 

(1) . Has the Court no jurisdiction to try 
this suit ? 

(2) . Is the sluice reduced in size, if so, to 
what extent ? 

(3) . Could the Executive Engineer 
narrow the slaioe of the private canal 
mentioned in the plaint P If so, to what 

extent P 
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(4) . Cannot the suit lie against the 
defendant for the act of the Executive 
Ergineer for the wroDg done to the plaintiff P 

(5) . What is the effect of Suit No. 15 of 
1908 on the present suit ? 

(6) . What damages, if any, have plaintiffs 
suffered P 

(7) . Whatdeoree should be made ? 

At the request of the parties, issues Nos. 1, 
3, 4 and 5 were tried first, and there has 
been no trial on the whole questions arising 
in the suit. On the 1st issue the lower 
Court held that it had jurisdiction except 
as to the claim for compensation. The 1st 
part of the 3rd issue is answered in the 
affirmative, and on the 2nd part, it was 
held that there are no limits to the Exeou- 
tive Engineer’s powers to narrow the Blniae 
provided the provisions of the Bombay 
Irrigation Aot, 1879, are not contravened. 
The 4th and 5th issues were answered in the 
negative. The District Judge accordingly 
dismissed the plaintiff’s suit with costs. 

The appellants’ contention is, that the 
lower Court erred in bolding that the 
Executive Engineer had power to reduce 
the dimensions of the sluiee under the 
provisions of the Irrigation Aot, and this 
raises several points whioh I will take in 
turn. The District Judge in deoiding the 
3rd issue proceeded mainly on the ground 
that, under seotion 3, olauee (2) of the Act, 
the sluice or outlet, through which the 
water is supplied from a canal to a water¬ 
course not maintained at Government ex¬ 
pense, is expressly excluded from the works 
whioh are part of a water-course, and that, 
therefore, its size would appear to be a matter 
solely for Government which maintain 
the oanal to determine. I think this oon- 
elusion clearly contravenes the general prin¬ 
ciple that Statutes, whioh enoroaoh on the 
rights of the subjeot, must be strictly oon- 
etrued, and that the presumption is that 
the Legislature, if it desires to confiscate 
property, will manifest it plainly, if not in 
express words at least by dear implica¬ 
tion and beyond reasonable doubt. (Maxwell 
on the Interpretation of Statutes, 3rd Edi¬ 
tion, page 101). It is scarcely conceivable 
that the Legislature would intend to deprive 
the owner of a water-course of vested right 
by a mere definition olauee like section 3 
(2) and I can see nothing which supports 
Buoh a construction of it on the contrary, 


there is an obvious reason for excluding a- 
sluice from the definition of water-course, 

tie., that it is so olosely connected with the 
supply of water from the oanal that its 
maintenance in a fit state of repair is a 
matter purposely kept in the hands of Govern¬ 
ment and not imposed on the owner of 
the oourse under seotion 21 (6). Accord¬ 
ingly, in my opinion, if the reduction of the- 
size of the sluice does result in a decrease 
of the water-supply to whioh the plaintiffs 
are entitled, then the mere fact of the sluice 
being part of the canal works cannot he 
relied on as justification for interference 
with the plaintiffs’ right. It is necessary, 
therefore, to see whether there is aDy other 
provision which justifies the Executive Engi¬ 
neer’s aotioD, if it results in an undue 
interference with the supply of water whioh. 
the plaintiffs are entitled to have from the 
oaDal. Another seotion of the Act on 
whioh the District Judge reliep, is seotion 
28 and in particular olauses (c) and (d) of 
that seotion. He holds that the stoppage of a 
supply under those clauses covers a partial 
stoppage as well as a complete stoppage, 
This, however, in my opinion, is opposed 
to the ordinary meaning of the word 
"stop,” whioh is defined in Webster’s Dic¬ 
tionary as “to dose (an apeture) by filling 
or obstructing; to obstruct, render impass¬ 
able.” Moreover, it is noticeable tbafc. 
in clause (c) of the proviso to section 
31 the word “stoppage” is followed by 
the words * or diminution of any supply 
of water.” If, therefore, it was intended to 
cover the case of a partial stoppage in 
section 28, it is natural to except that the 
Legislature would have used the words 
“shall not be stopped or diminished in¬ 
stead of the words “shall not be stopped. 
The words “whenever and so long as . l 
is neoessary to do in order to,” etc., in 
clauses (c) and (d) also obviously con¬ 
template a temporary stoppage and not a 
permanent one. Even, therefore, if 
inoludes diminish, it wonld not justify A 
permanent reduction in the size o a 
sluice of the kind now complained of. Nor 
is there anything in the provisions o 
that seotion which, to my mind, are inapp i- 
oable to an entire stoppage of the supply 
of water. Clause (c) covers the ordmw^ 
case of a supply to A being temporarily^ 
stopped to let B or 0 get hie proper 
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supply of water, as shown by the words 
by rotation”. And in oases under olause 
(d) an entire stoppage would ordinarily 
be sailed for. I do not think, therefore, 
that section 28 can be relied on a9 an 
absolute justification for permanently dimi¬ 
nishing the supply of water, in the way 
in which this has been done. Nor is 
there anything in seotion 21] whioh oan 
affect this question, unless there are rele¬ 
vant rules made by the Governor in 
Oounoil under seotion 70 whioh might be 
relied upon as part of the terms on whioh 
the plaintiffs are entitled to have a supply 
of water under olause (d) of that seotion. 
But no suoh rules have been pointed out 
to us, and in another oase of a similar 
kind whioh was tried by me no suoh rules 
were found to have been made. Seotion 
21 (ci) gives the owners of a water oourse 
the right to have a “supply” of water by 
saoh water-course, but (apart from the 
possibility of rules under seotion 70) lays 

down nothing as to the extent of supply, in 
my opinion, that is evidently intended to be 
controlled under seotion 27, subjeot to the pro¬ 
visions of sections 28 to 30 and the general 
law relating to easements. In 1879, when the 
Bombay Irrigation Act was passed, that 
law was the English Common Law on the 
subject, and naturally no referenoe would 
be made of it. Now that the Easements 
Act of 1882 is the law, its provisions 
must, in my opinion, supplement those of 
the Irrigation Aot. But, as provided in 
section 2 (a) of the Easements Aot, no¬ 
thing in that Aot oan derogate from any right 
of the Government to regulate the collection, 
retention and distribution of the water 
flowing collected, retained or distributed 
in or by any channel or other work con¬ 
structed at the publio expense for irriga¬ 
tion. Subjeot to this, and seotions 28 

to 30 of the Irrigation Aot, the law on 

the extent of an easment whioh is con- 
tained in seotion 23 of the Easements Aot, 
governs the extent of the supply to whioh 
an owner of a water-oourse is entitled. 
This seotion 28 lays down that the extent 
of any easement (other than one of ne- 
dessity) and the mode of its enjoyment 
must be fixed with reference to the pro¬ 
bable intention of the parties and the 

purpose for whioh the right was imposed 
9 * acquired. It may be noted also that 


the saving olause in seotion 2 (a) 

of the Easements Aot affects (1) the pro¬ 
vision in seotion 27 that the servient 
owner must not do any aot tending to 
restrict the easement, and (2) the restric¬ 
tion in seotion 31 that he may obstruct 
the user only on the servient heritage. 

In my opinion, therefore, the question at 
issue between the parties oannot be disposed 
of on the ground on whioh the District Judge’s 
deoree is based. It is unneoessary in this view 
to consider whether the provisions of seotions 
21 and 29 of the Irrigation Aot operate 
retrospectively so as to affect water-oourses 
constructed prior to the oommenoement of 
the Aot, but I certainly see no reason to 
differ from the answer in the affirmative 
given by the District Judge. The only 
other question oonneoted with the Irrigation 
Aot that arises is, whether the lower 
Court erred in holding that the plaintiff’s 
claim for damages was barred by seotionB 
31 and 38 of the Irrigation Aot. Seotion 
31 expressly refers only to compensation 
whioh may be awarded in respeot of any 
substantial damage caused by any of the 
powers conferred by the Irrigation Aot, 
and, on the view taken by me that the 
narrowing of the sluioe is not in exeroise 
of any power conferred by the Aot, this 
seotion dearly oannot oust the jurisdiction 
of the Court to decide the plaintiffs’ olaim 
for damages for an alleged illegal aot, 
Seotion 35 no doubt enables a petition 
for compensation to be presented to the 
Collector in a oase of a kind there con¬ 
templated; but, it does not provide that 
the petitioner is preoluded from seeking 
compensation otherwise, and it would, I 
think, be absurd for the plaintiffs to 
expeot to get any compensation from the 
Collector in a ease of this kind, where 
the action of the Executive Engineer is alleged 
by the defendant to be legal. Seotion 38 
applies to olaims for compensation under 
the Irrigation Aot, whereas the present 
olaim is for compensation for an aot 
alleged to be illegal and not justified by 
the terms of the Aot. These provisions 
must, under the ordinary rule of construc¬ 
tion, be constructed strictly, and in favour 
of the plaintiffs’ right to resort to the 
Civil Courts. 

In my opinion, therefore, the plaintiffs' 
right to the relief they seek depends mainly 
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on the qnestion whether they have an 
easement to receive a supply of water in 
excess of the quantity which they receive 
through the reduced sluice, but, even sup¬ 
posing they may have in the past been 
receiving more than they now receive, still if 
the narrowing of the sluice is done in the legal 
exeroise of the right of Government to regu¬ 
late the collection, retention and distribution 
of water in canals, as provided in seotion 2 
(a) of the Indian Easements Act, then 
this would deprive them of a right to the 
relief they seek. There is also the ques¬ 
tion of the extent of the easement under 
seotion 28 of the Easements Aot to which 
I have referred. On this point a good 
deal may depend upon whether the water- 
oourse was permitted to be opened after 
the Irrigation Aot had oome into force for 
the intentions of the parties would pre¬ 
sumably be affcoted by the provisions of 
that Aot And if it wa9 an old water, 
oourse, Government may be able to prove a 
legal right by usage or otherwise to oontrol 
the distribution of water by narrowing 
sluioes, eto., as pleaded in paragraph 6 of 
defendant’s written statement. 

I would, therefore, reverse the deoree 
of the lower Court, and, as the suit has 
been decided on a preliminary point, re- 
mand the oaee under Order XLI, rule 23, 
Civil Procedure Code, for re-admission by 
the lower Court and for determination of 
the suit with referenoe to the following 
issues, which have been framed in consult¬ 
ation with the Pleaders of the parties. 

(1) Have plaintiffs an easement by 
grant or prescription to receive a supply 
of water in excess of the quantity whioh 
they receive through the reduoed sluioe P 

(2) Has the plaintiffs’supply been reduoed 
to lees than what they are entitled to under 
snob easement P 

(3) If so, has defendant the right to 
reduce the plaintiffs’ supply of water from 
the canal to the extent to whioh it has 
been rednoed P 

(4) If not, what damages, if any, have 
the plaintiffs suffered. 

(5) General. 

Costs to be oosts in the cause. 

Case remanded for re trial. 

Case remanded . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1241 of 1917, 

July 27, 1920. 

Present :—Mr. Justice Tudball, Mr. Justice 

Ryves and Mr. Justice Gokul Prasad. 

MOLLO and another—Plaintiffs — 

Appellants 

versus 

RAMLA.L and OTHERS—Defendants— 

Respondents. 

Res judicata —Revenue Court, decision of, as ta 
/■tatus of tenant—Subsequent suit in Civil Court for 
declaration of occupancy tenancy, whether maintain¬ 
able. 

Where a Revenue Court decides in a rent suit 
that the status of a tenant is that of a sub-tenant, 
that decision is binding on a Civil Court and 
operates as res judicata to bar a suit brought subse¬ 
quently in the Civil Court by the tenant for a 
declaration that he is an occupanoy tenant, [p. 777, 
cols. 1 & 2.] . • ■ 

Seoond appeal from the decres of the 
Subordinate Judge, Budaun, dated the 
16th of August 1917. 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. Dutga Oharan Banerji , for the Re-, 
spondents. , 

JUDGMENT.—The facts of the case out 
of which this appeal has arisen are as 
follows :—One Hulasi was reoorded as an 
oooupancy tenant of a certain holding tot 
many years prior to 1300 Pasli (correspond¬ 
ing to A. D. 18&3). In 1301 Falsi there 
was a new settlement and the names of Pitai 
and Reoti, the sons of Dudha, were recorded a® 
occupanoy tenants of that holding and the 
Dame of Hulasi was removed. Apparently,- 
the latter continued in possession because W 
the year 1898 Pitai and Reoti issued a notice 
of ejectment against him which he proceeded- 
to contest under seotion 39, Aot XII of 1881*. 
The Revenue Court decided in favour of 
Hulasi that he was the occupancy tenant and 
no appeal was preferred from that decision. 
In the year 1915 Ram Lai and Dudha; 
the eons of Pitai, and Budha, son of Reoti,, 
sued the present plaintiffs appellants and 
their brother Ghasi for arrears of rent. 
This suit was in respect of one of the plot® 
(No. 851) whioh constituted Hulasi’s holding^ 
Budha, Mnla and Ghasi are not the descend¬ 
ants of Hulasi but are the sons of his brothe*- 
Nain Sukh. The claim wae baaed on the: 
allegation that these nephews of Hulasi wenr 
sub-tenants of the land, holding from th®~ 
plaintiffs therein. The Assistant OoUestOF* 
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of fche First Glass in whose Oourt the suit for 
rent was brought decided in favour of the 
then plaintiffs. In that case the defendants 
pleaded that they were not the sub-tenants 
hut that they were the aotual occupancy 
tenants of the land itself. The oase was 
deaided on the 5th of May 1916, An ex¬ 
amination of the judgment shows that after 
Hulasi’s death these persons, the nephews, 
olaiming to be the heirs to his ooaupanay 
holding, took possession of it, that a suit for 
ejeetment was brought against them by the 
landlord in 1914, that it was held that they 
had wt inherited the occupancy rights and 
they were ejected. In view of this subsequent 
deoision of 1914, and in view of the evidence 
before him given by the Patwari, the 
Assistant Collector held that they were the 
sub-tenants of the plaintiffs in that suit and 
desreedthe suit for rent. Thereupon, the 
present plaintiffs, two of the then defendants, 
brought the present suit in the Civil Court 
for a declaration that they were the occupancy 
tenants of the land as against the defendants 
who were the plaintiffs in the rent suit. It 
ia to be noted that the Zemindar intentionally 
has not been made a party to this suit 
although he is vitally interested in the 
matter. One of the three brothers did not 
join in the suit and was made a pro forma 
defendant. The suit relates to one of the 
plots No. 851. The rest of Hulasi’s holding 
ia not in dispute'and, in view of what wa 
have said regarding the ejectment prooeed- 
ings taken by the landlord, it oonld not be 
involved in this suit. 

The Court of 6rst instance deoreed the 
plaintiffs’ claim. The lower Appellate Court 
has dismissed the claim. It has held that 
the decision of the 5th of May 19*6 is 
res judicata and it is not open now to the 
plaintiffs-appellants to reraise the point. 
We think the case is governed by the 
decision of this Court in Kishore Singh v. 
Bahadur Singh (1). There can be no doubt 
whatsoever that in the present oase an attempt 
has been made in the present suit to get 
round the deoision of the Rent Court that the 
plaintiffs are the sub tenants. In the report- 
ed case the previous suit in the Revenue 
Oourt was one in ejectment but we do no 
think that that can make any difference 
to the principle applied and we do not think 

. (1) 48 lud. Cm. 470j 16 A. L, ’ J. »88| « A. 97. 


that the Civil Oourt is empowered to go 
behind the Rent Court’s deoision or to set it 
aside. It will be noted that the former 
decision of 1898 in favour of Hulasi had its 
full effect, but the subsequent deoision was 
not contrary to the former decision of 1898. 
It was based on different facts and was 
decided in favour of the plaintiffs on the 
ground that the sons of Nain Sukh had 
not inherited the occupancy tenure of Hulasi. 
There is no necessity, therefore, to hold which 
of these two decisions is binding for they 
do not clash. In our opinion there is no 
force in this appeal and the suit has been 
rightly dismissed. We, therefore, dismiss 
this appeal with oosts. 


Appeal dismissed. 


PATNA HIGH OOURT. 

Letters Patent Appeal No. 58 op 1919. 

August 18, 1920. 

Present: —Sir Dawson Miller, Kr., Chief 
Justice, and Justioe Sir B. K. Mulliak, Kt. 
Dr. INDER HALL— Appellant 

versus 

ifusammal RAM SURAT KUAR and others 

—Respondents. 

Limitation Act (IK of 1903^, Sch. I, Art. 142 — 
Ejectment suit—Narrow strip of unenclosed land —• 
Possession -Presumption — Limitation. 

In a case for ejectment the plaintiff, whore the 
defendant is proved to bo in possession, must in 
addition to proving his title make out that the 
dispossession took place within 12 years of the suit, 
that is to say, that he was in possession and was 
dispossessed within that period. Possession, however, 
is not necessarily the same thing as user and if 
the land is of such a nature as to render it 
unfit for aotual enjoyment in the nsual modes, 
for instanoe, a narrow strip of unenclosed land 
adjoining a publio lane, it may be presumed that 
the previous possession of the plaintiff continued 
till the contrary is proved. This presumption ia a 
presumption of faot. It is by no means conclusive, 
and whether it should be applied or not must depend 
upon the facts of eaoh particular case. [p. 776,col. 2.] 

Letters Patent Appeal against the decision 
of Mr. Justice Adami, dated the 30th May 
1919, affirming a decision of the District 
Judge of Patna. 
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IHDER LALL V, BAM SUBAT KUAR, 

Mr. Sushil Madhab Mullick, for the Appel* 
ant. 

Messrs. P. N t Singh, N. 0. Sinha and N, 0 . 
Qhosh , for the Respondents. 

JUDGMENT. 

Miller, 0. J.—This appeal, which is pre¬ 
ferred under the Letters Patent, from a 
decision of a single Judge of this Oonrt 
dated the 30th May 1919, arises out of 
a suit instituted by the plaintiff Muaammat 
Ram Surat Knar in the following circum¬ 
stances. The plaintiff was a lease-holder 
of a certain house in Mahalla Lalbagh 
in Patna City within the Zemindary of the 
defendants Nos. 1 to 7. Immediately to the 
south of her house was a plot of land some 
60 feet long by 9 feet wide whioh has 
been referred to as Plot A and is so describ¬ 
ed in the plan annexed to the plaint, the 
plaintiff’s house being referred to as Plot 
B. The plaintiff purohased the lease of 
her house on the 18th July 1912 from 
tenants of the defendants. The house was 
in a dilapidated oondition and wishing to 
re-build and extend it she purohased the 
lease of Plot A from Moulvie Muhammad 
Wahid who was then a tenant. Muhammad 
Wahid’s title dated from the year 1889 
he having purohased from Aklu Tamoli 
under a registered Kobala in that year. 
Aklu Tamoli was a tenant of the defend¬ 
ants. In Aklu Tainoli’s time there had 
been some sort of a house ereoted on 
the land but this had long sinoe disappeared, 
the suggestion being that the plot was 
originally of larger extent and that the 
southern portion had been taken over by 
the Patna Munioipality, some years ago 
for the purpose of making a lane and a 
drain alongside it and that the house was 
then pulled down. However that may be, 
and there is no direst finding on th$ ques¬ 
tion, there does exist at present a public 
lane and a drain immediately to the 
south of Plot A which, as already stated, is 
only 9 feet wide and hardly suitable in 
its present oondition for building purposes 
exoept to an owner of an adjoining plot. 
Some five or six years before the suit was 
instituted the defendant No. 8, Ram 
Khelawan, created a hut upon a portion 
of Plot A. Aoaording to the plaintiff, 
this was done with the permission of 
herself or her predeoessor-in title : aaoord • 
ing to the defendant Ram Khelawan 


settled there by permission of the defend* 
ants who are the Maliks. Sometime 
shortly after the plaintiff’s purchase, the 
defendant petitioned the Municipality for 
permission to enolose with a wall Plot A 
together with certain other properties of 
theirs adjoining. The plaintiff objeoted and 
herself applied for permission to build upon 
the said plot. The Munioipality refused 
both petitions until the title of the contest¬ 
ing parties should be deolared by a Civil 
Court. This happened at the end of 
September 1916 and on the 16th February 
1917 the plaintiff instituted the present suit 
claiming a declaration of her right to the 
said land and confirmation of her posses¬ 
sion. Alternatively, if she should be found 
to be out of possession, she olaimed to be 
given possession by dispossessing Ram 
Khelawan or any other person who might 
be considered in possession. The plaintiff’s 
claim included certain other rights in con¬ 
nection with her rights in PlotB, but we 
are not concerned with those in the present 
appeal. 

Various defences were raised to the 
action by the written statement, the plaint¬ 
iff’s title being impugned. The defendants 
further contended that the land is question 
was and always had been in their possession 
and that Ram Khelawan was in possession 
with their permission, and that the snit 
being one in ejeotment neither the plaintiff 
nor her predecessor-in-title, assuming title to 
be good, had bad any possession over the land 
for the last 12 years. 

Before the learned Munsif who tried 
the ease both parties put forward evidence 
in support of their plea of possession both 
during and before the 12 years preceding 
the suit. The learned Munsif found that 
the plaintiff’s title was established and it 
is not disputed that whilst Aklu Tamoli’s 
house was on the land he and his successor 
Wahid were in possession. This, however, 
was more than 12 years before the com¬ 
mencement of the suit. Some evidence on 
behalf of both parties was given as to 
growing vegetables and letting out a toddy 
tree which stands upon the land, but 
the evidence of both parties in this 
respect was rejected. The learned Munsif 
also found that Ram Khelawan erected his 
hut or Jhopra on the land about five or six 
years before the ..sUrfe. of. .the suit with the 
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permission of the defendants which was 
daring the time of Muhammad Wahid’s 
tenancy. This was the only evidence wbioh 
was accepted shewing any aotive user of 
the land daring the 12 years anteaedent 
to the suit. The learned Mansif thereupon 
held that, in his opinion, it must be held that 
Wahid was dispossessed by the defendants 
sometime after his purahase. This is in 
terms a finding that the plaintiff, or rather 
her predecessor-in-title, was dispossessed 
within 12 years of the date of the suit 
and having so found it seems to me that 
the date of dispossession having been thus 
determined he ought to have held that the 
plaintiff had made out her aase. Artiale 
142 of the Sahedule to the Limitation Aat 
presoribes the period of limitation in a 
suit for ejeotment, 'whioh is 12 years from 
the date of dispossession or disoontinuanae. 
He went on to eonsider, however, whether 
the plaintiff had proved aetual user within 
the last 12 years. He aonsidered the evi¬ 
dence put forward on her behalf as to growing 
vegetables and so forth and aame to the con¬ 
clusion that there was no evidence of aatual 
possession within 12 years and dismissed the 

sait. 

On appeal’ to the District Judge, he agreed 
■with the Munsif in his finding that the 
plaintiff’s title to the land had been estab¬ 
lished as well as the possession of Akin 
Tamoli. He found, however, that the 
land in question being a mere strip of 
Parti land whioh was useless for any pur¬ 
pose except building, and then only after 
one of the adjoining plots had been acquired, 
it could not be expected that any acts of 
possession should be in evidence and that 
the oase was governed by decisions such 
as that of Mahomed Alt Khan v. Khoja 
Abdul Gunny (1) and Raj Kumar Roy v. 
Oobind Ohunder Roy (2) and that it must be 
presumed that the possession of the plaint¬ 
iff which had been established in the time 
of Aklu, when coupled with title,continued 
so* long as there is no evidence to the contrary 

and he decreed the suit. 

From that decision an appeal was preferred 
to a single Judge of this Court who affirmed 

(1) 9 0. 744 (P. B.!j 12 0. L, B. 267; 4 Ind. Dec. 

^*( 2 ) lVa eeO (P. o.); 191, a. 140j 0 Bar. P. 0. J. 

140; 9 Ind, Deo. (n.b.) 883* 


the decree of the learned District Judge and 
dismissed the appeal. 

From that decision the present appeal 
is brought. It is not disputed by the 
respondent that in a oase for ejectment 
the plaintiff, where the defendant is proved 
to be in possession, must, in addition to 
proving his title, make out that the dis- 
possession took place within 12 years of 
the suit, that is to say, that he was in 
possession and dispossessed within that 
period. The appellant relied upon that 
class of oases of whioh Mohima Ohunder 
Mozoomdar v. Mohesh Ohunder Neogi (3) is an 
instance. In that and in similar oases of a 
like import where it has been held that in 
the absence of any direct evidence of acts 
of possession within 12 years the plaintiff 
although proving his title must fail* the land 
in suit has been either cultivated land or of 
such a character that acts of possession in the 
ordinary way ought to be easily obtainable. 
In suob oases it has invariably been held 
that, in the absence of any evidence . of 
actual possession, the plaintiff fails to satisfy 
the burden oast upon him. Possession, however, 
is not necessarily the same thing as UBer 
and if the land is of suoh a nature as to 
render it unfit for aotual enjoyment in the 
usual modes it may probably be presumed 
that the previous possession of the plaintiff 
continued till the contrary is proved. This 
presumption is a presumption of fact. It 
b by no means conclusive, and whether it 
should be applied or not must depend upon 
the facts of each particular oase. In Raj 
Kumar Boy v. Gobmd Ohunder Roy _ ( 2) 
(u6t sup) the land in suit was re-claimed 
Bhil. For 10 years antecedent to the suit 
the defeodant’s possession was established. 
The plaintiffs proved their title and a 
previous possession some 24 years before 
the institution of the suit. The High Court 
took the view that the evidence did not 
enable them to find that either party was 
in possession during the first two years 
of the 12 but that it mast be presumed 
that the earlier possession of the plaintiff 
aonpled with title had continued until the 
oontrary w*s shown. Their Lordships of 
the Privy Council assuming that the burden 
of proof lay upon the plaintiff to the 

(3) 16 0. *73 (P-O-h I® I* A. 23; 6 Sar. P. 0. J. 
821; 8 Ind. Deo. (n. b.) 312. 
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extent contended for by the defendants 
aaroe Jo the conclusion that he had Buffi- 
oiently discharged it and the deoision may, 
perhaps, be regarded as one of faot bat, 
with regard to the conclusions arrived at 
by the High Court, they said, " After 
hearing a great deal of argoment to impugn 
the view of the High Court their Lordships 
are not disposed to differ from it. It is 
in aooordanoe with the deoieion in the oase 
of Eunjeet Ram Panday v. Qoburdhun Ram 
Panday (4), a oase whioh fell under the 
Limitation Act passed in 1859 when the 
plaintiff [as pointed out in Karan Singh v. 
Bakar Ali Khan (5)] was subject to a burden 
of proof heavier than that established by the 
Limitation Aots of 1871 and 1877,” 

In Mahomed Ali Khan v. Khaja Abdul 
Qunny (1), the majority of the Fall Benoh 
laid down that, “ where land has been 
shewn to have been in a oondition unfit¬ 
ting it for actual enjoyment in the usual 
modes at suoh a time and under suoh 
oiroumstanoes that that state naturally would, 
and probably did, continue till within 12 
years before the suit, it may properly be 
presumed that it did so oontinue, and that 
the plaintiff’s possession continued also 
until the contrary is shewn. This presump¬ 
tion seems to us to be reasonable in itself 
ard in aooordanoe with the legal principles 
now embodied in section 114 of the Evi- 
denoa Aot.” 

The question in the present oase appears 
to me to be one really of faot whioh hae 
been deoided by the learned Distriot Judge, 
and the question is, whether the oondition 
of the land in suit is such as to render 
it unfit for aotnal enjoyment in the usual 
modes. The learned Judge has found that 
it was. If so, the prinoiple enunoiated in 
the last mentioned oase is olearly applicable 
and, if the presumption of the plaintiff’s 
possession is to be applied, it follows that 
she satisfied the burden oast upon her. It 
is contended, however, that the facts found 
are not suffioient to establish the Judge’s 
•onolusion that the land was not fit for 
aotual enjoyment in the usual modes. In 
my opinion, this! contention cannot be es¬ 
tablished. The land in suit, although at one 

(4)20 W. R. 25 (P. 0.). 

(6) 6 A. 1 (P. C.){ 9 I. A. 99; 4 gar. P. C. J. 882, 2 
jpcb P©o. (n. b.) 1044, 


time when of larger dimensions was capable 
of enjoyment for building purposes, was at 
the material time in question in this suit 
a narrow strip of Parti land adjoining a 
public lane and it9 uses, if any, were of 
an extremely limited oharaoter. It was 
open to the public, nnenoloeed and alto¬ 
gether unsuitable for agriculture or growing 
vegetables or other produce. The attempt 
to establish suoh a use on both sides failed 
and in its present oondition it is unfit 
even for building purposes. It might be 
put to certain limited uses suoh as that 
in faot for whioh Bam Khelawan appears 
to have oooupied it. But any demand for 
this land for suoh a purpose must, in my 
opinion, be taken to be of a very limited 
nature and not suoh as would, iu the 
ordinary course, commend itself to the owner 
of the adjoining house. I oan Bee no 
differenoe in prinoiple between the faots 
presented in the present oase and oases 
where land is of a Jungly nature or so 
covered by water as to be inoapable of 
cultivation or user in the ordinary way, 
I think this appeal should be dismissed with 
costs. 

Mullick, J,—I agree that this appeal i® 
conoluded by a finding of faot and must 
be dismissed. I would, however, desire to 
add that l am still of opinion that the 
law has been correotly stated in Bhikhad 
Bhunjan Narain Tetoari v. Upendra Nath 
Roy (6), whioh follows the decision in 
Bhuban Mandal v, Jugal Kishore t Appeal 
from Appellate Decree No, 723 of 1917 to 
whioh 1 was a party. In every oase the 
Court may draw a presumption as to 
possession from title. It is a presumption 
of faot whioh the Evidenoe Aot expressly 
warrants by seotion 114. Seotion 4 of the 
Aot enacts the Court may regard the faot 
as proved unless and until it is disproved 
or may oall for proof of it. The discre¬ 
tion of the Cou r t is to be exercised with 
due regard to the nature of the land and 
the evidenoe in the case. ' 

The judgment in the case of Fakira Lai 
Sahu v. Munthi Ram Oharan Lai (7), to 
whioh also I was a party, is not inconsistent 
with this view when examined in relation 
to tho faots of that case. There the 

* • * r < 4 x * 

4 

(6) 61 Ind. Cm. 801; 4 P. L. J. 4^8, (1919) PaL 20§. 

(?) 85 Ind. Gas. 664s 1 P, U J. 146., > . : . r 
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Ooarfc of first appeal declined to draw any 
inferenee as to possession from mere title 
and that finding was held to be final in 
seeond appeal. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1665 of 1918, 

July 22, 1920. 

Present :—Mr. Jnetioe Tudball and 
Mr. Jnstioe Sulaiman. 

MANGRU AND ANOTHER-DEFENDANTS — 

Appellants 

versus 

PARSOTAM DAS— Plaintiff- 
Respondent. 

Muhammadan Law — Pre-emption — Talab-i-muasibat, 
what constitutes. 

In the absence of other ciroumstances, a mere 
Btatement by a person that he has a right of pre- 
emption, does not amount to a valid first demand 
as required by the Muhammadan Law. [p- 778, col 1J 

Plaintiff, pre-emptor, on hearing of a sale, to pre¬ 
empt which he brought the present suit, used the 
following expression:-“Ihave aright of pre-emption, 
how will * the vendees take it.:” 

Held that the aforesaid expression did not amount 
to a talab-i.muasibat either in express terms or by 
implication, as required by strict Muhammadan 

Law. [p. 778, col. 1.] . . , 

Second appeal from the decision of the 

Subordinate Judge, Benares, dated the 11th 
September 1918. 

Mr. Peary Lai Baneri t, for the Appellants. 
Mr! Sital Parshad Ghosh , if or the Reapond- 

^JUDGMENT.—This is a defendants’ appeal 
arising out of a suit for pre-emption of a 
house situated in the City of Benares. It 
appears that one Lacbhman Parsad originally 
owned a house which stood on the site on 
whiohtbe present honee stnnde. On hi. death 
he wfw either ene.eeded by hie two daughters 
or two daughters’ eons. Chandraman Prasad 
and Biehonath Prasad, who were then minore. 
Sital Prasad, father of Chandraman, appear, 
to have anted as their guardian. On the 
8th of January 1901 Sital Prasad weeuted a 
neufrn.tnary mortgage-deed of th, honee 
left by Laohhman Praead m fuvonrof the 

^efendaple 1« » ol **• I25 ’ Th<f 


mortgage deed provided that the mortgagee 
would be entitled to demolish the house 
which then stood and re-bnild it and that, 
the mortgagor wonld not be allowed to 
redeem the house without the payment of 
the costs of the new oonstrnotion. Ever 
since 1901 the defendants had been in 
possession of this house and spent nearly 
Rs. 4,000 in bnildiDg a new house on the 
old site. On Chandraman and Bishnnath 
attaining majority they seem to have put 
forward some olaim to this house and in 
order to settle this matter the defendants 
obtained two sale-deeds, one dated the 13th 
of Jnne 1916 from Sital Prasad and Chandra¬ 
man Prasad for a sum of Rs. 400 and 
another, dated the 7th of Jnty 1916 from 
Bishnnath Parshad of half the house for 
Rs. 125. The present suit was brought 
to pre-empt the 5rst sale-deed. On behalf 
of the defendants the plaintiff’s right to 
pre-empt, as well as the fact of his having 
made the necessary demands, were denied. 
It was further pleaded that the sale deed 
of the house had been taken with the 
advioe of the plaintiff and that the plaintiff 
was actually estopped from bringing this 
olaim. It was also pleaded that, inasmnoh 
as the defendant had become a oo sharer 
by virtue of the second eale-deed, dated 
the 7th of Jaly 1916, he had a preferential 
right of claim over the plaintiff and the 
suit should be dismissed. The Court of 
6rst instance, holding that the plaintiff had 
actively assisted the defendant in taking the 
sale-deed in dispute and was estopped from 
patting forward his olaim for pre emption, 
and, also bolding that the'fplaintiff bad 
failed to prove that he had made the demands 
in accordance with law, dismissed the suit. 
The plaintiff appealed from the decree of 
the first Court and the lower Appellate 
Court set aside that decree and decreed 
the suit. The defendants have oome in 
seoond appeal to this Court and on their 
behalf the deoree of the learned Subordinate 
Jndge is challenged. The learned Subordinate 
Judge, on the question of the performance of 
the demands, has set aside the finding of the 
first Court and recorded a finding that he had 
no reason to disbelieve the plaintiff’s witnesses 
and has held that the plaintiff appellant 
had proved the fact of bis having made the 
two demands. He has also held that it is 
not open tp the d?fcz)d*nts ftp b**9 theip 
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right under the aeoond sale-deed, and that 
even if it were that deed confers no title 

on them. 

So far as the question of faot is concerned, 
we are bound to aooept the finding that 
the plaintiff did make the demands as 
he said he did, however perverse it may 
he, though we are oonstrained to say that, 
in our opinion, the finding arrived at by 
the learned Subordinate Judge, in view 
of the oiroumstanoes mentioned by the first 
Court, was perverse. There is, however, this 
difficulty in the way of the plaintiff. His 
oase was that, some ten or eleven months 
after the execution of the sale-de3d, when 
he was sitting in bis baithak and attending 
to his son who was lying ill on a bed 
he learnt of the sale from one Tulsi by 
means of questions and answers reduced to 
writing, and on hearing of it he used the 
following expression:—“l have a right of 
pre-emption, how will Mangru and Mahngi 
take it ?” This was all that he did on 
the oosaBion that he first heard of the sale. 
His oase was that, subsequently, he went 
to the house in question and made the seoond 
demand as required by law. In our opinion, 
the expression used by the plaintiff does 
not amount to a valid first demand ae 
required by law. All that the words used 
by him mean is, that he had a right of 
pre emption in that house and if he ex- 
eroised that right it would be impossible 
for the defendants to retain that house. 
This amounted simply to a statement of 
faot that be had a right of pre emption in 
that house. That he had a right is now 
found to be oorreot. But a person may 
have the right and yet not exeroise it. A 
mere statement that he has a right oannot 
amount to a demand of pre emption, unless, 
perhaps, there be other oiroumstanoes whioh, 
coupled with that statement, may justify 
the inferenoe that a demand was made. 
As was held in the oase of Muhammad Abdul 
Rahman Khan v. Muhammad Khan (l), “To 
say I am the pre-emptor and my right extends 
to the land” is not sufficient to oonstitute 
a talab i muasibot within the meaning of the 
Muhammadan Law. Also see Baillie’s 
Muhammadan Law, Volume I, page 487 and 
Ameer All’s Muhammadan Law, Volume I, 
page 724, 4th Edition. The point for our 

(1) 10 Ind, Cae. 770j 8 A, L. J. 270. 
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oonsideration is, whether the words whioh' 
he used constituted the talab umuasibat 
either in express terms or by implication. 
Apart from the expression used by him,* 
there are no other oiroumstanoes from whioh 
we oan gather that, at the time when he 
says he made that statement, he intended to 
make an immediate demand for pre-emption. 
The subsequent demand might be valid 
but if the first demand was defeotive his 
suit is bound to fail. In our opinion, in 
this oase the plaintiff has failed to prove 
that he made the first demand as required by 
striot Muhammadan Law, It is true that 
his claim was based on a oustom of pre¬ 
emption but even under this oustom the 
rules of Muhammadan Law were applicable 
and, therefore, the oase is governed strictly 
by Muhammadan Law. In this view of 
the oase this appeal suooeeds. It is not, 
therefore, neoessary to decide the other points. 
We accordingly allow the appeal, set aside 
the decree of the lower Appellate Court and 
restore that of the Court of first instance 
with costs throughout including in this Court- 
fees on the higher scale. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 301 

of 1918. 

Maroh 15, 1920. 

Present :—Justice Sir Ernest Fletcher, Kt., 
and Mr. Justice Ghose. 

The SECRETARY of STATE fob INDIA 
in COUNCIL— Defendant— 
Appellant 
versus 

Roy JATISDRA NATH OHOWDHURY 

and another—Plaintiffs—Respondents. 

Bengal Alluvion and Diluvion Act (IX of 184 ?), 9. 
0, applicability of t to lands granted by Qovemment 
on lease—Bengal Regulation. Ill of 1828, s. 10 —Suit 
to declare invalidity of proceedings under Act IX of 
1847, nature of. 

Where lands are granted by Government on lease 
in whioh no distinction is made between “rent” and 
“revenue” and the parties stand towards each other 
in the position of lessor and lessee, suoh. lands -do 
not comprise on “estate paying revenue directly 'to 
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Government" within the meaning of seotion 6 of 
the Bengal Alluvion and Diluvion Act: any acquisi¬ 
tion to suoh lands forms part of the leasehold, 
and consequently is not assessable with revenue 
under that Aot. £p- 782, col. 2.3 

A suit in the Civil Court for a declaration that 
certain proceedings under the Bengal Alluvion and 
Diluvion Act are a nullity cannot be regarded as an 
appeal undor seotion 10, clause (3', of Regulation lit 
of 1828 from the decision of the Board of Revenue 
which confirmed those proceedings, [p. 781, col. 2.] 

Appeal against the decree of the Additional 
Subordinate Judge, Bakerganj, dated the 
27th of July 1918. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Birith Ohunder Ohowdhury, Junior Government 
Pleader), for the Appellant.—The facts of the 
ease leading to this appeal by the defendant 
are as follows. The lands in suit were let 
out rent free in ijara to one Debnath Roy, 
the predeoeesorin-interest of the plaintiff 

in September 1839 for 2C years. In Novem¬ 
ber 1856 Debnath executed a Kabuliyat 
to the Government in respeot of the said 
waste lands within defined boundaries for 
99 years from the date of the original ijara. 
In April 18/0 one ProBanno Kumar Ray 
Ohaudhnri executed a Doul Kabuliyat in res¬ 
pect of the same lands on the same terms 
and conditions as in 1856. In 1905 new 
maps of the raid lands were prepared on 
the basis of a survey held in 1900. It was 
found by the Government at that time that 
the plaintiff had acquired a certain quantity 
of land in excess of those leased out by the 
two previous Kabuliyats. In 1914 proceed- 
ings were commenced for the assessment of 
revenue of the excess lands under seotion 
6 of Act IX of 1847. The Board of Revenue 
decided in December 1915 that the plaintiff 
must execute a fresh Kabuliyat in respect of 
the excess lands and must pay additional 
revenue for the same. The present suit has 
been brought by the plaintiff for a declaration 
that the assessment by the Board of Revenue 
is illegal and ultra vires inasmuch as the 
lands assessed really formed part of the 
land leased out to the plaintiff by the 
previous Kabuliyats. The defence was that 
the lands were accretions of the two large 
navigable rivers Sapleza and Baleswar which 
were the southern and western boundaries 
respectively of the lands originally let out 
and that, therefore, the assessments were 
justified and legal. We also pleaded limita¬ 


tion. My first point would be, that the suit 
is barred by limitation in view of section 24 
of Regulation II of 1819. That seotion 
prescribes the period of limitation as one year 
from the date of the decision by the Board of 
Revenue, in this oase the Board of Revenne 
gave its decision in December 1915 and the 
suit was not brought till 20th January 1917. 
The suit is clearly, therefore, barred by limita¬ 
tion. My next submission wonld be, that the 
proceedings nnder seotion 6 of Aot IX of 
1847 were not ultra vires and void inasmuch 
as they were in accordance with Regulation II 
of 1819, Regulation III of 1828 and Act IX 
of 1847. Refers to seotion 10, olause (3), of 
Regulation III of 1828. As a neoessary 
corollary it would follow, therefore, that the 
onus would be on the plaintiff to show that 
the proceedings are ultra vires and void. The 
plaintiff did not make it his oase in the Court 
below that the lands formed part of his 
leasehold land. Further, the record shows 
that the plaintiff had admitted these lands 
as accretions and were not part of the lease¬ 
hold lands. This appeal should be treated 
as a second appeal. Seotion 10, clause (3), of 
Regulation 111 of 1828 says that civil suits 
against the decisions of the Board of Revenne 
should be treated as appeals. Therefore, the 
present appeal would be in the nature of a 
Beeond appeal. Hence questions of fact 
cannot be gone into in this appeal. 

Sir Rashbehary Qhosh, (with him Babas 
Lalit Mohun Banerjee and Apurba Churn 
Mukherjee), for the Respondents.— As regards 
the question of limitation, the decision of 
the Board of Revenue was given in December 
1915. Our oase is, that we oame to know of 
the order on 21st January 1916 when a notice 
of it was served on us. The suit was brought 
on the 20th January 1917. The allegation 
of notice in our plaint has not been challeng¬ 
ed. Clearly, therefore, the suit is within one 
year from receipt of the notice and cannot 
be said to be barred. The oase is not 
governed by Aot IX of 1847. The position 
of the parties created by the lease is that of 
the lessor and lessee. Under the Aot, IX of 
1847, it must be shown that the land has 
been added to any estate paying revenne 
direotly to the Government. The Govern¬ 
ment had as owner of the lands leased out the 
Undo under the terms of an ordinary lease 
to the plaintiff who oannot, therefore, be 
called the holder of an estate paying revenue 
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directly to the Government. There is no 
distinction between rent' and Vevenue’ made 
in th9 Kabnliyat. Hence proceedings under 
section 6 of Act IX of 1847 are ultra viret. 
(Then proceeds to discuss the regularity of 
the proceedings) as regards the question of 
onus it lay on the defendant to show that the 
lands were accretions. We never admitted 
them to be aooretions. We took this point 
before the Collector and that has been our 
case all along. Refers to Mahiraja of Bur. 
dican v. Secretary of State (l), Prasunno 
Ooomar Roy v. Secretary of State for India 
( 2 ). 

Babu Sirish Ohunder Ohowdhury , replied in 
brief. 


JUDGMENT.—This appeal arises out of 
an aotion brought by the plaintiffs against 
the Secretary of State for India in Council 
for a declaration that certain lands on the 
banks of the rivers Bales war and Sapleza 
in the District of Baokergunge in respect 
of which Government revenue has been 
assessed under the provisions of Act IX of 
1847, are within the ambit of Mahal Djb- 
nathpore, whioh is held by the plaintiffs 
under the Government on certain terms and 
conditions mentioned in Exhibits 3 and H, 
dated the 19th November 1856, and the 
9th April 1870, respectively, and for a dec- 
laration that the proceedings undertaken by 
the defendant for the assessment of the 
said revenue are illegal, and for various 
other reliefs mentioned in the plaint. The 
defendant by his written statement alleged 
that the suit was barred by limitation and 
that the lands in question whioh had not 
been let out by Government had been formed 
out of the beds of the two rivers mentioned 
above, described as large tidal public 
nagvigable rivers, and that the same had 
been duly and properly assessed with revenue 
under the provisions of Act IX of 
1847c 

The faots shortly stated, are as fol- 
lows: — 

Certain lands in the Sunderbans were 
!et oat by Government on the 1st September 
1839 rent free in ijara to one Debnath 
Roy, the Benamidar of the predecessor-in- 


fa n n tno* 9 ; 3 °^o 2 °- W - N * 872 J 46 c - 390. 

(2) 26 0 792 at P-803 : a 0. W. N . 695 . ,g j 

Peo. (n. s.) 1107. ' 


interest of the plaintiffs, for a period of 20 
years. In September 1853 Government 
promulgated certain rules regarding the 
grant of waste lands in the Sunderbapa 
and, in accordance with the orders of the 
Board of Revenue, the tjardar Debnath 
Roy executed a Kabnliyat in respect of a 
grant by Government of an approximate 
area of 34,000 Bighas of waste land in the 
Sanderbans within certain defined beunda* 


ries. This Kabnliyat, whioh is dated the 19th 
November 1856 and which provided for a 
progressive rental, is Exhibit 3. Of the 
boundaries mentioned above, it is only 
necessary to refer to two of them, namely, 
on the south by the Sapleza river and on 
the west by the Baleswar river. It appears 
that between the years 1858 and 1867 
there were certain proceedings before the 
survey authorities and in the Civil Courts 
whioh are referred to in Exhibits F and G, 
and at last on the 9th April 1870, a Doul 
Kabnliyat was exeouted by one Prosanno 
Chunder Roy Choudhury in respect of 33,441 
Bighas 17 Cottas and 7 Chifctaks of Jungle 
lands, being the lands referred to above, on the 
bank of the river Bamni otherwise known as 


Sapleza. This Doul Kabnliyat (Exhibit fl) 
whioh did not in any way interfere with the 
terms and conditions mentioned in Exhibit 3, 
expressly stated that there would not be 
allowed any abatement of the jama in the 
event of diluvion and that Government would 
be entitled to realise arrears of the jama 
by public auction of the lands referred to 
above and of such moveable and immove¬ 
able properties as might be in the posses¬ 
sion of the grantees. In 1900 the Govern¬ 
ment issued certain notifications under sec¬ 
tion 3 of Act IX of 1847 directing a 
survey to be made of the lands on the 
banks of the rivers and the sea-shore in the 
District of Baokergunge, and thereafter new 
map9 were prepared in 1904-05 of the lands 
on the banks of the rivers Sapleza and 
Baleswar. The map of 1870, commonly 
known as Ellison’s map, referred to in 
Exhibits F and G, was compared with the 
new maps and it is alleged that as a 
result of the comparison it was discovered 
that certain lands bad been added to the 
lands covered by Exhibits 3 and H. There¬ 
after, in 1914, proceedings were taken nnde^ 
section 6 of Act XX of 1347 for the 
assessment of these lands with reyenil?* 
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The proceedings under section 6 of Act 
IX of 1847 were eventually confirmed by 
the Board of Revenue on (he 20fch Decem¬ 
ber 1915 with the result that the plaintiffs 
were called upon to execute Kabuliats in 
respect of the lands which, it was alleged, 
had been added to their original lands. 
The plaintiffs by their present suit chal¬ 
lenge the legality of the proceedings under 
section 6 of Act IX of 1847. The learned 
Subordinate Judge has found that the pro¬ 
ceedings adopted in this case were not in 
aooordanoe with law and that it has not 
been shown that the lands assessed were 
not included in Exhibits 3 and H and 
has accordingly made the declarations asked 

On appeal, it has bean oonteuded before 
us on behalf of the Secretary of Estate that 

(*•)- the suit is barred by limitation, having 

regard to the provisions of section 24 of 
Regulation II of 1819; (») that the proceed¬ 
ings adopted for the purpose of assessing 
the lands discovered on comparison of the 
map of 1S04-05 with Ellison’s map of 1870 
were strictly in aooordanoe with the pro¬ 
visions of Regulation II of 1819, Regu- 
lation III of 1828 and Act iX of 1847; 
(ni) that it had never been contended up to 
the date of this suit that the said lands 
were within the lands referred to in Exhibits 
3 and H; (to) that the onusl was on the 
plaintiff to prove that the revenue autho¬ 
rities were wrong in the proceedings referred 
to above, and (v) that this suit being one 
under section 10, sub-seotion 3, of Regu¬ 
lation III of 1828, must be and ought to 
have been dealt with as an appeal against 
the decision of the Board of Revenue, dated 

the 20th December 1915. 

We are not impressed with the point 
about the suit being barred by limitation. 
Assuming for the moment that Regulation 
II of 1819 has any application to the facts 
of the present case, the matter stands thus. 
The decision of the Board of Revenue was 
aa we have said, pronounced on the 20th 
December 1915. Under section 24 of 
Regulation II of 1819, the dissatisfied party 
ie “entitled to sue any time within one 
year from the date of his being informed 
of the Board’s decision. Now it does not 
appear when the plaintiffs were informed of 
the Board’s decision, but in the P lainfc ]t 
ia etated (see paragraph 6) that the order 


of the Board of Revenue was communi¬ 
cated (o the plaintiffs by a notice on the 
21st January 1916, It is noticeable that 
this definite allegation of fact is not denied 
in the written statement and it may, there¬ 
fore, be taken to be admitted by the 
defendant. If that is so, then the suit was 
dearly within time, the plaint having been 
put on the file on the 20fch January 1917. 

Before dealing specifically with the other 
points urged on behalf of the appellant, it 
may be useful to indicate once more the 
nature of the present suit. The contention 
on behalf of the plaintiffs is that the 
entire proceedings for the assessment of lands 
with revenue in the present case are a 
nullity. This resolves itself iuto the question: 
Is Aot IX of 1847 applicable at all in the 
oase of a lease of lands in the Sunderbana 
on the terms and conditions set out in 
Exhibits 3 and H, or is not the relation 
between the grantor and the grantee 
regulated by the terms of the oontract between 
the parties, subject to the provisions of 
Regulation XI of 1825? 

The Government as ‘owner* of the Sunder- 
bans (see section 13 of Regulation III of 
1828) granted a lease of certain lands for a 
period of 99 years from 1839 with a covenant 
for perpetual renewal to Debn&th Roy on 
a progressive rental. It is dear from clauses 
4 and 6 of the Kabuliat of 1856^ that 
there is no distinction drawn between * rent ’ 
and ‘revenue’ in the document, and that the 
relation created by it between the parties is 
that of a lessor and a lessee. The grantee in 
this inetanoe is not allowed (see Exhibit!!) 
to claim an abatement of rent on the ground 
of diluvion and he runs the risk, in the event 
of accrual of arrears of the jama reserved 
by the dooument, of not only having the 
lease-hold interest Bold by public auction 
but his other properties moveable and im¬ 
moveable eold as well. In these oiroums- 
taroee, it becomes material to enquire whether 
there is any room for the application of Aot IX 
of i847. Under Aot IX of 1847 it must be 
shown that land has been added to any estate 
paying revenue directly to Government. It 
is true that Mahal Debnathpore is registered 
in the Baokergunge Oollectorate as bearing 
Towzi No. 4908, baft we masft look infto the 
circamcftances of the origin of the grant. We 
are of opinion, having regard to the position 
of Government as owner of the Sanderbans^ 
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and to the terms and conditions Bet forth 
in the governing documents, Exhibits 3 and 
H, that the grantee in this ca&e oannot be 
said to be the holder of an “estate paying 
revenue directly to Government.” If that 
is so, then section 6 of Aot IX of 1847 
oannot be invoked for assessing lands 
alleged to be additions with revenue payable 
to Government. It then beoomes neoessary 
to enquire whether the proceedings, purported 
to have been taken under Aot IX of 1847, 
were themselves in order. The reoord before 
ns shows that there were abundant materials 
before the learned Subordinate Judge for 
ooming to the conclusion that, in some respects 
at least, the action of the Diara Deputy 
Collector was not above reproach. Coming 
now to the main question involved in this 
appeal, we think that the finding of the 
learned Subordinate Judge that it has not 
been shown that the lands assessed were not 
included within the ambit of the Mabal Deb- 
nathpore onnnot be assailed. It is admitted that 
no aotual survey of the lands in dispute was 
ever undertaken and it is found that no com¬ 
mon points outside fluvial action on either 
side of the rivers in question were com¬ 
pared. It is said that this is a question 
of the onus of proof anu that the onus 
lay on the plaintiffs in this case. We are 
of opinion that when the matter came 
before the Civil Court in oiroumstances 
such as are disolosed herein, the onus lay 
on tbe grantor, t.e., the Secretary of State 
for India in Oounoil, to show that lands 
outside those mentioned in Exhibits 3 and 
H had come into existence and had been 
added to the original lands. The question 
of onus is, however, immaterial now. The 
learned Subordinate Judge had before him 
the whole of the record which was before the 
revenue authorities and, on a full con¬ 
sideration of the entire reoord, he has come 
to the conclusion that there was nothing 
in it whieh showed that lands outside 
the ambit of Mahal Debnathpore had 
come into existence and had been added to 
the Mahal. We have examined the reoord 
which was before the revenue authorities 
for ourselves and we agree with the find¬ 
ing of tbe learned Subordinate Judge. It 
is next said that it had been admitted by the 
plaintiffs in the course of the proceedings 
tinder Act IX of 1847 before the revenue 
authorities that there had been accretions 
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outside the lands mentioned in Exhibits 
3 and H. The evidence is not very clear on 
this point, hut such as it is does not, in 
our opinion, prove affirmatively that there 
was any suoh admission on the part 
of the plaintiffs before the revenue au¬ 
thorities. The point was dearly taken by 
the plaintiffs before the Diara Deputy 
Collector and it does not appear that it 
was abandoned at any time. It is not 
shown that the rivers Baleswar and Sap- 
leza at the time of the grant in this 
case were public navigable rivers. In 
the absence of any evidence to that effect, 
having regard to the boundaries of the land 
demised in this oa6e, it would follow (see 
Maharaja of Burdtoan v, Secretary of State (l) 
that the boundaries on the south and the 
west lay on, and extended to the middle of, the 
two rivers mentioned above. It is not shown 
whether the alleged additional lands were 
within the limits just indicated. On all 
these considerations, we are unable to 
dissent from the view taken by the 
learned Sub Judge. If there are addditional 
lands outside the limits just referred to, it 
will be open to the defendant to take 
proceedings under Regulation XI of 1825. 

It is lastly urged that the matter ough* 
to have been dealt with as if it were a 
regular appeal from the decision of the 
Board of Revenue. We are unable to 
assent to this view. The suit was one 
for a declaration that the proceedings 
under Aot IX of 1847 were a nullity. 
That being so, it is difficult to Bay that 
it should have been treated as a mere 
appeal from the decision of ths Board of 

Revenue. . „ • 

In the result the present oppeal fails 

and must be dismissed with costs. 

Appeal ditmieted. 
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RAH BARAK MANDAR V. 8 H 1 VA PRASAD. 

PATNA HIGH COURT. 

Appeal from Original Order No. 57 

op 1919. 

July 7, 192D. 

Present :—Mr. Justice Coutts and 
Mr. Justice Saltan Ahmed. 

RAM SARAN MANDAR— Objector 
— Opposite Party—Appellant 

t ersus 

Bobu SHIYA PRASAD, Receiver, 
Claimant, and THANMULL and others 
— Petitioning Creditors, HALDHAR 
PRASAD NAIK and others—Insolvents — 

Respondents. 

Provincial Insolvency Act ( III of 1907,), ss. 18, 36 
—Receiver appointed after adjudication, position and 
powers of—Order passed while property in custody 
of ad interim Receiver, whether res judicata— Power of 
Receiver to make application under s. 36. 

Where an ad interim Receiver has been appointed 
in inslovency proceedings, the Receiver appointed 
after adjudication does not stand in the 
shoes of the interim Receiver he stands on a very 
much higher footing. The property of the judg¬ 
ment-debtor vests in him, ho holds it for the benefit 
of the whole body of the creditors and he has 
special rights conferred and special duties imposed 
upon him by Statute, Amongst other rights 
conferred upon him, is the right to make an applica¬ 
tion under seotion 36 of the Provincial Insolvency 
Act, and this statutory right which has been con¬ 
ferred on him cannot be taken away by an order in 
a proceeding to which ho was net a party, [p. 784, 
cols. 1 & 2.] 

An order as to the validity of a transaction 
obtained upon an application to which the debtor 
and creditors alone are impleaded as parties while 
the debtor’s estate is in the custody of an ad 
interim Receiver does not operate as res judicata 
as against the Receiver appointed after the order 
of adjudication and does not debar him from making 
an application under section 36 of the Provincial 
Insolvency Act. [p, 784, col. 1,] 

Appeal from a decision of the District 
Dodge, Durbhanga, 

Messrs. 8, P. Sen, Saroshi Chandra Mr Her 
and B. N. Mitter, for the Appellant. 

Messrs. 8, Sinha , Kulteant Sahay and B . 0. 
Sinha , for the Respondents. 

JUDGMENT. 

C00TT8, J.—This appeal arises ont of an 
application made under section 36 of the 
Provincial Insolvenay Aet by the Receiver in 
Respect of a sale of 322 logs of wood made 
by the insolvents to one Ram Saran 
Mandar. 

The insolvenay proaeeding was started on 
the 12fch of Deaember A 914 on the appliaa¬ 
tion of certain areditors who at the same 
time applied for the appointment of an ad 


interim Reaeiver. The Coart appointed the 
Nazir ad interim Reaeiver and he attaohed 
the logs in question as well as other property 
of the debtors. After the attaahment, Ram 
Saran Mandar filed an objection in regard 
to these logs in wbioh he alleged that he 
pnrohased the logs and that the petition¬ 
ing creditors and the debtors were colluding 
to defraud him. The petitioning creditors 
resisted the olaim on the ground that the sale 
was not a genuine transaction. The appliaation 
was heard by Mr. Ross, the then District 
Judge, who found that the sale was a genuine 
transaction and allowed the claim. An appeal 
to the High Court against this order was 
dismissed. In April 1915 the debtors were 
declared insolvents and a Pleader was 
appointed Receiver. The Nazir made over 
charge of the attaohed property to the new 
Receiver, who, on the 8th of July 1918, 
more than three years after the declaration 
of insolvency, has made the present appli¬ 
cation under eeotion 36 in respect of the 
same 322 logs which were the subject-matter 
of the sale impugned before the then 
District Judge, Mr. Ross, This application 
whioh has been made before Mr. Ross’ 
successor, Mr. Dbavle, has been successful, 
the learned Distriot Judge finding that 
the transfer of the logs to Ram Saran was 
made neither in good faith nor for valuable 
consideration. 

The first point urged in this appeal before 
us is that the question of the bona *xde 
nature of the transaction is res judicata. Mr, 
Ross, in the course of his judgment, dated 
the 9th of April 1915, says:—"The claimant 
produces a bill of sale, dated the 2nd Bhado 
1321 executed by Haldhar Prasad Naik 
whioh reoites that Rs. 11*921-11-0 were due 
to Ram Saran Mandar from before and 
that Rs. 12,000 was then paid and in oon. 
sideration of this sum of Rs. 23,921-11-0 
322 logs were oonveyed to the claimant. 
This transaction has dearly been questioned 
by the areditors and it is proved beyond all 
doubt.” It is clear then that Mr. Ross 
held that the sale was for valuable oonai- 
deration and in good faith, it farther 
appears that the question of the sale being 
for valuable consideration was not seriously 
contested by the petitioning creditors and it 
is somewhat carious that the Receiver who 
must have known less about the matter 
than the creditors should, subsequently, at 
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the end of three year?, have made thiB 
applioation on praotioally the same grounds. 
However, although in my opinion the subject- 
matter of the two applications and the con¬ 
tentions raised and decided are substantially 
the same in both these applications, the 
matter is not res judicata. What happened 
in the case, as I have already said, was 
that oertain creditors Bled the application 
and at the same time asked for the appoint¬ 
ment of a Receiver of the debtor’s property. 
An interim Receiver was appointed at once, 
he took possession of all the properties and 
after he had done so, Ram Saran filed his 
applioation. The application, however, was 
not filed against the Receiver nor was he made 
a party to the applioation which was 
against the debtors and creditors jointly. 
The applioation was successful and, subse¬ 
quently, the debtors were ad judioated insol¬ 
vents and a Receiver was appointed in 
aooordanoe with seotion 18 of the Provincial 
Insolvency Aot, The interim Receiver 
handed over the property to this Dew 
Receiver and it is this Receiver who has 
filed this application under section 36. Now, 
the position of an interim Receiver in an in¬ 
solvency proceeding is presumbly the same 
as the position of a Receiver under the Civil 
Procedure Code and there is no doubt that 
where a Receiver under the Civil Procedure 
Code has taken possession of property in 
a suit, a olaim for a portion of that pro¬ 
perty should be made against tbe Receiver 
with the sanction of the Court. Similarly, 
in this case if it had been desired to bind 
the interim Receiver it would have been 
necessary to make him a party to the appli¬ 
cation, so that even if the Reoeiver appointed 
under section 18, had only stepped into 
the shoes of the interim Reoeiver he would, 
in my opinion, be bound by the order which 
was passed on Ram Saran’s application. 
The iKeoeiver after adjudication, however, 
does not by any means stand in the shoes 
of the interim Receiver he stands on a very 
much higher footing. The property of the 
judgment-debtor vests in him, he holds it 
for the benefit of the whole body of the 
ereditors and he has special rights conferred 
and special duties imposed upon him by the 
Statute. Amongst other rights conferred 
' upon him, is the right to make an applioa¬ 
tion under section 36 and it seems obvious 
that this statutory right which has been. 



conferred on him cannot be taken awa 
by an order in a proceeding to which he 
was not a party. The contention, therefore, 
that the matter is res judicata must, in my 
opinion, fail. 

It is next contended that the appellant 
Ram Saran is entitled to snooeed on the 
merits. It is conceded by the learned 
Counsel for the appellant that tbe onus is 
on his client Ram Saran to show that 
valuable consideration was paid and that 
the transaction was in good faith, but, 
be contends that his olient has succeeded lix 
establishing this. I shall firss de»l . with 
the matter of valuable consideration. 

The consideration which is alleged by 
Ram Saran is a sum nf Rs. 23^921-11-0' 
said to have been made np of Rs. 11,921-11*0 
an outstanding debt due by the 
insolvents to Ram SaraD, and a farther- 
sum of Rs. 12,000 paid in cash of which' 
Rs. 6,000 belonged to Ram Saran himself; 
and Rs. 6,000 was borrowed from one; 
Laohmi Narain Mahton. The learned Dis-' 
triot Judge, Mr. Dhavle, has accepted, 
the story of the outstanding debt . of, 
Rs. 11,921-11-0 due from the debtors to Ram 
Saran but he has entirely disbelieved the 
payment of Rs. 12,000 in oash and he 
further found that even if this statement, 
were to be believed,, the value of .the 
timber was at least Rs. 4,000 more than’ 
was paid. In proof of payment of Rs. 12,OOCP 
in cash,- the objeotor has examined wit*, 
nesses and has produced oertain account 
books. The witnesses who have been 
examined to prove tbe payment of Rs. 12,000 
in cash are the objeotor himself* 
Ram SaraD, and his witnesses Nos. 3,© 
and 7. The witness No. 3 is one Dwarka 
Chowbey who states that he saw the sum 
of Rs. 12,000 paid. He is apparently * 
small Zemindar and a cultivator and the 
only oritioism which can be nrged m 
regard^ to his evidence is that he looks 
after oases of Baohoo Mahton, witness No..©* 
who apparently has money transaction 
with Ram Saran. His evidence, however* 
has been given in a perfectly straight 4 * 
forward manner and it was believed by Mr. 
Dhavle’s predecessor, Mr. Ross. Mr. DhavW 
gives no reason for disbelieving his evidence 
and merely because bet looka after egeS 
of a man who has business transactions 

with Ram Saran I can aee no reason W 
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discredit bis evidenoe. The objector’s witness 
No. b is Sridhar Singh. He, too, says that he 
saw the Rs. 12,000 being paid in cash. Here, 
again, we have a witness whose evidenoe has 
been accepted by Mr. Ross and against 
whom the only criticism can be that he 
holds 5 bighas of land rent free under 
Ram Saran on aoaount of oolleotion work 
which he does for him. Mr. Dhavle gives 
no reason why the evidenoe of this 
witness should not be aoaepted and, although 
the faat that he does work for Ram 
Saran might b 3 a reason for accepting his 
evidenoe with oaution, his evidenoe has 
been given so clearly and so straight 
forwardly that there seems to be no 
reason why it should be disbelieved Ob- 
jeotor’s witness No. 6 is Baaboo Mahton, 
a large dealer in timber. He says he 
saw Rs. 12,000 paid, and the only possible 
ground for not aooepting his evidence 
would be that he had business dealings 
with Ram Saran. Here we have the 
evidenoe of a witness believed by Mr 
Ross, but rejeoted by Mr. Dhavle without 
giving any reasons. I oan see no reason 
to disbelieve the evidenoe of this witness 
who is apparently a reapeotable man °} 
some eubstanoe. The witness No 7 is 
Laohmi Narain Marwan, a shopkeeper 
and Mahajan. He. too, says that he saw 
the money (Rs. *2,000) paid, and the only 

oiroumsiaiiOQ against the aooeo*.anoe of his 
evidenoe is that, in oross -examination, he 
says that in soms case Ram Saran gave 
evidenoe for him. This witness was also 
believed by Mr. Ross and disbelieved by 
Mr. Dhavle without discussion of ms evi¬ 
dence. 

, g 0 far as the witnesses, then, are com 
oerned, if they are believed, the payment of 
Ra 12.00D in flash has been fully estab 
lished. As I have already said, the evidenoe 
was aooepted by Mr. R >ss but has besn 
discarded by Mr. Dhavle without disonss.on. 
He considers the story of the sale im- 

probable and ba. really d “ , ‘' ed th ! 
oaae on certain probabilities wbioh I 

shall now refer to. 

There is evidenoe on the record that, 
about the time the purchase of the logs 
wail made, there were a number of a bank- 
ruptoies in the market and the learno 
Dietriot Judge says: — In these oirumstances, 

SO 


casks; 


and, knowing that the insolvents were in 
financial difficulties it is not likely that 
Ram Saran would have purchased the 
logs.” The matter of bankruptcies in the 
Bazar was oommon knowledge and we may 
take it that Ram Saran knew of it, but there 
is absolutely no evidenoe on the reoord to 
show that he knew or even suspeoted that 
the insolvents were in financial diffioulties 
and in faot one of the witnesses—Receiver’s 
own witness No. 2, a Mahajan, admits that 
the lady whose affairs he manages ad¬ 
vanced Rs. 4,000 to the insolvents on a 
Hundi after the date of the pnrohase by 
Ram SaraD. If this is so, there is ab- 
solutely no reason why Ram Saran should 
not, in all good faith, have paid Rs. 12,000 
and purohased the logs particularly as the 
debtors owed him over Rs. 11,000. Before 
he paid the money he sent his men to 
Nepal to ascertain whether the logs were 
really there and, finding that they were, he 
poid the money. Subsequently, he went and 
had his name out on the logs. There is, 
so far as 1 can see, nothing Buspioions in 
the circumstances oonneoted with the trans¬ 
action which oould possibly justify the evi¬ 
dent of the witnesses being discarded. I 
may note that there is no evidenoe to 
rebut the evidence of the witnesses who 
said that they saw the payment of 
Rs. 12.000. 

[ now come to the doaomsntary evidenoe. 
This oonsists of the deed of sale and entries 
in Ram Saran’s aooouot-book and also an 
entry in the aooount-book of Laohmi Narain 
Mahton from whom Rs. 6,000 out of 
Rs. 12,000 was borrowed. The execution 
of the deed of sale has been proved by the 
witnesses who proved the oash payment and 
there is absolutely n» doubt that it was really 
exeanted. The learned District Judge, 
however, is of opinion that it has been ante¬ 
dated in order to take advantage of the entry 
in Laohmi Narain Mahton’s aooount-book 
whioh shows a payment of Ri. 6.000 to Ram 
Saran on the date on whioh the document 
is said to have been exeanted. This ie 
pure speculation, and not only is there no 
evidenoe to support the view but the 
account-books show olearly that the view 
taken by the learned District Judge is 
wrong. We have examined Laohmi Narain’a 
aooount-book very oarefnlly. The book 
appears to have been kept in the ordinary 
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coarse of business, the entries show no signs 
of having been tampered with and the 
entry with whioh we are concerned is as 
follows :— 

Disbursements. 

Receipts Amount. Description. Amount. 
Description. 

****** 

****** 

Ks. 

Lachmi Nara- Rs. 6,000. The 2nd Bhado, 

1321, purchase of 
Sakhua timbers 
through Aghanu 
Nayak, Haldhar 
Prasad of Mahalla 
Sharfuddin 
Hussain. 

322 logs of 
timbers for 

Rupees Twenty 
three thousand 
nine hundered 
and twenty one 
and annas eleven 2?,921-11-0 
Deducted on 
uccount of pre¬ 
vious Chitha ...11,921-11-0 
Paid in cash ... 12.0CO-0-0 


Rs. 23,921-11-0 
Insolvency No. 26-14. 

(Sd.) Illegible. 

D. J. 

20-2-1915. 

The eotry is corroborated by the entry in 
Ram Saran’s aooount book which shows a 
debit of Rs. 6,000 to Ram Saran on the same 
day. Unless, therefore, the account book 
has been tampered with, it very strongly 
corroborates the evidence of the witnesses 
that the payment of Rs. 12,000 in oash was 
made. It has been suggested that, although 
the entry may not appear to have been 
tampered with, the whole of the account- 
book, or a portion of it, has been fabricated 
for the purpose of this case. Of this, how¬ 
ever, there is no sign. It is true that, at 
the top of the page bearing the entry above 
noted, the year was put down originally as 
1922. The last figure 2 has been out out 
and 1 has been substituted, but this has 
dearly been done because 2 was a mistake 
whioh was very rightly corrected. The 
account-book and the entries then appear to 
be perfectly gennine, and, together with the 
oral evidence, they, to my mind, completely 
prove the objector’s case that R 9 . 23,921-11-0 
irasjfactually paid for the logs and, as I 


have already said, there is no rebutting 
evidence. 

The next question to be considered is 
whether Rs. 23,921-11-0 was a fair price for 
the logs. The rate at whioh Ram Saran 
purchased was Re. 1-10-0 a oubio foot, and 
there is some evidence that the proper price 
was Re 1-12 0 a oubio foot. Even if we aooept 
that this is so, it oan hardly be said that the 
rate of Re. 110 0 is not valuable eonsidera* 
tion. Rates fluctuate from day to day and 
it is impossible to say that a difference of 2 
annas a oubio foot would affect the matter of 
valuable consideration. 

I now come to the last question, namely, 
that of good faith. The Receiver produced 
witnesses .to prove that Ram Saran knew 
that the debtors were financially embarrassed 
This evidence consists of statements alleged 
by the witnesses to have been made by 
Ram Saran either to them or any other 
dealer. These, however have never been 
put to Ram Saran himself and the evidence 
is worthless. There is, tbeD, no evidence 
that Ram Saran knew of the debtors being 
in financial difficulties and Ram Saran, on the 
other hand, says that he did not know. I 
have already found that he paid valuable 
consideration for the logs and there is noth¬ 
ing in the oiroumstanoes whioh would lead 
to any suspicion that the transaction waB not 
a bona fide one. The transaction, in my 
opinion, was entered into in perfectly good 
faith and, as I have already found, it was 
for valuable consideration. I would aooord 
ingly set aside the order of the District 
Judge and decree this appeal with costs. 

In conclusion, 1 should like to remark 
that the Reoeiver appears to have acted 
wrongly in re-agitating a matter which, 
although technically it is not res luditaia, 
bad been already fully considered and 
adjudicated on by both the District Judge 
and the High Court. Such action can 
hardly be for the benefit of either the 
creditors or the debtors, and it would, in my 
opinion, be well for the District Judge to 
consider the advisability of removing this 
Reoeiver and appointing another in his 
place. 

Sultan Ahmed, J.—I agree. 
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LAHORE HIGH COURT. 

Sioohd Civil Appeal No. 1537 of 1915. 

January 19, 1920. 

Present: —Mr. Justice Shadi Lai 
and Mr. Justice Wilberforoe. 

GANG A SAHAI —Plaintiff 
—Appellant 
versus 

KHAZAN OHAND and others—Defendants 

—Respondents. 

Limitation Act (IX of 1908;, s. 19— Accounts, suit 

for _ Admission in written statement m another suit 

that accounts have to be settled, whether acknowledge 
ment. 


An admission in a written statement that accounts 
have to be settled in respect of certain transactions, 
is an acknowledgment of liability to pay whatever 
Bum is found due in respect of those transactions 
on accounts being taken, and saves limitation for a 
suit to recover the balance due in respect of those 
transactions, [p. 788, col. 2.] 

Second appeal from the decree of the 
District Judge, Lyallpur, dated the 6th April 

1915. f 4 .. . 

Bakhsbi Teh Ohand, for the Appellant. 

Messrs. Bahadur Ohand and Earn Ohand , 
Manchanda, for the Respondents, 

JUDGMENT.— The defendants in this 
case agreed to supply cotton to the plaintiff 
and the plaintiff made certain payments 
by way of advance. He states that defend¬ 
ants did not supply cotton aooording to 
the agreement, and he sues for the balance 
due to him on the account and also for 
damages. His suit was partly decreed by the 
first Court. The lower Appellate Court, 
however, considered that the suit was 
governed by Article 51 of the Limitation 
Act, and that as it was Dot instituted 
till after the expiry of three years it 
was time-barred. Against this decision 
a second appeal has been preferred to this 

Court. 


The last date on which the goods were 
to have been delivered was the 27th January 
1910 and the suit was instituted on the 
8th of April 1913. Plaintiff relied on an 
acknowledgment of the defendants to bring 
his suit within limitation. This acknowledg- 
ment was contained in J jautab i dawa, 

dated the 3rd of June 1910, in reply to 

another similar suit by the Pontiff. In 
paragraph 2 of his plaint m that case the 
plaintiff made reference to other cotton 
transactions with the deftndauls for wbith 
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he stated that he would, if necessary, file 
a separate suit. In reply thereto, the 
defendants stated as follows:—“Paragraph 
No. 2 of the plaint is to this extent correct 
that we with otbtr partners entered into 
a oontraot on the 23rd September 1909 
to supply 4,000 maunds of cotton, and in 
this connection a satta was executed and 
on aooonnt of this oontraot the defendants 
have been supplying cotton to the plaintiff 
and have been taking money from time to 
time. The aocounts have not yet been 
settled with the plaintiff.” It should be 
mentioned that the present suit is based 
od a satta exsouted on the 19bh Saptember 
1909 for the supply of 4,000 maunds of 
ootton. There, is thus, an error regarding 
the date of the execution and this cannot 
be exactly verified on aooount of the loss 
of the satta. It is dear, however, that 
defendants were referring to the satta on 
which the present suit is based as it is 
not alleged that any other satta for 4,000 
maunds of ootton was exeouted in Septem¬ 
ber 1909. We have, therefore, to deoida 
whether the admissions contained in the writ¬ 
ten statement constitute an acknowledgment 
falling under section 19 of the Limitation 
Act. 

The lower Appellate Court referred to 
certain authorities but considered it doubtful 
whether the mere acknowledgment that a 
cootraot had been entered into could raise 
aoy inferense that the part which was to 
be performed by the person making that 
acknowledgment had not been performed. 
On the authority of the case Andiappa Ohetty 
v. Devarajulu Naidoo (1) it considered that the 
written statement of the defendants could 
not be considered as an acknowledgment 
as the defendants did cot appear to have 
made any admission from which the infer¬ 
ence could be drawn that any sum of 
money was due from them to the plaintiff, 
Bakhshi Tek Ohand for the appellant has 
contended before ns that the judgment of 
the lover Appellate Court is based upon 
a misunderstanding of the law, and that the 
remarks quoted from Andiappa Ohetty v, Deva • 
tajulu Naidoo (l) have no application to the 

present suit. # ■ 

Oonnsel first referred to the leading 
authority on this subject, contained in the 

(1) 12 Ind. Oas. 378; 36 M. 88, 10 M. L. T. 251| 
(1911) 2 M. W. N. 226, 21 M. h. J. 1024, 
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Privy Council jodgment reported as Maniram 
Seth v. teth Bupchand (2). In that cape the 
admission cf the defendant that-, for the last 
five 3 eara, he had open and current asoonnts 
■with the deceased, but that the alleged 
indebtedness did not affect his right to spply 
fer Probate, wss considered to amount to 
an acknowledgment that there were nr Fettled 
accounts between him and the plaintiff, and 
that the legal consequences would be that 
either of them had a right against the 
other to an account. Counsel aleo 
argues correctly that there are numerous 
other authorises to the same effect, and that, 
where the existence of an aooount is 
admitted, the inevitable deduction must be 
that the person making such an admis¬ 
sion acknowledges bis liability to pay his 
debt, if any debt is found against him. 
He refers specially to Sukharr.oni v, Ishan 
Chunder Boy (3), Kadri Pahirappa v. Manki 
Susan Saheb (4), Ahdul Ali v. Goldstein (5) 
and Ebrahim Haji Yakub v. Ohunilal (6), in 
whioh similar acknowledgments, some even 
of a more evasive oharaoter, were held 
to be acknowledgments of liability to pay. 
He finally argues that the facts on which 
the decision published in Andiappa Ohetly 
v. Devarajulu A 'aidoo (1) is based are entirely 
different from those of the present oaee, 
and he points cut that even in that judg¬ 
ment the learned Judges stated that in a 
suit for a balance due upon taking 
aoconnte, an admission that accounts 
must be taken and settled would be a 
pertinent acknowledgment of liability to 
pay. 

Counsel for the respondents cited as 
authorities in his favour Kalu v. Mehru 
Sal (7) and Bari Oharan v. Brook (8). In 
both of these oases a statement that liabi* 


(2) J3 C. 1C47; 4 C. L. J. 94; 8 Bom. L. R. 60J; 10 
C. W. N. 874; 1 M. L. T. 199; 3 A. L. J. 625; 16 M. 
L. J. fcCO; 2 N. L R. ISO; S3 I. A. 165 (P. C ). 

(3) 26 C. 844 at p. 851; 25 I. A. 95; 2 O. W. N. 402; 
7 Sar. P- C. J. 294; 13 Ind. Deo. (N a.) 650. 

(4) 3 Ind. Cas. 19; 6 M. L. T. 165; 19 M. L. J. 
660. 

c6) 4 Ind Cas. £02; 43 P. R. 1910; 14 P. L. R. 
1909; 79 P. W. R. 1909. 

(6) 10 Ind. Caa, 688; 35 B. 302; 13 Bom. h. R. 
264. 

(71 32 Ind. Cas. 497j 33 P. W. R. 1916; 4 P. R. 
19 6. 

(8) ICS P. L. E. 1906. 


lity had existed hut bad ceased to exist 
wss held not to anounfc to an acknow¬ 
ledgment of existing liability. On the 
other hand, it is abundantly clear in the 
present case from the admission of the 
defendants in their reply to tbe plaint 
that they acknowledged an unsettled 
account with the plaintiff and an existing 
liability. 

We have no difficulty in agreeing with 
the contentions of the learned Counsel for; 
the appellant that the admission relied on by 
him amounts to an acknowledgment of liabil-? 
ity to pay, and that the bar of. limitation is 
saved thereby. 

We, therefore, accept the appeal and 
remand tbe oaee to the lower Appellate: 
Court for decision of tbe remaining grounds 
of appeal. Costs cf this Court will be costs, 
in the cause, Court-fee on appeal to be 
refunded. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 484 or 1919. 

February 5, 1920. 

Present: —Juetioe Sir William Ay ling, Kt. 
and Mr. Justice Coutts Trotter. 
GHULAM GHOUSE KHAN SA1B — 

PLAlNTlPP— APPELLANT 

versus . 

JANNIA alias GHULAM GHOLSE KHAN 

—Defendant— Respondent. 

Limitation Act i IX of 1SC8), Sch. I, Arts. 120, 131 
—Yeomiah allowance , right to receive , whether per¬ 
petual—Suit to recover such allowance — Limitation. 

Tbe right to receive tbe yeomiah allowance 
payable to a mosque is a perpetual, and not a 
periodically recurring right, and a suit by the 
Alutwalli of the mosque, in which the plaintiff 
claims to be perpetually entitled to receive such 
allowances must be brought within the period 
prescribed by Article 12U of Schedule I to the 
Limitation Act. Article 131 of that Schedule has 
no application to such a suit. [p. 789, coL l.J 

Second appeal against tbe deoree of the 
District Court, Tinnevelly, in Appeal Suit 
No. 569 of 1917, preferred against the decree 
of the Court of the District Munsif, Tin* 
nevelJy, in Original Suit No, 279 of 1915. 
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Mr, R. Kuppusawtny Aiyar , for th9 Appel¬ 
lant. 

Mr. K. S. Ramib idrn Aiyar , for the Re¬ 
spondent. 

JUDGMENT.—This is an appeal by the 
plaintiff who brought the suit for a declara- 
tion that he is the Matawalli of a mosque 
and is entitled to draw the Yeomiah allow¬ 
ance received by the defendant, a rival 
claimant, in 1914. It is conceded that, so 
far as the declaration that he is the 
Matawalli is concerned, the suit is barred, 
but it is alleged that that part of the action 
which relates to the Yeomiah allowance and 
which the learned Judge has held to be barred 
is not in fact barred because it is said that 
Article 131 of the Limitation Act whtoh 
relates to suits relating to periodical Incur¬ 
ring rights covers this case. It appears to 
ns that that Article is not applicable at all. 
What the plaintiff claims, apart altogether 
from the claim for a declaration that he is 
the Matawalli, is that he is perpetually 
entitled to receive all the Yeomiah allowances 
that ever aoorned. It seems to as that that 
is not a periodical reoonring right but a 
perpetual right. The mere fact that earns 
of money are paid periodically does not 
make the right one that periodically recurs. 
The right is always there, but it ie only 
exeroised at such times as the same fall dae. 
To put an illustration, it seems to ue it 
would be just ae reasonable to eay that an 
official entitled to a salary of eo many rupees 
a month can oall that a periodical 
recurring right. We Jo not agree with that 
contention at all. We think the distinction 
is plain. In the one case the right is always 
vested in one person to receive periodical 
payments; in the other, the right which at 
one time is vested in one person, at another 
time passes away to some body else, which, 
of course, ie a periodically recurring right in 
the true sense of the term. The distinction 
is not new. It is found in Eshan Ohunder 
v. Monmohini Dassi (1) an 1 is very 
elearly pointed out there. The decision in 
Manavikrama Zamorin Raja Avergal of Oalicut 
v. Aehutha Menon (2) which was cited, only 
establishes this, that if there is inherent in 
the plaintiff a recurring right, then the same 
limitation will apply to a consequential cla»m 


(1) 4 0. 688; 2 Ind. Dec. (n. fl.) 484. 

( 2 ) . 


... 23 Ind. Oaa. 803; 26 M L. J. 877; 88 M. 916; 
(1914) M, W. N. 228; 15 M. L. T. 226. 


for the payment of actual money as would 
apply to the olaim if it had been brought 
for the establishment of the reourring right. 

We think that this case can be disposed 
of on the short ground that this is not a 
recurring right but a perpetual right, and 
the learned Judge was quite right in dis- 
missing it as barred by limitation, because, 
if Article 131 does not apply, the only 
artiole that can apply is Article 120. 

The appeal must be dismissed with costs. 

Appeal dismissed. 

m. C. P. 


LAHORE HIGH COURT. 

Civil Miscellaneous No. 464 of 1919. 
(Civil Appeal No. 2379 of 1914 ) 
February 20, 1920. 

Present:— Mr. Ohevis, Aoting Obief Justice, 
and Mr. Justice LeRossigool. 

BISS A MA.L —Plaintiff—Petitioner 


versus 

KESAR SINGH and others— —Dbf indant3—• 

D ranAvnl? pd T/H 

Limitation Act (HC of lSnS) s. 3 Sch I Ait. 188- 
Civil Procedure. Code (Act \ of 19C8 , s. 151 Appeal 
dismissed for default -Application for restoration - 
Limitation—Appellant ignorant of order—Extension 
of limitation—Inherent power of Court. 


Where aa appellant socka to set aside an ex parte 
order diamnaing his appeal in default limitation 
runs from the date of the order and not from the 
date of his knowledge of the order. The inherent 
powers of the Court cannot he mvoked to enable 
the Court to break through the provisions of section 
3 of the Limitation Act. [p. 790, col. 1.] 

Application for restoration of the appeal 
dismissed in default by the Chief Court on 
27th January 1919. 

Lala Af ehr Ohand, for ths Petitioner. 

Lai a Kishan Ohani, for the Respondents. 
JUDGMENT.—This appeal was dismissed 
for default on 27th January 1919. Appli¬ 
cation for restoration was pat in on 17th 
November 1919 and was granted subject 
to aDy objections that respondent may 
have to urge.” On behalf of the respond¬ 
ent it is urged that the application for 
restoration is time barred under Artiole 168 
of the First Schedule to the Limitation Act, 
and that timeioannot ba extended, as seofioo 5 
of the Act is not applicable. 
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For appellant it is urged that the ease 
wan down (or hearing in the weekly oause 
list for the week beginning 20th January 
1919, and that Counsel waited till the 
evening of the 23rd Janaary, and then, as 
the oaee was not reaohed, concluded that a 
future date would he fixed and oommuni- 
oated to the parties, and that the faot 
of the dismissal on 27th January was not 
discovered for several months. 

It is also urged that the Court has in¬ 
herent power, even, without application, to 
set aside wrong orders of dismissal, and 
that there was really no default. Seotion 
151, Civil Proaedure Code, is relied on, and 
Debt Bakhgh Singh v. Habib Shah (l) is 
quoted. But that ruling only deals with the 
speoial case of a man who is dead and so oan- 
not be treated as a defaulter. 

Comparing Artioles 163 and 168 with 
Artioles 164 and 169, we find that where 
a plaintiff or appellant seeks to Bet aside an 
ex parte order, limitation runs only from 
date of the order, whereas if a defendant or 
respondent seeks sash relief he oan, in oases 
where he has not had due notioe, count 
limitation from date of his knowledge of 
the order. The appellant in this oase is 
striving to obtain the benefit whioh the law 
allows only to a defendant or respondent. This 
oannot be allowed. 

And we do not consider that seotion 151, 
or the inherent powers of the Court, oan 
be invoked to enable ns to break the olear 
provisions of the Limitation Ac*, see seotion 

3. 

We note that the praotioe is to publish a 
list of oases deoided; if Counsel were to keep 
their eyes on this list suoh hard oases as the 
present would not ooour. 

We set aside the conditional ex parte order 
reviving the appeal, and dismiss the 
applioation for re-admission of the appeal, 
but we pass no order as to oosts. 

Application dismissed. 

(1) 19 Inch ('as. 626; 35 A. 331 (P. C.) ; 17 C. W. N. 
329; 11 A. L. J. 625; 18 fJ. L. J. 9; 16 Bom. L. R. 64J; 
14 M. L. T. 33; (1913; M. W. N. 666; 25 M. L. J. 148; 
16 0. C. 194; 40 I. A. 151 (P. 0.). 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Civil Appeal No. 10 or 1919, 

September 30, 1919. 

Present :—Mr. Kemp, A. J. 0., and 
Mr. Raymond, A. J. 0. 

Messrs. J1VRAJ LAKHAMSI— Appellaitb 

versus 

Messrs. TAHKANDAS MOHANDAS— 

Respondents. 

Arbitration Act (IX of 1899,), a. 19 —Arbitration 
clause—Party repudiating contract , whether can 
demand arbitration. 

Where a party to a contract, which contains 
a clause enabling the parties to refer to arbitration, 
repudiates the contract, he cannot be permitted to 
rely upon a subsidiary term in the contract and 
demand a reference to arbitration, [p. 792, col. 1.] 

Appeal from the order of Mr. Kincaid, 
Additional Judioial Commissioner, Sind. 

Sir Ghimanlal H. Setalvad (with bim Mr, 
Kalumal Pahlumal), for the Appellants. 

Mr. T. Q. Elphinston , for the Respond¬ 
ent. 

JUDGMENT. 

Kemp, A. J. 0.—* * • * # Tbe appellants 9 
last oontention is that as respondents say the 
ooDtraot has become impossible of perform- 
anoe they oannot olaim to keep it alive so far 
as the integral and inseparable portion of 
it wbioh refers to arbitration is concerned. 
Tbe respondents say that the oontrast was 
subject to tbe oondition that tbe state of 
affairs existing at its date would oontinne. 
In other words, that there would be 
tbe ordinary facilities for bringing bales 
from Calontta to Karachi. They say, owing 
to the action of Government in January 
1918, due to the war, these facilities no 
longer existed. Indeed, that goods traffic 
was absolotely stopped and the state of 
affairs existing at tbe date of the contract, 
therefore, came to an end, and they were 
discharged from performance of the con¬ 
tract. This is adopting the doctrine laid 
down in those oases of which Krell V. 
Henry (1) is an illustration. 

Section 56 of tbe Indian Contrast Act 
refers to impossibilities of performance, 
whilst the English cases give relief where 
the performance of the • contract, although 
not absolutely impossible, has nevertheless 
become so onerons that it would be mam- 

(1) (1908) 2 K. B. 740,72 L. J. K. B. 794; 89 1* T. 
828; 62 W. R. 246; 19 T. L. R. 711..... 
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lestly inequitable to require it. However, 
it is unnecessary for this Appeal Court to 
disouBB the limits of that doctrine, or whether 
it is applicable to the contract in this 
case. What we are concerned with is, the 
fact that respondents have pleaded in their 
written statement in the suit that the 
contract became void, It appears to me 
that, einoe the respondents now repudiate their 
liability to perform the oontraot on the 
ground that it is discharged, they oannot 
keep alive the arbitration clause of it. It 
seems to me the oase oomes within _ the 
principle laid down in Jureidiniv. National 
British and Irish Millers Insurance Oo. (2), see 
also Woodall v. Pearl Assurance Oo. (3). As the 
respondents repudiate the contract, they can- 
not be allowed to insist on the subordinate 

terms of it still beiDg enforced. 

I, therefore, think that the suit should 
proceed and the stay order should be set 

aside. 

Appeal allowed with costs. 

a T ft_* * * The question 

■ he/arises —Have defendants elected to avoid 
the contract altogether with everything con¬ 
tained in it so as to preclude them from 
insisting on the arbitration clause in the 
■nntract ? In other words, is it permissible 

Z them to rely upon a subsidiary term .» 
;?* fra8t if they elect to treat the con- 

J f void* ? If the oontraot iB void, there 

l Z oT'Z J. be - reference to arbitra- 

ti0 Coun«el on either side have relied on tbe 
aame English oases, whioh undoubtedly are 
nominating but tbe ratio decidendi should 
L'Trntini.ed carefully. They are Jureidim 
0 National Briti.h and Iri.h MilUre Warn* 
rio (2) Stebbing v. Liverpool and London and 

albe lnmtance Oo. (4), Woodall r Pearl Aunr. 

U ° (Q) In the last oase both the previouc 

^ a have been referred to and disoussed. The 

wrca to recover a sum of money on a 

policy of insurance against accident. Tbe com- 

policy # on the policy on the 

groundfbat the a.eured had either misstated his 

m uVi- it,, 59 S 1 ?. XU 

T. L. 182. 86 L . J. K. B. 706,(1919) 

W ( *0 ft lie Bap 181.' 120 L. T. 656, 24 Cum. C M . 

287, 88 J. P. 126 ^ 63 B 13 J 3 86 2 i I . K. B. 1165, (1917) 
w!*0.* S. Bep. 24lfll7 Xe T. «7, 88 T. L. B. 895. 
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occupation in the proposal or, if not, had 
changed his occupation for one involving 
increased risk of whioh notice, as required, 
was not given to the oompany, and con¬ 
tended that the policy was, therefore, void 
and they required the dispute to be re¬ 
ferred to arbitration in accordance with a 
clause in the policy providing for a re¬ 
ference to arbitration. It was held that 
the company, by relying on the terms of 
the policy which rendered it void in certain 
events, did not thereby repudiate the 
policy as a binding oontraot between the 
parties, and were entitled to rely upon the 
arbitration clause as a defence to the action. 
In the oase of Stebbing v. Liverpool and 
London and Olobe Insurance Co. (4) it was 
held that what the Insurance Oompany did 
was not to repudiate the contract altogether, 
but to deny liability by virtue of some 
provision in the oontraot itself and, at the 
same time, to insist upon having the ques¬ 
tion whether there was that liability, decided 
by arbitration. In tbe oase of Jureidini 
v. National British and Irish Millers Insurance 
Co. (2) there was a total repudiation of 
the oontraot, and the arbitration olanBe did 
not extend to differences as to liability 
under the contract, but only to a difference 
as to tbe amount payable under tbe policy. 
The contract in the present oase distinctly 
stipulates for the reference to arbitration 
of “any dispute” with regard to it, 
therefore, both as to liability, as well as to 
any amount claimable under it. The im¬ 
possibility of performance wbioh the defend¬ 
ants pleaded supervened after the oontraot 
was made. It is an impossibility wbicb, 
according to the respondents themselves, is 
based, not on aDy written term in the oon¬ 
traot itself, but is to be implied herefrom 
that the gunny bags, the subject-matter of 
the contract, were to be manufactured in 
CaUntta, and thence shipped from this 
place to Karachi. It was, therefore, founded 
on something outside and independent of, 
tbe terms of tbe written contract. It suits 
the respondents to say that it was an 
implied term of tbe contract, but there is 
absolutely nothing in the contract to sup¬ 
port the implication. In fact, its terms 
negative it. As I have showD above, tbe 
words “ Calcutta shipment ” have been 
deliberately scored out of the contract which 
provides solely for “ godown delivery. ” 
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Respondents now wish to engraft a new 
term upon it by alleging that the gnnny 
bags were to be manufactured in Calcutta 
and conveyed from this place to Karachi, 
can this allegation be considered as a 
ground of defenoe arising out of the oontraot 
in itself? In Stebbing v. Liverpool and London 
and Qlobi Insurance Oo. (4) and Woodall 
V. Pearl Assurar.ee Oo. (3) the avoidance of 
the policy was on grounds arising out of 
the terms of the polioy itself. In the 
present ease the avoidacoe of the oontraot 
does not arise out of the terms of the con¬ 
tract itself. Respondents virtually give the go¬ 
by to the parties’ written contract: they say 
the implied agreement between them to convey 
the goods from Oaloutta beoame impossible 
of performance owing to Government re¬ 
quisition of the rolling stook and freight. 
This plea is obviously one extraneous to the 
written oontraot between the parties which 
contains the reference clause to arbitra¬ 
tion. The difference between Jureidini's case 
(2) and the other two English cases is that, 
whereas in the former case, the contract was 
altogether repudiated; in the latter, a clause in 
the polioy itself was relied upon in avoidance 
of it. In the present case defendants do 
not and cannot rely on any term in the 
oontraot, which justifies them to have the 
oontraot deolared void. The repudiation of 
their liability under the oontraot is not based 
on aDy terms in the oontraot. It is true, that 
the impossibility of] performance is pleaded 
as a defenoe to the action, but this im¬ 
possibility is based on grounds outside the 
written oontraot. If the defendants’ conten¬ 
tion that there was an agreement between 
the parties that the guDny bags were to be 
manufactured and shipped from Calcutta 
is true, and circumstances rendered the de¬ 
livery impossible, then this is tantamount to 
a repudiation of the written oontraot and 
goes to the root of it. And, henoe, the 
decision in Jureidini's case (2) becomes quite 
applicable that the repudiation of a claim 
on a ground going to the root of the contract 
preoludes the party repudiating from plead¬ 
ing the arbitration danse as a bar to an 
action to enforce the olaim. The respond¬ 
ents, therefore, having sought to avoid the 
whole oontraot, cannot be permitted to reply 
upon a subsidiary form in the oontraot, and 
demand a reference to arbitration; aooording 

to them, the whole oontraot is void, and 


they, therefore, oannot invoke the aid of the 
arbitration danse. 

Mr. Elphinston argued that, even if de¬ 
fendants failed to have the arbitration clause 
in the oontraot put into force by reason of 
the repudiation of the oontraot, yet, as both the 
appellants and respondents are members 
of the Gunny Bags Merohantd Association, 
they are bound by its rules, and the rules 
provide that, whenever there is . a dispute 
between the members, they must be referred 
to abitration (rule 20). 

But to disouss this point on appeal would 
be to go outside the pleadings, it was not 
a point argued in the lower Court, not was 
it made one of the grounds for a stay of 
the suit. It is, therefore, now too late to 
invite us to oonsider the question whether, 
independently of the oontraot, plaintiffs are 
not bound to go to arbitration by virtue of 
the rules of the Association. The point was 
also taken up by Mr. Elphinston only in 
his arguments in reply. 

In connection with this point, I may further 
add, that if the oontraot is void by reason 
of impossibility of performance, then a void 
oontraot oannot be referred to arbitration. If' 
the main oontraot is void, then the colla¬ 
teral contract to refer to arbitration is equally 
so. The Court would, at least, have to take 
pnma facie evidence to ascertain if there 
is any substance in the defendants’ allega¬ 
tions. And it would only direct a reference 
to arbitration in the event of its being 
satisfied that there was a valid subsisting 
contract. I mention this point as being one 
that may be taken into consideration with 
the other reasons that I shall subsequently 
advert to whether the case is a fit one to be 

* referred to arbitration. 

# # # • • 

Appeal allowed. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2474 op 1915. 

February 23,1920. 

Fresent: — Mr. Justice Ohevis, Acting 
Chief Justice, and Mr. Justice 
Le Rosaignol. 

Musammat JAINAN— Plaintiff 
—Appellant 
versus 

NUR MUHAMMAD and others 
_Defendants— Respondent*. 

Custom— Succession—Daughter versus Collaterals — 
Acquired property , what is. 

Daughters are generally preferred to collaterals 
in regard to the acquired property of their father, 
and by acquired property is meant property no 
necessarily acquired by the father himjeH but 
property acquired by him or any of bia ascenda 
short of the common ancestor, [p. 793, cola- 1 « 2 -J 
The agnatic theory reposes on the principle that 
collaterals descended from the common ancestor 
derive their title from that common ancestor, but 
when the common ancestor bad no interest in_ the 
property in dispute his descendants derive from 
him no more right than he had, t. ... they acquire 
no right, [p. 793, col. 2.] 

Seaond appeal from the de.ree of the 
Dietriot Judge, Ludhiana, dated the 13th 
July 1915, revereing that of the Subordinate 
Judge, let Claee, Ludhiana, dated the 13th 

AP Messrs 1! if<!nafc Ohand and Muhammad Uoji, 

for fcbe Appellant. . , .» 

The Hon’ble Mr. Fazl-t-Bussain, for the 

Respondents. 

JUDGMENT.—This appeal arises out of 
a suit by a daughter For possession of 
immoveable property left by her Fatbe . 
The (defendants are remote collaterals and 
the District Judge has dismissed the 
enit on the ground that, though the com. 
mon ancestor of the parties did not hold 
the property, it was not squired by the 
plaintiff’s father but by his Father or 
grandfather and, consequently, plaintiff who 
would have been entitled to property 
acquired by her father himself, is not 
shown to be entitled to property he in¬ 
herited from bis asoendanta. 

InRattigan’s Digest, seetwn 23 (2J, we 

authorUl’e. .^, "under 
Remark 2 to that section, we find that no 
Emotion is made between property ae- 
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quired by the father and property acquired 
by his ascendants. 

By acquired property is meant property 
not neoessarily acquired by the father 
himself but property acquired by him or 
any of his ascendants short of the common 
ancestor. Thus in Lokha v. Hart (1), 
Musammat Ichhri v. Jowahra (2), Sham Ram 
v. Musammat Hemi Bai (•>), Khuda Yar v. 
Sultan (4), Nidhu v. Ram Singh (5), Fartap 
Siighv. Musammat Panjabu (6), the property 
was styled aoquired property of the father 
though the acquisition had been in fact 
effected by an ancestor of the father. 

The agnatic theory reposes on the princi¬ 
ple that collaterals, descended from the 
common anoeslor, derive their title from 
that common anoestor, but when the oom- 
mon ancestor had no interest in the pro¬ 
perty in dispute his descendants derive from 
him no more right than he bad, t'.e., they 
acquire no right. 

In this case, consequently, the collaterals 
derive no right to this property from the 
common anoestor and, in accordance with 
custom, are not to be preferred to a 
daughter of the last male owner. 

The next question is, whether the plaintiff 
is to get her share only, or also those of 
her sister Musammat Muqabar and her 
nieoe Musammat Mariam. 

The last mentioned was not made a 
party to the suit and was not referred to 
at all by the defendants exoept in their 
grounds of appeal to the first Appellate 
Court, and it is doubtful whether she is 
an heir at all in the presence of Musammat 
Jainan and Musammat Muqabar, her aunts. 
In any case, that is a matter for her to 
settle with Musammat Jainan. 

As for Musammat Muqabar, Musammat 
Jainan alleged a surrender to her by 
Musammat Muqabar and Musammat Muqa- 
bar, though arrayed as a defendant, did 
not defend the suit. 

In these circumstances, we hold that 
Musammat Jainan is entitled to the whole 


(1) 64 P. R. 1893. 

(2) 18 P. R. 1896. 

(3) 73 P. R 1896. 

(4) 103 P. R. 1900. 

(6) 1 Ind 0aB. 467; 2 P. R. ^909; 25 P. W. P. 1009. 
• 6) 13 Ind Cab. 177; 25 P. ft. 1912; 41 L. ft. 
191?; 125 P. W. ft. 1912- 
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property of her father, and decree for her 
with ooeta thronghout. 

Appeal accepted . 


MADRAS HIGH COURT. 

Civil Revision Petition No. 54 op 1920. 

July 13, 1920. 

Present :— Justice Sir William Ayling, Kt., 
and Mr. Justice Krishnan. 

B. F. SALUANHA— Respondent 
—Appellant—Petitioner 


that the order of the Distriot Judge calling 
for eeourity from the pauper appellant 
under Order XLI, rule 10, was not without 
jurisdiction. We have been referred to the 
decision of the Bombay High Court in 
Khemrai Shrikrishna Dag v. Kisanlala 
Suragmul (1), but we see no reason to ques« 
tinn the decision of this Court in Seshayyan- 
gar v. Jainulavadin (2), the correctness of 
which, apparently, has never been doubted by 
later Benches of this Court, and with which 
we are also disposed to agree. 

This petition is dismissed with ooBts. 
m. c. P. 

Petition ditmissed. . 


versus 

HENRY HART— Petitioner- 
Respondent. 

Civil Procedure Code ( Act V of 1908), O. XLI, r. 10 
—Pauper appellant—Security for costs, order for — 
Jurisdiction. 

An Appellate Court has jurisdiction, under rule 
10 of Order XLI of the Civil Procedure Code, to 
require security from a pauper appellant for the 

respondent’s costs. § 

Seshayyangar v. Jainulavadin, 3 M. 60; 4 Ind. Jur. 
507- 1 Ind. Dec. <N. s.) 603; Srinivasa Sastrial v. 
Subramania Aiya r , 17 M. L. J. 583, followed. 

Khemrai Shrikrishna Das v. Kisanlala Surajmal, 
42 Ind. Cas. 67; 42 B. 5; 19 Bom. L. R. 771, con- 
sidered. 

Petition, under section 115 of Aot V of 
1908, prayiDg the High Court to revise the 
order of the District Court, South Kanara, 
in Interlooutory Appeal No. 264 of 1919, 
in Appeal Suit No. 223 of 1919, dated the 

26th November 1919. 

FACTS appear from the judgment. 

Mr. K. R. Shenai, for the Appellant;—A 
pauper appellant cannot be ordered to furnish 
security for the respondent’s oosts. A per¬ 
son who is allowed to continue the appeal 
as a pauper cannot be mulcted in security. 
See Khemraj Shrikrishna Das v. Kisanlala 

Surajmal (1). ' _ , . 

Mr. B. Sitaram Row, for the Respondent, 
relied on Seshayyangar v. Jainulavadin (2) 
Srinivasa Sastrial v. Subramania Aiyar (i). 

JUUGMB NT.—Following the decisions in 
Seshayyangar v. Jainulavadin (2) and Srinivasa 
Sastrial v. Subramania Aiyar(3), we must hold 

(1) 42 Ind. Cas. 67; 42 B. 6; 19 Bom. L. R. 771. 

(2) 3 M. 66; 4 Ind. Jur. 607; 1 Ind. Deo- (n. 8.) 603. 
(8) 17 M. L. J. 683. 


ALLAHABAD HIGH COURT. 
Exeootion Second Appeal No. 1403 op 1919, 

July 16, 1919. 

Present: —Mr. Justice Piggott and 
Mr. Justice Goknl Prasad. 

MOHAMMAD HAF Z and another— 
Decree-Holders—Appellants 

versus 

MOHAMMAD IBRAHIM— Jodoment- 
D e btor — Re 3 po i* db sr. 

Limitation Act (IX of 1908', Sch. I, Art. 182 (6)— 
Application to execute decree against surety, whether 
step-in-aid of execution against principal. 

An application asking the proper Court to ezeoute 
a deoree by arresting a surety who has made him- 
self liable for the satisfaction of the deoree, is an 
application to take a step-in-aid of execution as 
against the prinoipal-debtor and operates to save 
limitation under olause (6) of Artiole 182 of Sohedule 
I to the Limitation Aot. [p 796, ooh 2.] 

Second appeal from the decision of the 
Distriot Judge, Agra, dated the 10th July 

1919. 4 . 

The Hon’ble Mr. Narain Prasad Aithana t 

for the Appellants. 

Mr. Zahur Ahmed, for the Respond- 

JUDGMENT.—This is a second appeal 
by the decree-holder in an execution matter, 
and it raises a question of limitation which, 
so far as we are aware, is not definitely 
covered by any published ruling. T e 
deoree was passed against three persons 
jointly and severally; but we are at present 
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eoneerned only with the question whether 
that deoree i§ still capable of exeoution 
against the first judgment-debtor, Muham¬ 
mad Ibrahim. We do not know precisely 
on what grounds the exeeution Court has 
come to the conclusion that it is not 
capable of exeoution against the other two 
judgment-debtors, but that matter is not 
before us. The decree was dated the 1st 
of February 1913. There was an appeal 
against it, aDd the appellate deoree bears 
date the 11th of Jure 1913. On second 
appeal the decree was confirmed by this 
Court under date May the 30th, 1914. 
While the first appeal was pending, a pro¬ 
ceeding in exeoution bad been taken with 
whioh we are not now oonoerned. In the 
interval between the decision of the lower 
Appellate Court and that of this Court, 
namely, on the 23rd of January 1914 the 
decree-holders applied for the realisation 
of the entire deoree by the arrest of 
Muhammad Ibrahim. It would seem that 
he was, in fact, arrested and brought before 
the Court, although this point is not abac 
lutely material. At any rate, he continued 
to represent to the Court that he desired 
the execution proceedings to be stayed 
pending the result of the second appeal 
to this Court. This application was allowed 
on condition that security was furnished 
Two persons, Mohammad Husain and 
Badaruddin. executed a security-bond on 

the 23rd of January l 914 - A# ?°f d, . Dg , 
ite terms they made themselves lointly and 
severally liable for two distinct things. 
They bound themselves in a sum of money 
equivalent to the amount of the decree ae 
it then stood, to produce Muhammad Ibrahim 
in Court, if required to do so. They also 
boond themselves to satisfy the entire deoree 
as it might stand after the decision of the 
second appeal by this Court, in the event 
of Muhammad Ibrahim failing to do so. 

Ibrahim 11 personally until the 6th ofMarch 
1918, when the application was made «th 
whioh we are now concerned. Admittedly, 
also this application is barred under Article 
18z’ of the first Schedule to the Indian 

Aofc (No. IX of 1908), unless 

thTdecree-bolders are entitled to the benefit 
J ala use 5 of the said Article. According 
* this clause, a frech period of limitation 


would begin to run from the date on whioh 
any application was mads in accordance with 
law to the proper Court to take some step- 
in aid of the exeoution of the deoree. In 
the months of February and March 1915 
the deoree holders did present certain 
applications to the Court, whereby they 
sought to realise the full amount of the 
deoree, under the terms of the seourity- 
bond, from Muhammad Husain, the first 
of the two sureties. We are really oon¬ 
oerned with one of these applications ODly, 
bat its effect cannot be peroisely understood 
unless it be considered in connection with 
what had gone just before. We find that, 
on February 16th, 1915, the deoree holders 
presented a formal and regular application 
for execution of the deoree. They men¬ 
tioned the faot that Muhammad Ibrahim, 
one of the joint judgment-debtors, had 
given seouTity for the satisfaction of the 
entire deoree and they asked the Court, 
with reference to the provisions of seotion 
145 of the Code of Civil Procedure, to 
realise the entire amount of the deoree 
from the first of the two sureties, namely, 
Muhammad Husain, by the arrest of his person. 
The execution Court, rightly or wrongly, 
held that Muhammad Husain was entitled, 
first, to an opportunity of producing the judg¬ 
ment-debtor, Muhammad Ibrahim, before the 
Court, and passed an order to that effeot. 
On the 19th March 1915 the deoree holders 
presented a further application, not drawn 
ap on any prescribed form, but obviously 
referring back to the application of 16th 
February 1915, Herein they mentioned the 
fact that Muhammad Ibrahim had, in the 
meantime, got into trouble with the Criminal 
Courts and been sentenced to a long period 
of imprisonment. AlthDugh the application 
does not say so in express terms, the decree- 
holders obviously intended to represent that, 
in consequence of this fact, it was impossi- 
ble for the surety, Muhammad Husain, to pro¬ 
duce Muhammad Ibrahim before the Court ; 
perhaps, also, by implication, they desired to 
suggest that no purpose would now be served 
by their attempting to realise the deoree by 
the arrest of Muhammad Ibrahim’s person. 
They, therefore, prayed the Court, referring 
baok totbe application of 16th February 1915, 
on whioh no final order had yet been passed, 
to direct the arrest of Muhammad Husain, 
That prayer is in itself an impossible one t 
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oxoept the application to he considered as 
being in contiunation of the previous applica¬ 
tion of 16th February 1915. The prayer 
in that application had been for the realis¬ 
ation of the entire decree by the arrest of 
Muhammad Husain’s person and, obviously, it 
was only by way of execution of the decree 
that the decree holders could ask for 
Muhammad Husain’s ar/est at all. We are 
not concerned with the eub-equant fate of this 
application, except that it proved infruotuou9 
and was finally dismissed on the 15th of 
September 1915. We are now dealing with 
an application made within three years of 
the 19th of March 1915. and the question 
for determination ip, whether the application 
of that date, for the realisation of the 
entire decree by the arrest of one of the two 
persons who had stood surety for Muhammad 
Ibrahim’s satisfaction of the entire decree, 
is or is not to be regarded a3 an application 
to the execution Court to take a step-in-aid of 
execution as against Muhammad Ibrahim. 
The first Court wan of opiuion that the 
case was clearly covered by the provisions 
of olauee 5, to whioh we have referred, 
and it allowed the application. The lower 
Appellate Court remarked, in effect, that the 
question is a difficult one and that no 
authority had been laid before it except a 
decision of the Bombay High Court in 
the oase of JS’arayan Oanpatbhat Agsal v. 
Timmcyi (1). To begin with, that was 
a oase decided under section 253 of the 
former Code of Civil Procedure (Act XLV 
of ls8z) and the proceedings soaght to be 
taken were against a surety who had ren¬ 
dered himself liable before the passing of 
the decree for the due performance of the 
same. There had been a number of 
applications to execute the decree against 
the judgment debtor but, more than thiee 
years after the passing of the decree, an 
application was made, for the first time, to 
exeoute the same against the surety. The 
Court held that the decree could not ba 
said to have been passed jointly against 
the deoree holder and his surety, and that, 
consequently, the applications made againpt 
the principal judgment-debtor did not save 
limitation aga'ust the surety. It is clear 
enough that the precise point decided io 
this oase was not the one now before n*. The 
lower Appellate Court, however, has remarked 
(1) 31 B, 60; 8 Bom. L, R, €07. 


that, in the absence of any better authority, 
it felt itself bound to follow the principle 
whioh seemed to anderlie this decision and, 
on this view of the oase, it has dismissed 
the application for execution, dated the 6th 
of March 1918, as barred by limitation. 

In considering thi9 matter we have to 
look at the provisions of section 145 of 
the Code of Civil Procedure, before we 
come to oonsider those of Artiole 182 of 
the Indian Limitation Act. The Civil 
Procedure Code (Act Y of 1998) gave, for 
the first time, a summary remedy by way 
of execution against a surety who had 
bound himself for the due satisfaction of a 
deoree after the deoree was passed. The 
oase of such a surety does not seem to be 
covered by any part of Explanation 1 to 
Artiole 182 of the First Schedule to the Indian 
Liraitat : oa Act. It would be obviously 
abmrd to say that the deoree in execution 
now before ua distinguished portions of the 
subject matter as payable respectively by 
Muhammad Ibrahim and by hie surety 
Muhammad Husain. It is equally incorrect 
to say that the deoree had been passed 
jointly against Mohammad Ibrahim and 
Muhammad Husain. The deoree itself afEeots 
Muhammad Ibrahim, but Muhammad Husain 
has become liable to be proceeded against 
in execution by reason of the special 
provisions of seotion 145 of the Code of 
Civil Procedure. In our opinion, therefore, 
wa are dealing with a case not contemplat¬ 
ed by Explanation 1 to Artiole 182 of 
the First Schedule to the Indian Limita¬ 
tion Act. We are driven back, therefore, 
to clause 5, and we can only put to ourselvas 
the plain question :—Dues an application, 
asking the proper Court to exeoute the 
entire deoree by the arrest of the person of 
a surety who has made himself liable for 
the satisfaction of the deoree, amount to 
asking the execution Court to take a <etep 
in-aid of the execution of the deoree 
as against the principal whose liability 
the surety had taken upon himselfP In 
the absence of authority to the oontrary, 
the conclusion we have oome to is that 
this question should be answered in the 
affirmative, and that the decrae haliers are 
in this case entitled to the benefit o 
olau e 5 of tho Artiole. The result is that 
we allow the apoea), cat aeide the 
the lower Appellate Court and send t ® 
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ease back to the Court of first instance with 
directions to proceed with the execution in 
acoordanoe with law and with the decree- 
holders’ application of 6th March 1918. 
The decree-holders will be entitled to their 
# 00 Bte of this proceeding io all three Courts 
including, in this Court, fees on the higher 
scale. 

Appeal alloxei. 


MADRAS HIGH COURT. 

Skcojd Civil Appeal No. 1848 of 19j7. 

October 2d, 1918. 

Present :-Mr. Justioe Sadasiva Aiyar and 

Mr. Juetioe Spencer. 
DHUL1PALLIA BUTCHAYYA— 
Plairtiif—Appellant 
versus 

KUPPA VENKaTAKRISHNAYYA— 
Dafenddsts Nob. 1, 3 a»d 4-Respondznt8 

Hindu Law-Joint jamily-Vebts for unmoral 
purposes contracted by father—Sons, liability°J 
Burden oj proof-Proof of general extravagance or 

absence of trade, whether sufficient- 

0/1872J, s. 00 —Appropriation of debU—Absen / 

specific directions • 

^ Where a debtor makes payments to his ored'tor 
without specific directions as to the “ et ^d o f 
appropriation, it is open to the creditor to appro; 
oriate the various payments in full satisfaction 
S the interest due on the debt till the respective 
dates of payment and the balance towards the 

8 B. L, R. 110 (P. 0.); 2 Sar. P. C. J. 1 03;2 Suth. P-k. 
J. 461;’ Bamundoss Mookerjee v. Omeish Chunder Raee, 6 
M.I. A. 2b0; 1 Sar.P 0. J 642,19 E.R. 108; Knpwndhu 
Sahu v. Raja of Kallikota, 29 Ind. Cas. 71*, followed 
The onus of proving that a debt was contracted 
by the father of a joint Hindu family for an 
aUeged immoral purpose is not discharged by mere 
proof of general immorality or extravagance on the 
Srt Of the father, coupled with negative evidence 
that the income of his estate was suflicient for the 
family needs and that there was no trade or.business 

necessitating the borrowing of loans. £p- Q A J 
Ram Nath r. Bulaqi Ram, 17 Ind. Cas. 736; f*9 r.Jj. 

B. IwTsVfiO P. B. 1913; 15 P. W. B. 19 . 3 ,disapproved. 

Second appeal agaiust the decree of the 
Coart of the Additional Temper. rySubord. 

ioate Judge, Guntur, in Appeal Bud No. 

60 of 19 . 6 , preferred agaio.t the ° f 

the Court, of the Additional Dutrwt Munaif, 
Tenali. in Original Suit No. >8 of 1915. 


Mr. V. Rumesam, for the Appellant. 

Messrs. P. Narayana Moorthi and O. Krishna 
Aiya , for the Respondents. 

JUDGMENT. 

Sadasiva AiyaR, J.—There are two ques¬ 
tions raised in this second appeal filed by 
the plaintiff, the respondents being the 1st 
defendant and his sons (the defendants Nob. 3 
and 4). The suit was brought on a promis¬ 
sory note exeouted by the 1st defendant. 
The first of the two questions is, whether the 
plaintiff has a right to appropriate several 
payments made by 1st defendant (without 
specific directions) in full satisfaction of the 
interest due to the plaintiff on the pro-note 
till the respective dates of payment and the 
balance, as far as would go towards the 
principal amount, or whether plaintiff ought 
to treat whatever was paid as paid wholly 
towards the principal and allow counter- 
interest on the whole of the amount of 
each payment without deducting therefrom 
the interist dne till the date thereof. I 
think the lower Courts were wrong in decid¬ 
ing in favour of the second alternative. The 
cases in Luchmeswar Singh Bahadur v. Syud 
Lulf Ali Khan (l), Bamundoss Mookerjee v. 
Omeish Ohunder Raes (2), Kripasindhu Sahu 
v. Raja of Kallikota (3), and Second Appeal 
flio. 143 of 1916 (the two latter being deci¬ 
sions of this Court), clearly lay down the 
rule in support of the first alternative, I 
would, therefore, deoide this question in favour 
of the appellant. The d^oisicns of the lower 
Courts will be mcdified by calculating the 
amount due in accordance with the above 
observations. 

The second question is, whether, on the 
facts found by the lower Courts, they were 
justified in finding that the defendants Nos. 
3 and 4 had discharged the burden of prov¬ 
ing that the money borrowed under Exhibit 
B was spent for illfgal or immoral purposes. 
The lower Appellate Court says: * In this case, 
I must say that defendants Nos. 3 and 4 have 
not succeeded in proving which speoifio part 
of the consideration for Exhibit B was 
spent for immoral purposes.*' I think that 
this means that no portion of the considera¬ 
tion has been directly connected by the 
evidence with aDy expenditure for immoral 

(I) 8 B. L. E. 110 (P. 0.), 2 Sar. P. 0. J. 700, 2 
Suth. P. C. J. 461. 

i2) 0 M. I. A. 289; 1 Sar. P. C. J. 642; 19 IS. B. 103 

(3) 29 lad. Cas. 713. 
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purposes. Notwithstanding this observation, 
the (3ltimate conclusion of the lower Appel* 
late Court is that, because the 1st defendant's 
“life” was “ vaild and immoral,” beoanse 
he was not engaged in any trade or business 
and beoause his lands yielded sufficient 
inoome, the defendants Nos. 3 and 4 
have discharged the harden of proving that 
the money borrowed under Exhibit B was 
spent on immoral purposes. I think that 
this is opposed to the decision of the 
Privy Council in Sri Narain v. Lala Raghu- 
bans Rat (4), in an Allahabad case, the High 
Court of Allahabad having long held the 
same view [see Hanuman Singh v. Nanak 
Ohand(b), Kishan Lalv. Gajuruddhwaja Prasad 
Singh (6) and Babu Singh v. Behari Lai ( 7), 
see also Sadashiv Dinkar Joshi v. Dinkar 
Narayan Joshi (8), Ohintamanrav Mehendale 
v. Kashinath (9) and Hazarimall Babu v. 
Abani Nath (10)]. The lower Appellate 
Court relies on a Punjab Chief Court decision 
reported in Ram Nath v. Bulaqi Ram 
(11) which, no doubt, supports view of the 
law; but I am unable to follow it iu preference 
to the decisions of the Privy Council and of 
this High Court and the High Courts above 
referred to. 

The lower Courts’ decree have, therefore, 
to be further modified by making the defend* 
ants Nos. 3 and 4 liable along with the 1st 
defendant to the extent of the anoestral 
family properties, the 1st defendant, of 
oourse, being also personally liable. 

Having regard to all the oiroumstanoeB, 

1 would order that the defendants Nos. 3 
and 4 do bear their own oosts throughout, 
and that the plaintiff do bear his own costs 
here and in the lower Appellate Court. The 
award of oosts to the plaintiff in the Munaif'a 
Court against the 1st defendant will 
Btand. 

(4) 17 Ind. Cas. 729; 25 M. L. J. 27; 17 0. W. N, 
124; (1913) M. W. N. 768 (P. 0.). 

(5) 6 A. 193; A. W. N. (1884) 23; 3 Ind. Deo. 
(n. 8.) 793. 

(6) 21 A. 238; A. W. N. (1899) 42; 9 Ind. Deo, 
(n. s.) 861. 

(7) 30 A. 156; 6 A. L. J. 176; A. W. N. (1908) 61. 

(8) 6 B, 620; 6 Ind. Jur. 655; 3 Ind. Deo. (n. s.) 
801. 

(9) 14 B. 820; 7 Ind. Deo. (n. b.) 674. 

(10) 18 Ind. Cas. 626; 17 C. W. N. 280; 17 0. I,. J, 
39. 

( 11 ) 17 Ind. Caa. 786; 69 P. L. B. 1913; 60 P. B. 
1913; 16 P. W, B. 1918. 
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Spencer, J.—I think the decision in 
Bhagat Mai Sahu v. Abdul Karim (12) 
correctly sums up the settled law on the 
subject of the immoral debts, when it lays 
down that, * in some way by reasonable legal 
proof it must be shown that there is a conns#- 
tion between the debt and the immoral 
purpose.” 

In this case that condition does not seem 
to be satisfied by mere proof that 1st defend¬ 
ant was leading an immoral life, coupled 
with the negative evidenoe that the inoome 
of his estate was sufficient for the family 
needs and that there was no trade or business 
necessitating borrowing of loans. 

The finding of both the lower Courts that 
defendants Nos. 3 and 4 had discharged 
the onus that lay upon them is, thus, not a 
finding which can be justified upon the facta 
which have been found from the evidence to 
exist. 

Although I am reluctant to interfere 
with wbat ' is, on its face, a finding of fact, 
especially where the lower Courts have had 
in their minds the principles governing the 
question to be decided, I think that they have 
gone too far in holding that the onus was 
discharged when the materials before them 
do not establish any direot connection, 
between the suit debt and the 1st defendant’s 
immorality, and there is nothing more tang¬ 
ible than a mere surmise to oonneot the debt 
with the immorality. Defendants Nos. 3 
and 4 should have proved that, at least, some 
part of the consideration for Exhibit B was 
epent for immoral purposes. The case in 
Ram Nath v. Bulaqi Ram (11), followed by 
the Subordinate Judge, itself enunciates the 
principle that there must be clear connbctiob 
between the immoral life and the debts con¬ 
tracted; though, in applying that principle, the 
learned Judges have considerably widened it 
by assuming that every debt contracted at 
a time when the debtor was living a riotous 
life must neoessarily have been devoted to 


amoral purposes. 

I, therefore, agree with my learned brother 
i allowing the seoond appeal on this point 
id upon the question of interest also as to 
hich I have nothing to add to what b# has 


M. 0. P. 


Appeal allotted. 1 

(12) 84 Ind. Gas. 28j 1 P. L. J. 66/ 2 P. k W. 4«* 

20 0. W.N.707, 
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JETH4LAL KALLIANJI V. PABARAM KHEMANDA8. 

SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miboklaneous Appeal No. 23 op 1919. 

Ootober lO, 1919. 

Pretent'. —Mr. Kemp, A. J. C-, aDd 
Mr. Raymond, A. J. C. 
JETHALAL KALLIANJI— Appellants 

versus 

PARARAM KHEMANDAS— Respondents. 

Arbitration Act (IX of 1899), «. 19 —Arbitration 
clause, applicability of—Cross-contracts, suit on— 
Reference to arbitration, 'whether can be claimed. 


The arbitration clauses of a contract are only 
applicable where delivery of goods purports to be 
the objeot of the contract on the face of it. iney 
do not apply where the intention of the parties, y 
making cross-contracts, is to determine the amount 
payable by one to the other, in a suit, therefore, 
upon a cross-contract the defendant is no en 1 
to a stay order pending a reference to arbitration. 

Appeal from the order of Mr. Kinoaid, 
Additional Judioial Commissioner, Sind. 

Mr. Ealumal Pahlumal, for- the Appel- 

^Mr. Isardas Odharam, for the Respondents. 

JUDGMENT. 

Kemp, A. J. C,—This is one of some twenty 
appeals which have been filed m the Court 
against the order of the learned Judioial 
Commissioner staying the suit in each case 
under section 19 of the Indian Arbitration 

A °Oneof these Appeals (No. 10 of 1919*) was 
seleeted for argument as a test appeal and 
this Court has given its deoisioD on it and 
set aside the stay order on the ground that 
the defendant in that oase having pleaded 
that the oontraot sued upon became im- 
possible of performanae, be could not, in the 
same breath, ask for the enforcement of the 
arbitration alaoee in the oontraots. In t e 
present appeal the defendants also plead 
impossibility of performance in their written 
statement filed in the suit. Therefore, the 
reason given in Miscellaneous Appeal No. 10 
of 1919, for setting aside the stay order 
in that oase, apply with equal force in the 
present appeal and it is unnecessary to repeat 
them. It is sufficient for us to say we in- 
•orporate them in our judgment in the 
present appeal. The impo.a.ba.ty pleaded 
ie the eeme es wee pleaded in Mieoellaneoae 
Appeal No. 10 of 1919, *». t hat owing to 

•See Jivraj Lakhamsi v. Tahkandas Mohandas, OS 

M Cm. 790-W. 
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the shortage of gunnies in Karaohf, due to the 
aotion of Government in January 1918 in stop¬ 
ping all goods traffic on the North-Western 
Railway, and in requisitioning all steamers 
at Calcutta where these gunnies are manu' 
factored, the sellers were unable to carry 
out their ooDtraots of sale “Khare Khata” 
gcdown delivery with their buyers. In 
other words, that the parties assumed, when 
they made the oontraot, that a particular 
state of affairs would oontinue, and that 
state of affairs has come to an end and 
oontraot is, therefore,discharged. Whether 
there is anything in this contention, when 
the contract was not for shipment goods, 
it is unnecessary for us to decide. We are 
only concerned with the fact Ibat this im¬ 
possibility is pleaded aDd this plea repudiates 
the oontraot and, with the contract, the 
olause in it for arbitration. This plea goes 
to all the contracts of sale and purchase in 
the suit whioh is one on cross-contracts for 
150 bales of gunnies. 

For the reasons given in Miscellaneous 
Appeal No. 10 of 1919, this appeal also must 

succeed. 

But there is another roason why this par¬ 
ticular appeal should suooeed. The suit No. 
(1085 of 1918) is on oross-oontraots for the 
sale and purchase of 150 baleB February-April 
1918 delivery in equal lots. The first two 
contracts of purchase by the plaintiff on 
30th August 1917 and 26tb September 1617 
for 30 bake each were followed by a con- 
tract of sale by plaintiff to defendant on 
8th November 1917 of 60 bales. On 29th 
November 1917 plaintiff sold again 30 bales 
and on 8tb December 1917 bought 90 bales. 
This left 60 bales over bought by plaintiff 
and this was equalised by a oontraot of 
sale by plaintiff on 20th January 1918 for 
60 bales. 

Now, it is a question of faot in every case 
whether, when parties follow a oontraot of 
sale with a contract of purchase for the 
same kind of goods and for the same delivery 
aod on the same terms except as to prioe, 
they intend the second oontraot to be in¬ 
dependent of the first, or to fix the liability 
on the first. If they intend the second 
oontraot to determine the amount due by 
one party to the other under the first 
contract, the liability under the first oon¬ 
traot is settled. In substitution of a liabil¬ 
ity) to tender goods the seller of goods in 
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a ’rising market, by making a oross oontraot, 
not cn’y ascertained bis liability before 
the due date but also undertakes an 
obligation to pay a sum of money. If, 
therefore, the 2nd oontraot is intended to 
be a orofs oontraot, the object of it is to fix 
and ascertain the liability. Now, how oan 
it be faid that the teiun, on the form of 
the Karachi New Gunny Merobante Associa¬ 
tion, which are intended to contemplate a 
delivery of goods, can possibly apply to an 
agreement by which for the liabilify to 
supply goods is substituted the obligation to 
pay a sum of money. If the intention of the 
parties is, that the second contract shall be a 
cross-oontraot. for the purpose of determining 
what one party shall pay to the other on the 
due date that is an extinction of the rights 
and liabilities under the first contract. With 
great respeo f , I cannot agree with the deci¬ 
sion of Rankin, ,1 , in TJttam Chand Saligram v. 
Mahmood Jewa Mamuoji (l) to the effecttbat 
the arbitration olause is still alive in spite of 
the settlement or oross-oontract. .Such a cm- 
elusion appears to me in conflict with 
the view taken as to these oross contracts 
by Sir Lawrence Jenkinp, G. J., in Bhagwan- 
das Narotamdas v. Kanji Deoji (2) where he 
speaks cf oross oontraot as cancelling the 
earlier oontraota. I have pointed out the 
arbitration clauses are only applicable where 
delivery of goods purports to be the object, 
of the oontraot on the face of it. 

They do not apply where the intention 
of the parties, by making the oross-aon- 
tract, is to determine the amount payable 
by one to the other. 1 oao imagine the 
dismay of a merohant who, having asoer 
tained his profit or loss by a oross oon¬ 
traot and possibly entered into other tran¬ 
sactions ou the strength of that knowledge, 
is suddenly informed by the other contracting 
party on the due date that the liability 
on the ascertained amount is still disputed 
and must go to arbitration, 

Whether the second contract is a cross- 
contract to fix the liability or not is a 
matter of evidence. The praotioe of Iodian 
merchants is to keep " Soda Khatas” in 
their books of particular merchants with 
whom they enter into forward contracts. 
The “Soda Khaias' 1 of any particular 

(I) 54 Ind. Cas. 286; 46 C. 534; 23 C. W. N. 7Q4. 

t2) 7 Bom. L. R. 811| 80 B. 205.. 


msrehant may contain many transactions 
some of whioh may be oross-contraofcs and 
others not. If any of the contracts are 
independent contracts not covered by the 
oross contracts, they are performable by a 
tender on the due date of the exae33 of 
bags bought or sold. I do not say tha*, 
where the contracts are not intended to 
be cross-ooutraots the arbitration clauses 
are cancelled. Those clauses would operate 
iu the case of any oontraot or of any unm* 
her of contracts entered inlo on account 
and in respect of whioh the liability had 
not been already settled. There are marks 
which indicate whether a oontraot ia a 
cross oontraot or not. Evidence to the! 
effect that the sam9 broker effected both 
the oontraot and the alleged orosa-pou* 
tract, that bath were for the sama . nutn* 
her of bales of the same delivery, the 
entries of contract and oross oontraote with 
cross references to their numbers in the 
books of the merchants and the brokers, the, 
accounts submitted and the correspondence 1 
between the parties, are all factors for 
consideration in deciding whether the later 
oontraot is a cross-contract to the earlier 
or rot. i 

Equally clear is it that, where^ two 
merchants have agraed to keep ft Soda 
Khata ” of their transactions, neither of them 
oan be allowed to pick out any one con\ 
tract of purchase and set it off against 
a particular contract of sale and sue for 
the difference. It would be otherwise 
where there is no account agreed upon, 
between them and either party seeks to 
sue on a oontraot and it is cross-con* 
tract. 

Finally, I may add, that every merchant 
knows from his “ Soda Khata i ” the state 
of his forward transactions with any other 
merohant. He doe3 not enter haphazard into 
forward contracts, but pays refand to the 
state of the different "Sola Khatas^' of 
the various merchants in his * Vdhi”. 3 0, 
may level transactions up with a particular 
merohant by euteriDg into a farther Sod* 
with him, or he may decide to out hu| 
losse®, or fix his profits, bafore the due 
date if he is nervous of the 9tate of the 
market or the financial conditions of the, 
party eontractipg with him, . . 

I mention this, because it has been 
sontended before us that mqrpbftuM PPlftFl 



V'*i. LVml Indian casks, sol 

V1NKIT1 RIDDI V. MTJfHULU P1MBTJLU. 


into forward oontraots of purchase and 
Bale with one another withoat any 
intention of fixing their liabilities until 
the dne date when all that results from 
these purohases and sales is that delivery 
need only be offered of the excess of bales 
Bold. This gives the oomplete go by to 
the notion of a oross-oontraot whioh is 
to fix for the due date the amount that 
is payable by one person to the other. 

The fast that a eross-oontraot is entered on 
the same printed form as the earlier oon- 
traot is of no importanee whatever; mer- 
phants here, without exoeptioD, jot down 
the terms of the oross-oonlraot on the 
printed form applioable to forward delivery 
with no other intention than that the 
sesond or cross contract is to be a 
settlement of liabilities under the first or 
earlier ^contract. They are, unfortunately, 
notoriously careless in this respeot and 
never contemplate the faot that their 
aots will furnish lawyers with an argument 
that the intention was to keep alive the 
arbitration olasses in both contracts. 

Indeed, in some commodities, e,g. t Sindh 
Cotton, an Indian merohant will settle his 
contract outstanding on the due date by 
a oross-oontraot on the usual printed form 
for all forward oontraots and bearing the 
due date; or he will jot down on a 
printed form applicable to shipment goods 
a contract for the purchase of goods in 
the bazar without even striking out the 
printed terms applicable to goods to be 
shipped. 

It appears that the contention that no 
arbitration clause survived in the case of cross- 
oontraots was not atgued before the learned 
Judicial Commissioner, as in the test stay 
application before him the plaintiff in the 
suit was not suing on cross oontraots. As 
fhe other applications were made to depend 
on the result of the test stay application 
this point was not raised. Nevertheless, 
the plaintiff in this oase has sued on 
eboss contracts, and, if the contracts^were 
crosB-oontraotp, we arfe of opinion there is no 
arbitration clause now in existence; whether 
the contracts were cross oontraots or_ not 

w for the Court below to decide. There 
can be no arbitration if the Court decides 
that '-question in the affirmative. We, 
therefore; thifck* on this ground also tbe 

J&PVW.M W*:. 1 * 1 **. ' 
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Appeal allowed, 
with costs. 


Stay order set aside 
Appeal allow id. 


MADRAS HIGH COURT, 

Becond Civil Appeal No. 3.76 of 1919. 

March 15, 1920. 

Present :—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

VENKITA REDDI, Minor, and others 
— Plaintiffs Nos, 4, 5, 1 and 3 
—Appellants 
versus 

MUTHULU PAMBULU NAICK 

AND OTHERS—DEFENDANTS NOS, 1 TO 3 AND 

Plaintiff No. 2— Respondents. 

Evidence Act (I of 1872,), ss. 58, 68 -Mortgage-deed 
—Mode of proof—Transfer of Property Act (IV of 
1882;, s. 59, effect of, on Evidence Act—Civil Procedure 
Code (Act V of 1908), .0. VIII, r. 5- Discretion — 
Appellate Court, duty of-Pleadings—Plaint, allegation 
in, not denied, effect of— " Attested" document, meaning 

of. 

In order to prove that a document, which pur¬ 
ports to be attested by two witnesses, oreates a 
charge on immoveable property, which it purports 
to create, it is sufficient, under section 68 of the 
Evidence Aot, if one attesting witness, if there be 
ono alive and within the jurisdiction of the Court, 
is called for the purpose of proving execution. But, 
this evidence may be rebutted by proof on the 
other side that the other witness who attested the 
document did not really seo its execution. Lp. 804, 

C °Sect!on 59 of the Transfer of Property Act whioh 
deals with the validity of a document of the nature 
mentioned therein cannot bo interpreted as providing 
the mode of proof of execution of such a document 
in derogation of the requirements of the Evidence 

Act. [p. 805,.col. 1*3 ... 

Where, in the exorcise of its discretion under 
the proviso to section 68 of the Evidence Act, and 
rule 6, Order VIII of the Civil Procedure Code, an 
Appellate Court requires clearer proof of attestation 
of a document, it is the duty of the Court to call 
for such proof, and not to decide that the document 
has not been proved, merely because the plaintiff 
did not exatnind all the attesting witnesses, [p. 806, 

cols* 1 & 2.3 # # # 

An allegation of faot in a plaint whiob is not 

denied specifically or by necessary implication by 
the defendant, must be deemed to have been admit- 1 
ted by him [p *02, col. 2; p. 803, col. 1-3 * 

An “attested” document meaner a document whose ~ 
execution by the executant has bemi actually soon 
by the apparent testator, [p. 803, col 2.3 • 
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Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge, 
Ramnad at Madura, in Appeal Suit No. 
40 of 1918, (Appeal Suit No. 315 of 1918 
on the file of the District Court, Ramnad), 
preferred against the decree of the Court of 
the District Munsif, Sattur, in Original Suit 
No. 254 of 1919, 

FACTS appear from the judgment. 

Mr. N. B. K, T/iathacha7iar(v/ith him Mr, P, 
B. Srinivasan ), for the Appellants:—The lower 
Court erred in holding that the mortgage 
document was not properly proved and, 
therefore, did not create a eharge on the 
property. It has misunderstood the soope of 
seotion 59 of the Transfer of Property Act 
and section 68 of the Evidenoe Act, The 
latter deals with both the mode and quantum 
of proof. It declares that proof by one 
attestor, if he is alive, is sufficient. Section 
59 of the Transfer of Property Act prescribes 
the conditions which will make a mortgage 
a valid document. It is nowhere laid down 
that all the attesting witnesses should prove 
execution or that the attestors called should 
state that the other attestors witnessed 
execution. It would be hopeless to prove 
several old mortgages if such strict proof is 
exacted. See Shib Dayal v. Sheo Ghulam (1). 
In any event, the lower Appellate Court 
exercised a wrong discretion in treating the 
mortgage as invalid even against the ex parte 
defendants. 

Mr. K. V . Sesha Aiyangar , for Respond¬ 
ent No. 3:—It is true that seotion 59 of 
the Transfer of Property Act does not deal 
with the quantum of proof but, nevertheless, 
when it requires two attestors to a mortgagee, 
both of them must be called to prove its 
execution. Or there must be some proof 
that the attestor not oalled saw the execution 
of the document by the mortgagor. Seotion 
68 of the Evidenoe Act is controlled by, and 
should be read subjeot to, the provisions of 
section 5a of the Transfer of Property Act. 
See Muniappa Ohettiar v. Vellachamy Mannadi 

(2) , bhamu Father v. Abdul Kadir Bouthan 

(3) , Qanga tershad Singh v. Ishri Ferthad 


Singh (4) and Arumugham Ohetty v. Mutfiti 
Koundan (5). There is a marked distinction' 
between proof of a document and validity of 
a document whioh has been overlooked in 
Shib Dayal v. Sheo Qhulam (1), See Parana 
Hans v. Bandhir Singh (6), where the absence 
of proof that the seoond attestor signed was 
held to invalidate the document. 

JUDGMENT. 

Sadasiva Aiyab, J.—The plaintiffs Nos. 1,4 
and 5 are the appellants mentioned in the me-, 
morandum of seoond appeal preferred to this 
Court. As it appeared that the 3rd plaint¬ 
iff’s name was left out by an oversight of thtf 
appellant’s learned Vakil, we allowed the 
memorandum of seoond appeal to be amended 
by adding the 3rd plaintiff’s name also as an 
appellant. 

The suit was brought upon a hypothecation 
bond exeonted by the 1st defendant in August 
1912. Four items of property were hypothe¬ 
cated out of whioh item No. 2 was afterwards 
sold by the 1st defendant to the 2nd defend¬ 
ant. The 2nd defendant then hypothecated 
it to the 3rd defendant. Defendants Nos. 2 and 
3 remained ex parte both in the Court of 1st. 
instanoe and in the lower Appellate Court. 
The 1st defendant in his written statement 
described the plaint bond as 'the suit mortgage- 
debt bond’. The plaintiffs in their plaint 
claimed a charge on the properties and sued 
for sale on the basis of that oharge. If the 
1st defendant had intended to plead that the 
document did not create a charge owing to 
its alleged invalidity as a mortgage, he ought 
to have raised that plea expressly in his 
written statement. Under Order VlII, rule 
5, Civil Procedure Code, 'every allegation of 
fact in the plaint, if not denied specifically 
or by necessary implication or stated to b* 
not admitted in the pleadings of the defend¬ 
ant, shall be taken to be admitted except as 
against a person who is under a disability. 
The allegation of fact in the plaint that 
the mortgage-bond gave the plaintiffs a right 
to bring the properties to sale as creating a., 
oharge on the property, not having been 
denied specifically or by necessary implication 


(1) 39 Ind. Cas. 694; 39 A. 241; 16 A. L. J. 164. 
(ii) 49 Ind. Lias. 278; M. W. N. 863; 26 M. 

L. T. 19; V It. W. 6. 

(3) 16 Ind. Caa. 260; 35 M. 607; 16 0. W. N. 1009; 
23 M. L.J. 321; i2 M. It. T. 338; U9i2j M. W. N. 
936; 10 A. L. J. 269; 14 Bom. L. R. 1034; 16 0. L, J, 
596; 39 I, A. 218 (P. 0,), - 


(4) 46 Ind. Cas. I; 45 I. A. 94; 4 P. L. W. 84$ 16 . 
A. L. J. 4o9j 34 AI. li. J. 645; 37 0. L. J. 648; -SO. 
W. N. 697; 20 Bom. L. R. 687, 23 M. L. J\ 888; 
(1918> M. W. N. 382 ; 8 L. W. 176; 45 0. 743 (P. O.J. ' 
(6; 62 Ind. Caa. 626; (1919> M. W. N. 409; 9 k 
W. 666; 37 A. L. J. 166; 26 M. L. T. 96;. 42 711. 

(6) 35 lad. Gas. 748* 88 A, 461| U A h, 
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must be deemed to have been admitted by 
the 1st defendant. The lower Appellate 
Court, therefore, used its discretion wrongly 
in requiring proof, or rather in taking the 
validity of the dooument as a mortgage as 
not proved on the evidenoe on record even 
as against the 1st defendant. Of course, 
under the proviso to Order VIII, rale 5 “the 
Court may , in its discretion, require any facts 
eo admitted to he proved otherwise than by 
suoh admission. Bat that discretion should 
usually be exercised by the Court of first 
instance and would be exercised properly in 
oases where the Court of first instance suspects 
on prime facie grounds that the admission 
was made oollusively or in order to evade a 
rule of public policy. However, I shall, for the 
purposes of the decision of this case, even 
assume that the 1st defendant did not admit 
the validity of the dooument as a mortgage. 

As regards defendants Nos. 2 and 3, they 
were ex parte (as I saidj in both the Courts 
below and bad not appealed against the 
decree of the Court of first instance directing 
item No. 2 also (that property in which alone 
they were interested) to be sold for the 
mortgage-amount and I think that the lower 
Appellate Court again used its discretion 
(under Order XLI, rule 33> in a wrong 
manner in interfering with the District 
Munsif’s decree, so far as it affected the 
ex parte defendants Nos. 2 and 3, on a mere 
technical ground. However, I shall again 
assume that its discretion in this matter 
also was not exercised improperly. Even 
then, it seems that the lower Appellate Court 
should have given the plaintiffs an opportunity 
to fill up the alleged gaps in the evidence 
which were not at all considered material 
by the first Court and should, in the langu¬ 
age of the proviso to Order VIII, rule 5, have 
'required evidence’ of the facts which it con¬ 
sidered not proved before finding them 
against the present appellants. But it is 
unnecessary to deal with this point also 
further. 

The only remaining short question is, 
whether the mortgage-deed has been proved 
to create a valid charge (having regard to 
■action 59 of the Transfer of Property Act) 
on the evidence actually adduced in this 
ease and not disbelieved by the lower Appellate 
Court. Section 59 requires that a mortgage, 
securing a principal amount which is B>s. 100 
pr upwards, should be created by a registered 


instrument signed by the mortgagor and 
attested by at least two witnesses. It has 
been now settled that ‘an attested’ dooument 
means a dooument whose execution by the 
executant has been ectually seen by the 
apparent attestor. See Shamu Patter v. 
Abdul Kadxr Rowthan (3). t 

The next point for consideration is, How 
is a dooument which purports to be attested 
by two witnesses to be proved in order that 
it may be accepted by the Court to be a 
valid mortgage dooument, suoh a dooument 
being required by law to be attested by two 
witnesses P’ For this purpose we have to 
look into the Evidenoe Act, where seotions 
68 and 69 contain provisions as to the mode 
of proof of ‘a dooument which is required by 
law to be attested,* a mortgage dooument 
for Rs. 100 or upwards being suoh a docu¬ 
ment. Section 68 says: “If a dooument is re¬ 
quired by law to be attested, it shall not 
be used as evidenoe until one attesting wit¬ 
ness at least has been called for the purpose of 
proving its execution, if there be an attesting 
witness alive and subjeot to the process of 
the Court and capable of giving evidence.” 

I think the implication from the language of 
the section ie that, if one attesting witness 
has been called, (if there bs an attesting 
witness alive etc.,) then the document can be 
accepted by the Court (of course if it believes 
his evidenoe) as evidencing a mortgage- 
transaction as the neoessary evidence 
insisted upon by section 68, Evidenoe Act, 
of a dooument required by law to be attest¬ 
ed has been given. In other words, the 
document can, on the evidence, be treated 
by the Court as having created the charge 
ou immoveable property which it purports 
to create. Beotion 68 requires only that one 
attesting witness (if alive) should bs called 
for the purpose of proving execution subject, 
of course, to the condition that that witness 
is subject to the process of the Court and 
capable of giving evidence. The lower 
Appellate Court, however, held that either 
two attesting witnesses should be called 
when two are alive and that, even assuming 
that one only need be oalled. ha 
should, at least, be made to prove that 
another (or the other) attesting witnesa 
basides himself also saw the execution. 
Hence it held that the plaint document 
was not properly proved as a mortgage 
dooument as one only of the attesting wit- 
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nesses was called and he merely proved 
its exeoation by the 1st defendant and the 
attestation by himself (that witness) and 
he was not a*«ked about any other attestor 
bavin? seen the execution (I might add here 
that the lower Appellate Court in its very 
technical handling of the case even refused 
to allow an application for revisw filed by 
the plaintiffs.) 

Mr. Sesha Aiyangar for the respondent, 
3rd defendant (the : st defendant who con¬ 
tested the suit in the two lower Courts 
remaining ex parte here and the 3rd defendant 
who was ex parte in the Courts below now 
taking advantage of the lower Appellate 
Court’s decision to appear before us in 
order to support it) contends that, though that 
seotion 59 of tbs Transfer of Property Aot does 
not deal with the quantum or mode of p p oof, 
we must assume that it not only requ re* that 
a mortgage dooument (for Rs. 100 or more) 
should be attested by two witnesses but 
that the mortgagee suing on it should 
call two witnesses, if alive, to prove the 
docament or should make the one witoers 
(called) to p ove its attestation by another 
also. No doubt, there are English and American 
Statuses which contain such strict pro¬ 
visions about the mode of proof also (by 
calling, at least, two witnesses) of documents 
required to be attested by two or more 
witnesses. I do not see, however, why 
we should make section 59 stricter than it 
is and add words to the section (after the 
words two witnesses’) such as two of whom 
at least shall, if alive, be called to prove 
the instrument or one of whom at least shall 
be sailed to prove that the instrument 
was not only attested by himself but 
attested by another attestor.’ The fact 
that the Evidence Aot is 10 years 
older than the Transfer of Property Aot has 
no relevenoy in the consideration of this 
qnestioD. I might add that section 69 of 
the Evidence Act says that, if no such 
attesting witness can be fonnd, proof that 
the attestation of one attesting witness at 
least is in the bandwriting of that witness 
and that the signatnre of the person exe- 
onting the document is in the handwriting 
of that person is proof which might be 
aoeepted as sufficient by the Court. If 
seotion 59 of the Transfer of Property Aot 
is interpreted, as we are invited to interpret 
it, as adding another requisite, (even in the 


7 

oiraumstancea contemplated by seotion 69- 
of the Evidenos Aot, that is, even where 
no attesting witness is alive or could be 
found) namely, direot proof that two attest* 
ing witnesses saw the exeoation, it would- 
be practically impossible in most such oases 
to adduce evidence of third persons about - 
attestation by two witnesses and many old 
mortgage transactions oould never be proved 
at all as snob documents, say about '*8, 
years old where it is not at all unlikely that- 
the two atte9tators and the mortgagee have 
died (life not being too long in this oountry) 
cannot be prove! at all to be valid doon--, 
menfcs unless some third persons who did 
not attest but merely happened to be present 
at the execution and attestation (a very 
unlikely oontiogenoy) happened to be alive, re* 
membered what happened long ago of a trans* 
action at which they were casually present 
and aould, therefore, be called to prove the 
attest it’on by two attestators. If the argument 
is pushed to its logioil limit, then even section 
99 of the Evidence Act, which says that 
documents purporting to be thirty yeara 
old can be presumed to have been validly 
executed and attested, must be deemed to. 
have been overruled by the provisions 
of section 5 9 of the later Transfer of 
Property Aot. No doubt, where the 
provisions of seotion 68 of the Evidence^ 
Aot have been complied with by calling, 
one attesting witness to prove the execu¬ 
tion by the mortgagor, and the attestation 
by himself (the witness) an! the docu¬ 
ment may, therefore, be aoeepted by the 
Court as prima facie sufficiently proved to 
be a valid mortgage. That prima facie. 
proof can be rebutted by proof on the other 
side that the other witness or witnesses 
who has or have also apparently attested 
the document did not really see its execu¬ 
tion and that the document, therefore, did. 
not comply with the requirements of section 
59 of Aot IV of 1882. 

The oaseio Vadlu Nagiah v. Valuru Vioakara 
Mud'diariJ ), Munniappa Ohettiar v. Vellachamy 
Mannadx (2), Shamu Matter v. Abdul Kadit- 
Rowthan (3 , Oanga Petthad Singh v. hhri 
Perehad Singh l4>J and Arumugham OhettV V. 
Muthu Koundan (5) ara all oases in which, 
it had been definitely proved, as found by. 
the lower Courts, that the apparent* 

(7) 41 Ind. Oas. 685j 6 L. W. 147| (1917) M, W« N.i 
683. ... 3 
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attestors of the documents in question were 
not attestors in the legal sense and had 
jnot seen the exeeutioD, and henoe it was 
held in those cases that the dcouments were 
invalid as mortgages. Those oases did not 
loonsider whether the document had been 
prima facie proved to be a valid mort¬ 
gage, that is, whether the requisition as 
to proof eontained in the Evidenoe Aot 
as regards suoh a doonment had beeneom* 
plied with and, in faot, no occasion arose 
.in those eases for the eonsideration of 
that point on the faots found in those 
eases. 

The question now in dispute was directly 
•onsidered in Shib Dayal v. Sheo Ghulam, (1) 
whieh deoision was pronounoed after the 
Privy Counoil deoision in Shamu Patter v. 
Abdul Kadir Boiuthan (3). That oa6e in 
Shib Dayal v. Sheo Ghulam (1) followed 
two earlier decisions of that Court reported 
in the same Volume* at pages 109 [Ham Dei 
V. Munna Lai (8)] and 112 [TJttam Singh v. 
Hukam Singh(9 )]. In Ram Dei v. Munna Lai 
(8) the question in dispute has been care¬ 
fully considered. I am unable to aooept 
the contention of Mr. Sesha Aiyangar that 
the learned Judges who decided those 
three oases overlooked the distinction between 
the proof of the doonment and the validity 
of a document. On the other hand, 1 think 
they did have that distinction clearly in 
their minds and held that, whereas section 
59 of Aot IV of 1SS2 did require that 
there should be two attesting witnesses 
at least for the validity of the doonment 
of the nature mentioned in the section, the 
requirements of the Evidenoe Aot as to 
proof of suoh a document could be suffici 
ently met by compliance with the directions 
in sections 68 and 69 of the Evidenoe 
Aot. I think also that section 114 of the Evi¬ 
dence Aot Lrelied on in’some other connection 
by the learned Judges who decided 
Jogendra Nath v- Nitai Ohurn (101J sup¬ 
plies the clue to the intention of the 
Legislature in enacting sections 68 and 69 
of the Evidenoe Aot which consider proof up 
to a oertain point as legally snffioient. 
As I Baid already, suoh prima facie evi¬ 
dence of validity (believed by the Court 

S 88 Ind. Oas. 175; 39 A. 109; 14 A. L. J. 1041. 
88 Ind. Cas. 651; 39 A. 112; 15 A. L. J. 167. 

J) 7 0. W. N. 884. _ 
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to be true) could be rebatted by other 
evidenoe (of oourse, when believed by the 
Court). 

In the present case, the evidenoe of 
P. W. No. 4, believed by the Court, suffic¬ 
iently satisfied the requirements of section 
68 of the Evidenoe Aot (the document 
being, on its face, attested by at least two 
attestors and thus satisfying the require* 
ment9 of seotion 59 of the Transfer of 
Property Act). Following, therefore, Shib 
Day ilv. SheoQhulam, (1) I would hold that the 
doonment has been proved to be a valid moit- 
gage. 

In the result, the decree of the lower Appel- 
late Court will be modified and the usual 
mortgage-deoree shall be passed in favour of 
the plaintiffs for the sum mentioned in 
the lower Appellate Court’s deoree, with 
interest as provided for therein, items Nos. 1, 
3 and 4 being direoted to be sold first 
and item No. 2 last. The plaintiffs shall 
have their oosts of the second appeal from 
defendants Nos. 1 and 3 and their oosts 
incurred in the Courts below will he paid 
by the 1st defendant. The coats shall also 
be a charge upon the mortgaged propei ty. 
Time for redemption is six months from this 
date. 

Spencer, J.—In this oase the validity of 
the suit document, a mortgage deed, was not 
the subject of any issue in the Court of the 
first instance, the only matter on which the 
plaintiffs and the 1st defendant joined issue 
being the question of discharge upon which 
defenoe the Dietriot Munsif dismissed the 

suit. 

On appeal, the Subordinate Judge, after 
reversing the 1st Court’s finding on the 
question of discharge, gave the plaintiffs a 
personal deoree against the 1st defendant 
alone and refused to give them a decree for 
sale of the mortgaged property on the ground 
that the attestation to the deed bad not 
been properly proved. From the Sutordi- 
nate Judge’s order on the review petition 
bis reasons for not granting a deoree on 
the mortgage appear more fully than in bis 
judgment. He says therein that, though 
the 1st defendant admitted execution, he 
did not ask for an issue to be framed as 
to the validity of the mortgage-deed but 
as against the other defendants who remain, 
ed f* parte it was incumbent on the plaint, 
jffs to prove the document in (be m»nn«* 
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prescribed by section 68 of the Evidence Aot 
end he had not done so. 

Id my opinion, the requirements of seotion 
68 of the Evidence Aot were sufficiently 
oomplied with when P. W. No. 4>, an attest¬ 
ing: witness, was examined. If there had 
then been any idea of suggesting that this 
witness did not know what was meant by 
'attesting' he should have been asked some 
questions in cross-examination to further 
explain his statement in the ahief examina¬ 
tion, “l attested it”. The doaument, Exhibit 
A, shows that two other witnesses signed 
it. But it is not known definitely whether 
they are alive and available for examina¬ 
tion. 

The features of this ease resemble that 
decided in Shib Dayal v. Sheo Ghulam (l). It 
was there stated : “With regard to the proof 
of the mortgage, the plaintiff produced one of 
the attesting witnesses who proved that he saw 
the mortgagor sign the mortgage and that 
he signed his name as an attesting witness. 
On the face of it, the mortgage appears to 
have been attested by a number of other 
witnesses, but they were not called. Nor 
did the witness who was called say that 
there was any other attesting witness pre¬ 
sent. He was not asked the question by 
either side. The question is whether, under 
these circumstances, there being no other 
evidence, the mortgage oan be said to be 
proved.” Their Lordships of the Allahabad 
High Court held that there had been a 
sufficient compliance with the law as stated 
in section 68 of the Evidenoe Act when 
one attesting witness was examined, as re¬ 
quired by that section, and the evidence for the 
plaintiff was not at all rebutted. Bam Dei 
v. Munna Lai (8) was a similar case. As 
to the amount of proof required, seotion 
68 of the Evidenoe Aot does not require 
that more than one attesting witness should 
be called to say that he attested it before 
the document can be used as evidence. I 
do not believe that it could have been 
the intention of the framers of the Transfer 
of Property Aot, which beoame law in 1882, to 
lay down anything in section 59 contrary to 
the provisions of the Evidenoe Aot of 1872, 
on the subject of proof. If an Appellate 
Court, in the exercise of its discretion under 
the provisos to seotion 58 of the Evidence 
Aot and to Order-.VTlI, rule 5 of the Civil 
^Procedure Code, requires dearer proof of 


attestation, it is the duty of the Court 
itself to call for such proof, and not to decide 
that the doaument has not been proved as a 
mortgage merely because the plaintiff did 
not examine all the attesting witnesses. See 
Arumugham Ohetty v. Muthu Koundan (5) and 
Muniappa CJhetliarv . Vellachamy Mannadi (2). 

Mr. Sssha Aiyangar for the respondent 
relied on two other decisions which can 
clearly be distinguished. In Param Hans 
v. Bandhir Singh (6) the second witness did 
not sign or make a mark and so the docu¬ 
ment was held to be not validly executed 
as there was nothing in the evidence to 
show that he authorised the scribe to write 
his name. In Vadla Nagiah v. Valuru Dtvakara 
Mudaliar (7) there was no admission or proof 
of the attestation nor did any presumption 
arise from the oommon oourse of business 
that the mortgage-bond bad been validly 
attested. Both these cases are, therefore, 
distinguishable from the present. 

I concur in the order proposed to be 
passed by my learned brother. 

M. 0. P. 

Decree varied. 
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An order for withdrawal of a suit with leave to 
institute a fresh suit, made under Order XXIII, 
rule 1, but in oircum stances not within the scope 
of the rule, oannot be treated as an order made 
without jurisdiction, suoh order ifl sonsequently not 
null and void. [p. 813, col. 2 ] 

A fresh suit instituted upon leave so granted is 
not incompetent [p. 813, col. 2.] 

The Court trying the subsequent suit is not com¬ 
petent to enter into the question, whether the 
Court whioh granted the plaintiff permission to 
withdraw the ffrst suit with liberty to bring a fresh 
suit had properly made suoh order, [p. 813, col. 2.J ^ 
Appeal against the decree of the Addi¬ 
tional Subordinate Judge, Dacca, dated the 
27th Maroh 1917, reversing that of the 
Officiating Munsif, 2nd Court, Maniekgunj, 
dated the 4th January 1916. 

This appeal being oalled on for hearing 
in a Division Court before Justice Sir Asutosh 
Ohaudhuri, Kt„ and Mr. Justice Walmsley, 
was referred to a Full Bench. 

FACTS appear from the judgment. 

Babu Prohat Chandra Pahrashi (with him 
Babus Bamendra Mohan Matumdar and Nil 
Kanta Qhosh ), for the Appellants:—The plaint- 
lffs are the appellants. The Bait is for the 
recovery of possession of land upon dec- 
alration of] title. The Court of first instance 
found in favour of the plaintiff upon the 
questions of title and possession and decreed 
the suit. The Subordinate Judge on appeal 
affirmed the findings of the trial Court as 
to title and possession, but dismissed the 
guit on the ground that a previous suit, 
instituted in respect of the same subject- 
matter, had been improperly withdrawn 

under Order XXIII, rule 1(2), Oiv.llPro- 
•edure Code. The learned Subordinate 
Judge has relied upon the decision in Kali 
Prasanna 8il v. Panchanan Nandi Ofwvdhury 
(I) in support of the view that the order 
of withdrawal passed in the previous suit 
was without jurisdiction. As to the 
meaning of the word “jurisdiction” I would 
refer your Lordship, to Halsbury s Laws 
of England, Vol. IX, p. 13, Art. 10. Beads 
Order XXIII, rule 1, Civil Procedure Code. 

Their Lordships in Kali Prosanna 8*1 v. 
TanchananNandi Chowdhury (1,)made a mistake 
in holding that the word sufficient grounds 
for permitting withdrawal with liberty to 
bring a fresh suit on the same cause of action 

referred to in slause (b) of ru e , 

3EXIH of the Civil Procedure Code must 

JE (O 88 Lid. Cm. 870j 28 0. L. J. 489» 2Q 0. W. N. 
.4000| 44 G. 867. . 


be something of the same nature as the 
“formal defeot” mentioned in slause (a); when 
the Court is in seisin of the oase, it oan 
pass any order that may be necessary 
under the ciroumstanoes of the’oase. 

[Moorerjee, Acre. 0. J.—What is your 
point ?] 

My point is that, even on the assumption 
that the order for withdrawal in the previous 
suit was improperly made, it is conclusive bet¬ 
ween the parties, because, however erroneous 
it might be deemed to have been, it oannot 
rightly be regarded as made without jurisdic¬ 
tion. 

[Ohatterjea, J.—The question is, can the 
order for withdrawal be attacked in a sub¬ 
sequent suit as made without jurisdic¬ 
tion P] 

Yes, my Lord. The provisions of Order 
XXIII, rule I, Civil Procedure Code, em¬ 
power the Court to pass an order of with¬ 
drawal. The language of the rule clearly 
shows that it is entirely in the discretion 
of the Court to pass any such order. In 
making such order the Court may oommit 
an error of law or of prooedure and the 
aggrieved party has his remedy in appeal 
or revision, but the order cannot be challeng¬ 
ed in the manner in which it is attempted 
to be done in the present case. The order 
•aunot be said to be one without jurisdiction. 
Almost it oan be characterised as an order 
passed illegally or with material irregularity. 
The order is, therefore, not a nullity or void 
ipso facto. So long as the order is not set 
aside indue course of law, both the parties 
are bound by it, 

[Mookkrjeb, Aoto. 0. J.—Why is the 
present suit barred P la it by res judicata ? J 
That is the contention of the other 

[MeoiERJCBi Aotg. 0. J,—The question 
then is whether the order for withdrawal 
was made without jurisdiction PJ 

That is so. If it is held that the order 
passed in the previous suit under Order 
XXIII, rule 1 is in the exercise of the 
Court’s’ jurisdiction then the maintainability 
of the present suit cannot be questioned so 
long as that order stands unimpeached and 
ia not vacated in due course of law. 

Babu Bamesh Chandra Sen , for the Respond- 
ent Under Order XXill, rule 1, Civil 
Procedure Code withdrawal is only allowable 

when there is a formal defect, If there w 
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130 formal defeat, the order of withdrawal ia 
without jurisdiction. When a Court is given 
jurisdiction to pass a certain order subject 
to some conditions precedent, the absenoe of 
those oonditicns makes the order one without 
jurisdiction. 

[Mookepjei, Actg. C. J. — What ia jurisdic¬ 
tion P] 

It is the authority of the Court to do a 
certain thing. The matter has been con¬ 
sidered by your Lordships in Ashutosh Sikdar 
v. Behari Lai (2). 

[Mookerjee, Aero. 0. J.—Do you mean to 
say that the Court acts without jurisdiction 
when it makes an erroneous order P] 

I do not contend that. What I do contend 
ia that the Court had authority to pass the 
order of withdrawal if there was a formal 
defeot. As there was no formal defeot the 
condition precedent was not fulBlled and the 
order of withdrawal is without jurisdiction. 
The meaning of “jurisdiction” is folly ex- 
plainrd in Ashutosh Sikdar v. Behari Lai (2), 

[Mookerjee, Aero. C. J.—What would be 

the effect of the order of withdrawal ? ] 

As it is made without jurisdiotion it is a 
nullity. The subsequent suit would, there¬ 
fore, be barred. My objection is more under 
section 10 than under section 11, Civil 
Procedure Code, because if the order of 
withdrawal is a nullity, the appeal remains 
pending. Another branch of my argament 
ic that the withdrawal may be treated as 
made without permission because the Court 
bad no power to give permission. 

[Mookerjee, Aoro. 0, J.— But, as a matter 
of fact, the appellant did not want to with¬ 
draw without leave ] 

There is no application on the record. 
There was only an oral application. 

(Fletcher, J.—The question is whether 
the Court was satisfied as to the existeDoe 
of a ‘formal defect.' If the Court was so 
satisfied, bow oan yon say that the order of 
withdrawal was passed without jurisdiotion p] 

The question is not whether the Court was 
satisfied or not but whether there was in law 
a formal defeot. 

I shall begin with the case in Robert 
I Vatson 8f Co. v. Collector of Zillah Eta-shakye 

(3). If an order allowing withdrawal was 

(2) II 0. W. N. 10JI| 6 C. L. J. 820; 35 C. 01 
(F. BA 

(3) 18 M. I A. 16C; 12 \Y. R. P. C. 48; 3 B. L. R 
P, 0. 4« ; 2 Suth. P. 0. J. 269; g Sar. P. 0. J. 6C0; 20 

X B, 611 . , . ... 


tnade although no formal defeat existed, the. 
order can be ignored. 

[Chattbrjea, J.—What was the Civil 
Procedure Code at the time F}' 

It was before the Act of 1859, The case¬ 
rn also reported in 12 Weekly Reporter 
(P. C.) 43 [ Robert Watson Sc Co. v. Col¬ 
lector cf Zillah Rajshahye (3 ] Reads Robert 
Watson Sc Co. v. Collector of Zillah Raishahye 

(3) . The order of withdrawal was before 
the Civil Procedure Code of 1859 bnt the 
subsequent suit was after that Code. Refers 
to Muidun Ram Dots v. lsrail Ali Ohowdhry. 

(4) . Eharda Company Limited v. DurgaOohran 
Chandra (5). 

[Mookerjee, Aora. 0. J.—Was the order 
made without jurisdiotion ?J 

In spite of the legislation that had sub¬ 
sequently been adopted, the power of the 
Conrt remained the same. See Aot X of 
1877. 

[Mookerjee, Actg. 0. J —The whole ques¬ 
tion. therefore, is what is jurisdiotion P] 

The simple answer is, it is the power of the 
Court to deal with a matter. 

[Mookerjee, Acre. 0, J.— Does the Court 
aot without jurisdiction when it fails to act 
in accordance with the procedure laid down 
by the Legislature P] 

Not always, bnt when it acts in breaoh of 
a mandatory direction, it acts without juris¬ 
diction. Refers to Subrahmania Ayyar v. 
King-Emperor (6), This ease lays down that 
when a mandatory direction is disregarded, 
it is without jurisdiction, e.g ., in a proceeding 
under seotion 145, Criminal Procedure Code, 
if there is no Police report as to a breaoh of 
the peace, the order of the Magistrate is 
without jurisdiction. Refers to Khiarajmal 
v. Diam (71, It is very difficult to draw 
the distinction between this case and thi 
case in Mal^arjun v-, Narhari (8). Reads 
Mr, Justice Walsh’s “Revision and Extra¬ 
ordinary Jurisdiction,” at pages 43, 45, 46. 

[Mookerjee, Aotg, 0. J.—Your contention 
then is that the Court has jurisdiction to 

make ody correct orders.] 

(4) 21 W. B. 29 . 

(5 6 Ind Cac. 187; II 0. L. J.46. 

(6) 25 M. 0 » II M. L. J. 233; 8 Bom. L. R. 540; 
28 I. A 267; 5 0. W. N. 800; 2 Weir 271; 8 Sar. P. 
0. J. 160. , . . 

7) 9C. W. N.201 atp. 2U(P.O.); 1 O. L J. 884; 

C 296; 82 I. A. 28 ; 8 Bar. P.-O. J. 784; 2 A. L. J. 7I|7 
Bom L R 1. 

. - (8) 26 Be 8S7 *t p. 8471-50. W. N. 10* 8 Bom. L.. B. 
W, 27 I. A. 216; IC *1. h, S. 868; 7 6*r, P, 0. 
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r I (3° not go so far. Refera to Khoth 
Mahomed Strcar y. Nazir Mahomed (9) 

Krishna Kamini y, Abdul Jabbar (10), As 
m these eases the Magistrate’ power was 
dependent on a oertain state of faots, so, in 
the present case, the Civil Oonrt’s power to 
make an order of withdrawal was dependent 
on oertain conditions. The plaintiff eannot 
be permitted to withdraw his ease with 
liberty to bring a fresh suit simply to 
improve upon his evidenoe. 

Ohaudhuri, J.—Coold not the Court 
allow additional evidence to be taken Pj 
That would depend upon whether there 
waa any inherent defeat. Refers to Kharda 
Company Limited v. Durga Oha~an Chandra 
(5). M abulia Sardar v. Hemangini Debt (11), 

Bamdeo v. Gonethnarain (12), Kestowji Ittar 
v. Great Indian Peninsula Railway Company 
(13), Ashutosh Sikdar v. Behari Lai (2), Sheft 
Golam Sarwar v. Joy Lai (U) (notes portion). 

Fdbtchb, J.—There may be good grounds 
to revise the order, but it cannot be ques¬ 
tioned in the way in which it is attempted to 
be done.] 

. Refers to Satyr.badi Gountia v. Bediadhar 
Bar Panda (i5). 

(Chaudhubj, J.—If a Court decides a ques¬ 
tion of limitation wrongly, oan you say that 
it acts without jurisdiction Pj 
.. Not in all oases. Here the Court by 
simply saying that it was satisfied that some 
formal defeot existed could not assume 
jurisdiction. It would be usurping juris¬ 
diction. Reads Bigelow on Estoppel, 6th 
Edition, pages 228, 229. 

LFlbtchbr, J.—The words in the Statute 
(Order XXIII, rale 1) are ^when the Coart 
is satisfied” and not that certain facts should 
exist.] 

If the satisfaction of the Court was the 
only requirement, then the order would not 
be open to revision. 

•. [Mookxrjib, Aotg. 0. J.—Barring the deci¬ 
sion in Sntyabadi Gountia v. Bediadhar Bar 

Panda (15); is there any other decision in 
point P] 

(9) 9 o. W. N. 1065; 88 0. 852; 2 0. L. J. 259; 2 
Or. L. J. 687. 

(10) 6 0. W. N. 737; 80 0. 155. 

(11) 6 Ind. Can. 020 ; li 0. L. J. 512. 

(12) 12 0. W. N. 021; 85 0. 924. 
r V?-' 11 °* W - N. 721, 9 Bom. L. R. 07»; 0 0 L. J. 

££ r J - 81 B. 881, 17 M. L. J. 8*7; 84 I. A. 

116; 2 11. L. T. 436 (P. O.). 

82 2 ?• w - N * Lii (* a ) not *»- 
-Ia4 Cm, 892, 8 P, b. L 404 *tj>, 400, 


m 


rJhA ni '■ Shek (Jolam Sar ™ V. Joy 
» K « T t ere ' 9 mother oaBe i n Bathuni 
Bam v. Shea Koer (16). R e f era a i s0 , Q A{{ 

Miah v. Roberta Khatun (17), R. v 

Dto7i9) 8 « B \T Lal n mr . J v - Uda V Chandra 

l a ° ne ‘) n orain(12),Mahipat 
Shamla Naihu Vrthoba (20). Eknath Band 

Falkev. Ranon Bauraii Falke (21). A different 

V ' 0 . w h “ beeD , tak «n in Afzal Beg am T 
AkbanKhanam (22) and Bolide Kamayya y\ 
Pragada la T ayya (23; overruling Ohoragudi 
t P ° t ° VV “ T ‘ Varadarago Appa Bear 

.. ’ . f.’ t0 ‘ he meaning of the word 
jurisdiction refers to Sukh Lai y. Tara 

Ohand (25) I do not say that the Oonrt had 
no jurisdiction, but I oontend that the Court 
had no authority to exercise that jurisdiction 
Ihe power to grant leave to withdraw a suit 
is a special power. It is to be exerciced only 
under certain conditions : when those condi- 
tiODs do not exist, the power oaonot be 
exercised. My contention, therefore, is that 
as the Subordinate Judge, in the previous 
litigation, invoked the aid of Order XXIir 
rule 1 (2), Civil Procedure Code, under 
circumstances not contemplated thereby 
the order, in so far as it reserved liberty to 
the plaintiffs to institute a fresh suit, must 
be deemed to have been made without 
jurisdiction and consequently null and void 
Therefore, under sub-rule (3) the plaintiffs 
are precluded from instituting the present 
enit. 

Babu Prokat Chandra Pakraehi was not 
oalled upon to reply. 

JUDGMENT. 

Mookerjee, Aotq. c. J.—The suit which 
has culminated in this reference was in¬ 
stituted by the appellants for recovery of 
possession of land upon declaration of title, 

(16) 46 Ind. Cas. 179; 3 P. L. J. 460; 6 P. b. W. 104, 
(1918) Pat. 220. 

07) 9 Ind. Cas. 66; 16 C. W. N. 350 at p. 362. 

(18) (1895) 1 Q. B. 38 at p. 43; 43 W. R. 185; 71 L 
T. 832. 

(19) 14 Ind. Car 33; 16 0. W. N. 1027; 16 0. L. J. 
108. 

(20) 4 Ind. Cas. 262; 83 B. 722; 11 Bom. L. R 1109, 

(21) >0 Ind. Ca*. 813; 36 B. 261; 18 Bom. L. R 287. 

(22) 28 Ind. Cas. 867; 37 A. 326; 13 A. L. J. 441. 

(23) 37 Ind. Cas. 414; 40 M. 269; 21 M. L. T. 82; 
(1917) M. W. N. 217 and 246; 6 L. W. 658, 82 M. L. 

J. 477. 

1 24) 26 Ind. Cas. 288; 27 M. L. J. 241; 1 L. W. 

018; 10 M. L. T. 186. 

(26) 38 0. 68; 9 0, W. N, 1040; 2 0. b. f. 241; 2 Or. 

b.LW, . . .... 
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Tho Ooort of first instance found in favour 
of the plaintiffs upon the qnestions of title 
and possession and decreed the snit. Upon 
appeal, the Subordinate Judge affirmed the 
findings of the trial Court as to title and 
possession, but dismissed the suit on the 
ground that a previous suit, instituted in 
reBpeot of the same subject matter, had been 
improperly withdrawn under Order XXIII, 
rule 1 (2). In support of this view, the 
Subordinate Judge relied upon the decision 
in Kali Prasanna Sil v. Panchanan Nandi 
Ohowdhury (l) which is an authority for 
the proposition that where the Appellate 
Court allows a plaintiff to withdraw from 
a suit on the ground that he had not been 
able to adduce all the evidenoe which 
should have been adduced, the order is 
without jurisdiction and a fresh suit brought 
in pursuance of that order is barred by 
res judicata. In the previous litigation, it 
appears, the plaintiffs succeeded in the 
Primary Court. Upon appeal by the defend¬ 
ants, the following order was recorded by 
the Subordinate Judge on the 18th September 

1913:— 

“ Heard both parties and appellant’ objec¬ 
tion. The plaintiff-respondent applies to 
withdraw from suit with liberty to bring 
fresh suit. There appears reason. The 
plaintiff filed a Chitta dated 1246 B. S , 
his case is that the disputed land is cover¬ 
ed by that Chitta as belonging to him. 
That Chitta was not compared or re-laid in 
the looality and the identity was not estab¬ 
lished, the oral evidence is not sufficient. 
I, therefore, allow the suit to be withdrawn 
and permit the plaintiff to bring fresh suit, 
if not otherwise barred, on condition of his 
paying appellants’ costs in both the Courts 
before institution of fresh suit. Appeal 
thus disposed of, ” 

The present suit was, thereafter, instituted 
on the 2nd April 1914, and was, as 
already stated, decreed by the trial Court 
where no objection was taken by the defend¬ 
ants that it wa9 barred by reason of the 
alleged incompetence of the order in the 
previous suit. The objection was taken in 
the lower Appellate Court for the first 
time, as the decision in Kali Prasanna 8tl 
v. Panchanan Nandi Ohowdhury (1) had been 
meanwhile pronounced and published. The 
Subordinate Judge entertained and gave 
effeot to the objeotion, which be described 


as a technieal ground not taken in the 
lower Court. On second appeal to this 
Court, the Division Bench has dissented 
from the view taken in Kali Prasanna Sil 
v. Panchanan Nandi Ohowdhury (1) and has 
referred the following questions for decision 
by a Full Bench:— 

(1) If an order for withdrawal of a suit 
with leave to institute a fresh suit be made 
under Order XXIII, rule 1, Civil Procedure 
Code (or seotion 373 of Act X, 1877) bnt 
on a ground not of the same nature as 
41 formal defect ” mentioned in clause (u), 
can it be treated as an order made without 
jurisdiction and, therefore, null and void P 

(2) Is a fresh suit instituted upon such 
leave incompetent P 

(3) Is the Court trying the subsequent 
suit competent to enter into the question 
whether the Court, which granted the plaint¬ 
iff permission to withdraw the first suit 
with liberty to bring a fresh suit, had 
jurisdiction to make such an order P 

(4) Is such an order open to revision 
under seotion 115, Civil Procedure OodeP 

Order XX III, rule 1, mentioned in the first 
of these questions, is in the following 


terms :— . 

“ (1). At any time after the institution 

of a suit, the plaintiff may, as against all 
or any of the defendants, withdraw bis 
suit or abandon part of his olaim. 

(2) Where the Court is satisfied 
(a) that a suit must fail by reason of some 


irmal defect or ' 

(6) that there are other sufficient grounds 
allowing the plaintiff to institute a 
esh suit for the subject-matter of a suit 
P part of a olaim, it may, on such terms 
, it thinks fit, grant the plaintiff permis- 
on to withdraw from such suit or abandon 
ich part of a olaim with liberty to in- 
itnte a fresh suit in respect of the subjeov- 

latter of Buoh suit or such part of a 

• _ 

(3) Where the plaintiff withdraws from 
suit, or abandons part of a olaim, wrthont 

permission referred to in sub-rule (2) 
shall be liable for such costs as I be 
inrt may award and ehall be: precluded 
,m instituting any fresh suit m ™ ap0 *J 
such subject-matter or such part of tne 

(4) Nothing in this rule shall be deemed 
authorise the Court to permit -on* « 
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Beveral plaintiffs to withdraw withoat the 
oonsent of the others. ” 

The oase has been argued before na on 
the assumption that the order for withdrawal 
in the previous litigation was improperly 
made. The oontention of the appellants is 
that, even on the assumption that the order 
was improperly made, it is conolusiv-' between 
the parties, beoause, however erroneons it 
might be deemed to have been, it cannot 
rightly be regarded as made without juris* 
diotion. The oontention of the respondents, 
on the other hand, is that as the Sub¬ 
ordinate Judge in the previous litigation, 
invoked the aid of Order XXIII, rule 1 (2) 
under oiroumstanoes not contemplated there¬ 
by, the order, in so far as it reserved 
liberty to the plaintiffs to institute a fresh 
suit, must be deemed to have been made 
without jurisdiction and consequently null 
and void, with the inevitable result that 
under sub-rule (3) the plaintiffs are pre- 
eluded from instituting the present suit. 
The question thus emerges for consideration 
whether an order for withdrawal of a suit, 
with liberty reserved to the plaintiffs to 
institute a fresh suit in respect of the 
same subject-matter, is an order made 
without jurisdiction, if it is passed under 
oiroumstanoes not contemplated by Order 
XXIII, rule I (2). The answer to this ques¬ 
tion depends upon an analysis of the notion 
of jurisdiction of a Court. 

In the Order of Reference to a Fall Bench 
in the case of Sukh Lai v. Tara Ohand (25) 
it was stated that jurisdiction may be 
defined to be the power of a Court to hear 
and determine a cause, to adjudicate or 
exercise any judicial power in relation to 
it; in other words, by jurisdiction is meant 
the authority which a Court has to decide 
matters that are litigated before it or to 
take cognizance of matters presented in a 
formal way for its decision. An examina¬ 
tion of the oases in the books discloses 
numerous attempts to define the term “juris¬ 
diction, ” whioh has been stated to be “the 
power to bear and determine issues of law 
and fact, ” “ the authority by whioh judicial 
officers take cognizance of and decide 
causes, ” “ the authority to hear and decide 
a legal controversy ”; ‘ the power to hear 
and determine the subjeot-matter in con¬ 
troversy.. between parties to a suit and to 
Adjudicate or ■ exercise any judicial power 


over them; ” the power to hear, determine 
and pronounce judgment on the issues 
before the Court, ” '‘the power or authority 
which is conferred upon a Court by the 
Legislature to hear and determine oauses 
between parties and to carry the judgments 
into effect ”, “ the power to enquire into the 
facts, to apply the law, to pronounce the 
judgment and to carry it into execution 
[Referonoe may in this connection be made 
to the discussion of the nature of jurisdiction 
in the judgments of this Court in Ashutoth 
Sikdar v. Behari Lai (2) and Gurdeo Singh 
v. Ghandrika Singh (26)]. This jurisdiction 
of the Court may be qualified or restricted 
by a variety of oiroumstanoes. Thus, the 
jurisdiction may have to be considered with 
reference to place, value, and nature of the 
subjeot-matter. The power of a tribunal 
may be exercised within defined territorial 
limits. Its oognizanoe may be restricted 
to subject-matters of prescribed value. It 
may be competent to deal with controversies 
of a specified character, for instance, 
testamentary or matrimonial causes, acquisi¬ 
tion of lands for public purposes, Record 
of Rights as between landlords and tenants. 
This classification into territorial jurisdiction, 
pecuniary jurisdiction and jurisdiction of 
the subject-matter is obviously of a funda¬ 
mental character. Given such jurisdiction, 
we must be careful to distinguish exercise 
of jurisdiction from existence of jurisdiction, 
for fundamentally different are the con¬ 
sequences of failure to oomply with statutory 
requirements in the assumption and in the 
exercise of jurisdiction. The authority to 
deoide a cause at all, and not the decision 
rendered therein, is what makes up juris¬ 
diction, and when there is jurisdiction of 
the person and subjeot-matter, the decision 
of all other questions arising in the case 
is but an exercise of that jurisdiction. The 
extent to which the conditions essential 
for creating and raising the jurisdiction 
of a Court or the restraints attaching 
to the mode of exercise of that jurisdic¬ 
tion should be included in the concep¬ 
tion of jurisdiction itself is sometimes a 
question of great nicety, as is illustrated 
by the decisions reviewed in the order of 
reference in Sukh Lai v. Tara Ohand (25) 
and Khosh Mahomed Sircar v. Natir Maho - 
• •• ’ • • • • • *• 

(26) 1 Ind. Cm. 018; 86 0. 108; 5 0. L. J. 611. » 
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wed ( 9 ). See also the observation of Lord 
Parker in Roghunnih Das v. Das (27), 

Bnt the distinction between existence of 
jurisdiction and exeraise of jarisdiotion has 
not always been borne in mind and this 
has sometimes led to aonfasion. [See 
Mabulla Sardar v. Hemangini Debi (ll), 
Moser v. Af irsden (2 i), where the term 
jnrisdiation is used to denote the authority 
of the Court to make an order of a partiaular 
deaeription]. We must not thus overlook 
the cardinal position that, in order that 
jnrisdiation may be exeroised, there must be 
a ease legally before the Court and a hearing 
as well as a determination. A judgment 
pronounced by a Court without juriadietion 
is void, subjeat to the well-known reservation 
that when the jurisdiction of a Court is 
ahallenged, the Court is competent to deter¬ 
mine the question of jurisdiction, though 
the result of the enquiry may be that it 
has no jurisdiction to deal with the matter 
brought before it, Rashmoni Dasi v. Qanada 
Suniari Dasi (29). 

Since jurisdiction is the power to hear 
and determine, it does not depend either 
upon the regularity of the exercise of 
that power or upon the correctness of the 
decision prononnoed, for the power to decide 
necessarily carries with it the power to 
deoide wrongly as well as rightly. As an 
authority for this proposition reference may 
be made to the celebrated dictum of Lord 
Hobhouse in Malkarjun v. Narhan (8) " a 
Court has jurisdiction to deoide wrong as well 
as right ; if it decides wrong, the wronged 
party can only take the course prescribed 
by law for setting matters right; and if 
that course is not taken the decision, 
however wrong, oannot be disturbed . Lord 
Hobhouse (ben added that, though it was 
true that the Court made a sad mistake 
in following the procedure adopted, still in 
so doing the Court was exercising its 
jurisdiction and to treat such an error as 
destroying the jurisdiction of the Court was 
calculated to introduce great oonfuaion into 


(271 24 Ind. Caa. 304; 42 C. 72 at p. 83; 18 0. W. N. 
1058tlL W. 667; 27 M. L. J. 160; 16 M. L. T. 353; (1914) 
M? W. H.747-, 16 Bom. L. R. 814, 20 C. L. J. 665; 18 

A L J. 164; 41 I. A. 251 (P. C.). 

(28) (1892) 1 Oh. D. 487 at p. 491 61 L. J. Ch. 3.9; 

flfl L T. 570; 40 W. R. 620. 

W26 Ind. Cas 276} 20.Q. *. J. 213; 19 0, W. N, 

S4i - 


the administration of the law. The view 
that jarisdiotion i9 entirely independent of 
the manner of its exercise and involves 
the powar to deoide either way upon the 
facts presented to the Court, is manifestly 
well founded on principle, and has beet) 
reoogn'zad and applied elsewhere. Wat kins t 
Ex parte (30), Herron v. Dater (31), There 
is a clear distinction between the jurisdiction 
of the Court to try and determine a matter, 
and the erroneous action of euoh Court in 
the exeroise of that jurisdiction. The 
former involves the power to act at all 
while the latter involves the authority to 
act in the particular way in which the 
Court does act The boundary between an 
error of judgment and the usurpation of 
power is this : the former ie reversible by 
an Appellate Court within a certain fixed 
time an 1 i?, therefore, only voidable, the 
latter is an abeoulte nullity. When parties 
are before the Court and present to it. a 
controversy which the Court has authority 
to dec’de, a decision not necessarily oorreot 
but appropriate to that question is an 
exeroise of judical power or jurisdiction. 
So far aa the jurisdiction itself is 
concerned, it is wholly immaterial 
whether the decision upon the particular 
question be correct or incorrect. Were it 
held that a Court had jurisdiction to.render 
only correct decisions, then each time it 
made an erroneous ruling or decision, the 
Court would be without jurisdiction and 
the ruling itself void. Such is not the 
law, and it matters not what may be the 
partionlai question presented for. adjudication 
whether it relates to jurisdiction of the 
Court itself or affeots substantive rights of 
the parties litigating, it oannot be held 
that the ruling or deoision iteelf is without 
jurisdiction or is beyond the jurisdiction of 
the Court. The deoision may be erroneous, 
but it oannot be held to be void for 
want of jurisdiction. A Court may have 
the right and power to determine the status 
of a thing, and yet may exerpise its 
authority erroneously, after jurisdiction 
attaches in any case, all that follows m 
cxeroite of jurisdiction, aDd continuance 01 
jurisdiction is not dependent upon the 
eorreotneos of the determination. 


(80) (1883) 7 Peter U. S. 663; 8i Law. _EA . W 
(81 )J(1866) 120.V..S. 464» Ed. 748. 
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, Ifc follows from these principles that when 
a Ooart of competent jurisdiction has made 
an order under Order XXIII, rnle 1 (2), in 
oironmstanoes not contemplated by the rale, 
the order cannot be deemed to have been 
made without jurisdiction. The Court has 
jurisdiction to try the suit, and, in the 
exeroise of that jurisdiction, is competent to 
make an order for withdrawal with liberty 
reserved to the plaintiff to institute a 
fresh suit in respect of the same subject- 
matter, if it is satisfied that circumstances 
exist whioh justify such an order. The 
Court is so satisfied rightly or wrongly as 
the Subordinate Judge in the previous 
suit put it quaintly, there appears reason ”. 
The Court accordingly makes the order. It 
is plain that, however erroneous the order 
may be, it is not an order made by a Court 
without jurisdiction, it is, on the other hand, 
an order made by a Court of competent 
jurisdiction aoting with material irregularity 
in the exeroise of its jurisdiction. The order 
oannot, consequently, be deemed null and void 
The party aggrieved may directly impugn 
the order, and may, in an appropriate pro- 
seeding, invoke the aid of a superior tribunal 
to set aside the order, as appears to have been 
done in the oases brought to our notice, except 
the case of Kali Prasanna Sil v. Panchanan 
Nandi Ohowdhury (1); but, till it has been so 
vacated, it is operative between the parties and 
cannot be ignored or challenged collaterally in 
a different proceeding. There is thus no escape 
from the position that the deoision in Kali 
Prasanna Sil v. Par.chanan Nandi Ohowdhury 
(1) oannot be defended on principle. That 
decision, indeed, has been doubted on more than 
one oooaeion; as pointed out in the Order of 
Reference. Besides the oases mentioned therein, 
reference may particularly be made to the judg. 
ment of Srinivasa AiyaDgrr, J., in Tuljaram 
Bow v. Oopala Aiynr (32), where the true rule 
was stated to be that, if a Court has jurisdic¬ 
tion to try a suit and has authority to pass 
orders of a particular kind, the fact that it has 
passed an order whioh it should not have made 
in the circumstances of that litigation, does 
not indicate total want or loss of jurisdiction 
Bp as to render the order a nullity. 

The first three questions referred to the 

Full Bench must, consequently, be answered 

# • 

i 

(82- 40 Ind, Cas, 611; 32 M. L. J. 431; (1917) M. 
W.-W. €34, 21 M. L. T. 229. 


in the negative; the fourth question doea 
not arise and has not been argned before 

T . h “ re9nlt 19 tb « following series of 
propositions:— 

0 ? 3er - f °- r withl3raw al of a suit 
with leave to institute a freah enif, made 

under Order XXIII. role 1, but in eir.„ m ! 

etanees not w.thm the eaope of the rule 

eannot be treated as an order made without 

noil aid void:- ° rd6r 18 ° 0n9e< " Je " t ' y 

granted^ia^not i^tT DPM " 

. (3 l Tbe C ° urt tor * nff the subsequent suit 

rrn Dt *° iDt0 the Question, 

whether the Court which granted the plaint-' 
iff perm.ssmn to withdraw the first suit 
with liberty to bring a fresh suit had D ro- 
perly made such order. 

Ha T A h # e u e P po P? 8it, *°“8 leave no room for doubt 
that the decision of the Subordinate Judge 

m this case must be set aside and the decree of 
the Court of first instance restored with costs 
in all the Courts molnding the costs of the 

hearing before the Full Benoh and the Divi- 
sion Benoh. 


Fletcher, J.—1 agree. 

Chattekjea, J.—I agree. 

Tedkon, J.— I agree. 

Chaddhori, J.— I agre6. 

Appeal allowed 


MADRAS HIGH COURT. 

Seco>d Civil Appeal No. 370 ot 1919 

April 23, 1920. 

Pretent :—Justice Sir William Ayling Kx 
and Mr. Justice Coutts-Trotter * " 

CHIDAMBARA NADAN amd another 

- PLAINTIFFS — A PPE L J.ANT8 


MUSU 7ATHI MUNI NAGEND. 
RAYYAN and others-’Defehdahts— - 

Respom dents. 

Mortgage-Prior and subsequent encumbrances— 

vaylng 03 * rior 

i % ^ •• 


« 0 


8 U 


INDIAN OASES. 


tl920 


Can>A2J»SA rADAH V. 1IUSUVATHI MUNI MA01MDBATTAX. ^ - 

deoisions. See Aborthoraman Kutti v.' Oh 


Tn t^o absence of any indication to the contrary, 
tlio presumption is, that when a subsequent encum. 
branccr pays ofl a prior encumbrance with the con- 
sidcration-money of his own encumbrance, he does 
ro with the intention of keeping the prior encum- 
branco alive for his own benefit. LP« 816, col, l.J 

Second appeal against the deoree of the 
Court of the Subordinate Judge, Madura, 
in Appeal Suit No. 16 of 1918, preferred 
against the decree of the Court of the 
Second Additional District Muneif, Madura, 
in Original Suit No. 110 of 1917. 

FACTS appear from the judgment. 

Mr. S. Subramanya Aiyar, for the Appel¬ 
lants.—The first mortgagee was discharged 
in pursuance of an express direction in the 
later mortgage deed that the later mort¬ 
gagee should do so out of the consideration 
for his own mortgage. There is also a 
recital that he should get basic the docu¬ 
ment with the endorsement of discharge. 
The payment by the subsequent mortgagee 
must be regarded as that of an agent of 
the mortgagor and the first mortgage must 
be deemed to have been extinguished. The 
money must be treated as belonging to the 
owner of the equity of redemption. See 
the observations of the Privy Council in 
Mohesh Lai v. Mohant Bataan Das (1). See 
also observations of Srinivasa Aiyangar, J. in 
Mathammal v. Ratu Pillai (2). 

Mr. S. T. Brinivata Oopalachariar, for the 
Respondents.—The general principle is laid 
down by the Privy Council in Qokaldas 
Qopaldas v. Puranmal Premsukh Dcu (3). 
When the second mortgagee pays the prior 
encumbranoe he must be deemed to keep 
the first mortgage alive and it is for his 
benefit to do so. The arrangement must 
obviously have been intended for the benefit 
of the second mortgagee as otherwise the 
mortgagor could well receive the considera¬ 
tion and make the payment himself. Mohesh 
Lai v. Mohant Bataan Das Cl) was decided 
on its own peculiar facts and it does not 
affect the general rule of law which has 
been recognized and followed in a series of 


(1) 9 0. 961; 10 L A. 62; 18 0. L. B. 221, 7 Iud. 
Jur. 382, 4 8»r. P. C. J. 424,4 Ind. Deo. (if. ■•) 1291. 

(2) 44 Ind. Oca. 768; 41 M. 618, 23 M. L. T. 106; 

(1918) M. W. N. 251; 7 L. W. 420. oAit , 

(3) 10 0. 1036, 11 I. A. 126, 8 Ind. Jur. 896; 4 
gar. P. 0. J. 648, 6 Iud. Deo, (h. »,) 69*. 


kaparambilathan ( 4 ). . 

JUDGMENT,—The facts which give rise 
to this appeal are somewhat complicated 
and consist in a series of mortgages 
created in succession over the same pro¬ 
perty. The mortgages with which we are j 
concerned are four in number, The first, 
dated the 17th June 1905, is a mortgage 
for Rs. 1,000 in favour of one Balasubra- 
mania Nadar and another; the second, dated 
4fch June 1908, is a mortgage for Rs. 5JW , 

in favour of the plaintiff’s predeoeasors-in- 
title and it is this mortgage that they . 
seek to enforce in this suit. The third , 
was a mortgage, dated 8th June 1903, in 
favour of the Madura Nidhi Company for 
Rs. 1.000 and by that mortgage the moft- . 
gagees were directed to discharge the debt , 
due under the first mortgage to Balasbra- . 
mania Nadar. The last mortgage, dated . 
1st July 1908, was for Rs .. 400 m favour 

of the 6th defendant. That mortgage > 
directed payment by the 6th defendant of 
R 3 . 250 to Balasubramania Nadar, the first , 
mortgagee, the third mortgagee, the Ntdhx > 
Company, having already discharged hie debt 
to the extent of Re. 1.000 the total due , 
under hie mortgage on the date of pay- ( 
ment being Re. 1,250 with accumulation 

of interest. The 6th defendant paid off 
the third mortgage in favour of the Ntdht 
Company and he now elaime, by virtue 
of these facte, that he ie entitled ‘ 0 8 ‘ aO< J ; 
the eboee of the first mortgagee <»°d °]aim 

priority in light of that mortgage to 
present plaintiffs, the eeeond mortgagees. 

P The question ie one that has been mn.h 
disonssed and it would be idle to ss‘hat 
the expreeeions of opinion to be ton 
the eases are all eons.stent and easily ™ 
concilable, The first esse of >mportsn»e is 

the deoision of the p «vy ,i ^Their Lord- ' 
Lai V. Mohant Bataan Das (1). The - 

ships there applted the rule laid down by 
TflRRfil M. R., in Adams v. Any ell KOJ ; 

held that the question whether f »^° 0 “ hftrge ; 

provides money to pay o aharge to 

as .oneideration for a se.ond ehar^ « . 

himself keeps alive tha '““' a V 

hie own benefit or extingn.ehea it 

( 4 , 65 Ind. Oas. 658, U t. W. 316, 37 H. h. T. 9* 

46 h. J. Oh. MU *» *■' 

884v 
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question of intention. To a large extent 
it may be said that that is a question of 
faot and there may be express declarations 
of intention whioh conclude the matter. 
But, usually, there is no suobexpression of 
intention and oertain presumptions have to 
be made with regard to what the intention 
of the parties is likely to have been. 

The argument for the appellant is that, 
where the oonsideration for a second charge 
takes the form of payment of a first mort¬ 
gage by a second mortgagee the payment 
is made by him merely as an agent of the 
owner of the equity of redemption and the 
money must be regarded as the money of 
the owner of the equity of redemption and 
the payment as bis payment. It is common 
ground that the rule to be followed is 
that laid down by the Privy Council in 
Qokaldas Qopaldcu v. Puranmal Premsukhdas 
(3) and that is, that a man having aright 
to aot in either of the two ways, i. e. t 
either to extinguish or keep alive a oharge, 
shall be assumed to have acted according 
to his interest. In that case their Lord¬ 
ships treated the payment by the subsequent 
mortgagee to be his own payment so that 
his interest was what was to be looked 
at, and there oan be no doubt that the 
interest of a subsequent encumbrancer must 
always be to keep alive a prior charge 
which he has paid off for his own benefit. 
The trouble has arisen from this, that their 
Lordships in Mohesh Lai v. Mohant Bawan 
Das (1) appear to have treated it as a general 
rule that when a mortgagee is directed to 
apply the loan in discharge of a prior mort¬ 
gage the presumption is that the payment 
is to be regarded as primarily the payment 
of the mortgagor and that his interest can 
only be to extinguish the first charge. On 
a careful oonsideration of that oase, we 
have come to the conclusion that it lays 
down no such general rule but merely 
decides on the facts of that oase, one of 
whioh was that there was a running account 
between - the mortgagor and the second 
mortgagee who acted as his banker, that it 
was proved that the intention was to 
extinguish the prior oharge and not to keep 
it alive. There was no doubt in that case 
the fact that the banker took over possession 
of the mortgage when he paid it off but their 
Lordships held that be took possession of 
it merely as a receipt, for it waa endorsed 


with the reotial of his discharge, and that 
it was merely the case of an agent taking 
a receipt on behalf of his principal when 
he made a payment for him, which, of oonrse, 
it would be his duty to do. They declined 
to take the view in that oase that the taking 
possession of the prior oharge was any 
evidence of an intention to keep it alive for 
the benefit of the subsequent enoumbranoer. 
We think that this was no more than a 
finding of faot upon the peouliar circum¬ 
stances of that oase. We venture to think 
that it is an error to treat Mohesh Lai v. 
Mohant Bawan Das (1), as laying down a 
hard and faot presumption that where a 
subsequent encumbrancer, in accordance with 
the directions from the mortgagor, pays off 
a prior encumbrance the payment must be 
treated a9 made solely as the agent of the 
mortgagor and that the intention accordingly 
must be presumed to be to extinguish the 
prior security. That, in our view, would 
be in conflict with the deoision of the Privy 
Counoil in Qokaldas Gopaldas v. Puranmal 
Premsukhdas (3), and with a long 
series of cases in this aDd the other Courts 
of India of whioh we may take as an 
example the latest deoision of this Court 
(Seshagiri Aiyarand Moore, JJ.) in Abortho • 
raman Kutti v. Ittikaparambilathan (4), 
we think that the observations of Srinivasa 
Aiyangar, J., in Mathammal v. Ratu Pillai 
l2) are obiter, and with respect to that 
learned Judge we think they are coloured 
by a view of the effect of the decision in 
Mohe6h Lai v. Mohant Bawan Das (1) which 
we regard as erroneous. 

Id the present oaee the subsequent mort¬ 
gage ooDtained not merely a direction that 
the later enoumbranoer should discharge 
the earlier mortgage but should take it 
back with the endorsement of payment 
thereon. Were it neaessary so to deoide, 
we are prepared to hold that such a 
direction points to an intention of keeping 
the oharge alive. For there is no hint 
that the instrument is to be received by 
the mortgagee merely as the agent of the 
mortgagor, as a receipt and handed back 
to him. But, apart from that, we think that 
a long series of decisions in the Indian 
Courts, which we believe to be in entire oon- 
firmity with the decision of the Privy Oounojl 
in Qokaldas Qopaldas v. Puranmal Premsukh - 
das, (3) have established the rnle that, in tbf 
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absence of special oiroumstanoes to show the 
contrary, such as we believe existed in Mohesh 

Lai v. Mohant Bawan Das (1) the pre¬ 
sumption is when a subsequent encumbrancer 
pays off a prior enoumbranoe with the 
consideration-money of hie own enoumbranoe 
he does so with the intention of keeping 
the prior enoumbranoe alive. It ia obvious 
that in the vast majority of oases suoh an 
arrangement would be made for the pro¬ 
tection of the subsequent mortgagee. The 
mortgagor probably wants the money for 
himself rather than to discharge bis exist¬ 
ing debts and the origin of suoh a stipula¬ 
tion is moat likely to be a distrust felt 
by the subsequent mortgagee as to the 
use to which the moneys would be put if 
he handed them direot to the mortgagor, 
who, instead of discharging the prior in- 
cumbranoe, might squander the money for 
his own purposes. We think that a mort¬ 
gagee who inserts in the mortgage-bond 
the stipulation that he and not the mort¬ 
gagor shall pay off the prior enoumbranoe 
san, in the absence of any indication to 
the contrary, be rightly presumed to have 
wished to make that payment by his own 
hand with a view to keep the prior en- 
eumbranoe alive for his own benefit. We 
are, therefore,- of opinion that the lower 
Courts were right and that the appeal must 
be dismissed with costs. 


m. c. P. 


Appeal dismissed. 


S. N. DAR, n A. LL „ 

V’.'ikll '•} ... ■■ ■ 
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CALCUTTA HIGH COURT. 

Appkal from Appkllale Order No. Ill 

of 1919. 

' February 10, 1920. 

Present Justioe Sir N, R. Cbatterjoa, Kt., 
and Mr. Justice PantoD. 
KARAMALI MOLLA— Appellant 

tersxts 

TAMIJUDDIN MOLLA and others 

—Respondents. 

Bengal Tenancy Act (VIII of 1885; * 174-Onfer 
setting aside sale-Appeal, second, competent 

_Civil Procedure Code (Act V o/lBO*;, s. 115 
Application to set aside sale-Deposit of compensation 
J-Mistake of Court in calculating amount—Sale set 
qside — Revision, 


[1820 


An order passed upon an application under section 
174 of the Bengal Tenancy Act cancelling a sale 
held in execution of a rent-decree is not open to 
second appeal. 

The High Court will not interfere in revision, 
under section 115 of the Civil Procedure Cods, 
with an order cancelling a sale merely because 
through a miscalculation of an officer of the Court 
the judgment-debtor deposited a sum Bhort by a 
few rupees of the amount due with his application to> 
set the sale aside and immediately on discovering 
tho mistake deposited the remaining amount. 

Appeal against the order of the Dis¬ 
trict Judge, 24-Parganas, dated the 21st 
February 1919, affirming that of the Munsif, 
4th Court, at Diamond Harbeor, dated the 
I3th December 1918. 

Babn Sarat Ohandra Mookerjee, for the Ap¬ 
pellant. 

B»bu Bimala Oharan Deb, for Respond¬ 
ent No. 1. 

' JUDGMENT.—We think that the objec- 
tion raised on behalf of the respondent that, 
hi this case, there is no seoond appeal to this, 
Court, must prevail. 

We have been asked to treat the appeal 
as an application under section 115, Civil. 
Procedure Code. We do not think that this 
is a case in which this Court should ex.er- 
oise its powers of revision, assuming, 
that the orders of the lower Court are errnne- 

ous. _ * 

The application to set aside the sale was 

made on deposit of the amount within 30 
days from the date of the sale. The 
amount deposited fell short by a few rupees 
of the amount of compensation due to the 
purchaser. This has been found by both. 
Courts to have been due to a mistake on 
the part of the Sheristadar who gave in¬ 
formation to the petitioner, apparently accord¬ 
ing to the practice prevailing in that Court,, 
and also due to hiB mistake in checking the, 
Ohalen. As soon as the mistake was fonnd 
out, the deficit amount was deposited by 
the applicant. The property is said to. 
be worth Rs. 4,COO and was purchased 

for Rs. 213. . - „ , „ 

The appeal must be dismissed. No order. 

as to costs. 

Appeal -dismissed. 

t 

: - ■< o 
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CALCUTTA HIGH COURT, 

CRIMINAL REFERENCE No. 16 OP 1920. 

Aril 2?, 1920. 

Present :—Mr. Justiae Walmsley and 
Mr. Justice Greaves, 

EMPEROR—PR09EC0T0R 
versus 

' SHAS1 BHUSAN MAITY— Accused. 

Oaths Act (X of 1673;. s. 13— Oath or affirmation 

omission to administer, effect of—Child witness-Oath 
or affirmation not administered —Evidence, whether 
admissible. 

The omission to administer the oath or affirmation 
to a witness, evon if intentional, would not, under 
section 13 of the Oaths Act, render the evidence ot 

the witness inadmissible, [p 818, col, l.J 

Where the oath or affirmation is not adminis¬ 
tered to a child witness, because the witness is too 

young to take an oath or give affirmation, this tact 

ilone would not make the witness one whose testi¬ 
mony can not be taken into account Lp 818, col. i-J 

Criminal reference made by fcbe Addi¬ 
tional Sessions Judge, Hcoghly at Howrah. 
Babu A fir an j an Ohatterjee, for Baba Sistr 

Kumar Ghosal, for the Aooused. 

Mr. Oamell, for the Crown. 

JUDGMENT. 

Graves, J.—This 19 a reference by the Ad¬ 
ditional Sessions Jadge of Hcoghly at 
Howrab, under the provisions of section 60/ 
of tbe Code of Criminal Prooedare, against 
an acquittal of the accused, Sashi Bhusan 
Maity by an unaminous verdict of the Jury 
'on a charge under section 304 of the Indian 

Penal Code. . , 

The case for tbe prosecution is that, as 

the result of a quarrel between Sashi Bhusan 

Maity ‘ the accused, and bis wife, Jnanoda, 

Jnanoda left her husband’s house to goto 

her father’s bouBe; that the accused overtook 

Jnanoda on her way there; that high words 

passed between them, and that the a°°n«ed 

seized a half bnrnt bamboo and with this 
inflated severe injuries npon the head of 
’ Trrannda as the result of which she died 
immediately. It is auggeeted on behalf of 
the aeensed that Jnanoda met her death 
D „t as the result of any blows u,dieted 
bv her husband as the prose.action allege, 
but that she was the viet.m of a robbery 
and that, in the .onrse of being robbed 
.he met with the violense whieh .aneed 
her death. It is neeessary to examine the 
evidenee whieh ha. been given by the pro- 
Mention to sea if the evidenee i. snffi.ient 

• ’ 82 


81 ? 


for us to aocepfc the reference that has been 
made to us. 

Now, the material evidence consists of the 
evidence of a witness named Narain Dasi; 
she states that she knows Sashi and his 
wife and that in Aughrayan last, about 11 
or 12 a, m., she was pioking up oowdung 
on some open land and that she saw SaBbi’s 
wife oome there and stand there; that 
then Sashi name and said something to 
her which she could not hear; that Shasi 
then began to beat her with a piece of 
charred bamboo, and that then she fell down. 
The witness said that she told Sashi 
not to beat her but that he continued to 
do so saying, "I will kill her and I will die 
with her.” 

Tbe next witness is Kiron, a child, whose 
age is not stated. The learned Judge states 
that the witness appears too young to take 
an oath or give affirmation. She understands 
that she has to say what she saw and nothing 
else. She was neither affirmed nor was the 
oath administered. She states as follows 
“i saw Sashi beat his wife with a bamboo 
like this, Exhibit 1, Then from fear X 
ran away I went there to pick up oowdung. 

I told my mother what had happened. 
Then many people ran towards the place. I 
know Saila, accused’s daughter, She was 
also picking up oowdung at the time. Her 
mother told her to go and fetch a piece 
of doth and to oome baok to her. Sashi 
then oame and asked his wife whether she was 
going to come back or to remain away. She 
said she would not oome baok till he was 
dead. Thereupon Sashi struck her and she 
fell down. 

Then there is the evidence of Jnanoda Dasi. 
She says that in last Agrahao, about mid¬ 
day, she was fishing. She heard ories and, 
leaving her net, she went to see what the 
matter was and she saw Sa%hi standing there 
and Jnanoda lyiDg on the ground. Then Sashi 
went away and she was dead. In cross- 
examination she states that she did not see 
who struok Jnanoda. The evidenoe of the 
other witnesses, I do not think, needs any 
oomment. Bnt it will appear from the 
medical evidence that the blows struck were 
numerous and very severe. This is the 
evidence on which Sashi has to be oonvioted, 
if conviction there is to be. He made two 
confessions, in fact one extra-judicial, and 
a subsequent confession. This subsequent 
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confession he withdrew; and, moreover, it is 
nrged on his behalf that there was a Polioe 
Offioer in the verandah inside at the time 
the confession was made. Then it is eaid 
that, so far as the eye-witnesses are con¬ 
cerned, the evidence of the child oannot be 
taken into aoaoant inasmuch as she was 
neither affirmed nor was an oath adminis¬ 
tered, and, it is said, having regard to the 
provisions of the Oaths Act to which we 
have been referred, that she is not a witness 
whose testimony can be taken into account. 
We have been referred to varioas oases on 
the eubjeot. In Queen v« Seica Bhogta 
dA a Fall Bench case, it appears that the 
learned Chief Jastice and the other learned 
Judges who formed the Fall Benah, with 
the exception of Mr. Jastice Jackson, consider- 
ed that, having regard to the provisions of 
section 13 of the Oaths Aot, the omission 
to adminisiter an oath or affirmation, even 
if intentional, wonld be oared by the 
provisions of that seotion. We have 
been referred to the criticisms of that oase 
made by Sir Franois Maolean in Nando 
Lai Bose v. Nistarini Dasi (2) and to the 
remarks made with regard to it in Nafar Sheikh 
V. Emperor (3). 

It woald appear that the decision of the 
*□11 Bench in the Bengal Law Reports 
which ip, of aonrse, binding on as would cover 
and make the evidence of this 
child admissible, bat we think that, even 
apart from the evidence of this child, there 
is sufficient evidence on the record by whiah 
it is abundantly established that Sashi has 
been guilty of an offence under seotion 304 
of the Indian Penal Code. Accordingly, in 
deciding this reference we can ignore the 
evidence of the child. 

Then criticism is made against the evidenae 
of the other witness, Narain Dasi, on the 
ground that there are discrepancies in her 
statements as to the place where she was 
at the time of the occurrence and we are 
referred to the fact that in one place in 
her deposition she stated that she was on 
the east of the Khal and in another place 
she stated that she saw the occurrence 

(1) 14B. L. R. (F. B.) 294; 23 W. R.Or. 12. 

(2) 27 C. 428 at p. 440; 4 C. W. S. 169; 14 Ind. 
Deo. (n. 8.) 282. 


from Bidhu’s house which is on the west 
of the oremation ground, and we are asked to 
infer fnm that, that she could not have seen 
the oaourrenae. 

We do not think these criticisms really 
have any weight and we think the evidenae 
of Narain Dasi and the evidence of 
Jnanoda abundantly establish the guilt 
of Sashi and it is not necessary for ua* as 
I have already stated, to rely either on the 
evidence of the child or the extra judicial 
oonfession in this oase. 

We aacept the reference and sentence the 
aaoased to rigorous imprisomment for a fepyip 
of (7) seven years. 

Walmslit, J.— I agree. 

Reference accepted. 


LAHORE HIGH COURT. 
Criminal Revision No. 852 or 1919. 
February 11, 1920. 

Present :—Mr. Justice Martineau. 
PANNA LAL —Petition bb 

versus 

EMPEROR —Rispondbnt. 

Penal Code (Act ZLV of I860;, a. 182— Giving false 
information—Statement made in answer to question 

False allegation of bribe made against Sub-Inspector 
of Police to Deputy Superintendent — Offence. 

Any false information given to a public servant 
with the intention mentioned in seotion 182, Indian 
Penal Code, is punishable under that seotion 
whether the information is volunteered by the in¬ 
formant or given in answer to questions put to him. 
[p 820, col. 1.] 

On being questioned by a Deputy Superintendent 
of Polioe petitioner made an allegation against a 
Sub-Inspector of the latter having aooepted a bribe. 
This allegation was found to be false to the know¬ 
ledge of the petitioner: 

Held, that the petitioner was guilty of an offenoe 
under seotion 182 of the Penal Code. [p. 820, ool.2.] 

Criminal revision from the order of the 
Sessions Judge, Ambala, dated the 25th 
March 1919, confirming that of the Distriot 
Magistrate, Ambala, dated the 9th Janaary 
191* 

Bik^hi Tek Ohand, f >r ,n a P^nitiner. 


(3) 20 Ind. Cas. 741; 41 0. 406j 18 0. L. J. 682; 18 JUl)Gj 1E >11* — Poe petitioner Panna Lai, 
V* W. N. 147; 14 Or. L. J. 486. a Municipal Commissioner of Sadhaura, in 
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the Ambala District, has been convioted of 
an offence under section 18 ?, Indian Penal 
Oode. 

On the 20th November 1917 he wrote a 
letter to the Deputy Inspector-General of 
Poliee, in which he said that the Sab-Inspee- 
tor of Sadhaura and other persons were looting 
the people and that he wa9 ready to prove 
this to the Deputy Inspector General and 
the Superintendent. The Depaty Inspector- 
General forwarded the letter to the Super¬ 
intendent of Poliee for recording Panna Lai’s 
statement and for necessary action, and the 
Superintendent passed it on to the Deputy 
Superintendent, Khan Sahib Khan Ahmad 
KhaD, for taking statements. The Deputy 
Superintendent,on the 13th Deoember,record¬ 
ed the statement of Panna Lai who made 
allegations as to bribes having been taken 
by the Sub-Inspector, and mentioned, among 

others, a bribe of Rs. 500, taken from one 
Mittar Sain. It is in respect of this last 
statement that the petitioner has been con¬ 
victed, the Courts below finding that the in- 
formation as to the Sub Inspector having taken 
a bribe from Mittar Sain was false, that the 
petitioner believed it to be false, and that, by 
giving that information, he intended to in- 
dace the Depaty Superintendent of Polioe 
to use his lawful power to the injury of the 
Sub-Inspector. 

The oase has been carefully considered 
by the learned Sessions Judge, and I see no 
reason to differ from his findings on the facts, 
namely, that the petitioner’s statement as to 
the Sub-Inspector having received a bribe 
from Mittar Sain was false, and that the peti¬ 
tioner believed it to be false. It is contended 
that the Sessions Judge was wrong in ignor¬ 
ing evidenoe as to other bribes alleged to 
have been taken by the Sub-Inspector, but I 
entirely agree with the learned Judge that 
inch evidenoe is irrelevant in this oase, 
-which is confined to the matter of the bribes 
said to have been given by Mittar Sain. 

The question arising for consideration is, 
whether the petitioner is entitled to be 
asquitted either (1) because the statement 
whioh he made to the Deputy Superintend¬ 
ent in regard to the bribe was not volun¬ 
teered, but was made in answer to questions, 
or (2) because the Deputy Superintendent 
had no power to take action against the 
gab lnepe»*° r on tbs stotomrat m*d« to 



him, but had authority only to record state¬ 
ments. 

With regard to the first point, the learned 
Counsel for petitioner relies on Mangu v. 
Emperor (1), in whioh it was held that the 
term “information” in section 182 of the 
Indian Penal Code means information that 
is volunteered, and is not intended to apply 
to a statement made in answer to questions 
put by a public servant. 

Now, in the first place, it is to be observed 
that the statements which had been made in 
that oase were made to a Police Offioer in an 
investigation under the Criminal Procedure 
Code, and the learned Sessions Judge hasright- 
ly held that the ruling is, on that account, in¬ 
applicable, as a witness examined by a 
Polioe Offioer under section 161 of the 
Criminal Procedure Code is bound to answer 
the questions put to him, whereas in the 
present case Panna Lai was not bound to 
make a statement when questioned by the 
Deputy Superintendent, who was making 
only a departmental inquiry and not an 
inquiry under the provisions of the Oode. 

In the seoond place, with all respect for 
the opinion of the learned Judge who decided 
the case cited above from the Punjab Law 
Reporter, I am unable to agree with his con¬ 
struction of the term information” in section 
182 of the Indian Penal Code. He points 
out that a person is not liable to be pro¬ 
secuted for perjury for having made a false 
statement to the Polioe, and he argues that, 
as section 162 of the Criminal Procedure 
Code provides that the statement, if 
taken down in writing, oannot be used as 
evidence, it would be an evasion of the law if 
the statement oould be made the basis of a 
charge under section 182 of the Indian Penal 
Oode. 

The fact that a person oannot be held 
guilty of perjury for making a false statement 
when questioned by a Polioe Offioer under 
section 161 of the Criminal Procedure Oode 
appears to me to be no reason for holding 
that he oannot be convicted of an offence 
under section 182 of the Indian Penal Oode 
in respect of that statement, if it is 6hown 
that he made the statement with the inten¬ 
tion or knowledge mentioned in the section. 
As regards seotioc 162 of the Criminal Prn- 


(l) 26 Ind. Ca«. 078; 227 P. L. 
1914 Cr.| 16 Or. L. J. 660. 


R. 1914j 85 P. W. B. 
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cedure Code, the proviso to the seotion makes 
it clear that the prohibition against naing 
the statement recorded by the investigating 
officer as evidence applies only to the use of the 
statement as evidence in the ease in the investi¬ 
gation of which the statement was made. 
There is nothing to prevent the statement 
from being need as the basis of a charge 
under seotion 182 of the Indian Penal 
Code against the person who made it. 

Chinva Bamana v. Emperor (2) has been 
oited, in which it was held that a statement 
made under seotion 162 of the Criminal 
Procedure Code iu answer to questions put 
by a Polioe Officer oannot be made the basis 
of a prosecution under section 211, Indian 
Penal Code. But from this it would not 
follow that the person making the statement 
could not be convicted of an offenoe under 
seotion 182, for, as is pointed out in Rnyan 
Kutti v, Emperor (3), there is a clear distinc¬ 
tion between making a false charge, which 
is the offenoe dealt with in section 211, and 
giving false information, 

In Queen-Empress v. Bamji Sajabarao (4) 
it was held that any false information given 
to a public servant with the intention men¬ 
tioned in section 182, Indian Penal Code, is 
punishable under that seotion whether the 
information is volunteered by the informant 
or given in answer to questions put to him. 
This is, in my opinior, a correct view of the 
law, there being nothing in the seotion itself 
to show that the word ‘ information ” was 
meant to be restricted to information that is 
volunteered. 

I come now to the seoond point, which 
relates to the question of intention and 
knowledge. Mr. Tek Cband relies on Queen 
V. Pertannan (5), in which it was held that 
section 182 of the Indian Penal Code does 
not apply where the public servant mis¬ 
informed is only competent to pass on the in* 
formation, and the powers to be exercised 
by him oannot tend to any direct or immedi¬ 
ate prejudice of the person against whom 
the information is levelled. That case ip, 
however, distinguishable from the present 

(2) 31 M. 606; 18 M. L. J.573; 9 Cr. L. J. 77. 

• (8) 26 M. 640; 2 Weir 704; 1 Woir 12’; 1 Weir 
ISO. 

(4) 10 B. 124; 10 Ind. Jur.300; 6 Tnd. Dec. 'n. b.) 
468. 

(5) 4 M. 24!; 1 Weirll7; 1 Ind. Deo. (n s.) 1004, 
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one. The authority of the Deputy Snperih- 
tendent of Polioe was not limited to passing on 
to the Superintendent the information which 
the petitioner gave him. He had power tore* 
cord statements and, on being told bythe peti¬ 
tioner that Mittar Sain had given a bribe to the 
Sub-Inspector, he was competent to takelthe 
statements of Mittar Sain and the Sub* 
iDSpeotor and of the persons mentioned by 
the petitioner as having, knowledge about the 
matter. It would, in fact, have been natural 
for him to make such an ioqairy, and, 
whatever the petitioner may have intended, 
it oannot be doubted that he knew it to be 
likely that hjs allegations about the bribes 
would lead the Deputy Superintendent - to 
make an inquiry into the matter. i 

Even if it can be said that, -in making 
snoh an inquiry, the Deputy Superintendent 
would not have been using bis power to the 
injury of the Sub-Inspector (since injury/’ 
as defined in section 44 of the Indian Penal 
Code, results only when harm is caused 
illegally) the inquiry was certainly calculat¬ 
ed to cause annoyance to the Snb-Inspector, 
and this is sufficient to justify the conviction. 
The petitioner, by giving to the Deputy 
Superintendent information which was false 
and which he believed to be snoh, knowing 
it to be likely that he would thereby cause 
the Deputy Superintendent to use his lawful 
power to the annoyanoe of the Snb Inspector 
of Sadhaura, committed an offenoe under 
seotion 182 of the Indian Petal Code. - 
I accordingly dismiss the application. . 

Petition dismissed. 4 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 2 * 4 5 

Criminal Appeal No. 97 of 1920. 

Jnly 27, 1920.. 

Present :—Mr. Batten, Officiating J, O, 
LOCAL GOVERNMENT— 

Appellant * 

versus . j 

JHAMSINGH— Accused. j 

Accused person, toho is—Witness discovered to be 
connected with offence, while giving evidence, whether 
competent witness—Penal Code (Act XLV of lcovy< fi 
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420— Cheating during course of void transaction — 
Offence. 

Where neither in a complaint nor in the Police 
Chalan is mention made of a person as one of those 
who committed the offence, the examination of such 
a person as a witness for tho prosecution would 
not ritiato the trial, merely because the Court 
discovers, for tho first time when ho gives his evi¬ 
dence, that he might have been prosecuted, [p. 823, 
col. 1.] 

The mere fact that a transaction does not amount 
to a legal contract because its object is unlawful 
and opposed to public policy, is no warrant for 
holding that no criminal ofTence can be committed 
in the course of tho transaction, [p. 823, col. I.] 

A woman of tho Rajput caste was represented by 
the accused to be a Kunbin, and the complainant, 
who wanted a wife, was induced to pay a sum of 
money to th* accused for her and marry her: 

Held, that the accused were guilty of the offence 
of cheating under section 420 of the Penal Code. [p. 
823, col. 2J 

Appeal against the order of the Sessions 
Judge, Nimar, in Criminal Appeal No. 53 of 
1919, dated the 17th December 1919. 

The Hon’ble Mr. 0. P. Dick, for the Ap. 
pellant. 

JUDGMENT.—These are two oonneo’ei 
appeals made under section 417, Criminal 
Procedure Code, on behalf of the Looal 
Government. Four persons were tried toge¬ 
ther and, on the 7th October last, were con¬ 
victed and sentenced as follows by the Sab- 
Divisional Magistrate, Harsnd. 

Bapu, Knnbi, age 35, rigorous imprison¬ 
ment for two years, and a 6ne of Ra. 100 
or, in default, rigorous imprisonment for 
three monthp, under section 420, Indian Penal 
Code. 

Jhamsingb, Rajpnt, age 45,rigorous impri¬ 
sonment for two years nnderseotion 420,Indian 
Penal Code. 

KiebaD, Knnbi, age 45, rigorous imprison¬ 
ment for two years under section 420^109, 
Indian Penal Code. 

Purnia, Pardhi, rigorous imprisonment for 
two years under seotions 420/109, Indian 
Penal Code. 

The facts found by the trying Magistrate 
are that, P. W. No. 2, Rukbdoo, a Knnbi 
cultivator of Khandwa, wanted to get a 
wife for bis son Himmat, He met the 
above four acoused in a house at Khandwa, 
they bad with them a girl Jhunni, P. W. 
No. 3, aged about 20, who is the daughter 
of Jhamsingb, and has been proved to be 
and admittedly ie of - Rajput caste and 


is the widow of a Rajput. Bapu and 
JhamsiDgh and Jihe other accused repre¬ 
sented that Jbnnni was a widow of Knnbi 
caste. Bapn represented himself to be the 
maternal aDole of Jhunni, though be is no 
relation, and a Kuobi. Believing JhuDni was 1 
a Kanbi Rakhdoo paid Rs. 511; in his 
own words, he purchased the girl for that 
price. The money was paid to Bapn. 
Jbunni describes the transaction somewhat 
differently, saying that it is customary for 
“us Rajputs” to demand a dowry from the 
bridegroom’s father in the case of pat” 
marriages. It is proved that all four 
accused oame from the Buldana District of 
Buldana, though they seem to have given 
oat that they came from Khandesh. 

The girl was married by pat” to 
Himmat, but afterwards Rukhdoo learnt 
that he bad been cheated, as Jhunni was in 
fact Dot of Knnbi caste bnt of Rajpnt caste. 

Jhamsingh admitted all the facts, bat 
pleaded that he had throughout aoted under 
the ieflaenoe and advice of Bapn. Bapu 
contented himself with denying the truth 
of all the prosecution evidence, bat called 
no evidenoe in support of his plea of 
alibi. 

Bapu and Jhamsingb, with whose oases 
we are concerned, appealed to the Sessions 
Judge, Nimar, who arqaitted them both 
in one jadgment The relevant portions 
of bis jndgmen f , dated 17fch December 1919, 
ron ae follows: — 

“It is proved by the evidenoe adduced 
that a girl was sold with her own consent 
to tbe complainant as a Kanbi girl, and 
tha f , as a matter of fact, she was a Rajput 
girl. It has also been proved that the 
complainant paid the snm of Rs. 511 for 
tbe girl and it is a certain inference that 
he wonld not have paid this snm unless 
he had been induced to believe that tbe 
girl was a Kunbin. It remains thus 
to decide whether, legally, any offence 
was committed and, if so, what part, 
if any, the present appellants took in 
it.^ 

“Tbe chief point argued in the appeal was 
that as the contract to sell the girl was, 
in any case, immoral and illegal it oould 
not be made the basis of a suit for 
speoiSo performance and, consequently, no 
criminal prosecution coo4d.be brought. A 
- reference was made to the ruling reported' 
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in Emperor v. Jani Hira (1). Tbe present 
ease, however, is different from the case 
mentioned in that rnling because, in that 
ease, it has been held that there was no 
intention of cheating at tbe time of tbe 
agreement bnt only a subsequent breach 
of contraot, whereas in the present case it 
must, I think, be held that at tbe time of 
the bargain there was a distinct misrepre¬ 
sentation with respect to the oaste of the 
girl sold and a fraudulent intention. At 
tbe same time, I am of opinion that a 
criminal prosecution oannot be sus¬ 
tained. The contract was, at any rate, if 
not an immoral one an invalid one as 
being illegal. The law does not allow of 
the sale of a woman even if it be for a 
legitimate purpose, such as marriage. It 
is dear that if there bad been any breach 
of tbe oontraot neither party would have 
had any remedy in the Civil Court. I 
do not then think that either party can 
bring a criminal prosecution for any fraud 
or misrepresentation with regard to 
the oontraot. A party who enters into 
suoh a contract must do so at his own 
risk and the law will not help him. Nor, 
I think, can it rightly be held that the 
Crown is the complainant or prosecutor 
in suoh a case. The principal offence 
committed was the illegal oontraot and if 
in that illegal oontraot a further offence 
of oheating was committed the State oannot 
be called in to help either party. Other¬ 
wise the State, as it were, beoomes a party 
to the illegal oontraot. The assistance of the 
State cannot be invoked against its own laws.” 

The Looal Government has appealed against 
ths acquittal of Bapu and Jhamsingh on 
the ground that, on tbe oonourrent find¬ 
ings of fact arrived at by the lower 
Courts, the respondents were dearly guilty 
of an offence of cheating under section 420, 
Indian Penal Code. 

The two accused were produced before 
this Court on the 10th May last. As P. W. 
No. 3 Mvsjmmat Jhnnni admittedly abetted 
the fraud by keeping silence when she was 
falsely desoribad as a Kunbin, she was an 
accomplice, and might have been prosecuted. 
In Qotinda v. Emperor (2) it was held 

(1) 15 Ind. Ca3. 793; 14 Bom. L. R. 603; 13 Cr. L. 
J. 621. 

(2) 68 Ind. Caa. 449; 16 N. L. R. 9; 21 Cr. L. J. 

969 . 


by Mittra, A. J. 0., that under section 204 
of the Criminal Procedure Code the Magis¬ 
trate taking oognisance of the offence is 
bound to proceed against all the ac cu se d 
if there was a prima facie case, and, though 
be has an option to proceed jointly or se¬ 
parately, it is not within hie discretion ■ 
not to prooeed at all. It was also held 
that a pardon may be offered to one or J 
more of the aosused only in the manner 
prescribed by law, and if such pardon has 
not been given, and an accused who has 
not been proceeded against is thereby 
made a competent witness in the trial of 
the others, the trial is bad and the con¬ 
viction must be set aside. I understood 
the judgment to mean that, if any person 
who might have been prosecuted for 
participation in the offence and who bad 
not been pardoned according to law or 
whose prosecution had not been withdrawn 
under spotion 494, 'riminal Procedure 
Cone, appears as a witness for tbe pro¬ 
secution the trial is bad. Another Judge 
of this Court attributed the same meaning 
to the ruling, and a case before him was 
referred to a Full Bench for a decision 
as to whether the view of law taken in 
tbe ruling was correct. The hearing of 
these two appeals was, therefore, postponed 
until after the proposed decision of the 
Full Bench. The matter was discussed 
with Mittra, A. J. C., whose recent sudden 
death is so much to be deplored. He made 
it dear that bis ruling had been misunder¬ 
stood, and that it should be read strictly 
in reference to the facts of the case be¬ 
fore him. In that case, tbe Police in their 
petition, on which the criminal proceedings 
were started, distinctly alleged that one 
Sakharam and the five aeeused were mem¬ 
bers of one gang and that they jointly 
fabricated a mortgage-deed. Sakharam, 
however, was never arrested nor brought to 
trial in the Criminal Court, and was ex¬ 
amined as a witness though no steps were . 
ever taken to give him a conditional pardon 
under section 337, Criminal Procedure 
Code. It was explained that the reason 
why tbe Magistrate was bound to issue 
prooesa against Sakharam was that the 
petition of complaint accused him of having 
taken a main part in the crime, and 
there was a prima facie case the Magis- 
tat© was bound, under section 204. Crimin al - 
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Procedure Code, to proceed against him as 
an aooosed person. It was also explained 
that this line of argument does not extend 
to oases in whioh the Court discovers for 
the first time when a witness gives evidence 
that he might have been prosecuted, and 
he is not specifically mentioned in the com¬ 
plaint or Poliae Obalan as one of the per¬ 
sons who oommitted the offenae. A scru¬ 
tiny of the ruling shows that I misunder¬ 
stood the judgment of Mittra, A. J. C. 
The matter has been mentioned at length 
here as there is reason to believe that 
other Courts in the Province may take a 
a wrong view of the scope of Govinda v. 
Emperor (2). The reference to the Fall 

Bench was withdrawn. 

In the present case it was not mentioned 
in the Police charge sheet that Jhunni was 
herself an accomplice in the offence, and 
according to the true meaning of Govinda 
v. Emperor (2) the trial has not been vitiated 
by her having been examined as witness. 
According to the ruling, she is a competent 
witness. Bapu and Jhamsingb, it should be 
said, have been allowed bail during the 
pendency of the appeals against them. 

It is to be observed that the learned 
Sessions Judge has oited no authority in 
support of the view he has taken. 

In holding that the agreement, made on 
the assumption that Musammat Jhunni 
was a Knnbin, was illegal, the learned 
Sessions Judge evidently referred to the 
provisions of section 23 of the Indian 
Contract Act. The object of such an 
agreement would be unlawful, being opposed 
to public policy \.Vide Kalavagunia Venkata 
Kristnagga v. Kalavagunia Lakshmi Naragana 
(3)| and the agreement would be void. 
There ic, however, no warrant for the view 
that no criminal offence can be com¬ 
mitted in the course of a transaction which 
does not amount to a legal contract because 
its object is unlawful as being opposed to 
public policy. I am not now concerned with 
transactions in the course of a criminal 
offence: to accept or to give money for the 
purpose of an adult girl being given in 
lawful marriage is not, as the Sessions Judge 
seems to think, a criminal offence. We 
have to look to the wording of the sec¬ 
tions of the Indian Penal Code relating 

( 3 ) 8 Ind. Om. 56* 32 M. 186 (F. B.)| 18 M. L. J. 
403) 4 Hi L< T* !■ 


to the offence of cheating. The action of 
the accused in this oase certainly comes 
within the definition of cheating in section 
415, Indian Penal Code, and in cheating 
they dishonestly induced Rukhdoo to deliver 
money within the meaning of section 420. 
In Quien v. Kamul Dais (4), Queen v. 
Puddomonie Boistobee (5), Queen v. Dabee Sing 
(6), Queen v. Dhunput Ojhab (7) and Empress 
v. Sheoram (8) the facts were on all fours with 
those of the present oase. It is possible 
to suppose that the learned Judges who 
decided those cases overlooked the principles 
of section 23 of the Indian Contract Act. 

The learned Pleader who appears for 
Bapu relies on the case oited by the learned 
Sessions Jadge, but in that oase the 
ingredients of eheating were absent. I 
am of opinion that the learned Sessions 
Judge took a wrong view of the law. 

As for the facts I have no doubt what¬ 
ever from the record that the view taken 
by the trying Magistrate is oorreofc. The 
case for the prosecution is proved to the 
hilt. It is suggested by the learned Plea¬ 
der that ‘Rajupt’ is only a territorial 
name, not the name of a caste, but it has 
been proved and admitted that Jhunni was 
not a Kanbin, and that Rukhdoo would 
not have parted with his money unless 
she had falsely been alleged to be a 

For these reasons, I set aside the orders of 
the Sessions Judge acquitting Bapu and 
Jhamsingb and find them both guilty under 
section 420 of the offence with whioh they 
have been charged. They have both 
already undergone rigorous imprisonment 
for two months and six days. Bapu has also 
been bound over to be of good behaviour. 

I sentence Bapu and Jhamsingh eaoh to 
suffer rigorous imprisonment for six months 
in addition to the period of two months and 
six days already undergone, under section 
420, Indian Penal Code. I also order 
Bapu to pay a fine of Rs. 100, and, if 
this sum has not been paid or iB 
not paid, to suffer rigorous imprisonment 
for a further term of three months. This is 
the same fine as was imposed by the Magis¬ 
trate and not an additional fine. 

Appeal allowed, 

(4 2 W. B Or. 7. 

(5J 6 W. B. Or. 98. 

(6; 7 W. B. Or. 66. 

(7) 7 W. R. Or. 61. 

(8) A W. N. (1882) 287, 
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PJNDRIPOLD VENEATASUBBA RAO, In re. 

MADRAS HIGH COURT. 

Criminal Revision Case No. 530 

of 1919. 

Criminal Revision Petition No. 451 

of 1919. 

April 9, 1920. 

Present: —Mr. Justice Krisbnan. 

In re PINDRIPOLU VENKATA SUBBA 

IRAO —Complainant—Petition er. 

Penal Code (Act XLV of I860,), ss. 403, 405, 408 — 
Clerk, misappropriation by — Offence. 

Accused was in the servico of an Estate as clerk 
and as such ho was entrusted with dominion over 
money only to receive and pay it into tho treasury 
on receiving it: he received a sum of money and 
misappropriated it to his own use and was convicted 
of an offence under section 403 of the Penal Code: 

Held, that the offence fell within tho definition 
of criminal breach of trust in soction 405 of tho 
Penal Code, and that the conviction should have 
been under section 408 of that Code. 

Petition, nnder sections 435 and 439 of 
the Code of Criminal Procedure, 1893, pray, 
infir the High Court to revise the judgment 
of the Court of the Sub Divisional, 1st Class 
Magistrate, Vizianagaram, in C. 0. No. 89 of 
1918. 

PACTS appear from the judgment. 

Mr. T. V. Venkatarama Aij/ar, for the 
Petitioner:—The lower Court should have 
convicted the aooused under aeotion 498, 
Indian Penal Code and not under seotion 
403, Indian Penal Code. All the elements 
neaeasary to constitute an offence under the 
former seotion are present in this oa*e. The 
aaouaed was a clerk of the Estate. Under- 
the terms of his servioe he was bound to 
pay the moneys that he collected into the 
Treasury. It is nob only a case of a mere 
failure to account to the Estate for moneys 
received on its behalf. He abused his position. 
He was only to receive the moneys and pass it 
on to the Treasury. The case clearly falls 
within the definition of criminal breach of 
trust in seotion 405, Indian Penal Code. See 
also Basiruddin Ahmed v. Emperor (1). 

Mr. 0. Sambasiva Bao , for the Accused 
referred to the case reported in Queen-Empress 
V, Ramakrishna (2). 

ORDER,—I am inclined to think that the 
offence committed by the aooused properly 
fell under seotion 408, Indian Penal Code. 
He was a clerk in the s rv'?e of the Estate 

(1) 4 Ind. Caa. 48j 9 O. L. J. 25 7j 10 Cr. L, J. 432. 

12 M, 49j 1 Weir 457j 4 lad, D«o, (n. s,)^83, 


and the money in question came into his 
bands beoause he was authorised by the 
Estate Authorities to receive such moneys, on 
their behalf and he was to pay the 
money to the Estate Treasury on receiving 
it 

The money when received by him was not 
his money for whiob he had merely to account 
to the Estate, but it was actually the Estate 
money over which be was entrusted with - 
dominion only to receive and to pay into 
the treasury by his oontraot of service. 
That being so, his offence, when he dis* • 
hone<tly misappropriated it himself, is one 
clearly falling within the definition of criminal 
breach of trust in section 405, Indian Penal 
Code. See the ruling in Basiruddin Ahmed v. - 
Emperor (1) which I follow. In the case in 
Queen Empress v. Ramakrishna (2) the learned 
Judges did not really consider whether sec¬ 
tion 403 or seotion 408, Indian Penal Code, 
applied. The question they discussed was 
whether aoy dishonest misappropriation was 
made out at all iu the oiroumstauoes of 
that case and they held that it was. In 
fact, some of a observations of the learned 
Judges would seem to appropriately apply 
only to the case of criminal breach of trust. 

I do not think, therefore, that the case is 
aDy authority in deciding whether the 
offence is one nnder seotion 403 or one of 
criminal breach of trust. The accused 
should, I think, have been convioted under 
section 408, Indian Penal Code. 

1 am, however, of opinion that it is 
not necessary in this case to alter the convic¬ 
tion from section 403, Indian Penal Code, to 
section 408, Indian Penal Code, and enhance 
his sentence by awarding him imprisonment 
as. well. As considerable time has elapsed - 
since the date of the conviction, I think 
it is not necessary to do this in this case. 
The revision petition is, therefore dismissed. 

m. c. p. 1 

Petition dismissed. 
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ALLAHABAD HIGH COURT. 
Orimihal Revision No. 298 op 1920. 

Jane 26, 1920. 

Present :—Mr. Justice Walsh. 

CHATUR SINGH and others—Ooxticts— 

Applioants 

versus 

% 

- EMPEROR— PR 088 CGT 0 R — Respondent. 

Evidence Act (I of 1872 ), g. 132 —Statement made 
by witness in answei to question — Privilege. 


An answer given by a witness to a question put 
to him either by the Court or by Counsel on either 
side falls within the protection afforded by section 
132 of the Evidence Act, especially when the ques- 
tion is on a point which is relevant to the case. 
It is not necessary that the witness should have 
protested against the question, [p, 826, ool. I.] 

Criminal revision against the order of the 
Sessions Jndge of Agra, dated the 24th Janu¬ 
ary It 2). 


Mr. Ram Nam -1 Prasai, for the Applicants. 

The Assistant GDvernment Advocate, for 
the Cro wn. 

JUDGMENT.—The five applicants, Ohatur 
Singh, Tala Ram, Johri, Pothi and Sri 
Oband have been o on vie ted each of an offeDoe 
under section 500 of the Indian Penal Code 
and have been sentenced to a fine of Rs. 51 
each or, in default, to undergo one month’s 
rigorous imprisonment. These five persons 
were called as witbnesses in a certain ease. 
As the learned Sessions Judge has pointed 
out, the question in that case was whether 
one Lalln Singh had been to a certain house. 
The question was relevant to the ease and, 
in order to prove that he had not been to 
that house, these five persons were called to 
prove that he oould not have gone there 
because he had been outoasted by reason of 
what is known as a dharicha marriage, with 
his uncle’s wife. In that ease Lallu Singh 
was a witness for the prosecution and the 
present five applioants were witnesses for 
the defence and, apparently, they were called 
to disprove the statement of Lallu Singh 
in order that the accused might be acquitted. 
In the result, the accused was acquitted. 
Thereupon, Lallu Singh made a complaint 
against these five persons oharging them 
nnder section 500 of the IndiaD Penal Code 
in that they bad falsely stated that he had 
been outcasted for the reasons mentioned 
above The Magistrate who tried the case 
foppd* thftt statement of outlasting was 


untrue because he found it -satisfactorily 
established by evidenoe that a dharicha mar- 
riage of this description is common in the 
caste and did not constitute a reason for 
outoasting. He, therefore, held that the 
statements made by these persons in the 
former oase were untrue and, therefore, de¬ 
famatory and he convicted and fined the ac¬ 
cused as above stated. 

The learned Sessions Judge on appeal 
upheld the convictions. Two points were 
taken before him whioh have also been taken 
before this Court. The first was, that the • 
statements made by these persons were pri¬ 
vileged statements and that they were com- •- 
polled to answer the questions put to them 
when they were called as witnesses; that 
the questions were relevant to the trial whioh 
was then before the Court and that, there- 
fore, under seotioD 132 of the Indian Evi¬ 
denoe Act, they were protected and oould 
not be prosecuted for any offence other than 
that of perjury. The second point taken 
was, that the trial of these five persona in 
one joint trial was illegal a3 each man was 
solely responsible for his own statement 
and not for the statements of his other oo- 
aoaused. 

The learned Sessions Judge held that the 
aooused persons could not claim the pro¬ 
tection of seotion 132 of the Indian Evi¬ 
dence Aot because they had not protested 
when the question was put to them but 
answered it voluntarily. His judgment 
runs as follows:—“The question as to whe¬ 
ther Lallu Singh had been to a certain 
house was relevant in that oase and an 
attempt wa9 made to show that he oould not 
have gone to the bouse as he was an out- 
caste. Under seotion 132 of the Evidence 
Aot the witnesses oould have been compelled 
to answer the questions that were put to 
them hot it appears that they took no objec¬ 
tion when the questions were put and so, ao 
cording to the interpretation placed upon the 
law by the various High Courts, they were 
not entitled to the protection afforded by 
the proviso to that section.” The rulings 
to whioh the learned Sessions Judge pro¬ 
bably referred, though he does not say 
so, are to be found in Queen y. Gopal 
Don (1) and Qunen-Empress v. Moss (2). 

(1) 3 M. 271; 2 Weir 782, 1 Ind. Dec. (n. a.) 744. 

(2) lfl A. 88; A. W. N. (1894) 23, 8 Ind. Deo. 
(n. 9 .) 58. 
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Perhaps, also, the Judge may have had in 
hia mind the deoision of this Court in Kallu 
v. Sited (3). My attention has also been 
sailed to the decision of a single Judge of 
this Court which is to be found in Qanga Sahai 
v. Emperor (4). 

As regards thel Madras ease, it will be 
notioed that it was a Full Bench ease. Only 
three Judges were in favour of the 
interpretation of the law given by the 
learned Chief Justice, whereas two Judges 
differed from that interpretation. The de¬ 
cision in Kallu v. Sital (3) was also ade* 
oision of a single Judge of this Court. The 
point deals with the meaning of the word 
"compelled.” The question was diaonssed 
in the case of Kallu v. Sital (3), mentioned 
above, by Mr. Justice Piggott of this Court 
and a quotation from bis judgment was made 
by Mr. Justice Walsh in his judgment in 
Qanga Sahai v. Emperor (4). 1, per¬ 

sonally, have no doubt whatsoever that the 
accused persons in the present ease were 
compelled, within the meaning of the law, 
to answer the questions put to them when 
they entered the wifcness*box. A voluntary 
statement by a witness may stand on a to¬ 
tally different footing to an answer given 
by him as a witness on oath to a question 
put to him either by the Court or Counsel 
on either side, specially when the question 
is on a point which is relevant to the case. 
It would be too much to ask of an ordinary 
layman that he should know all the terms 
of section 132 of the Indian Evidence Aot 
and that he should be prepared to 
protest against every question put to him 
in order to proteot himself order that sec¬ 
tion. I think, if a common sense meaning 
be given to the word ‘’compelled” in section 
13*, it is clear that in the present case these 
five persons were compelled to answer. They 
were under the direct compulsion of the law 
and, of the Court and,in my opinion, they were 
protected by that section. 

As regards the second point, the learned 
Sessions Judge remarks that "it follows that 
these defamatory statements being similar 
to one another must have been made in 
concert and as the result of conspiracy. 
That being so, the joint trial appears to me 

(3) 43 Ind. Caa. 823; 16 A. L. J. 201; 19 Cr. L. J. 
231; 40 A. 271. 

( 4 ) 64 Ind. Caa. 890; 18 A. J. 11^ 21 Cr. L. J, 
186; 42 A. 267. 


to be proper.” Excepting the similarity of 
the statements and the feet that the Court 
of first instance has, on a somewhat flimsy 
ground, held them to be untrue there is 
nothing else to indicate conspiracy. If it 
had been necessary, I should have been corn- 
polled to send the ease back for re trial 
of the accused separately. However, no 
order on this point is necessary as, in my 
opinion, they are protected by the taw As 
laid down Under section 132 of the Indian 
Evidence Aot and they cannot be convicted 
of defamation. I, therefore, allow, this ap¬ 
plication, set aside the convictions and sen- 
tenoes and direct that the fines, if paid, be 
refunded. 

Application allowed. 


CALCUTTA HIGHCOU&T. 

Criminal RvvmoA No. 621 or 1923. 

July 28, 1920. 

Present: —Justice Sir N. ft. Chatter jess Kt., 
and Mr. Justice Cuming. 

SADAT ALI a** OtHtRS—PatmoiMW 

versus 

EMPEROR—Opposite ParIT. 

Ortminal Procedure Code (Aot V of 1898), «. llO** 
Finding, definite , necessary*— Prosecution, duty of. 

In arriving at a deoision in a case under section 
110 of the Criminal Procedure Code, the question 
is not whether the evidenoe for the defenoe out¬ 
weighs the evidenoe for the prosecution but whether 
the evidence for the proseoution is sufficient to 
establish the oaee against the acoused and the Court 
ought to come to a definite finding on that point, [p. 
627, eol. 2.] 

FACTS appear from the judgment. 

Baba Sureih Chandra Taluqdar (with him 
Babu Jitendranath Sanyal) t for Petitioners*—■ 
The Rule was directed against an order 
under section * 10 of the Criminal Proce¬ 
dure Code. There were 110 witnesses ex¬ 
amined altogether. 54 being for the proceeu* 
tion and 56 for the defence. Newly the 
whole of the evidence bean out the good 
eharaeter of the accused. In spite of that 
the learned Sub* Divisional Officer bound them 
down for good behatiowfi Tfcl IWctrirt'- 
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Magistrate on appeal held that the proaeoo- 
tion was not balanced and far less outweighed 
by the defence evidenoe. I submit the 
Magistrate has misdirected himself as to the 
point to be determined in oases under section 
110, Criminal Prooednre Code. It is not 
whether the prosecution evidenoe is balanced 
or not by defence evidenoe but whether the 
•barge has been brought home to the accused. 

I submit there ought to be a fresh trial. 

JUDGMENT.—The case must go baok for 

re-hearing of the appeal. . 

The oase was one under section 110, Crimi¬ 
nal Procedure Code. Fiffcy-four witnesses were 
examined for the prosecution and 5b for the 
defence. The learned Magistrate no doubt 
says that “the Sob-Divisional Offioer was 
right in his conclusion that all the four accused 
had the reputation of being burglars and 
thieves.” In an earlier passage the learned 
Magistrate referred to the finding of the 
Sub-Divisional Magistrate and observed: 
“He believed in the evidence of ab ° afc 
witnesses for prosecntion and fo ° nd . thftt 
it was not balanced and far less outweighed 

by the defence evidenoe.” 

The question, however, was not .^ h ® tb ® r 
the evidence for the defence outweighed the 
evidence for the prosecution but whether 
the evidence for the prcsaoution was sufficient 
to establish the oase against the petitioner 
and we think that the learned Magistrate 
ought to have come tc a more definite 

^Thtfoase is, therefore, sent back to the 
learned District Magistrate for re-hearing 
of the appeal in so far as the petitioner 
Sadat Ali is concerned on the merits aooord- 

1D The petitioner Sadat Ali will be admitted 
to bail, pending the re bearing of the appeal, 
to the satisfaction of the District Magis- 

trate. 

Oase tent back. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 78 of 1920. 
(Criminal Revision Petition No, 67 of 

1920.) 

Maroh 2d, 1920. 

Present :—Jnstioe Sir William Ayling, Kt. 
and Mr. Jnstioe Contts-Trotter. 

K. CHINNIAH CHETTI— Acoesid 

—Petitioner 

venue 

A. ABDUL KAREEM SAHIB— 
Complainant— Respondent. 

Workman's Breach of Contract Act (XIII of 1859), 
s,2 —Contract to work for fixed term—Advance made, 
remaining due after expiry of term — Court, whether 
can enforce contract. 

Where the period stipulated in a contract under 
the Workman’* Breach of Contraot Aot haa expired, 
but a portion of an advance made thereunder to 
the workman remains due, a Court has no power 
to enforce the contract for a period beyond that 
stipulated for in order to work out the balance due. 
[p, 828, col. l.J 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of the Third Presidency 
Magistrate, George Town, Madras, in 
Calendar CaBe No. 18767 of 1919. 

FACTS appear from the judgment. 

Mr. K. Doraitwami Aiyangar , for the Peti¬ 
tioner.—The order of the lower Court ia 
illegal. The respondent has oome to Court 
after the 10 months stipulated in the con- 
tiact for work to be done by the petitioner. 
The Courts cannot enforce performance of 
work after the period provided for in the 
agreement. The matter is concluded by 
authority. See Ohikka Putta, In re (1), 
Matha Qoundan, In re (2), Eadapanatham 
Munigadu, In re (3) and Queen Empress v. 
Konda (4). 

Tbe respondent was not represented. 

ORDER. 

Ayling, J.—This is a case under the 
Workman’s Breaoh of Contrast Aat (XIII 
of 1859). Petitioner contracted with the 
respondent a beedi maker on 6th November 
1918 to work for him for 10 months and 
received an advanoe of Rs. 10-8-0 which 
was to be recovered by monthly stoppages 
of one rupee from his pay. Petitioner 

(1) 1 Weir 704. 

(2) 1 Weir 706. 

(8) I Weir 700. 

(4) 16 M.347i 3 M. L. J. 180j 1 Weir 673. 
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ceased to work in April 1919. Respondent 
on 3rd Ootober 1919 (more than 10 months 
after the contract) ompl&ined to th3 
Magistrate, who, on 2nd December 1919, 
directed petitioner to resume work from next 
day and work out the balince of Rs. 5-S 0. 

Petitioner’s Vakil argued that the order 
is illegal inasmuch as the work ordered 
to be performed is nit according ti ths 
terms of the contract which provided only 
for work within a period of 10 months 
from its date. If the matter were 'res Integra ' 
I should be disiooluded to interfere with 
the order, but I find no lass than four 
decisions of this Coart which lead support 
to toe petitioner's case and nothin? on the 
other 6ide. Two of them Criminal Rovieion 
Oases Nos. 7? 7 and 779 of 1883 reported as 
[ Qhik'ia Putta, In re (1), Matha Qoundan, 
In re (2) ] might be distinguished on the 
ground that the contracts in those eases 
fixed a terminal date for the oonslnsion of 
the period of work but this oaonot be said 
of Criminal Revision Case No. li.3 of 1884, 
reported on page 706, [ Kadapunatham Muni - 
gadu, 7nre(3)]whioh is exaotly on all fours with 
the present ease, exoept that there was a much 
greater delay in having recourse to the 
Court, This, however, did not affect the 
deoision. The fourth case reported in 
the authored series. Queen-Empress v. 
Konda (4) is only direst antbori’y for 
the proposition that repayment of the 
advance can be enforced after expiry 
of the oontraet period; but the remarks of 
the learned Judges certainly imply that 
they regarded the alternative remedy as 
unenforceable. 

These rulings have been accepted and 
followed for so long that 1 do not feel 
justified in dissenting from them especially 
as respondent in the present case, who has 
not appeared to oontest the petition, has 
another remedy. 

I would t-et asi-'e the order of the Mag*s« 
trate anl direct petitioner to re-pay the 
balance of advanoe within one moth from 
this date. 

CouTT**Tt;0,TiH, J.— I agree. 

m. c. P, 

OrdtT set asi le. 


[im* 

ALLAHABAD HIGH COURT. 

Criminal Revision No. 401 op 1920, * 

July 29, 1920. ^ 

Fr-sent :—Mr. Justice Piggofcfc. 

PITAM SINGH AND OTHERS 
Applicants 
versus 

EMPSROR, THROtJG i AJODHIA , 

PRASAD—Op< o GTE Partt. 

Penal Code (Act XLV of I860', a. 426 —Act done 
in bona fide assertion of right — Wrongful lost not 
intended — Mischief, whether committed. 

Where a tenant in the bona fide assertion of a 
customary right, without intending to cause wrong, t 
ful loss to the zemindar or knowing it to be likely » 
to do so, outs down an ancient tree admittedly ^ 
standing on his holding, he cannot be oonvicted of 
the offence of mischief punishable under section 426 • 
of the Penal Code. [p. 629, col. J.] r , ~ 

Criminpl revision against the order of the . 
District Magistrate, Farrukhabad, dated the V 
5th of January 1920. ! 

Mr. Aiuikia Nath , for the Applicants. 

Mr. Quiz ri Lai , for the Opposite Party. 

JUDGMElSTT.—T his is an application by ' 
Pitam Singh, Behari and Lalta Prasad, 
three tenants, who have been convicted of 
having committed an offenae of mischief, 
punishable under section 426, Indian Penal 
Codr, by cutting down an ancient tree 
admittedly standing upon their holding. 
The trial Court was of opinion that 
the three aeoueed were guilty of misohief 
because, in the absence of evidence of a 
special oustom, the property in the tree 
vested in the Zemindar, who was the .. 
complainant in the case. There was som3 
evidence of a special oustom and wi'.nesses, 
who have apparently been believed by the 
trial Court, deposed that the tenants were 
in the habit of lopping branohee from the . 
tree when they Deeded wood for agrioultnral 
purposes. 1 have allowed the evidence on . 
the qreition of custom to be completed 
by the production in this Court of a certified 
copy of an extract from the village Record 
of Rights, I am not quite clear whether 
evidence was or was not given in the trial 
Court as to the provisions of this unjib ul-an. 

In appeal the learned District Mag’stra*e 
seems to have thought that the case 
probably ore of thjffc rather than of mischief 
l-ut ih*e he wa* uufc called upon to interfere 
with ibe cor v ction or the sentences of fine 

imposed. If the accused had been oonvi«ten 
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of theft questions woald hive arisen as to 
the possession over this trea whioh it might 
have bean difficult to answer in the sense 
desired by the proseoution. I can only deal 
with the conviction as it stands, with 
raferenoe to the definition in seotion 425, 
Indian Penal Code. I have first tc son* 
aider whether wrongful loss was caused to 
the Zemindar by the felling of this tree. 
If this were a oivil suit by the Zsmindar 
for damagep, I very much doubt whether 
he could have recovered damages on account 
of the felling of this tree, in view of the 
evidenoe as to the customary rights enjoyed 
by the tenants in respect of the same. At 
any rate, I do not think the accused in¬ 
tended to cause wrongful loss to the 
Zemindar, or knew that they were likely 
to do so. They believed themselves to be 
acting within their rights. The Magistrate 
attaches considerable importance to the fact 
that they persisted in felling the tree although 
warned not to do so by Borne servants of the 
Zemindar. I do not think this has any real 
bearing on the question whether the accused 
persons were acting in good faith, in the 
assertion of a bona fide claim. I do not think 
this conviction is warranted by the evidenoe on 
the record or by the findings of the trial 
Court. I set aside the oonviotion as 
against all three applicants and the sen¬ 
tences parsed. The fines, if paid, will be 

refunded. 

CnnvLCLton set aside . 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 653 op 1919. 
February 19, 1920. 

Pretent :_Sir Lanoelot Sanderson, Kt., 

Chief Justice, and Mr. Justice Walmsley. 
EDON KARIKAR and anotber 
—Appellants 


. versus 

EMPEROR— Respondeat. 

Criminal Procedure Code (Act V of 1898', M 297 
803—2 rial by Jury - Judge’s chaige confusing , effect of 


—Applicability of s. 303 — Uiianimous verdict — Jury, 
whether can be questioned after returning verdict. 

Where a Judge’s charge to a Jury is calculated 
to confuse them, the verdict of the Jury cannot be 
allowed to stand and the accused must be re-tried. 

Section 3 f '3 of the Criminal Procedure Code has 
no application where a Jury returns a clear verdict; 
that section applies only to cases where questions 
are necessary to ascertain what the verdict of the 
Jury is. [p. 830, col. 10 

Babus Jahnavi Oh. Das Gupta and Aswini 
Kumar Gupta, for the Appellants. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crowh. 

JUDGMENT, 

Sanderson, C. J.—In this case we have 
read the learned Sessions Judge’s charge to 
the Jury. The learned Counsel for the 
Crown, when we put the question to him, 
was constrained to admit that the charge was 
rather confusing Speaking for myself, I 
should go further than the learned Counsel 
for the Crown. In my judgment, so far 
from this summing up making the case 
clear to the Jury giving them assistance, 
it was calculated to confuse them and, having 
read it, I have come to the conclusion that 
it would not bs safe for us to allow this 
verdict to stand. The result is that we 
must set aside the verdict and the sentences 
upon the two appellants and direct that 
the case, as regards these two aocueed, 
Edon Karikar and Ofazuddi Karikar, should 
be re-tried. 

, It appears that the Jury returned a 
verdiot unanimously. They found that Edon 
Karikar and Ofazuddi Karikar were each 
guilty under sections 325 and 148 of the 
Indian Penal Code: they found that none of 
the other accused was guilty of any offence 
as the Jury gave eaoh of the other accused 
the benefit of the doubt as to whether he 
was present or not. It is a perfeotly clear 
verdiot. The learned Judge theD, as I 
understand from the record whioh is now 
before us, proceeded to ask them certain ques¬ 
tions, one of which wap,—“l should like 
your opinions, if you will give them, as to 
how the three kabuliyats came into exist¬ 
ence.” Upon the information whioh is 
before us at the present moment, I do not 
understand why these questions were asked. 
It does not seem to us that they could have 
been asked by the learned Judge in pur¬ 
suance of seotion -^03 of the Criminal Pro- 
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tedare Code, beoause that section applies 
only to the oases where questions are neaea 
sary to aeoertain what the verdict of the 
Jnry is. In this oase, as 1 have already 
remarked, the verdiat of the Jnry was 
elear, and I do not understand that there 
•was any Deoessity to ask questions for the 
purpose of ascertaining what that verdiet 
was. I refrain from saying anything more, 
beeause there may be some explanation why 
the learned Judge asked those questions, 
whiah is not apparent at the present moment 
and, I must aontent myself with saying 
that I do not understand why those questions 
were asked. 

The result is that the oonviotion and 
eentenoes must be set aside, and the ease, 
as regards the two appellants,must be remand¬ 
ed for a new trial. 

Walmslet, J.— 1 agree. 

Conviction Bet aside. 


LAHORE HIGH COURT. 

Criminal Revision No. 1632 ov 1919. 

January 31, 1920. 

Present:— Mr. Cbevis, Acting Chief Justice. 

IMAM DIN— Accused—Petitioner 

versus 

NIAMAT ULLAH— Complainant 
—Respondent. 

Penal Code (Act ZLV of 1860J, $. 193—Evidence 
Act (I of 1872J, s. 91— Civil Procedure Code 'Act V of 
1908), 0. XVIJI, r. 6— Perjury, trial for — Statement 
not read over to t vitness — Secondary evidence, whether 
admissible. 

Section 91 of the Evidence Act bars the admission 
of secondary evidence to prove a statement made 
by a witness, where the statement was not read over 
in the presence of the witness as required by Order 
XVIII, rule 6 of the Civil Prooedure Code. 

Criminal revision from the order of the 
Sessions Judge, Sialkot, dated the 2(Jth 
November 1919, reversing that of the 
Magistrate, 1st Class, discharging the 
accused. 

The Bon’ble Pandit 8heo Narain, for the 
Petitioner, 


tl940 


Lala Duni Ohand, for the Respondent. 

JUDGMENT.—The petitioner in this case 
is accused of having made a false statement 
on oath in the Court of the Munsif. The 
Munsif has stated in evidenoe in the present 
trial that this statement was not read out 
to the witness. The first Court referred to 
Kahn Singh v. Empress (1), Kamatchinathon 
Ohetty v. Emperor (2), and Kartar Singh v. 
Emperor (3), and, following the last ruling, 
held that where the statement had not been 
read out there eould be no conviction nnder 
section 193, Indian Penal Code. So the 
Magistrate discharged the accused. 

The learned Sessions Judge held that 
there was no conflict between the two Punjab 
rulings, and referred to a later Punjab rul¬ 
ing Emperor v. Jagat Bum (4), and quashed 
the order of discharge and remanded the 
ease for the admission of secondary evi¬ 
dence to prove the making of the state* 
ment. 

The question for my decision ip, whether 
such secondary evidence is admissible in a 
case where the evidence has not been 
read over in the preaenoe of the witness as 
required by Order XVIII, rule 5 of the Civil 

Procedure Code, . 

In Empress v. Mayadeb Oosiami (5) it is 
held that in such a case secondary evidenoe 
is barred by Beotion 91 of the Evidenoe Aot, 
Mohendra Nath Mister v. Emperor (6) is 
favour of the petitioner. So is Nalluri 
Chenchiah , In re (7). There is an older 
ruling Kamatchinathan Ohetty v. Emperor W* 
whioh also holds that secondary evidence is 
inadmissible. 

For respondent reliance is placed on the 
following rulings: Bamesh Chandra Das 
peror (8), Emperor v. Jagat Bam (4) and A™" 
Singh v. Empress (1). The first case is not in 
point, for there the statement was read over 
by the witness, and this was held to be sufli* 


(1) 25 P. R. 1890 Cr. 

(2) 28 M. 308 at p. 3i0; 2 Cr. L. J. 766. 

(3) 39 Ind. Caa. 847; 12 P. R. 1917 Cr.; 15 P. W. 

117 Or.; 18 Cr. L. J. 607. _ „ * 

(4) 47 lnd Cas. 872; 28 P. R- 19 *8 Cr.; 19 Or. 1* 
972; 39 P. W. R. 1918 Or.; 16 P. L.R. 10 19. 

(6) 6 0.762 : 8 C. L. R. 292; 3 Ind. Deo. (N. »•) 1 

(6) 12 C. W. N. 845 at p. 847; 8 Cr. h. J. Ho- 

(7) 50 Ind. Cas. 987; 42 M. 661; 86 M. L. J . ^1 

W. 349; (1919) M. W. N. 188; 26 M. I». 856 * 

(8) '50 Ind! Cas. 660; 23 0. W. N. 661; »tT. V* 
.3; 46 0. 895; 20 Cr. I*. J. 324 
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MOOLI V. EMPEROR. 

eient ; there was, therefore, no need to prove 
the statement by seoondary evidenoe. In 
Emperor v. Jagat Ram (4), too, no question as 
to the admissibility of seoondary evidenoe 
was raised. The only ruling whisb, in my 
opinion, favours the respondent is Kahn 
Singh v. Empress (1). 

The weight of authority is olearly in favour 
of the petitioner, and I hold that seoondary 
evidenoe is not admissible. 

I assept this application for revision, and, 
setting aside the order of the learned Sessions 
Judge, I restore the order of the Magistrate 
discharging the petitioner. 

Revision accepted , 


MAE HAN LAL V. 8AR0J1NDRA NATH, 

Kandhaia (1) seems to hold good to this 
extent that the applicant Mooli was 
not being detained for any offence, and, 
consequently, the eonviotion against him 
Bhould not have been recorded under section 

224 of the Indian Penal Code The deoieion 
above referred to, along with one or two 
similar decisions of the Calcutta High Court, 
were regarded as pointing to an error of 
omission on the part of the Legislature and, 
led, amongst other changes in the law, to 
the enaotment of seotion 225 (B) of the 
Indian Penal Code. The oonviotion in this 
case should undoubtedly have been recorded 
under that seotion and the sentence cannot 
exeeed the maximum provided by section 225 
(B), I do not propose to rednoe it below 
the maximum period speoified in that seotion, 
because this was an escape from a jail and 
the escape of a person imprisoned for want 
of furnishing security to be of good behaviour 
is a serious matter. I direct that the con* 
viction in this ease be reoorded under seotion 

225 (B) of the Indian Penal Code and the 
sentence reduoed to one of rigorous imprison¬ 
ment for six (6) months. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 386 of 1920, 

July 23, 1920. 

Present: —Mr, Justice Piggott- 
MOOLI— Applicant 
versus 

EMPEROR- Opposite Party. 

W Penal Code (Act XLV of I860.),.as. 224, 225- 
Criminal Procedure Code (Act Vof)898j, *. 123— 
Failure to furnish security for good behaviour—Im- 
prisomnent— Escape from jail— Offence. 

A person who escapes from a jail in which he is 
confined under a warrant under section 123 of the 
Criminal Procedure Code, by reason of his having 
failed to find security to be of good behaviour Bhould 
be convicted under section 226 B of the Penal Code 

and not under section 224. 

Criminal revision from the order of 
the Additional Sessions Jndge, Agra at 

Mnttra« _ « > 

Mr. Sn 0. Mookerjeet for the Applicant. 

The Government Advocate, for the Crown. 

JUDGMENT.—Mooli has been oonvicted 

on a charge under seotion 224 of the Indian 

Penal Code, of having escaped from a jail 
in which be was confined under a warrant 
under eeotion 123 of the Oriminal Prooedore 
Code, by reason of bis haying failedl to 6nd 
eeoority to be of good behaviour. The old 
of this Court in Queen-Empress v. 


Sentence reduced , 

(1) 7 A. 67; A. W. N. (1884) 267; 4 Ind. Deo. 
(n. s.) 297. 


CALCUTTA HIGH COURT, 

Civil Revision No. 3 of 1920. 
February 12, 1920. 

Fresent:— Sir Lancelot Sanderson, Kt., 
Chief Juetioe, and Mr. Justioe Walmsley. 
MAKHAN LAL SAHA and others 

—Petitioners 
versus 

SAROJENDRA NATH SAH OHOUDHURI 

AND OTHERS— OPFOSITE PlRTT. 

Criminal Procedure Code (Act V of 1898,), 8. 165—. 
Sanction jor prosecution—Delay in proceedings, effect of. 

An application for sanction to prosecute should 
be disposed of with as little delay as possible. A 
delay of several months in the disposal of such an 
application is wholly without justification, [p. 882, 
ooL 2-3 





Rule on the District Magistrate, Faridpur, 
to show oause why the order of Sadr Manaif, 
Farid pur, dated 18th November 1919, should 
not be set aside. 

B\bu Monmot'ianath Mookerjee, for the Peti¬ 
tioners. 

Babas Dasarathi Sanyal, SaUeadra Nath 
Moiforjee and Kamini Kumar Sarkar, for the 
Opposite Party. 

JUDGMENT. 

Sandersoh, 0. J.—In this ease a Rule was 
granted to the petitioners oalling upon the 
Distriot Magistrate and on the opposite 
party to show oause why the present order 
should not be set aside and the matter 
re considered by the Munsif, allowing the 
petitioners to oross-examine the peon and 
to produce the documents which they bad 
already produoed. 

The matter arose in connection with an 
application by oertain decree holders for 
sanotion to proseoute the judgment-debtors 
and certain other persons who are alleged 
to have forcibly released oertain properties 
that had been seizad by a peon of the 
learned Munsif’a Court on the strength of 
a writ of attachment iseuad in a money 
execution case, and also to have assaulted 
the peon and criminally intimidated him 
and the decree-holder's men. The matter 
first oame before the learned Munsif, accord¬ 
ing to the record which is now before 
us, on the 3lst of May 1919 when he 
directed that a notice should be issued 
upon the opposite parties directing them 
to show oause, within a week of receiving 
the same, why they should not be criminally 
prosecuted. The matter was allowed to 
dragon until the 18th of November 1919, 
roughly speaking about six months. At 
one time the learned Munsif apparently had 
made up his mind that he woald hear the 
witnesses on both sides, and he adjourned 
the case from time to time in order that 
those witnesses might attend, but eventually, 
on the 18th of November 1919, he grantod 
sanction, and he oame to the conclusion 
that it was not necessary to hold an 
elaborate enquiry in connection with the 
application, and apparently the only witness 
who was examined before him was the peon. 
The learned Munsif came to the oonolnsion 
that a prima facie oase had been made out 


upon the evidence of the peon against the 
three petitioners and he therefore grant¬ 
ed sanotion to prosecute them, It, therefore, 
seems to me that he might have done 
within a week of the notioe being served 
what he took six months to do. He might 
have examined the peon within a reasonably 
short time after the notice had been served 
and if he had oome to the conclusion then 
that the peon had made out a prima facie 
cafe he might have granted eabotfon. He 
took six months to oome to the samd conclu¬ 
sion. On appeal, the learned District J.ud&e 
refused to revoke the sanction; 7 /' ' ' 

I desire to say tbirf fcbV factB bonn&o&d 
with this application disclose a lamentable 
state of affairs. That a simple application 
for sanation to proseoute the three petitioners, 
which, as I have already pointed out, was 
disposed of upon the evidence of one witness 
only, should take six months before a final 
conclusion is arrived at is nothing short of 
lamentable, and I sincerely hope that such a 
thing will not oome to my notioe again. 

It is unnecessary for me to deal with the 
question of jurisdiction whioh was raised by 
Mr. Sanyal on behalf of the opposite party, 
because, in my judgment, on the, merits this 
Rule ought to be discharged. In my judgment 
it was within the jurisdiction of the learned 
Munsif, if he was satisfied'on tim evidence 
of the peon that he had made out a prima 
facie oase ^ for the * prosecution - of the 
petitioner*, to sanotion the prosecution. The 
only thing To be complained of is that 
he ought have done within a short 
time what he took nearly six months to do. 

For these reasons the Rule is discharged. 

Walmslet, J.—I agree. -> 

Rule discharged. 
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ABDULLA V. 8HAM8UL HiQ. 

ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1074 op 1917. 

Jnly 10, 1920. 

Present: —Mr. Justice Ryves and 
Mr. Justie^ Gikul Prasad. 

Sheikh ABDLLLAH— Plaintiff _ 

Appellant 

versus 

Sheikh SHAMSUL HAQ and others—- 
Defendants—Respondents. 

Muhammadan Law- Dower-Widow, possessory right 
of, nature oj — Right t whether transferable. 

The right 0 f a widow under Muhammadan Law to 
take and keep poseeasion of her husband’s estato 
in lieu of dower is property and is both heritable 
and transferable. The transferee of such a right 
has, therefore, the same right which the widow had 
and hia possession is that of a mortgagee and is not 
adverse to that of the other heirs of the deceased, 
[p 864, col. 2.J 

Second appeal from the deoision of the 
District Judge, Azamgarb, dated the 26th 
May 1917. 

Mr. Iqbal Ahmad, for the Appellant. 

Messrs. Nehal Ghand and Mukhtar Ahmad , 
for the Respondents. 

JUDGMENT.—The faots whioh have 
given rise to this appeal are, briefly, as 
follows. One Sheikh Bakhsho, who owned 
a 13 bigha, 8 bisioa and 10 dhur share, 
died after the Mutiny, leaving his two bods, 
Kadir and Amir as his heirs. Amir left 
a widow, Musammat Azima, defendant No. 5, 
and a minor son Abdullah, plaintiff, as 
his heirs. Musammat Azima took 
possession of the whole of the estate of 
Amir, deoeased, that is, of 1-Sth 

in her own right as an heiress and of 7 Sth 
in lieu of her dower. Later od, Musammat 
Azima married her deceased husband’s brother 
Kadir. So that, as far as aotual possession 
of the estate of Sheikh Bakbsbu was con¬ 
cerned, it was with Azima and Kadir. On 
the 7th of February 1872 these two persons 
transferred half of the property whioh origin¬ 
ally belonged to Sheikh Bakshu to Sheikh 
Ro9ai. One of the points for decision in 
this appeal would be, as to what was sold 
under this deed and what effect tbe deed 
would have on tbe rights of tbe respective 
parties to this appeal. 

The plaintiff's case is that, what was actual¬ 
ly sold was tbe half share of Amir over 
which Azima was in possession as mortgagee, 
god that Rosai and after him his repre- 

53 


sentativep, defendants Noe. 1 to 4, have con¬ 
tinued in possession as mortgagees; that 
the plaintiff asked them to return the mort¬ 
gaged share on payment of a reasonable 
amount, but tbe defendants aforesaid refused 
and hence this suit. Defendant No. 5, 
Musammat Azima, the widow of Amir, 
has been impleaded on tbe inexplicable 
ground that she did not join in the suit. 
The contesting defendants Nos. 1 to 4 
pleaded that what was actually sold was 
the property which was owned and possess¬ 
ed by Kadir and Amir, implying that the 
mortgegee-rights were not transferred as 
alleged by the plaintiffs. They further plead¬ 
ed that Rosai and, after him, they had been 
in adverse possession as proprietors. They 
also pleaded in bar Artiole 134 of the Second 
Schedule of tbe Limitation Act, IX of 1908. 
We are not concerned with the other pleas 
raised in defenoe. The Munsif of Azamgarh 
came to the conclusion that tbe deed, taken 
as a whole, clearly shows that it purported 
to transfer a portion of that share whioh 
was beld by the vendors as absolute owners. 
He farther held that, Musammat Azima sold 
14^ biswes, 17 dhurs which she owned as a pro¬ 
prietor and tbe remainder out of the 6 bighas , 
14 bnwas, and 5 dhurs sold under the deed of 
1872 was the property of Kadir. He, fur¬ 
ther, found that tbe defendants and their 
predecessor in-title had been in possession 
as absolute owners since 1872. A portion 
of tbe property in dispate had been transfer¬ 
red by the widow of R sai, tbe vendee, by 
deed of gift, so far baok as 25th of July 
1899, and the defendants and their transferees 
had been claiming the absolute ownership 
of the land from the very beginning. I n 
the result, he dismissed the suit. Tbe 
plaintiff went up in appeal, contested the 
finding of the Munsif a* to tbe interpretation 
put by him on the sale-deed olaiming that 
the property whioh Musammat Azima sold 
was the property over which she was in 
possession in lieu of her dower-debt, that 
is to say, as a mortgagee and to question 
of adverse poseeesion arose in tbe oa6e. The 
District Judge, Mr. Mundle, was of opinion 
that the wording of the sale-deed was very 
ambiguous and was capable of several inter- 
pretations, but he did not come to any 
findmg as to wbat was actually sold, in- 
asmuob as be was of opinion that, having 
regard to the ruling reported as Muhammat 
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Husain v. Bashiran (1) a deois on of this 
question was immaterial, inasmuch as a widow 
in possession in lien of dower oonld only 
transfer her possessory right along with 
the claim of dower and not otherwise, 
and, as there was no assignment of the dower- 
debt in this oase, the possession of the 
transferee oonld not be that of a mortgagee. 

It oould only be adverse and the olaim was 
barred by limitation. He, therefore, dismissed 
the appeal. 

The plaintiff oomes here in second appeal, 
Hi 9 first contention is, that Musammot Azima 
sold her possessory right in the property of 
Amir, and, seoondly, that the olaim was 
not barred by limitation. The oase has 
been argued fully and with great ability by 
Mr. Iqbal Ahmad for the appellant and 
Mr. Mukhtar Ahmad for the respondent. 
The first question we have to deoide is, what 
was, as a matter of faot, transferred nnder 
this deed. The deed begins with a reoital 
that the property, namely, 13 bigh<is t 8 
bisiras and 10 dhurs, was ‘ the anoestral 
property of the exeontants over whioh Sheikh 
Kadir was in possession ap an heir and 
Muaammat Azima was in possession both as 
an heiress and in lien of dower. Out of 
the aforesaid property we sell half, that is 
6 bighas, 14 bisio >s and 5 dhurs to Sheikh 
Rosai, eto.” Now, at first sight, and aooording 
to the ordinary rules of interpretation, it 
would appear that Kadir sold half oat of the 
6 bighas and odd aforesaid and Azima sold 
the remaining half whioh inolnded part of 
both the proprietary and possessory rights 
whioh she bad in it ; that is to say, her 
l/8th share as owner and her 7/8th share of 
whioh she was the possessor. So that, in 
any event, the plaintiff’s suit most fail as 
to the \ plus l/6th that is 9/lUtb of the 
property in Buit. The next question whioh 
naturally arises is as to what is the lepal 
oonsequenoe of the transfer by the lady of 
her possessory right in the 7/• 6th mentioned 
above. It has been contended on behalf 
of the respondents that the widow oonld 
not have transferred her right to possession 
apart from the dower debt; and reliance is 
plaoed on the oase of Mohammad Husain v. 
Bashiran (l). It is sufficient to say that 
the ground on whioh the older oases were 
differentiated was that in the older oases 

(1) 26 Ind, Cas. 109; 12 A. L. J. 1141. 


the suit had been brought in the lifetime 
of the widow. The present-oase has, as is 
olear from the faots stated above, been 
brought during the lifetime of the widow 
and, therefore, striotly speaking, the oase iu 
Mohammad Husain v. Bashiran ( l), mention- 
ed above, would not apply- It has been 
held in the oase of Kummur-ocUnissa Begum v. 
Mahomed Hussun (2): “At the same time 
we are satisfied that as the property 
in suit formed a portion of Umeda Begum’s 
husband’s estate, the whole of whioh 
was in her possession as security for her 
dowry the widow would have had the 
power to mortgage snob hypotheoated in¬ 
terest, and that during her lifetime the 
defendants, except by payment of the dowry,, 
oould not have released the mortgage/ This: 
oase was qaoted with approval in the oase 
of Alt Baksh v. Allahdad Khan (3) where 
their Lordships observed: the right is 
one whioh the widow seoures as a creditor- 
for her dower and it is one to oontinue 
holding until her debt is satisfied. Such 
a right is property and, prima facie , in the. 
absenoe of any law or oontraot to the 
contrary, it is property whioh is * both 
heritable and transferable.” So that the 
argument of Mr. Iqbal Ahmad that the 
sale of her possessory rights by Musammat 
Azima, unaooompained by a transfer of the 
dower-debt, was not warranted by law and, 
therefore, invalid, falls to the ground and 
on this basis alone the plaintiff’s olaim ooula 
not fail as being barred by the defendants 
having aoquired adverse proprietary title 
in the property because of an invalid sale 
in their favour. Let us examine this posi¬ 
tion from another standpoint. It is now. 
settled law that adverse possession oan ba 
acquired over limited rights, suoh as those 
of a mortgagee also, but adverse posses- 
aion against a mortgagee would dot ot 
necessity be adverse to the mortgagor. So ww . 
the right whioh Rosai and his suooeaso 
aoquired by virtue of taking possessiMU 
under the invalid deed, admitting it *or 
the sake of argument to be invalid, w 

the aeuoisition of the rights of «««»«?« 
Azima, but woold not of neeeseity extinguun 

the rights of the other heira. 

There ie nothing in the presont - 

_wan anything which tend 011 


A uoio SO — Q . # - - 

Bhow that there waB anything which 
(2) 1 Awa H. 0. R. 2S7 at pJ90, 

(8) 


iv - • 

A 


1 Aera H. 0. B. 2S7 at p 
6 Ind. Cas, 876; 7 A, L. J. 667 at p. 677; 8 
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to destory the rights of the heirs. We 
bftve already said that the deed itself shows 
the nature of the possession of K&dir and 
Azima over the property which they pur¬ 
ported to transfer, and the pjrobaser, Sheikh 
Rosai, could not be said to have been 
unaware as to the rights which he was pur¬ 
chasing. Article 134 of the Second Schedule 
of the Limitation Act would not, therefore, 
apply. This was so held in the oaseof Dirgpal 
Singh v. £aMu(4).We are, therefore, of opinion 
that the suit is not barred by limitation. The 
result of the view whioh we take in this 
case is that the plaintiff’s suit must fail as 
regards 9/l6th of the property in dispute. 
As to the remaining 7-16th of the property 
the plaintiff is entitled to a desree for 
possession on payment of such proportion 
of the dower-debt of Musammat Azima as 
might be ohargeable against that share. 
The question of the amount of the dower- 
debt of Mueammat Azima has not been 
tried by either of the Courts below. W6, 
therefore, remit the following issue to the 
lower Appellate Court for trial,—What is 
the amount of the dower debt of Musammat 
Azima ohargeable against the 7-16th share 
of the property transferred under the deed 
of the 7th February 1872 ? The parties are 
at liberty to produce such relevant evidenoe 
as they might think proper. The Court 
below is to send the evidence, along with 
its finding, at an early date. On reoeipt of the 
finding the usual ten days will be allowed for 
objection. 

Oase remitted. 

(4) 30 Ind. Oas. 950; 37 A. 060; 13 A. L. J. 945. 


CALCUTTA HIGH COURT. 
Letters Patent Appeal No. 181 op 1919. 

Apiil 30, 920. 

Present :—Sir Asutosh Mookerjee, Kt , Aoting 
Chief Justice, and Justice Sir Ernest 
Fletoher, Kt. 

GAYA NATH OJHA —Plaintiff— 

Appellant 

versus 

ANUKUL CHANDRA OJHA— 

—Respondent. 

landlord and tenant—Bengal Tenancy Act (VIII of 


t3& 

1835', applicability of, to non-agricultural tenancy 
— Ejectment—Notice to quit^Matters to be ascertained 
—Rent paid annually — Tenancy, whether annual. 

Where a tenancy is created for purposes other 
than agriculture, the tenant is not a cultivator and, 
consequently, not an under-raiyat or raiyat within 
the meaning of the Bengal Tenancy Aofc and his 
liability to ojectment does not depend upon the 
provisions of that Act. [p. 836, col. 1.] 

In determining whether a notice served upon a 
tenant to quit is sufficient to entitle the plaintiff in 
an ejectment suit to a decree, the nature of the 
tenancy and whether it is a terminable tenanoy 
must first be ascertained, [p. 836, col. I.] 

The mere fact that rent is paid annually is not 
conclusive proof that the tenancy is annual, [p. 830, 
col. 1.] 

Appeal against the decision of Mr. Justice 
Panton, dated the 7the August 1919, in 
Appeal from Appellate Decree No. 1908 of 
1918, against the decree of the District Judge 
of Murshidabad, dated the 8th June 1918, re¬ 
versing that of the Munsif, 2nd Court at 
Jangipur, dated the 28th May 1917, 

FACTS appear from the following judg¬ 
ment of 

Panton, J. — (August 7, 1919).—This appel¬ 
lant, alleging that he is an oocupanoy raiyat 
of a certain holding, sued in the Court of the 
Munsif to eject the respondent, whom ha 
described as an under-raipat, from 10$ kathas of 
bastu land forming part of this holding, after 
service of a notice under sestion 49 of the 
Bengal Tenanoy Act. The first Court gave 
the appellant a decree, but this decree 
has beeu set aside on appeal to the District 
Jadge. 

The learned Judge, in agreement with 
the Munsif, has found that the appellant 
is not a raiyat , but a tenure-holder, and on 
this finding is of opinion that the suit should 
fail. 

The suit was brought upon the footing 
that the Bengal Tenanoy Act applies. The 
lower Appellate Court found that suoh is 
the case, aod that, for this reason also, the suit 
must fail, since the respondent is, in this 
view, a raiyat. 

I am invited to send baok the oase for 
a further investigation of the question whether 
it is the Bengal Tenancy Act or Transfer 
of Property Act whioh governs the rela* 
tionship of the parties. I think that tbifl 


/ 
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course is unnecessary. The appellant failed 
to make out the ease set np by him in 
bis plaint and the suit wag rightly dis¬ 
missed. 

This appeal is dismissed with costs. 

Babu Eemendra Nath Sen, for the Appel¬ 
lant. 

Baba Oopal Chandra Bat (for Baba Nisith 
Nath Ghatak), for the Respondent. 

JUDGMENT.—This is an appeal nnder 
elause 15 of the Letters Patent from the 
judgment of Mr. Justice Panton in a suit for 
ejeotment. 

The olaim was deoreed by the Court of 
first instanoe That deeree was reversed 
by the Subordinate Judge and his deeree for 
dismissal of the suit has been maintained by 
the Court. 

It is peifeotly plain that the Courts below 
have got lost in a maze of phraseology 
which has no application to the admitted 
facts of this oase. The defendant is not 
a cultivator and the tenancy was not oreated 
for agricultural purposes. Consequently, it 
cannot be maintained for a moment that 
the defendant is an under raiyat or a raiyat, 
within the meaning of the Bengal Tenancy 
Act, and his liability to ejeotment does 
not depend upon the provisions of that 
Statute. The defenoe that the plaintiff had 
no title has completely failed and it has 
been found that the land is held by the 
defendant under the plaintiff. The plaintiff 
served notice lo quit on the defendant on 
the 24th Magb, 1321 (7th February 1915) 
and asked the latter to vacate the land from 
the first day of the following year (14th 
April 1915). To determine whether, on 
this notice, the plaintiff is entitled to a decree 
for ejeotment, two questions have to be in¬ 
vestigated, hrst, what is the nature of the 
tenanoy held by the defendant; and, secondly, 
if it is a terminable tenanoy has it been 
terminated by a legal notice to quit. As 
regards the nature of the tenanoy, whether 
it is. monthly or yearly, has to be consider¬ 
ed. It is well settled that the mere fact 
that rent is paid annually is not conclusive 
proof that the tenanoy is annual : Durgi v. 
Goberdhan Bote (l), Qobinda Ohandra Saha v. 
Ewarka Nath Patita (2) and Aklu v. Etnaman 

(1) 24 Jud. Cae. 183; 20 C. L. J. 448; 19 C. W. N. 

61:6. _ 

(2/ 28 Ind. Caa. 962; 20 C. L. J. 465; 19 0. W. N. 

.469. 


(3). The Court below will consequently investi¬ 
gate this matter first. If it is found that the 
tenanoy was annual the notice was manifestly 
insufficient and the suit will stand dismissed. 
On the other band, if it is found that the 
tenanoy was monthly, the notioe was ample 
and the suit will be deoreed. 

The result, is that the appeal is allowed, 
the decree made by Mr. Justice Panton in - 
affirmance of that of the District Judge 
set aside and the oase remitted to the 
Court of first instanoe to be re-tried, having 
regard to the above observations, on suoh 
evidence as the parties may find it necessary 
to adduce. 

Costs will abide the result. 

Appeal allowed ; 

Case remanded . 

(3) 33 Ind. Cas. 899; 44 0. 403; 20 0. W. N. 1005- 


ALLAHABAD HTGH COURT. 

FULL BENCH. 

Civil Miscellaneous No. 279 of 1920. 

July 15, 1920. 

Present :—Justice Sir George Knox, Kt., 
Mr. Justioe Piggott and Mr. Justice 

Gokul Prasad. 

In the matter of A. JOHN ano COMPANY 

AND ANOTHER— AS9E83IE8—PiriTlONEM. 
Income Tax Act (Vll oj 1918), a. 9 (2)— Annual 
value of business premises occupied by assess ee, Ikiom* 
ity of, to assessment. 


The allowance on account of the annual ralue of 
business premises owned and ocoupied by an 
assessee given by section 9 (2> (0 of the Income 
Tax Act is not liable to assessment nnder the Aoc. 
[p. 838, col. 2.] 

Reference under section 51 of the Indian 
Income Tax Act, 1918, by the Board of 

Revenue, United Provinces. 

Mr, T. A . Bradley , for the Petitioners- 

Aesesaees. 

Mr. W. attach, for the Crown. 

JUDGMENT. 

Gokul Prasad, J.— This is a reference 
under section 51 of the Indian Ineome !•* 
Act, VII of 1918, by the Board of Revenue 
on the application of Messrs. A. John and 
Company, mill owners *nd merchants ot 
Agra. In the oourae of the aaswsmeiit P*o- 

oeedings the Assessing Offijer held 
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m & nnnal value” of the business premises, that 
is those aotually ooonpied by the mill, while 
being deducted from the profits of the 
business was to be assessed aa iusorne derived 
from house property. 

The contention of the company was, that 
this Bnm which had been deducted acoording 
to the provisions of section 9, snb-section 2, 
olanse (1) of the Aotaonld not be re-assessed 
under section 8 as inoome derived from house 
property. The company went up in appeal 
to the Tnoome Tax Commissioner. He oame 
to the conclusion that the word 'house pro¬ 
perty”, used in the Aot, was of much wider 
significance than the word “dwelling house,” 
used in another section of the Act; and did 
include buildings like business premises, etc., 
and the annual value thereof was as such 
liable to assessment under section 5, clause 
(iu) of the Aot. His reasons for arriving 
at this conclusion were, to use his own 
words—“At first sight this deduction for 
dwelling house in the latter part of section 9 
(2) (t) seems to support petitioner’s oase, but 
a vital objection to the argument is that the 
Aot has also allowed depreciation on the valne 
of buildings which in time will recoup the 
total cost of the buildings to the owner. It 
also allows fire insurance and repairs. It 
may well be asked why should the State 
allow the annual value as a deduction and 
make a present of the allowance for depre* 
oiation and repairs ? Obviously, there is a 
fallacy in the petitioners’ argument, and the 
conclusion is that, just as the owner of the 
premises will be taxed when rent is deducted, 
so the owner will be taxed when the factory 
belongs to bim. 

“Stated in another way, the Aot taxes all 
inoome unless it is specially exempted. The 
annual value of the factory represents 
inoome of the portion of capital looked ap in 
factory premises wbioh produoes just as much 
as the machinery does.” 

And he further went on to say— 

“Even if section 8 of the Aot did not apply 
the amount would be liable to assessment 
nndef seotion 11 of the Aot as inoome derived 
from other sources.” 

Tb) Board of Revenue, however, was of 
opinion that it a matter of o-»nsiderable 
doubt whether mill premises could be treated 
as bouse property for the purposes of section 
8, It goes on to say in its reference— 


“**• The Chief Revenue authority, however, feels 
considerable doubt whether mill premises oan be 
treated as house property for the purposes of section 
8. In its view the whole tenor of that section 
concerns property of the nature of residential pro. 
perty, and the proviso itself reflects the rule, appli. 
cable to officials residing in houses constructed by 
the Government, that the rent shall not exceed ten 
per cent on their salary. To apply a ten per cent, 
limitation to a business like a jute or cotton mill is 
to subsidise business at the expense of the general 
tax-payer and it is very doubtful if such a course 
was contemplated. This view is supported by the 
rule made by the Government of India regarding 
section 24 (1) of Act II of 1866 in which it ib 
said:—“The amount to be assessed under section 24, 
sub-section (1) of the Act on account of a building 
occupied by the owner thereof shall not in any 
case exceed ten per cent, of the aggregate income 
of the owner derived from all sources. It must not, 
however, be understood from this that a maximum 
often per cent of the aggregate income of the 
owner is to be assumed in every case as equivalent 
to the letting value of his houso. Tho letting value 
should in all cases be ascertained on the best data 
available, in view of the circumstances of tha 
locality in which the house is situated.” 

The Board of Revenue as Chief Revenue authority 
further held that the profits received from the 
occupation of a house by a company did not fall 
under Fart D of Chapter III of Aot II of 18*6 
li.e. “other sources of income”), that section 
24, falling as it did within part D, was not appli¬ 
cable, and that such profits were assessable unrfer 
section 11 of the Act (i. e. “profits of companies”). 

The Chief Revenue authority is further support- 
ed in its view by the fact that clauses (Hi* and x t>) 
of section 8, and clauses <iu) and it»m of section 9 
( 2 ), of the Act of 9l8 deal with the same olassos 
of expenditure, insurance premia and a charge of 
land revenue, thus implying that house property 
and business premises are in different categories, 
and by the differentiation in the incidence of local 
rates and municipal taxes [clause (win) of section 9 
(2)] which are fairly an item of expenditure in a 
business but are invariably held to fall on the' 
owner of house property.” 

The questions referred to ns by the Board 
for deoision are :— 

(1) Is the allowanoe on aooount of the 
annual value of business premises owned and 
osoupied by assessee given under seotion 

9 (5D (*') of the Indian Inoome Tax Aot, 
1918, liable to assessment or Dot P 

(2) If the answer to the foregoing is 

10 the affirmative, is seotion 8 or seotion 11 
appliosble P 

In arriving at a deoision on these questions 
it is important to bear two things in mind. 

(a) that a fisoal Aot baa to be construed 
strictly: and ( h) that we are here to oarry- 
pot the provision® of the Uw and - cot to 
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legislate or to consider what the law ought to 

have been. . 

Ap regards the applicability of seotion o of 

the Inoome-Tax Aot. I have nothing to add to 
.the reasons given by the Board of Revenue 
in its referring order that it does not apply 
to a ease like the preeent. The only other 
eeotion which could be said to be applicable 
is the omnibus section 11 of the lnoome Tsx 
Aot, but the difficulty in applying eeotion 11 
of the Aet is that, where the law has made 
specific provision regarding a particular 
matter, it oanDot be ignored. The omnibus 
rule comes into play only where the Legisla¬ 
ture omits to make a provision for a parti- 
oular contingency. It is, therefore, quite 
evident that, both, the general and the par- 
tienlar provisions cannot be applied together. 
They are mutually exclusive, and a general 
provision of the law cannot be applied on 
the ground that if the particular provision 
relating thereto is made applicable it would 
lead to anomalous results. During the course 
of a long argument advanoed to us on behalf 
of the Company, a number of side issues were 
discussed whioh I deem unnecessary to oon- 
eider in detail as they would tend to obscure 
the real issue. The point for consideration, 
put shortly, is whether the statutory deduc¬ 
tion of the annual value of the business 
premises from the income of the business 
allowed by section 9 (2) (t) is liable to taxa¬ 
tion under any other provision of the Aot; or, 
in other words, oan an amount expressly 
excluded from being taken into consideration 
in calculating the income derived from busi¬ 
ness for the purposes of the Inoome-Tax Aot 
be inolndsd for such purposes under any 
other section ? It is certainly an anomaly 
that a person carrying on a mill business 
in a rented house should be in a more 
unfavourable position than one who carries 
on the same business in his own house, and 
that, in the case of a rented house, the Govern- 
ment will be able to reoover inaome-tax on the 
annual value of the premises but not so in 
the case of a person who owned both the mill 
and the premises. Sapposing the profilp, after 
paying the work expenses of the mill, exclud¬ 
ing the rent thereof, oame to R». 20 000, the 
tenant would have to pay iooome tax on 
Rs. 20,COO minus Rs. 5.000, the supposed 
amount of the annual rent, and the Govern- 
ment will realise its income tax on the 

Bi, ^QQMbfttitr to*M from * b> ownwi 


but if the owner himself owned both the 
business and the premises the Government 
would be getting income-tax on Rs. 20,000 
minus Rs. 5,000, the annual value dedusted 
under section 9 aforesaid, that is Ra. 15,0.00 
only. This is a result whioh was possibly 
not contemplated by the framers of the Aot 
but, as I have already stated above, we are 
here to interpret the law and not to aot as 
legislators. I am distinctly of opinion that, 
having regard to the express provisions of 
section 9 whioh refers to income from busi¬ 
ness, we should not be justified in holding 
that the amount in dispute is chargeable, as 
income from other sources, under section 11 
of the Income Tax Act. This provision has 
been newly added in the present Aot and is 
apparently based on the provisions of the 
English Income Tax Aot. Under that Act 
the owner is liable to pay income tax on such 
an amount tinder eertain other provisions of 
the same Aot, and it i» quite possible that, 
whilst incorporating the former provision 
from the English Inoome-Tax Aot, the 
framers of tbe Indian income Tax Aot 
inadvertently omitted to provide for the 
levying of inaome-tax on this amount. 
However, this is after all mere speculation, 
and, as I have said above, the amount in 
dispute is not liable to income tax under 
either of the two sections 8 and 11 of the 
Income Tax Act. I would, therefore, answer 
the first question in the negative. 

It is unnecessary to record a separate 
finding on the second question as it has 
already been disoussed in connection with the 


5rst question. 

Pigsott, J.—I agree that the assessee is 
not liable to pay any tax on wbat I may 
call the “nominal income,” in respect of 
which this reference has been made, under 
the head of “income derived from other 
Bourses,” by virtue of the P^ieioM 
tion 11 of the Income Tax Act No. VII of 1918. 
The sum of money in question has been 
arrived at by the Income Tax Commissioner, 
working upon the definition of the expression 
“annual value” given in Bftion 8 
of the same Act. That definition is express- 
ly limited to the purposes of section 8 and 
seotion 9 of the Aot There is no warrant 
for apolyiog that definition to the provisions ; 
of section U of the Act, or making use of H 
po as to create a so called item of 

which, tbe assess*® is •opposed to m 
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enjoyed by taking money ont of one of his 
pockets and potting it into another. If, how¬ 
ever, it had been necessary for me to decide 
this reference alone, I should not have felt it 
possible to return precisely the answer which 
has foond favour with the majority of this 
Bench. Seeing that my difference of opinion 
can have no practical effect on the answer 
to be returned, I propose merely to indioate 
the opinion which has commended itself on 
a consideration of the arguments whioh have 
been addressed to us. 

Under the former Income Tax Act, No. 
II of I8d6, a firm of manufacturers carrying 
on business in buildings constructed by them¬ 
selves found no provision in the law which 
authorised them to charge against the gross 
profits of their business any sum of money 
as representing, or forming an equivalent 
to, the rent wbioh they would other¬ 
wise have had to pay to the owner of the 
premises. Consequently, the net assessable 
profits of the business were greater than 
they would otherwise have been by a 
sum of money representing, in a sense, the 
rent whioh the manufacturing firm were 
saved from the necessity of paying by rea¬ 
son of the fact that they bad built their 
own factory. In this sense, it is true, as 
stated in the order of reference, that the 
extra profits enjoyed by a firm of manu¬ 
facturers in virtue of their carrying on 
business in premises owned by themselves 
were assessed to income tax as the income 
of a company under section 11 

of Aot No. II of 1886. In the Act No. 

VII of 1918, whioh we are now consider¬ 

ing, we find two changes made. By reason 
of a special proviso inserted in section 9 
(2) (i) of this Aot, an assesses who is 
carrying on business in premises owned 
by himself is entitled to charge, as part 
of the expenses of bis business, a sum 

equal to the annual value of those pre¬ 
mises, the expression “annual value” being 
defined in the preceding section 8 of the 
Act. The other important change with 
whioh we are concerned is the enactment 
of the above mentioned section 8, which lays 
down that the annual value of house pro¬ 
perty is liable to pay income tax under 
the head of “income derived from honse 
property,” subject to certain conditions and 
deductions. One of these conditions is that 
«n assesses occupying bis own boose pro¬ 


perty is only liable to pay the tax on five- 
sixths of the annual value. I agree gener¬ 
ally with what Sir George Knox, J., 
has said regarding the danger of founding 
our decision in a matter of this sort on 
the provisions of the English Statute, but that 
Statute has been pointedly brought to our 
notice in the order of reference, and I 
think it is legitimate to consider such of 
its provisions as seem to have a direct 
bearing on the question now before us. 
There can be no doubt that, under the 
English Act, the assesses whose case is 
now before us could have claimed a de¬ 
duction equivalent to the fall annual value 
of these premises from the Assessing 
Officer who was drawing up an estimate 
of the annual profits of the business. On 
the other hand, the assessee, as owner of 
the premises, would have had to pay 
income tax on five-sixths, at least, of the 
annual value. We were informed in argu¬ 
ment that under the English Aot further de¬ 
ductions could be claimed by the assessee, 
thus making the sum, in respect of whioh 
he would be taxed, even less as compared 
with the sum which he was entitled to 
oharge against bis gross profits as part 
of the expenses of his business. We have 
not gone into this matter in detail and 
it is not of much importance. The point 
I wish to make is that, if there is room for 
the supposition that the changes intro¬ 
duced into the Indian Inoome Tax law by 
the passing of Act VII of 1918 were 
intended to bring the law in India into 
closer conformity with that in England, 
it does seem reasonable to take the changes 
effected by the passing of seotion 8, and 
by the insertion of the new provision in 
seotion 9 (2) (»J, together, and thus to 
suggest the conclusion that the intention 
of the Legislature was to make a much 
slighter concession in favour of such an 
assessee than will result from the an¬ 
swer which we are returning to this re¬ 
ference, as a whole. If these premises fall 
within the meaning of the expression 
“hoase property” used in section 8, 
the result would be to give the assessee 
a deduction to the full amount of the 
annual value under section 9, but to assess 
him to iooome tax as a house proprietor 
in respect of five sixths of the said annua, 
value. A number of reasons agains| 
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adopt er this view have been set fortb in 
the order of referenae and I cannot deny 
that they are entitled to considerable 
weight. To my mind, however, the issue 
always oomes back to the plain question 
whether these faotories or mills are or are 
not ‘ honpe property” within the meaning of 
that nowhere defined expression as used in 
seation 8 of tbe Indian Inoome Tax Aot. 
The suggestion that the word house 1 
always implies a building used for human 
habitation, or as the dwelling place of 
human beings, derives considerable support 
from a standard work, such as the Oxford 
Dictionary of the English language. There 
seems to me, however, muoh force in the 
argument pressed by the Inoome Tax Com¬ 
missioner in oonneotion with this very 
matter, to the effect that tbe expression 
‘house property’ is in itself a wider one and 
is used in section 8 as meaning something 
more than the word dwelling house’ in sec* 
tion 9 of the Act, Indeed, agood many of the 
reasons advanced in favour of limiting the 
expression house property’ in 9eotion 8 of the 
Aot to dwelling or residential bouses Beem 
to me to be met by the consideration that 
the business premises referred to in section 
9 may, quite conceivably, inolude buildings 
such, for instanoe, as indigo vats or brick¬ 
kilns, whioh are certainly not “house property” 
in any sense of the term. It has to be 
noted, moreover, that the word ‘house’, when 
used in certain combinations, such, for in¬ 
stance, as “warehouse,” “ooffse-house” ‘ play¬ 
house,” undoubtedly includes buildings not 
used for human habitation. The ditficnlta 
whioh I have felt throughout is that, if a 
firm in the position of this assesses had 
been called upon for a return of its ‘ house 
property” in or about the City of Agra, I 
think it would have been expected to 
include warehouses or faotories as falling 
within the meaning of that expression. I 
should bave been disposed, for these reasons, 
to answer the reference by saying that the 
annual value of these premises, to the extent 
indicated, is assessable to inoome tax under 
the provisions of seation 8 of the Aot. 
This difference of opinion on my part does 
not affect the answer which will be returned 
to the reference, and I admit the question to 
be one of considerable difficulty. If our deci¬ 
sion has consequences not contemplated by 

tbe Legislature when Aot No. VII of 1918 


was passed, there can be no doubt that the 
responsibility must be laid to tbe account of 
tbe defective drafting of sections 8 and 9 
and the failure to supply any definition of 
so crucial an expression as ‘ house pro¬ 
perty.” 

Knox, J.—At the request of Messrs. 4* 
John and Oo., Managing Agent of the Agra 
Spinning and Weaving Agency, Ld.,a reference 
has been made to this Court under seotion 
51 (1) of the Income Tax Aot, 1918. 

Tbe firm was assessed by the Collector of 
Agra as having an inoome liable to payment of 
tax of Rs. 4,00,930, 

Among tbe items liable to payment of 
tax was one set out as House Property 
Rs. 59,548. The question for consideration is 
whether this item is liable to such payment. 
This figure is thus arrived at: — 

Ba. 

Business premises ... 69,537 (»• e , 6 per oent. on 

cost of mill premises 
Es. 9,92,293;. 

House property ... 11,920 

71,467 

Less one sixth under 

aeotion 8 ... 11,909 

Balance ... 69,648 

Messrs. John and Co. objected to 0)0 
inclusion of tbe annual value of the businepe 
premises, as section 9 (2) (») of the Income 
Tax Aot allowed a deduction of this sum to 
be made from tbe profits of tbe business, 
Tbe Collector of Agra held that this sum, 
while deducted from tbe profits of the 
business under seotion 9 (2) (»)* must be treat* 
ed as inoome under another head, t. e , as hoq&0 
property. 

Tbe Income Tax Commissioner not only 
agreed with the Collector but wept still 
further and held that, even if the items were 
not liable to assessment under seotiqp 8, 
they would be liable under seotion 11 of the 
Aot. 

Tbe Chief Revenue Authority admits tbO 
existence of a doubt whether spill premise* 
can be treated as “house property” undo* 
seotion b and has given, at considerable leugthi 
its reasons for holding this view. 

Finally, it formulates the question for deci¬ 
sion by this Court as— . . 

(1; Is the allowance on account of tbe 
anneal value of business premises owned and 

occupied bp an aesesece given trader section 
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9 (2) (») o! the Indian Inoome Tax Aafc, 1918, 
liable to assessment or not P 

(2) If an answer to the foregoing is in 
the affirmative, is seotion 8 or section 11 
applicable P 

The learned Counsel for Messrs. John 
and Co. contended that the allowance is 
not liable to assessment. He supported his 
argument by drawing analogy from the 
English Statute, under whiob inaome tax is 
assessed (8 and 9 Geo. Y, Ch. 40) and upon 
which the fair presumption, he added, might 
be founded that the Indian Inaome Tax Act 
VII of 1918 was based, espeoially where it 
introduced differenoes from the Act previous¬ 
ly in force. But, after having given full 
aonsidera' ion to his arguments, I hold that 
auoh comparison and analogy is not firm 
ground f:>r interpreting Aot No, VII of 


1918 

tl) The Statutes, 8 and 9 Geo. V, Ch. 40, 
consists of 239 sections, to which serveral 
Schedules are appended. I do not pretend 
to be familiar with its provisions or to have 
had tbe leisure to study it carefully. 

(2) In important subjeot mattere, notably, 
the nature of property in England differs 
from the nature of property in India. i?or 
these and other reasons, and bearing m 
mind that we are dealing with an Aot 

“TeT i a 

upon the Indian Inoome Tax Aot, 1918, itself. 

While section 9 (2) (») enacts that, in 
computing profits, allowance on account of the 
bona fide annual value of premises a special 
allowance shall, under certain circumstances, 
be made, it nowhere suggests that such 
allowance while remitted to a subject shall 
be harder ed with a pecuniary obligation. 
Such procedure would in itself be strange 
»nd if suota ft harden be oontemplated we 
ehoald expeot to find eleftr and pree.ee words 
imposing it. In this .onneetion see Oarr v 
(l) A construction which would 
the effect of ft pereen liftbl. to pfty 
the same tax twice in respect of the same 
aubject-matter would not be adopted unless 
the words were very oW. We have not 
hflen referred to each words. A suggestion 
was made that section 11 might ooutem- 
pi te the impopinon of each a burden. 
Bat the language of the section clearly 
n> ( 18 J 3 ) 1 Q. B. 0 2 L. J . <3- B. 177j 5 R. 103, 
L. T. 4^3, 41 W. tt. 33a, 5. J. P. 130. 



points in an opposite direction. There is no 
doubt as to the plain meaning of the words 
“if not inoluded under aDy of the preceding 
heads.” 

There remains section 8 , and tbe sugges¬ 
tion is that this allowance under considera¬ 
tion may and should be olassed as “income 
derived from house property.” House pro¬ 
perty is nowhere defined in this Act. The 
premises are used solely for business pur- 
poses and not for occupation as dwellings 
and I agree with the Chief Revenue Authority 
that they cannot be treated as house pro? 
perty. 

I would, therefore, reply that, under the 
Aot as it stands, the allowance on account 
of the annual value of business premises 
owned and occupied by the assesses is not 
liable to assessment at all. 

By the Coort.—O ur answer, then, to the 
reference is that.as Act No. VII of 1918 now 
stands, the allowance on aocount of the 
annual value of business premises owned 
and occupied by the assessee is not liable 
to assessment at all. We grant the asses- 
eee’s Counsel Rs 220 as costs in this and 
tbe connected reference the result of whioh 
is governed by this decision. 

Reference anttcered. 


CALCUTTA HIGH COURT. 

Letiers Patemt Appeal No. 120 of 1919. 

April 22, 1920. 

Fresent :— Sir Aeutosh Mookerjee, Kt., 
Acting Chief Joel ice, and Justioe Sir Ernest 

Fletober, Kt. 

KIRANSASHI DEBI— Plaintiff 
—Appellant 
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ANANDACHANDRA MUKHERJEE 

AMD ANOTHER—DEFENDANTS — RESPONDENTS. 

Patni lease — Zemindar, right of, to appoint Chauki* 
dar, effect of —Chaukidari Chakran lands, whether 
excluded from lease—Construction of document — Docu¬ 
ment unambiguous—Conduct of parties, value of. 


Where a patni leaBe of all the lands comprised ia 
certain villages contains a clause giving the 
Zemindar full power to appoint or dismiss the Chauki- 
dar, such clause has not the effect of excluding the 
Chaukidari Chakran lands from the lease, [p. 84$, 
col. *.] 

The terms of an unambiguous document cannot 
be controlled by the conduct of the paities fp. 842. 
col. 2 ] 

Letters Patent Appeal against the decision of 
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Mr. Justice Newbould, dated the 27th May 
1919 , reported as 53 Ind. Cas 1004,in Appeal 
from Appellate Decree No. 180 of 1918, against 
the decree of the Subordinate Judge, 1st 
Court, Hooghly, dated the 8th September 
1917, reversing that of the Munsif, 1st Court, 
Hooghly, dated the 30th June 1915. 

Babu Krishna Lai Banerjee (for Baba 
Kiiori Lai Ohotterjee), for the Appellant. 

■ Dr. Dwarkanath Mitter and Babu Naran 
Chandra Kar , for the Respondent. 

JUDGMENT.—This is an appeal under 
olause 15 of the Letters Patent from a 
judgment of Mr. Justioe Newbould, in a suit 
for recovery of possession of what at one 
time constituted Chaukidari Cbakran lands. 

On the 20th May, 1806, one Chandra 
Mohan Banerjee, the predecessor in interest 
of the defendants, executed a patni kabultyat 
in favour of Mabarani Kamal Kumari 
of Burdwan. Under that document the 
patni was granted in respect of 17 villages 
for a premium of Rs. 10,000 and an annual 
rent of Rs. 12,687. The general words in 
the kabultyat make it abundantly clear that 
all the lands inoluded in the villages were 
intended to be demised to the patnidar. 
Prima facie , theD, the Chankidari Cbakran 
lands, which, according to the decision of the 
Judicial Committee in Rmgit Singh v. 
Kali Dasi Debi (1) formed part and parcel of 
the permanently settled estate of the Zemindar, 
vested in the patnidar, subject to the rights 
of the Ohaukidars. By a subsequent olause in 
the kabuliyat , speoifio lands were, however, 
excluded from the grant; these were the 
house, the garden and the tank which were 
at that time stated to be in the actual occupa¬ 
tion of the Zemindar. Another parcel which 
had been dedicated to the worship of an idol 
was, in the same way, expressly excluded by 
another clause. There oan thus be no doubt 
on the deed that the Chankidari Ohakran 
lands were transferred to the patnidar, 
JVhen, however, the lands were subsequently 
resumed and settled by Government with the 
Zemindar, the latter granted a lease thereof 
to the present plaintiff, who seeks to recover 

possession from the representatives-in interest 

of the original patnidar. The defendants 
resist the claim and urge that on resumption, 

(1) 40 Ind. Cas 981; 44 O. 8ilj 44 I. A 117. 2 «5 r 
L. J. 499; 2i C. W. N. 609; 32 M. L. J 566- \ 191 7\ S’ 
W. N. 469; 6 L. W. 101; 2 P. L. W. lj 22 M* L T 4"9- 
J5 A. h. J, 880, 19 Bom. L, B. 468 ({•. o " ' 


the patnidar, by virtue of the putni contract, 
became entitled to hold possession of the 
lands. 

The plaintiff relies upon a olause in the 
lease which entitles the Zemindar to appoint 
a ohaukidar, should there be a vacancy in the 
office of Chaukidar by reason of his dismissal, 
death or disappearance. In our opinion, that 
olause does not indicate that the Chaukidari 
Cbakran lands were excluded from the putni 
lease. If, indeed, the lands were so excluded, 
it is inconceivable that a olause of this 
description should have been inserted ; for, if 
the chankidari Ohakran lands lemained with 
the Zemindar, it would be superfluous to 
state that the Zemindar would be at liberty 
to fill up a vaoanoy in the office of Chaukidar. 
The view we take accords with that adopted 
in Nnfar Chandra v. Bejoy Ohand Mahatap (2), 
where an earlier decision of this Court in 
Qirith Chandra Boy v. Hem Chandra Boy (3) 
followed. 

We may add that the appellant has placed 
reliance upon what has been called the 
conduit of the patnidar. But it is well settled 
that the terms of an unambiguous document 
cannot be controlled by the conduct of the 
rarties. As Lord Halsbury said in North 
Eaftern Railway Co. v. Hastings ( 0, no amount 
of acting by the parties can alter or qualify 
words which are plain and unambiguous; 
though it is otherwise when we have to 
determine the true construction of an obscure¬ 
ly framed document; Hebbert v. Purchas (5). 
We hold, accordingly, that the view taken by 
Mr. Justice Newbould is correct and that 
his decree must ba affirmed. The appeal 
is dismissed with oosts. 


Appeal dismissed, 

(2) 44 Ind. Cas. 628; 22 0. W. N. 487. 

(3) 6 C. L. J. 28. 

(4) (1900) A.. O. 260 at p. 263; 69 L. J. Oh. 616; 82 
L.T. 429; 16 T. L. R. 326. 

(5) (1871) 3 P. C. 605 at p. 650; 7 Moore P. 0, 
(N. m.) 468; 40 L. J. Eoc. 33; 19 W.R. 898; 17 E.B. 177. 
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MUHAMMAD WALI KHAN V. MUHAMMAD MUBI-UD-DIN KHAN. 


AND 


one 


PRIVY COUNCIL. 

Appeals from ihk Allahidad High Court. 

Judo 23, 1919. 

Present :—Visoount Haldane, Lord 
Buokmaster and Lord Dnnedin. 
MUHAMMAD WALI KHAN 
—Appellant 
versus 

MUHAMMAD MOHI-UDD1N KHAN 

OTHKR0—Respondents. 

Muhammadan Law-Property acquired by 
member of family-Presumption, whether acquisition 
out o) joint funds—Arbitration—Estoppel -Evidence 

Act (I of 1872’, s. 116. 

Under the Muhammadan Law there is no pre¬ 
sumption, in the absence of other evidence, that 
property purchased by one member of a family was 
purchased out of what was joint und.vided property. 

^Two'brothers of a Muhammadan family entered 

into a submission to arbitration for a division of the 

property left by their father to the exclusion of their 

mother 7 The final award approtioned the property 

Tolhe brothers each of whom was to pay a main- 
to the nroo the mo ther; the award was 

Accepted by the brothers and was made a decree of 
Court On the death of the mother, one of the 
brothers chimed to recover his share of the pro- 

bjr °7.p r00 -' !ed ! |"* 

in the arbitration from advancing his claim. L p. 84 , 

° 0l Two consolidated appeals from two judg- 

ments and decrees, dated tbe 30th January 
1Q13 of tbe Allahabad High Co art vSr 

HenrV Ei.hards, 0. J , and B»erji. J > wbi.h 

partly affirmed and partly reversed a deeree 
o{ tbe Additioral Subordinate Judge, 

°“sir P ^ e bar(J, K- 0., and Mr. L. Be Gruyther, 

K. 0., for tbe Appellant. 

Mr. A M. Bunna, E. 0., and Mr. B. Bube, 

for tbe Respondents. 

JUDGMENT. 

LORD Dhs*pi».— Allah Bakhsb, a Mnbam- 
rnadan, died in 1863. He left a widow, 
Amir-nn-nisa, and two sons All and Wall, 
and three daughters. On bis death, under 
Muhammadan Law, ea.h eon be.ame entitled 
it 42/S6tbs of bis property end bis widow 
to 12 /t 6 tbs. Wall being an infant of ona 
year old, tbe whole properties were managed 
hv Ali whose name, aloDg with that of 
his infant brother, was entered in the Govern- 

“in* lTsS^Wali being then past majority, 
submission was entered into between the 


brother. for a division of the property 

An arbitration wae Mtordiogly . held and 


the properties divided. The final award 
specified the names cf tbe properties dealt 
with, and contained a statement that the 
pioperties were the whole pioperties which 
were subject to division ai-d that nothing 
more fell to be divided. It apportioned 
the various properties nomiratim to each 
son respectively, exhausting the whole list 
and added a maintenance allowance to be 
paid by each son to the mother in money. 
The award was signed by each of the parties 
and was made a deoree of Court. 

In 1904 Ali died. He left a widow, 
Zaitab, and two sons, Mohi-ud-Din and 
Moi i ud-Din, and other ohildren who need 
not be specified by name. His mother, 
Amir un niea. being still alive, she, by 
Muhammadan Law, became entitled to 7/96ths 
of Ali's property. In 1907 Amir-nn-nisa 
died and her sole surviving son, Wall, beoame 
ter sole heir. 

Tbe present suit was raised in 190S by 
Wali against the family of Ali, and olaimed— 

(a) A half of four specified villages in his 
own right ; 

( b ) Whether (a) was granted or not 
12/96ths of the four villages as in light of 
his mother in respect of her right as 
widow to her share of the property of Allah 
Baksh ; 

(c) 7/9tbs of Ihree villages as in right o 
his mother in respeot of her right to her 
share of the property of Ali ; 

(/1) 12 I6tbs of the other properties be¬ 
longing to Allah Bakbsh and dealt with in 
the arbitration ; 

(e) 7/96tbs of tbe property of AH as in 
right of his mother in iespeotof her succession 
to Ali. 

It is convenient to deal with these slaims 
separately. 

(a) The four villages in question were 
purchased by Ali after his father's death 
but before the arbitration and were put by 
him into the name of his eldest son as a 
provision for him. N ow to make out his 
claim to a share of theee the plaintiff must 
show that tbe villages were either the pro¬ 
perty of Allah Baksh, which is impossible, 
as they were not purchased till after his 
death, or that they were purchased out of 
wbat was joint univided property. But, 
in tbe first plase, as pointed out by the 
learned .fcabordinate. Judge, there is no pr«. 
sumption in the tat* of aMubammadau autfc' 
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as 6X16 s io the case of a Hinna joint 
family. The suooesaion of a Muhammadan 
is an individual succession. Prima facie , 
therefore, in the absence of other evidenoe, 
property bought by Ali would be property 
bought with his own money. But there 
is much more than that. There is the arbifcra- 
tioD, which reoitea that it dealt with all 
the property of Allah Bakah which fell to 
be divided, and specified the various ale. 
ments of that property, and these villages 
are not mentioned. Both the learned Sub* 
ordinate Judge and the Court of Appeal held 
this view, and their Lordships agree with 
them. 

( b ) The villages are, as stated, entered 
in the register as the property of Mobi*ud din. 
In order to get a right as in right of 
his mother, the plaintiff must, therefore, 
Bhow that this transaction was benami. 
Now, there are concurrent Gndings of both 
Courts that it was not benami but was 
made as a provision for his eldest son, and 
it cannot be said that there is no evidenoe on 
which to base this Gnding. The plaintiffs, 
therefore, here again fail. 

(c) The three villages. There must be 
here made a further sub division between 
the ease of one of the villages and that 
of the other two. The one was bought 
by Ali after the date of the arbitration 
and settled on his second son Moin-ud din 
as a provision. The only question, therefore, 
as to this was whether this was benami. 
The Subordinate Judge and the Court of 
Appeal both found that it was clearly not. 
These concurrent findings end the matter. 
The other two villages are in a different 
position. They also were settled on Moin- 
ud-din by Ali, but they were villages which 
originally formed part of the state of 
Allah Baksh. In the arbitration they had 
been allotted to Wali, but they had become 
the property of Ali by exchange, he having 
given other villages to Wali. The Sub¬ 
ordinate Judge thought that, though this 
alsp was not benami and consequently the 
claim for the 7/96ths as in right of the 
mother’s succession to Ali was bad, yet 
that, as the mother was no party to the 
arbitration, her right to 1 i 96 h* of these 
villages, and also to 12.96ths ot the other 
probities dealt with in the arbitration—this 
being claim (e0 — still survived and passed 
ti? Wali as her heir* He decreed Meord- 


ingly. The Court of Appeal reversed this 
part of the decree. Their Lordships agree 
with the Court of Appeal. They consider 
that in this matter Wali is estopped by 
his own proceeding in the arbitration ' He 
reoeived his full half of the whole,properties 
belonging to Allah Baksh upon the footing 
of the exclusion of the mother, and entered 
into possession of his share. He cannot 
now be allowed to oome back and say he 
will faks as heir to his mother what was. 
by his own act not allotted to her but was 
divided between himself and his brother. 

(e) The plaintiff got a decree fop 7^96ths 
of the property of Ali, but was not allowed- 
immediate possession as the property wm 
held by the widow Ziinab in respect of a 
dower unpaid. The only question as to 
this, whioh is admitted to be otherwise 
correct, is as to the amount of the dower* 
As to this which is a pare question of fact, 
there are concurrent findings of both Courts, 
Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeals 
with costs. 

Appeals dismissed. 

Solicitor for the Appellant.—Mr. Douglas 
Grant. 

Solicitors for the Responients.—Messrs. 
Barrow, Rogers and Navill . 


CALCUTTA HIGH COURT. 
Letters Patxmt Appsal No. 151 of 1919. 

April 29, 1920. 

Present: — Sir Asntosh Mookerjee, Kr., Acting 
Chief Justicp, and Justice Sir Ernest 

Fletoher, Kt. 

PANOHOO KAPALI and others 
—Pla niiffs—Appellants 
versus 

JAJNE3WAR MAJHI and others 
—Respondents. 

Limitation Act (IX of 1908), 8ch. I. Art. I44-» 
Bengal Tenancy Act (VIII of 1886,), ». 165 (a), Srft. 
Ill, Art. 3— Suit to recover possession by lessee —Di$* 
possession, what is — Limitation. 

A su t to recover possession of land claimed by 
the plaintiff as raiyat or nnder-raiyaf implies that 
the plaintiff was previously in possession and that 
he has been deprived of possession by the defend* 
ant. The mere fact, however, that he obtained a 
lease from the defendant but did not obtain 
possession does not amount to a dispossession snch 
as would attract ihe operation of Article 3 of 
Schedule III to the Bengal Tenancy Act. Under 
section 136 (2) of that Aop the period of limitation 
applicable to such a suit is that Qoj^taiued & 
Artiolo 144, Schedule I, to the Limitation Act. 
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LAL JlGDlSH BAHADUR BINGH V. MAHABIR PRASAD SINGH. 


Letters Patent Appeal against the d9oiaion 
of Mr. Jnsfcioe Newbonld, dated the 4th Inly, 
1,919, reported as 53 Ini. Oas. 959, in 
Appeal from Appellate Daeree No. 1438 of 
1918, against the decree of the Additional 
Subordinate Judge, Khulna, dated the 8th 
May 19 48, affirming that of the Mun3if, 
2nd Court at Khulna, dated the 6fch June 
1917, 


Bahu Ramgati Sarkar, for the Appellants. 

Baba Rajani Kanta Sinha, for the Re¬ 
spondents. 

JUDGMENT. 

Mookipjee, Aero. 0. J.—This ie an appeal 
under olanse 15 of the Letters Patent from 
the judgment of Mr. Justiae Newbonld, iD a 
sort for recovery of possession of land. 

On the 20th January 1909, the plaintiffs 
took a lease of 12 cottas of land from tho 
defendants ; they obtained delivery of posses, 
sion of 7 cottas only, and the defendants, 
who had their dwelling-huts on the remaning 
5 cottas, agreed to vacate that portion after 
three months. The defendants, however, failed 
to aarry out the terms of the agreement 
and continued id ccoupation of the 5 cottas, 
notwithstanding the lease in favour of the 
plaintiffp. These faots have been established 
by the plaintiffs, bit their suit has been dii- 
missed as barred by limitation under Artiole 
3 of Schedule IK to the Bengal Tenancy Act. 
That Article provides that a suit to recover 

possession of 

^ , . . . 

as a raiyat or an under raiyat must be in¬ 
stituted within two years from the date 
of dispossession. This plainly implies that, 
in respect of the disputed land, the plaintiff 
was previously in possession and that he has 
been deprived of possession by the defendant. 

As was pointed out by this Court in Broiendra 
Kishore Roy v. Bharat Chandra Roy (1), the 
term ’‘dispossession” impl e3 the coming in of 
a person and the driving out of another from 
possession, while “discontinuanca” implies 
the going out of the person in possession and 
his being followed int> possession by another. 

In the presett case, the defendants never 
placed the plaintiffs in possession of the 
5 cotta* which is the subject matter of the 
litigation. Consequently, there was no dis- 

poaseesion. such as would ! ° P T 

tion of Article 3 of Sihedale III to the 
Bengal Tenancy Act. Seotion 18) (2) 
accordingly makes Article 144 of the Schedule 

(1) sl lud Cas- 242; it 0. L. J. 283, 20 0. W. N. 


to the Indian Limitation Act applicable, anl 
the suit is in time, as it was instituted on 
the 20th May 1916, which is within 12 years 
from the date when the possession of the 
defendants became adverse, after the lapse 
of three months from the 20th January 
1909. We cannot possibly aooept the argu¬ 
ment that there was ‘di8p038e88ion’ in law 
though not in faot, on the 29th April 1909, 
for this Court has emphatically discouraged 
recourse to the Qction of constructive dis¬ 
possession,” whiob, however attractive, has 
tended to create mnoh confusion ; Sonatan 
Sheikh v. Ohaku Sheikh (2), Basanta Kumari 
v. Nania Ram (3), Rudra Narain v. Natabar 
Jan s (4), Kedar Nath v. Mohesh Ohandra (5), 

The result is that this appeal is allowed, 
the decrees of all the Conrts are set 
aside and the snit is decreed with oosts in all 
Courts. 

Fletcher, J.— I agree. 

Appeal allowed : Suit decreed , 

(2) 3 Ind. Cas. 39S: 10 C. L. J. 89. 

(3) 20 Ind. Cas. 350; 18 C. L J. 86; 17 O. W. N. 
1149. 

(4) 21 Ind. Cas. 431; 18 C. L. J. 89; 41 C. 62; 18 C. 
C W N 3 53 

(5) 46 Ind. Cas 787; 28 C. L. J. 216. 


PRIVY COUNCIL. 

Appeal from the Oodh Judicial Commis¬ 
sioners Court. 

February 17, 1920. 

Present :—Visoonnt Cave, Lord Moulton, 
Sir John Edge and Mr. Ame3r Ali. 

LAL JAGDISH BAHADUR SINGH 
—Pl< intiff—Appellant 
versus 

MAHABIR PRASAD SINGH and others 

Dependants—Respondents. 

Oadh Estates Act (l of 1869), es- 13, 16— Will, 
duly registered— Transfer in terms of Will, whether 
needs registration to he valid—Contract Act (IX of 
1872), s. 10 — Undue influence, plea of , when cannot be 
advanced. 

8 ection 10 of the Oudb Estates Act has no 
application to a transfer of property made in com¬ 
pliance with the directions contained in a Will 
duly registered under section 13 of that Act, and 
such a transfer is not invalid merely because it 
is not made by means of a registered instrument, 
[p. 848, col. 2.J 

The plea of undue influence is not open to a 
mac who, at the time of the transaction in dispute, 
was of mature age and of sojme intelligence, and 
who, for some years previouly, had actively managed 
his own affairs, [p. 847, col. 2 .] 

Appeal from (be deoisioa of Messrs. KmhaiyV 
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Lai and E.A. Kendall, Judioial Commissioners 
of Oudh, dated the 13th of September 1916, 
reported as 38 Ind. Cas. 47l, reversing the 
decision of the Subordinate Judge, Partab- 
garb, dated the 9fch of September 1914. 

Mr. A. M. Dunne , K, 0., and Mr. Bhagwan 
Din Dube, for the Appellant. 

Mr. L. DeQruyther , K.O., and Mr. Kemoorthy 
Brown, for the Respondents. 

JUDGMENT. 

Viscount Gave. —These are consolidated 
appeals from the decree of the Court of the 
Jndieial Commissioner of Ondb, dated the 
13th September 1916, wbiob reversed a 
judgment and thre6 deorees of the Subordi¬ 
nate Judge of Partabgarb, dated the 9th Sep¬ 
tember 1914. 

The suits relate to lands in the Taluq of 
Dhangarh, in Oudh. Lai Sitla Bakhsh" 
Singh was Taluqdar of the Taluq, and his 
name was entered in the fourth list pre¬ 
pared under section 8 of the Oudh Estates 
Aot of 166 3, He died in the year 1896 
having survived his only son and his eldest 
grandson, and leaving him surviving his 
great-grandsoD, the appellant, Lai Jagdish 
Bahadur Singh, and three grandsons, the 
respondents, Babu Mahabir Prasad Singh, 
Baba Gajadhar Bakhsh Singh and Babu 
Sidhpal Singh. 

Lai Sitla Bakhsh Singh, by his Will, dated 
the 30th August 1892, devised the Taluq to 
the appellant and appointed the appellant’s 
mother to be his guardian and the respond* 
ent, Babu Mahabir Prasad Singh, to be 
manager and Sarbarahkar of the estate dur¬ 
ing the appellant’s minority. Clauses 6 and 
7 of the Will provided for the maintenance 
of the respondents and were as follows:— 

“(6) That when Babu Mahabir Prasad 
Singh, Gajadhar Bakhsh Singh, Sidhpal 
Singh, uncles of Lai Jagdish Bahadur 
Singh, minor, separate themselves 
from him, they shall receive from Lai 
Jagdish Bahadur Singh, the owner of the 
estate, maintenance allowance as per follow¬ 
ing detail. The maintenance allowance 
should be allowed in the form of the grant 
of land of the entire village ora portion 
thereof, so that, after the payment of the 
Government revenue and 10 per cent. 
Taluqdari dues, maintenance allowances to 
the following extent be left over to the 
Guzara holders out of the gross rental of the 
Village orthe land,to the extent of Rs. 950 


annually to Btbu Mahabir Prasad Singh 
Rs. 7 j0 to Sidhpal Singh and Rs. 400 to ' 
Babu Gajadhar Bakhsh Singh. In case of 
the Gazara holders’ separation, the land or 
the entire village given to them shall not 
be interfered with by the proprietor of the 
estate except that he shall reoaive the 
Government revenae and 10 per cent, (his 
own dues). The responsibility, preservation 
and supervision of the boundary line and 
the Sewana and the compliance with Gov¬ 
ernment orders shall rest with the Gazara- 
holders, the owner of the estate having 
nothing to do with tbe same. So long as 
Sidhpal Singh and Gajadhar Bakhsh Singh' 
remain joint with Lai Jagdish Bahadur 
Singh, minor, the former may get Rs. 200- 
oash and the latter Rs. 100 annaally, besides 
food and raiment, to meet their personal 
needs; and in case of separation, they will 
get tbe maintenance allowance mentioned 
above, and the cash allowance will be stopped. 

'\l) That the maintenance allowance- 
of the aforesaid Gazara-holders shall always 
continue without the power of alienation, 
generation after generation ; but in oase of 
there being no male issue to the Guzara- 
bolder or children in direct line of descent 
from him, the maintenance allowance shall 
not devolve upon any heir under the Hindu 
Law or to any other person, irrespective 
of the fact that he is one of the Guzara- 
holders or not; rather the allowance, having 
been resumed, shall be included in the 
Talaqa in possession of the proprietor thereof 
thongh he may be lower in degree by descent.” 

The testator died, as above stated, in the 
year 1895, the appellant being then about 
nine years of age. The respondent Mahabir 
thereupon entered on the management of 
the estate in accordance with the directions 
of the Will, and retained suoh management 
until the year 1908, when the appellant 
attained the age of twenty one years. Id 
the last mentioned year the appellant assumed 
possession and control of the estate, his uncles 
continuing to reside with him. 

In the year 1910, when the appellant was 
about twenty-three years of age, disputes 
arose in the family, and it was determined 
that the respondents should live separately 
from him and should receive maintenaufle 
in the form of villages to be appropriated 
for that purpose under the Will. The 
appellant, to whom the Will gave the power v 
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and dnty of selecting villages for this 
purpose, allotted to the respondent Mahabir 
the village of Miranpnr, to the respondent 
Gajadhar three other villages, and to the 
respondent Sidhpal two other villages. 
Possession of the villages so allotted was 
given to and aooepted by the three respondents 
who subsequently paid rent to the appellant 
for the allotted villages. Shortly afterwards, 
the respondents, who were desirous of being 
entered as proprietors of the villages allotted 
to them respectively, took proaeedings for 
mutation of names. The appellant, who 
had no objection, petitioned that the mutation 
should ba allowed “by virtue of the deed 
of Will,” and on the 6tb January 19ll, he 
attended personally before the Tabsildar 
and made a statement in support of his 
petition. This statement, whioh shows the 
position then taken up by the appellant, was 

in the following terms: — 

“ In accordance with the condition of 
Lai Sitla Bakbsh SiDgh’s Will, dated the 
30th August 1892, I having given village 
Miranpur to Mahabir Prasad Singh, 
villages Nagiamau and Bhitari to Babu 
Sidhpal Singh, and Sarai Nain Kuar, Pura 
KharagmaD, included in Pura Basdeo and 
Para Chamela, Mahal of 9 annas share, 
to Babu Gajadhar Bakhsb, delivered pos- 
aessionto them. Mutation in their favour 
be effected separately according to their 
applications. I have no objection. 

“ Again stated—In the above-mentioned 
villages only under proprietary right was 
transferred to these Guzaradars. The superior 
right will remain vested in me, and I will be 
liable for depositing the Government revenue. 

“The Guzaradars will have this right, 
generation after generation, but without 
any right of transfer. The mutation should 
be effected in the same manner.” 

Orders were accordingly made on the 
17th February 1911, that mutation be made 
in favour of the several respondents genera- 
tion after generation, without any right of 
transfer, in lieu of maintenance allowance. 

So far no difficulty had occurred; but 
unfortunately a question subsequently arose 
in the office of the Registrar as to the form 
in which the record should be made, and 
in connection with this question the appel¬ 
lant and Mahabir again attended before the 
tabsildar on the 20th October 1911. At 
this meeting the appellant again affirmed 


that he “ had given the village Miranpur as 
Gnzira, generation after generation, without 
aDy right of transfer, according to the terms 
of the deed of Will exeouted by the late Lai 
Sitla Bakbsh Singh, Talnqdar,” and stated 
the rental of the property allotted, with a 
view to the mutation being completed ; but 
after this statement had been taken down 
Mahabir, for the first time, alleged that he 
had got the village Miranpur as a reward 
for his services during the Taluqdar’s minority 
and not as Gozara under the Will. This 
claim, for whioh there was no justification, 
appears to have greatly irritated the appel¬ 
lant, who said that he would give nothing 
over and above the maintenance provided by 
the Will, and, afterwards, vie., on the 22nd 
November 1911, retaliated by applying for 
leave to withdraw the three applications for 
mutation of names. The Tabsildar, on the 
24tb November, refused this application and 
directed the mutation to prooeed, adding that 
if the appellant was dissatisfied, the Civil 
Court was open to him. An application by 
the appellant to the Assistant Collector to 
set aside the registration was successful, 
but this decision was reversed by the Depaty 
Commissioner on appeal, and thereupon 
these suits were brought. 

By the present suits the appellant, who 
was the plaintiff, claimed against each of 
bis uncles possession of the villages allotted 
to him, alleging (1) that the rent of the 
villages greatly exoeeded the allowances to 
which the respondents were entitled under the 
Will, and that the allotments and subsequent 
mutation of names had been obtained by the 
undue influence of Mahabir; and (2) that 
the transfer of the villages was void, as not 
having been made by registered deed. 
The Subordinate Judge, by whom the 
cases were heard, held that no registered 
deed was necessary, but that there had 
been undue influence, and accordingly decreed 
the plaintiff’s claims for possession. On 
appeal to the Judioial Commissioner’s Court, 
the finding as to undue influence was revers* 
ed and the three suits were dismissed. There* 
upon this appeal was brought. 

Their Lordships are satisfied that the 
plea of undue influence cannot be sustained. 
The appellant, at the time when he allotted 
the villages as maintenance to the responds 
ents, was 23 years of age, was a man of 
some intelligence, and bad for some year* 
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bad the active management of bis estates. 
The rental of the villages at the time of the 
trial somewhat exoeeded the maintenance 
allowances fixed by the Will; bat it was prov¬ 
ed that there was not any substantial excess 
at the date of allotment, and it would not 
have been practicable to find villages produc¬ 
ing the exact soma prescribed. It is admit¬ 
ted that the management of the estates by 
Mahabir from 18^6 to 1908 was efficient 
and honest; and it is stated by the Jadioial 
Commissioners that Counsel for the appellant 
admitted before them that there was no 
trickery and no deceit, and that all was 
honesty and loyalty up to the time of Maha- 
bir’e unfortunate outbreak on the kOlh 
October 1911. The charge of undue influ¬ 
ence completely breaks down. 

The contention based on tbe absence of 
a registered deed depends on section 16 of 
tbe Oudb Estates Act. This seotion, as 
amended, is as follows :— 

“No transfer, otherwise than by gift, of 
aDy estate, or of any portion thereof, or of 
any interest therein, made by a Talaqdar or 
grantee, or by his heir or legatee, or by a 
transferee mentioned in seotion 14, or by bis 
heir or legatee, under the provisions of this 
Act, shall be valid unless made by a regis 
tered instrument signed by tbe transferor 
and attested by two or more witnesses.” 

By Beotion 2 of the Aot “transfer” is 
defined as meaning an alienation inter vivos. 
It was held both by the Subordinate Judge 
and by tbe Appellate Court that section 16 
had no application to this case, the title of 
the respondents depending on the Will, whioh 
was duly registered under seotion 13 of the 
Act, and the Judicial Commissioners gave the 
following reasons for their conclusion : — 

" We are of opinion that this seotion has 
no application. Lai Jagdish Bahadur Singh 
received tbe estate under a Will wbioh ad¬ 
mittedly created a charge upon tbe estate: 
the Will ordered tbat, in the event of separa¬ 
tion, certain complete villages and portions 
of land were to be given to tbe three uncles 
of the legatee, and tbat they were to receive 
suoh villages with a heritable and non-trans- 
ferable right, in lieu of their maintenance. 
Had the plaintiff respondent proved dishonest 
and declined to make aDy allotment suoh as 
the Will provided, the appellants could have 
sued to enforce compliance with the provi¬ 
sions of the Will; and their suite would have 


been based, not on any title conferred, or 
promised to be conferred, by the respondent 
but upon a title arising out of the Will, In 
promptly and honourably oarrying out tbe 
provisions of the Will of his great grand¬ 
father, the respondent was merely recognising 
the existing title of tbe others, and not con¬ 
ferring a new distinct title upon them: 
while those others, in accepting possession 
of their respective estates were relinquishing, 
for that consideration, tbe charge which 
existed in their favour upon the Taluqa as 
a whole. The true character of the transac¬ 
tion indeed was an arrangement between 
the various beneficiaries under the Will, an 
arrangement whioh it is the duty of the 
Courts to uphold and give full effect to.” 

In their Lordships’ opinion this is the 
true view'of the transaction. The respond¬ 
ents’ right to maintenance out of the estate 
was conferred by the Will, which imposed .on 
the Taluqdar the duty of selecting tbe parti¬ 
cular villages out of which tbe maintenance 
should be reoeived. In making this selection, 
the Taluqdar imposed no additional burden on 
the estate, but limited and defined, in accord¬ 
ance with the Will, the harden imposed by 
that instrument. The selection, once made 
and acoepted, could not be disturbed either 
by the Taluqdar or by the Gczara holders; 
and if it had been neeessary to confirm it by 
a registered and attested instrument, it would 
have been the duty of the Talaqdar to furnish' 
suoh confirmation. But in their Lordships 1 
opinion no suoh instrument was required, 
and the provisions of the Will, followed by 
the appropriation of villages and delivery °f 
possession, vested in the Guzara-holders a good 
and sufficient title. The appellant has 
certainly no equitable claim to relief; indeed, 
it would be most inequitable if, after 
making tbe appropriation, and delivering 
possession and collecting rent npon the basis 
of tbe appropriation so made, he were 
permitted to repudiate the transaction and 
recover possession of the allotted villages. 
This contention, therefore, also fails. 

Their Lordships will accordingly humbly 
advise His Majesty that these appeals fail 
and should be dismissed with ooste. 

Solicitors for the Appellant.—Messrs. 
Barrow , Rogers and Nat.il. 

Solicitors for the Respondent.— Messrs. 
T, L. Wilson 8f Oo, 4 ! - 


Appeals dismissed. 
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MADRAS HIGH COURT. 

Civil Appeal No. 291 of 1919. 

March 18, 1920. 

Present: —Justice Sir Abdnr Rahim, Kt., 
and Mr. Justice Moore. 

V*. Ra. V. RAMANATHAN 
OHETTIAR— Plaintiff No. 2— Appellant 

versus 

MUTHUKUM ARU AND OTHERS - 

Defend an rs—R espondents. 

Registration Act (XVI of 190ft , 8. 28— Mortgage — 
Part oi property intended as security, inclusion of, to 
give jurisdiction to Sub-Registrar, effect of — Registration, 
validity of ~ Interpolation in document—Presumption 
as to time of interpolation. 

If the parties to a mortgage intended a particu¬ 
lar property, however small in value as compared 
with the rest, to be part of tho security though the 
motive for hs inclusion might be to have the docu¬ 
ment registered by a particular Sub-Registrar, that 
motive cannot, in any way, bo said to be in fraud 
or in violatiou of the Registration Act and the 
document must be deemed to be validly registered, 
[p. 8.'0, cols. I & 2.] 

Harendra Lai Roy v. Hari Dasi Debi, 2 3 Ind. Cas. 
637- 41 C. W72; 27 M L. J. 80; (1914) M. W. N. 462; 
16 M. L. T.6; 18 0. W. N. 8-7; 19 C. L. J. 481; 16 
Bom, L. R. 400; 12 A. 0. J. 774; 1 L. W. 105^; 41 I. 
A 110 (P. C.) and Hari Ram v. Sheodayal Mai, 11 A. 
136; 161. A. 12; 6 Sar. P. C. J. 281; 6 Ind. Dec (n. s.) 
615, explained. 

Sankaran Nambiar v. Narayanan Thirumumpu, 
65 Ind. Cas. 86; 38 M. L. J. 261, followed. 

Any alteration or interpolation appearing on the 
face of a document is presumod, in tho absence of 
evidence to the contrary, to have been made before 
the execution of the deed, and this presumption is 
strengthened where there is no note of suoh inter¬ 
polation by the Registrar, [p. 861, col. 1.] 

Appeal against the deoree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Original Suit No. 102 of 1917. 

FACTS appear from the judgment. 

Mr. C . S. Vencitachariar, for the Appellant. 

_The Subordinate Judge ought to have given 

a mortgage and not a simple money deoree. 
The whole of the properly mortgaged was 
intended to be security. The question 
of value of any portion which gives 
jurisdiction to a particular Sab Regis 
trar is ' immaterial. Even if the motive for 
its inclusion was to register the document 
in a particular Sub-District, it cannot be 
said to be in fraud or violation of the 
registration law. The Subordinate Judge 
baa misunderstood the effect of tbe Privy 
ponntil decisions iu.Harendra Lai Bov ▼- Bari 

54 


Dasi Debi (1) and Hari Ram v. Sheodayal 
Mai (2), See Sankaran Nambiar v. Narayanan 
Thirumumpu (3). 

Mr. K. V. Krishnasnwmy Iyer, for Respond¬ 
ent’!, relied on Harendra Lai Roy v. Hari 
Dasi Debi (1). 

JUDGMENT.—This is an appeal preferred 
by tbe 2nd plaintiff, who is also tbe legal 
representative of the 1st plaintiff, against the 
deoree of tbe Subordinate Judge in a suit 
on a mortgage. The Subordinate Judge 
has given a simple money-decree holding 
that the hypothecation-bond was not duly 
registered and, therefore, was invalid in 
law. The 1st and fourth defendants exe¬ 
cuted the mortgage. The 2nd defendant 
is the undivided son of the 1st defend¬ 
ant, the 3rd defendant is the son of 
the 1st defendant’s brother. But it is 
found that he was divided and, therefore, 
the mortgage will not bind him, and Mr. 
VeDkataohariar, the learned Vakil for the 
appellant, has now sought to impeach that 
finding, Therefore, so far as that defend¬ 
ant is concerned, the deoree will not bind 
him and his shaie in the property. The 
lower Court found that the consideration 
for the mortgage had been satisfactorily 
proved, although that appears to have been 
questioned as the main defence in the suit, and 
no argument has been addressed to us on 
behalf of the respondents against this finding 
of the lower Court. 

Tbe Subordinate Judge also found that tbe 
dooument was duly attested as required by 
law; that is to say, the attesting wit¬ 
nesses saw the execution of the document and 
subscribed their names as attesting wit¬ 
nesses. That finding has been sought to be 
re-opened before us by tbe learned Vakil for 
tbe respondents, but we have no hesitation 
in accepting tbe finding as correct. In onr 
opinion the evidenoe of plaintiff’s 2nd 
witness on tbe poiot is quite dear. 

Tbe Subordinate Judge, however, refused 
to give a mortgage-decree on the ground 
that a portion of the property, that is, 39 
cents of land in Sittubotti village within 

(!) 23 Ind. Caa. 637; 41 0. 972: 27 M. L. J. 80; 
(1914) M W. N. 462; 16 M. L. T. 6; 18 0. W. N. 817| 
19 0. L. J 484; 16 Bom. L. R. 400; 12 A. L. J. 774; 
1 L. W. 1050; 41 I. A. 110 (P. 0.). 

(2)11 A 136; 16 I. A. 12; 6 Sar. P. 0. J. 281; 6 Ind. 
Deo. (n. s. 5'R. 

<8) 56 Ind. Cas. 80; 38 M. L. J, 211 L. W. 192i 
(1920) M. W. N. 206; 48 M. 406. 
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the jurisdiction of the bnb-Registrar of 
Peraiyur, was inserted in the mortgage-deed 
with the intention of having the dooument 
registered at Peraiyur as it was not oon- 
venient to the parties to go to the Waltrap 
Snb Registrar’s office on account of the 
weather and diatanoe. He seems to be 
under the impression that, if parties to a 
mortgag8-deed inolude certain properties 

as security for the money advanced 

but, primarily, in order to have the docu¬ 
ment registered by the Sub-Registrar with¬ 
in whose jurisdiction the property is situate, 
aooording to the law cf registration the 
document must be held not to be duly 
registered, in accordance with the ruling of 
the Privy Council referred to in Harendn 
L'll Roy v. Hart Vagi Dabi (1). All that 
the Privy Council, however, decided in that 
oase waB that, if the parties to a document 
have entered certain properties whiob did 
not belong to the mortgagor and which 
they never intended to use as seourity, 
then suoh a fictitious entry would not 
validate registration by the officer in whose 
jurisdiction the property, as entered, is alleged 
to be situate. They do not lay down that 
if a certain property is inoluded in the 
deed, mainly with the object of giving 
jurisdiction to the officer in whose jurisdic¬ 
tion it is situate, although the value of suoh 
properties may be very small, that would 
not satisfy the requirements of the law of 
registration. In fact, the ruling of the 
Judicial Committee in Hari Ram v. Sheodyal 
Mai (2) shows that registration in such 
iiroumstanoes would be entirely in accord 
anoe with law. They point out, that the 
smallness of the value of any item of pro¬ 
perty oan make no difference in this oon- 
neotion, beoauee the Act says that the par¬ 
ties oan have the document registered within 
the jurisdiction of any Registrar where any 
portion of the property is situate. The 
recent ruling of this Court, to whioh one 
of us was a party, in Sankaran Nambiar v. 
Narayanan Thirumumpu (3) also bears out 
this proposition. 

The Subordinate Judge seems to have 
confounded the question of tbe intention of 
making a certain property part of the seourity 
and the question of value of that property 
in proportion to the rest of the mortgage 
property. If the parties intended a particular 
property, however small in value as com¬ 


pared with the rest, to be part of the 
security, although the motive for its inclusion 
might be to have the document registered 
by a particular Sub-Registrar, that motive 
oannot, in any way, be said to be in fraud 
of, or in violation of the Registration 
Aot. 

As regards the facts of this oase, the 
Subordinate Judge finds that Schedule I, 
containing 39 oents of land within the juris¬ 
diction of Peraiyur Sub Registrar, was 
inserted in the document at the Registra¬ 
tion office, and upon, that finding an argu¬ 
ment has been addressed to us by the learned. 
Vakil for the respondent that the document 
must be held to be invalid unless it was 
proved that there was a fresh execution and 
fresh attestation after the new insertion. 
The argument is that as suoh an insertion 
was material for the purpose of valid re¬ 
gistration the execution and attestation prior 
to that insertion will not be in compliance 
with the requirements of the law of registra¬ 
tion. This particular point is bare of authority 
and, we may observe, it was not raised 
either in the written statement or by the 
issuep, nor at the time of the trial before the 
learned Judgp, for nowhere in tbe judg 
ment does he allude to this question. The 
question is not altogether free from difficulty. 
But it is not neoessary for ns to deoide it, 
as we are unable to accept the finding of the. 
Subordinate Jndge on the evidence that the 
Schedule relating to 39 oents. of land in the 
Sittubotti village was written after the exe-. 
option and attestation of the document. 
It is unfortunate that much of the evidence 
as to what happened is not available, owing 
to deaths of persons who played a part in 
tbe transaction. The 1st plaintiff himself 
had died before trial, so also his agent and 
the writer of the mortgage-deed. The 
evidenoe of P. W. No. 2 is to the effect that 
the olause, and the schedule relating to the 
land within tbe jurisdiction of Peraiyur 
Sub-Registrar, had already been written 
before tbe execution. The only thing against 
it is the appearaooe of the writing, which 
is undoubtedly in darker and fresher ink than 
the rest of the document. That, in our 
opinion, is not sufficient to throw suspicion 
on the evidence of P. W. No. 2. . The Subor¬ 
dinate Judge, it seems to ue, relied not only 
too much on the colour of the ink but also 
appears to have been influenced by the fact 
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that only two Schedules are numbered on the 
margin instead of three, as comprising the 
mortgaged lands and villages, and also by 
the fast that 39 cents in the Settnbotti 
village is not ioolnded in the total area given 
at the end of the Schedale. 

As regards the first, the idea of the parties 
apparently was to indioate the two Sab* 
Registrar’s districts in whioh the mortgaged 
lands were sitaate and not to nnmbers of 
the villages. As regards the total area, that 
only gives the area of land in the Watrap 
Sab Registry, for the area of the land in the 
Settnbotti village had been already mentioned 
along with the desaription. In dealing with 
the evidence of the witnesses he was very 
mnoh influenced by what is called intrin¬ 
sic evidence in favour of subsequent interpola* 
tion. In our opinion, there is really nothing 
in the intrinsic evidenoe as furnished by the 
appearance of the document whioh necessarily 
lead* to tha iuferaao) that the entry in 
question was made after the execution of 
the document. On the other hand, it was the 
duty of the Sub Registrar, under section 20 
of the Registration Act, to satisfy himself 
whether any interpolation had been made after 
the execution, and the faot that the Regis* 
trar did not make any note to that effect 
shows that he was satisfied that the 
writing in question existed before execution. 
We have considered the evidenoe in this 
connection. D, W. No. 4 undoubtedly suggests 
that Schedule l was interpolated after 
execution and so also the other witnesses on 
the side of the defendants. We prefer to 
accept the evidence of the plaintiff’s witness 
No. 2 whioh undoubtedly is in aocordanos 
with the ordinary presumption of law. In 
Halsbury’s Laws of England, Volume X page 
411, paragraph 739, it is laid down "any 
alteration, erasure, or interlineation appearing 
on the face of the deed is presamed, in 
the absence of evidenoa to the oontrary, to 
have been made before the execution of the 
deed.” Similarly, in Norton on Deeds, page *6 
"Alterations and interlineations in a deed are 
presumed in the absence of evidenoe to the 
oontrary, to have been made prior to the 
execution.” This presumption of law is 
strengthened in this case by the omission of 
any note by the Registrar that, at the time 
the document was presented to him foe 
registration, it contained any interpolations 
made after execution, We, tuerefore, hold 


that the Subordinate Judge was wrong in 
finding that Exhibit A was not properly and 
validly registered. 

Only one other thing remains, namely, 
that of interest. The original rate of interest 
stipulated for was 101 percent. In default 
of payment of interest on the specified dates, 
the defendants agreed to pay 12 per oent. 
compound interest. The Subordinate Jadge 
has given a decree for 10| per oent. simple 
interest without giving any compensation as 
agreed in case of default. 

We allow 10| psr cent, oompound interest 
from the date of default. The plaintiff is 
entitled to interest at this rate up to the date 
of payment. The decree of the Subordinate 
Judge will be modified in accordance with 
the above finding. The respondents Nos. 1, 2 
and 4 will pay the costs of the appellant 
throughout. The appellant, who has failed 
as against the 3rd respondent, will pay his 
costs of this appeal. Time for redemption 
will be extended to six months from this 
date. 

m. c. p. 

Decree modified. 


PRIVY COUNCIL. 

Appeal from the OALcum High Court. 

July 8, 1919. 

Present :—Lord Buck master, Lord Atkinson, 

Lord Phillimore, Sir John Edge and 

Mr. Ameer Ali, 

LAOHMAN DAS KHANDELWAL 

AND ANOTHER—PLAINlIFFA—APPELLANTS 

versus 

RAGHUMULL— Defendant—Rcspondbnt. 

Principal and agent—Broker authorised to appoint 
under.broker—Principal contract, termination of. 
effect of—Under.broker, whether entitled to damages. 

D. and Co , by an agreement, dated 31st May 1911, 
appointed R and J of the firm of Ji a to be their 
brokers for the aale and purohase of augar for fire 
years, or for such farther period as might bo 
mutually agreed upon, and the agreement contained 
a clause for the appointment of under-brokera. R, 
and J. entered into an agreement on 8th June 1911 
with L constituting him an under-broker. J., one of 
the brokers, died on 27th April i9i2, and on 12th 
August U12 R. summarily terminated the contract 
with L. on the ground of alleged breach of duty. 0* 
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2r.-l Docci I .it >9'2 D and Co, entered into a new 

L-inent with H., dificiing in many material res¬ 
ects !'r«.m the contract of :<lst May 19il, appointing 
J.im WoIct in the same business for a new period 
of live years on different, terms L brought the 
present suit claiming damages for wrongful termina¬ 
tion of his agency assessing the damages for the 
period of the contract, and for accounts The High 
Court gave him a decree for damages calculated at 
the rate of prospective earnings up to ind Decem¬ 
ber iSi 2, holding that the contract upon which the 
suit was based was terminated on that date. On 
appeal: 

Held, (U that as the contract of 8tli June 1911 
depended for its existence and duration upon the 
continuance of the contract of a st May 1911, and 
as this latter contract was superseded by the con¬ 
tract of nd December ’912, the contract of th June 
19 1 1 necessarily came to an end : [p 85 , cols. 1 & -5.] 

‘2) that the contract of nd December 912 w&s 
not an extension of the original contract but was 
a completely new bargain which terminated the 
original contract, [p. 8SH, col 2 ] 

Appeal from a judgment and deoree of 
the Caloutta High Court (Sandersor, 0. J., 
Woodroffe and Mookerjee, JJ.), dated the 
11th of February H16, reported as 38 Ind. 

Cas. 278. 

Mr. A. M. Dunne K. £.,and Sir William 
Garth , K. 0 , fer the Appellants. 

Mr. L. DeQaruyther , K. 0., and Mr. K. 
Brown, for the Respondent. 

JUDGMENT. 

Lord Bdckmaster —By an agreement, dated 
the 31st May 191 J, David SaseooD & Co., 
Limited, appointed Ragbnmnll and Juggomnll 
of the firm of Madboram Hurdeodas, to 
be their brokers for the sale and pnroh&ee 
of sugar for a period of five years from 
the date of the agreement, or for enoh 
further period as shonld mutually be agreed, 
unless the agreement should be sooDer 
determined under provisions therein con¬ 
tained. 

The agreement contained a olause for the 
appointment of under-brokers in the following 
terms:— 

“2. The brokers shall employ suoh 
under-brokers as shall or may be necessary 
or required for the purposes of the com¬ 
pany’s sugar business, and that soob under- 
brokeis shall be under the oontrol of the 
company, and the brokers shall from 
time to time be responsible for tbe fidelity 
Df the said under brokers and dismiss 
suoh of tbe under-brokers as the company 
may direot, aDd employ others in their place.” 
- And also a clause imperfectly worded, 
but intended to provide, and accepted by 


' ' (1920 

all parties as providing, that the agreement 
might be ended by three oaleDdar months’ 
notice on either side. 

On (he 8th June 1911, the brokers so 

onrstitnted entered into an agreement with 
the appellants onn?titntiDg them under- 
brokers. This agreement reoited the original 
eontraot, and effected the appointment by 
clause 1 in these words:— 

“The brokers shall appoint and do hereby 
appoint tbe under brokers and the under 
brokers do hereby agree to become aDd act 
as under brokers for tbe said brokers for tbe 
pale and purchase of sugar in reepeot of all 
ocr.traots to be entered into by them for. or on 
behalf of the said David Sassoon & .Co„ 
Limited, under tbe aforesaid agreement and 
during the subsistence of the said agreement 
or for such further period as the said 
brokers and the said company may further 
extend.” 

The other olaures of the agreement fol* 
lowed the provisions of the earlier con¬ 
tract, but contain nothing material to the 
real question raised by this appeal. 

On the 27 th April 1912, Juggomnll 
died and, though it was at first urged that 
the contract was thereby ended, this point 
was decided against the respondent and 
was not raised before their Lordships. On 
the 24th May 1912, a new agreement appears 
to have been made between Sassoon & Oo. 
and the respondent, the surviving partner 
of the firm of Madhoram Hurdeodas, but 
it has not been produced and their Lord¬ 
ships are ignorant of its oontenta. 

On the 12th August, 1912, the appel¬ 
lants’ contract was summarily ended by 
the respondent on the ground of alleged 
breaches of duty. On the 2nd December 
1912, a new agreement was entered into 
between David Sassoon & Co^ and the 
respondent, differing inmaDy material respects 
from the contract of the 3lst May lull# 
and appointing the respondent broker m 
the same business fora new period of five 
years on different terms. On the 28th 
July lb 13, the appellants instituted the 
proceedings, ont of which this appeal has 
arisen, claiming against the respondent 
damages for wrongful termination of their 
agency, and aooonnts both under the writ¬ 
ten eontraot and under a verbal .eontract, to 
which further reierenoe will be made. 
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A defenoe was pat forward that the 
dismissal was justified, but this wholly 
failed, and the only questions now opeu 
are (1) the measure of damages for worngful 
dismissal, (2) as to the basis on which accounts 
ought to be direated for monies due under 
the oontraafc, and (3) a subsidiary claim 
iu respect of the verbal agreement. 

The questions are independent of eaeh 
other and need separate consideration. 

With regard to the damages, the learn¬ 
ed trial Judge thought that, the period of 
the contrast beiag five years, the appel 
lants were entitled to oompensation for loss 
of employment upon that footing and the 
gross earnings being admitted as Rs. 30,000 
for the 14 months during whiah the 
agreement had run, after allowing for 
expenses, he fixed Rs. 1,0 j 0 a month as 
the average net profit. This would produce 
Rs. 46,000 for forty six months the residue 
of the term, and from this sum he de¬ 
ducted Rs. 16,000 as prospective earnings, 
leaving Rs. 30,000 as the estimated damages. 
It is true that in arriving at this con¬ 
clusion he had not before him the oritiaal 
contract of the 2nd December 1912, and 
it is impossible and unnecessary to conjec¬ 
ture why a document of suoh importance 
was not forthcoming at the trial. It was, 
however, produced before the High Court 
on appeal, who held that this contract 
necessarily ended the original appointment 
of the respondent’s firm as brokers to 
Sassoon & Jo., and that with its termina¬ 
tion the appellants’ contract likewise came 
to an end. They altered the Q rat ® ° f 
prospective earnings per month to Rs. 
and allowed this sum up to the 2nd 


December 1912. , 

In so deciding, their Lordships think, that 

the High Court rightly interpreted the 

bargain between the parties and awarded 

damages on the correct principle. 

The contract of the 8th June 1911 was 
a contract which, in its very nature as 
well as in its terms, depends for its ex¬ 
istence and duration upon the continuance 
of the contraot of the 3lst May J^ 11 * 
Ifc is stated that the appointment it effects 
is for “the sale and purchase of sugar 
in respect of all contracts to be entered into 
by them, [». e., the respondent] oni behalf ot 
the said David Sassoon & Co. Limited, under 
the aforesaid agreement* [*. «•» the agreement 


of the 3lst May 1911J and during the sub¬ 
sistence of the said agreement, or for suoh 
further period as the said brokers and the said 
company may farther extend,” Eveu apart 
from the words wbioh make the period 
of the contract identical with that of the 
covering authority, the mere fact that 
the appointment is an appointment to act 
as brokers in respect of the sugar bought and 
sold by the respondent’s firm under their 
bargain with Sassoon & Co., shows that 
when they ceased to buy and sell sugar 
in accordance with that authority, the 
appointment of the appellants as brokers 
would necessarily come to an end. 

Ifc is not necessary to consider what the 
position would be if the original agreement 
were ended simply as a means of defeating 
the appellants’ rights ; for, no such case 
is urged, and the question does not arise. 
That the contract of the 2nd December 
1912 cannot be treated as an extension 
of the original contract, but is a completely 
new bargain, wbioh in itself terminated 
the original contract, is plain ; for the 
terms of the two contracts differ in many 
important respects, and, most notably, in 
the amounts of commission to be paid. 
Whether or no this latter contract followed 
a termination by three months’ notice of 
the earlier oontraot pursuant to the pro. 
visions whiah it contained, is immaterial. 
The provision as to notice was a means 
by which either party to the oontraot 
might briug it to a close against the will 
of the other. It was always competent to 
them both by agreement to end it when 
they pleased; and whether it was ended 
by one means or the other, no breach has 
been committed of the respondent’s duties 
under bis contract with the appellants* 
since such oontraot never expressly oreated, 
nor impliedly involved, any obligation not to 
agree with Messrs. Sassoon to a new contract 
of brokerage, if and when it was thought fit. 

With regard to the action for monies 
due nnder the contract of 8th June 1911, 
the only question that arises is as to 
whether toe respondent is entitled to make 
a reduction in respect of looses arising 
from the incomplete contracts existing when 
the arrangement witn the appdllants came 
to an end. The learned trial Judge 
thought that he was not; but in this view their 
Lordships capnot ooneor, ^ 
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The accounts showed that certain losses 
always arose, due to the failure of custo¬ 
mers, who were introduced, to accept 
delivery and pay for the goods they bad 
bought. 

It is urged on behalf of the appellants 
that, bad their services been continued, 
their losses might have been minimised, 
owing to their personal relations with the 
customers. This is, indeed, a reasonable 
possibility, but the appellants have failed 
to show that the difference between tbe 
amounts wbioh the respondent seeks to 
deduot under this head are so materially 
out of proportion to tbe average loss 
that was sustained during their period of 
agenoy as to make a substantial difference 
in* the figures, and, in these circumstances, 
their Lordships see no reason to interfere 
with the judgment of tbe High Court, wbo 
take tbe view that aotual losses should 
be deducted. 

Tbe final question relates to a claim 
with regard to business done under a 
verbal oontraot made between tbe appel¬ 
lants and the respondent’s firm for broker¬ 
age on goods bought by tbe respondent’s 
firm from Messrs. Sassoon & Co. direot 
and from their buyers. The learned trial 
Judge in directing an aeaonnt of the sum 
due, in addition to a figure no longer 
disputed of 8 per cent, brokerage, adds 
also an account in respect of profits. This 
formed no part of his original judgment, but 
was added in the decree. There is no analysis 
by tbe learned trial Judge of the evidence 
which led him to inolude this olaim. The 
High Court on appeal thought it was 
insufficient for the purpose, and with that 
view thoir Lordships agree. The appellants 
in their evidenoe ir. chief do not in the 
first instance make a claim to embrace 
these sums. They stated : ‘ Juggumal tcld 
us that we would get the same commission 
for selling these goods;” that is, the 
same commission as they were receiving 
under the original contract, and in this 
the payment by commission is distinct 
from payment by a share of profits. They 
added that they were olaimiog a share of 
tbe profits in respect of these accounts, 
but they oerfainly did not say in exami 
antion in ohief that there was any agree¬ 
ment that those profits should be paid. 


tint) 

There is no sufficient explanation of 
how the olaim for profits became included 
in the original decree, and their Lordships 
think that the High Court were right in 
rejecting it. For these reasons they 
think that this appeal should fail, and they 
will humbly advise His Majesty tbatit should 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the Appellants.—Messrs. Puqh 

Sc Co. 

Solicitor for the Respondent.—Mr. 0. C . 
Farr. 


CALCUTTA HIGH COURT. 
Lettebs Patent Appial No. 130 Of 1919. 

April 22, 1920. 

Present: —8ir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and Justice Sir Ernest 

Fletcher, Kt. 

SURESH OHANDR4 BISWAS— 
Defendant—Appellant 
versus 

JOGENDRA NATH SE N—Plaintiff— 

Respondent. 

Easement — Owner, whether can increase hit right — 
Burden of proof — Appeal, second—Expert evidence, 
whether can be taken. 

The owner of an easement cannot, by altering 
his dominant tenement, inorease his right. 

Where, therefore, the defendant the owner of a 
hut haring eaves 8 feet from the ground hanging 
over plaintiff’s land replaoed it by a two-storied 
building haring a cornice 22 feet from the ground, 
with the result that accumulated water came down 
with greater force: # . 

Held, that an additional burden had been imposed 
upon the plaintiff's land. Lp 850, col. 2.] 

The owner of a dominant tenement who claims 
an easement must prove that by an alteration in 
the dominant teaement no additional burden has 
been thrown on the servient tenement and be is 
not emitted in seoond appeal to ask that expert 
evidenoe be taken, [p 856, ool. 2.] 

Letters Patent Appeal against the follow¬ 
ing decision of Mr, Justice Newbould, 
dated the 20tb June, 1919. 

Njwboolp, J.—The plaintiff and the de¬ 
fendant are two brothers. They were formerly 
joint owners of certain property and as a 
result of a partition, amongst other pw? 
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party a pieoe of land on whioh there was 
a privy fell to the lot of the plaintiff and 
the pieoe of land immediately to the north 
fell to the lot of the defendant. The 
plaintiff brought the Bait not of whioh this 
appeal arises for a mandatory injnnotion 
on the defendant to pall down a oornioe 
and string-oourse pat np by the defendant 
bo as to overhang the plaintiff’s land and 
for a dealaration that the defendant had 
no right to make suth projections. The 
defendant’s oase is that, before the parti¬ 
tion, Ihere were two tiled huts on his pieoe of 
land, and that the eaves of one or both 
of those huts tonohed the north wall of 
the plaintiff’s privy and that on severance 
he had an easement or quan-easement whioh 
gave him the right to a struotnre promot¬ 
ing in eqaal extent over the plaintiff’s 
land, and that this justifies the ereation 
of the sornioe and the string-oourse. The 
6uit was dismifsed by the Speoial Mansif 
of 24*Pergannabs bat deoreed by the Sub¬ 
ordinate Jadge of the Third Court in that 
distriot. The learned Subordinate Judge 
did not deaide the question whether there 
was originally a right of easement arising 
from the existence of the tiled huts ; bu‘, 
admitting, for the saks of argument, that 
the defendant had acquired sooh a right, 
he held that that did not give him the 
right to oonstruot the oornioe and the 
gtring-oourse to whioh the plaintiff objecte d 
The learned Subordinate Judge based his 
decision on three different grounds. The 
Brat was that as the dominant tenement, 
the tiled hut, had been oompletely destroyed 
by the defendant, the defendant could not 
olaim the easement in respeot of this new 
building whioh he might have enjoyed in 
respeot of his old tiled hut. He next held 
that as the oornioe and the string-course 
were mere ornamental works, no right of 
easement oould be claimed for these projeo- 
tions, siting the oase of Nritta Kumari Dassi 
v Puddomoni Bewah (l) in support of this 
finding. Lastly, he held that the oornioe 
and the string-oourse oould not be allowed 
to remain as they were an additional 
harden npoa the servient tenement. I have 
some doubt as to the correctness of the 
learned Subordinate Judge’s decision on the 
first two of those grounds but on the 

< (j) 80 0. 603j 7 0. S7. H. 0*9. 


third ground, his decision is conclusive in 
second appeal. The question whether an 
additional burden has beeo thrown by the 
new building in excess of the inconvenience 
caused by the existence of the tiled huts, 
appears to me to be a pare question of 
fact whioh cannot be questioned in second 
appeal, nor can it be said that the finding 
is unreasonable. The tiled huts, as pointed 
out, were about 8 feet high from the 
ground ; the string-course is 12 feet and 
the oornioe 22 feet above the ground. 
From these facts the learned Subordinate 
Judge drew a further inforenoe of fact 
that the water would fall with greater 
force from the greater height. It is con¬ 
tended that, as more water would ba falling 
from the roof of the tiled huts than 
would fall from the cornice and the 
string-course, there oonld have been no 
greater inconvenience from the projection 
of the new bailding than there had been from 
that of the old. But these are questions 
into which we cannot go in second appeal ; 
consequently, though there are authorities 
to support the oontention of the appellant that 
the palling down a house with an intention to 
erect a new one does not cause loss of the 
servitude, that is conditional on there being 
no increase of the harden. Also it seems 
to me open to qaestion whether the decision 
in the oase of Nritta Kumar Dasti v. 
Pudiomoni Bewih (l), is applicable to the 
facts of the present oase. There it was held 
that there could be no prescriptive right 
to a projection whioh had been erected 
msrely for the purpose of ornamentation. 
Bat here, at any rate, in this Court, the 
defendant-appellant does not b»3e his olaim 
on a right obtained by prescription bat as 
a quasi easement resulting from a severance. 
If the right to erect a building projecting 
over tho plaintiff's land ooutiausd, I do 
not think that the defendant would lose 
that right by making an ornamental pro- 
jsctioa. Bat. taking the appellant’s oase at 
its bast, he cannot establish a right to 
eraot a new bailding on the site of the 
old whioh throws an increased harden on the 
plaintiff's land. 

Oa this groaad the decision of the lower 
Appellate Ooart mast be upheld and this 
appeal is dismissed with costs, 
v -Babas Snat Chanira Roy Ohouoihury and 
Atita Banjan Qhoie, for the Appellant. 
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Babue Sibaprasanna Bhattacharyya , Broo 
Lai Ohakravorti and Pasupati Nath Sastrx , for 
the Respondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit instituted by the re* 
spondent for a mandatory injunction to pull 
down a oornioe and string-oourse pat op 
by him eo as to overhang the plaintiff's 
land, upon declaration that he had no right to 
make suoh projections. 

The Courts below have found that the 
defendant had a hut on the disputed land 
in respect of which he had an easement. 
The only question in controversy is, whether 
the right of easement exists in respect of the 
two-storied building by which the hut has 
been recently replaced. 

Now, it is well settled that no man oan 
impose a new or increased restriction or 
burden on his neighbour by his own aot, 
and for this reason an owner of an easement 
cannot, by altering his dominant tenement, 
increase his right. This principle is well 
illustrated by the decision in Harvey v. Walters 
(2). In that case, the house in respeot 
of wbiob an easement was enjoyed was pulled 
down and was replaoed by a new house three 
feet higher than the original one. The Court 
held that, in these circumstances, as there 
was no addition to the burden, the easement 
remained unaffeoted. The plaintiff there 
was the owner of oertain premises the eaves 
of which projected over adjoining land of 
the defendants and bad beoome entitled by 
length of user to have the rainwater drop 
from suoh eaves on to the defendant’s land. 
The plaintiff in rebuilding his premises 
carried the wall abutting on defendant’s 
land to a slightly greater height than be* 
fore, and raised the height of the eaves 
from the ground to the same extent. As 
there was no evidence that a greater burden 
was thrown on the servient tenement by 
the alteration, it was ruled that the ease¬ 
ment was not thereby destroyed, and the 
plaintiff was entitled to the right of eaves¬ 
drop from the premises as altered. This deci¬ 
sion followed the earlier oase of Thomas v. 
Thomas (3). 

In the oase before us, the Subordinate 
Judge has oarefully gone into the question 

(2) (1873) 8 C. P. 162; 42 L. J. 0. P. 105; 28 L. T.S43. 

(3) (1835) 2 C. M. & R 84: 1 Gale. 61; 5 Tyr. 804; 4 

Li l (n. b.) e*, 17^1 iw e. a. i6,4i a, a. & 78 , 
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and has come to the eonalusion that tha 
burden has been increased. The Subordinate 
Judge found that the defendant bad an* 
oroaohed on the superincumbent portion of the 
plaintiff’s land by making the cornice and 
the string-oourse at two places, one at a 
distance of 12 feet and the other of 22 
feet from the ground, while the eaves of 
the tiled hut stood at a distance of only 
8 feet from the ground and hung over the 
plaintiff’s land along one line. He further 
pointed out that the accumulated water 
trickles down from the cornice from a height 
of 22 feet and consequently with greater 
force than the water whiah formerly came 
down from a height of eight feet only* 
On these facts, the Subordinate Judge came 
to a finding that the present cornice has 
to a certain extent created additional burden 
on the plaintiff’s land. Mr. Justice Newbould 
has correctly held that this finding of fact 
must be accepted for the purpose of the 
second appeal. 

The appellant has finally argued that 
expert evidence should have been taken. 
There is no foroe in this contention. The 
onus was upon the appellant, who claimed 
the easement, to prove that when the hut 
was replaced by a two-storied building, no 
additional burden wan imposed upon the 
servient tenement ; yet he never offered 
to give expert evidence on the subject. We 
are accordingly of opinion that the decree 
made by Mr. Justice Newbould must be 
affirmed and this appeal dismissed with 
oosts. 

Appeal dismissed. 


MADRA- H’GH COURT. 

IFULL BENCH. 

OitiL Revision Piiition No. 1216 or 1918. 

March 29, 1920. 

Present: — Sir John Wallis, Kt:* Chief 
Justice, Justice Sir William Aylingi Kt., 
and Mr. Justice Ooutts-Trotted 
GOPALAKRISBNA NAlOKER— 

Petitiomer 

versus 

VISWANATHA IYER (de.d asd others— 

Respondents, 

Civil Procedure Cods (4$ V of 1908), Q. XXf, *V69 
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—Execution of decree—Mortgage by judgment-debtor 
after sale—Bight of mortgagee to apply to set aside 
sale. 

A person who acquires a mortgage interest in 
property after a Coart sale is not a person entitled 
to apply under Order XXI, rule 89, Civil Procedure 
Code, to set aside the Bale, that rulo is limited to 
those persons who acquire an interest before the 
sale.' [p. 859, col. 1.] 

Petition, under section 115 of Aot II of 
1908, praying the High Court to revise the 
order, dated 23rd September 1918, of the 
District Court, Tanjore, in Civil Miscellaneous 
Appeal No. 34 of 1918, preferred against 
the order, dated the 6th Maroh 1918, of the 
Court of the Dietriot Munsif, Mannargudi, 
in Execution Appeal No. 1 of 1918, in 
Execution Petition No. 557 of 1917, in 
Original Suit No. 31 of 1917. 

This petition came on for heaing on the 
11th of February 1920 before Jnstioe Sir 
Abdur Rahim, Kt„ who made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Abdor RiHIM, J.—The petitioner is a 
usufructary mortgagee of a certain proper¬ 
ty which was sold by Court in execution of 
a decree against the mortgagor. The peti¬ 
tioner’s mortgage was executed after the 
date of the sale, and he applied under 
Order XXI, rule 89, Civil Procedure Code, 
to have the sale set aside on depositing 
the purohaee-money. One of his contentions 
was that he acted merely as an agent of the 
judgment-debtor in making the application. 
That contention was rejected by the learned 
District Judge ; and, if I were finally dis- 
posing of this petition, I should be inclined 
to agree with that finding. But two other 
important questions of law have been 
raised on which there is a conflict of author- 
ities ; and as, on going through the decisions 
on the subject, 1 am inolined to doubt the oor- 
reotness of some of the rulings of this Court, 
1 feel compelled to send the case to the learned 
Chief Justice so that it may be heard either 
by a Division Benoh or by such other Bench 
as he might like to constitute for the pur- 

pose. 

The first question is, whether a person 
obtaining a mortgage after an auction sale 
from the judgment debtor is competent to 
act under Order XXI, rule 89. Mr Justice 
Benatm Wd Mr. Juatioe Sundara Aiyar in 


Anantha Lahehmi Ammal v. Sankaran Nair (1) 
held that such a person is entitled to make aft 
application for setting aside the sale on 
depositing the purchase-money. That view 
has found acceptance by another Division 
Bench consisting of Mr. Jnstioe Sadasiva 
Aiyar and Mr. Justioe Spencer in Subbard - 
yiidtt v. Lahshminaranamma (2). These 
ruliDgs are more or less in aocordanoe with 
the decision of Appaya Shetti v. Kunhati 
Beari (3) which was one under section 
310A of the old Code. On the other band, 
this view of tbe law is opposed to that of the 
Bombay High Court in Pandurang Lazman 
v. Qovinda Dada (4), of the Patna High 
Court in Dhanwanti Kusr v. Sheo 
Shankar Lai (5) and the Allahabad High 
Court in Ishar Dan v. Asaf Alt Khan (6), 
though I am not in agreement with the 
learned Judges of these latter High Court on 
the question whether the judgment-debtor 
who ba9 purported to sell the property after 
tbe anction sale is competent to make the 
application. On that point 1 am inclined to 
agree with the view of the Bombay High 
Court that he is so competent. 

With all due deference to the learned 
Judgee of this Court who were parties to the 
decisions above referred to, it seems to me 
that, to hold that a person who obtains 
a oonveyanoe from the judgment-debtor 
after his property has been sold in 
exeeution of a decree can apply under 
Order XXI, rule 89, is to go against the plain 
language of the Legislature which says: 
“where immoveable property has been sold in 
execution of a deoree, any person, either 
owning such property or holding an interest 
therein by virtue of a title acquired before 
suoh eale, may apply to have the tale set 

aside on his depositing in Court.” To my 

mind it is clear that tbe date of the sale is 
the determining point of time with reference 
to which the Court has got to deoide as to the 
person who is entitled by virtue of his title to 
or interest in tbe property to apply under 
rule 89, Order XXI. Tbe plain intention of 

(0 18 Ind. CaB. 670; 24 M. L. J. 206; 13 M. L. T. 
123; (1913) M. W. N. 101. 

(2) 22 Ind. Cas. 193; 38 M. 776; 16 M. L. T. 98; 
(1914; M. W. N. 147; 1 L. W. 69. 

(8) 30 M. 2(4; 17 M. L. J. 127. 

(4; 37 Ind. CM. 211; 40 B. 667; 18 Bom. L. B. 
571. 

(6) 61 Ind. Caa. 878; 4 P. L. J. 340. 

(6) 13 Ind. Cas. 184f 34 A> 186; 9 A. L. J. 19, 
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the Legislature so far as it can be divined by 
giving to the words used their ordinary 
meaning is to enable the person who was either 
the owner of the property or had an interest 
in the property at the date of the sale to 
have the sale set aside on oonforming to the 
provisions of the Code. The reasoning in 
Anantha Lakshmi Animal v. Sankaran Nair (l) 
and in the other Madras deoisions proceeds, 
in the first place, on the assumption that even 
after the auction sale, the judgment-debtor 
remains the owner of the property and can 
pass the title to other persons before the 
sale besomes absolute, in accordance with the 
provisions of the Civil Procedure Code, 
fc eotion 65 gf the Code says that the property 
sold in execution of a decree vests in the 
purchaser from the time when the property 
is sold and not from the time when the sale 
besomes absolute, and that is what is 
emphatioally pointed out by the Privy Oounoil 
in BHawarn Kumar v. Mathura Prasad Singh 
(7). Again the learned Judges in Anantha 
Lakshmi Ammal v. Sankaran Nair (1) 
seem to have been greatly influenced by what 
they considered to be the polisy of the section. 
They seem to be of the opinion that the 
object of the Legislature is to give every 
ohanoe to persons having an interest in the 
property to set aside the sale and, therefore, 
felt themselves justified in plaeing a wide 
construction on the words of the seotion. 
Even granting that the Legislature intended 
that the rule should be somewhat liberally 
construed, it seems to me somewhat anamo- 
lous to say that where the property is sold 
in execution of a decree and a person has 
bought that property and paid the purohase- 
money as required by law, the interest 
acquired by snob a purohaser could be set at 
naught, not only in the interest of the 
person who was the owner of the property 
or had aoquired an interest in it at the 
time of the sale but also of persons who 
purported to buy the property or to acqaire 
an interest in the property after the anotion 
sale. That the Legislature should think of 
giving preference to the latter as against the 
purohaser at Court auction is not, in my 
opinion, in consonance with one’s ideas of 
what is right and just. The judgment* 

(7) 16 Ind. Cai. 210; 40 0. 89; 16 0, W. N. 986; 23 
M. L. J. 311; 12 M. L. T. 362; (1912) M. W. N. 214* 
14 Bom. L. R. 1046; 16 ,0. L. J. 606; 69 L A. 228 
IP. QJ. - 


debtor’s interest having been sold, any 
alienee from him after the sale- must be 
more or less in the position of a mere 
speculator and it seems difficult to presnme 
any intention on the part of the Legislature 
to favour such a speculator. On the other 
hand, the case of the owner of the property 
or of the person to whom it had been 
transferred at the date of the sale stands on 
a very different footing, and the Legislature 
might well have thought that such parsons 
should be given a further ohanoe of saving 
the property, if possible. It may be that in 
order to raise the money under rule 89 of 
Order XXI he might sometimes have to 
enter into arrangements with third persona, 
but it is a different thing to say that 
such third persona were sought to bs benefit* 
ted by the rule. ■ 

As regards the question of construction 
pure and simple, I really do not follow the 
reasoning in Anantha Lakshmi Ammal v. 
Sankaran Nair (l) by which the words by 
virtue of a title aoquired before such a sale” 
are sought to be limited to the words 
“holding an interest therein” and not as 
extending aleo to the words ‘ owning sash 
property.” The other question that arises 
upon the petition is whether this is a matter 
which comes under siotion 115 of the Civil 
Procedure Code. The question is answered 
in the affirmative in Anantha Likshmi Ammal 
v Sankaran Nair (l) and also in 
Dhanwanti Kuer v, Shea Siankar Lai (5). 
But in Subbarayudu v. Lakshminarasamma 
(2), above alluded to, Mr. Jnatioe Sadasiva 
Aiyar expressly dissents from that view, 
while Mr. Justice Spencer does not express 
any opinion either way. Oo this point I am 
inclined to agree with Mr. Justice Sadasiva 
Aiyar. The argument in support of the 
petition is that when a Court is moved by 
means of an application under Order XXI, 
rule 89, it has jurisdiction to act, only if 
moved by persons fulfilling a certain descrip¬ 
tion. This seems to me to involve a fallacy. 
If the Court ha9 jurisdiction to deal with 
the matter, the question whether a certain 
person can move the Court for an order 
in his favour will be one of law depending 
on the construction of the rule. Oae might 
as well say that a Court which had jurisdic¬ 
tions to entertain a suit with respect to 
certain properties aoted without jurisdiction 
in entertaining the suit at the instance of 

a a a ■ f . 
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the party who is ultimately found to have 
no title to or interest in the property. This 
petition must be submitted to the learned 
Chief Justioe for disposal. I would not 
have expressed my opinion on the qaestions 
arising on the petition, but as they have 
been fully argued, I thought I might as well 
express the opinion which I formed. 

The petition oame on before the Full 
Bench for bearing. 

Mr. K. 8. Jayarama Aiyar, for the Peti¬ 
tioner,—A person who takes a mortgage 
after an auction-sale is a pereon who ‘owns 
such property* in Order XXI, rule 89, Civil 
Procedure Code. Under section 3 10A of 
the repealed Code the subsequent mort¬ 
gagee was held to be an owner A person 
who aoquires title subsequent to the auotion 
sale oan apply under Order XXI, rule 89. See 
Anantha Lakshmi Ammal v , Sankardn Nair (1) 
and Subbarayudu v. Lakshminarasamma (2). 

[WaLLIP, C. J.—There is a change in the 
language in the new Code from the corre- 
sponding provision in the old Code. A 
usufructuary mortgagee is only a person 
holding an interest in the property and not 
its owner ] 

He is a representative of the ludgraent- 
debtor within the meaning of section 146 and 
oan apply as such. 

He has made the deposit on behalf of the 
jugdment debtor, and oan at least be treated 
as the latter’B ageDt. See Anantha Lakshmi 
Ammal v. Sankaran Nair (l) and Subbarayudu 
v. Lakshminarasamma (2). 

JUDGMENT.—This petition, which origin- 
ally aatce before Abdur Rahim, J., had been 
posted before a Beoah because the learned 
Judge doubted Anantha Lakshmi Ammal v. 
Sankaran Nair (1) and Subbarayudu v. 
Lakshminarasamma (2). Confining ourselves to 
the faats of this case, we are clearly of opinion 
that the petitioner who acquired a mortgage 
interest after the Court sale is not a person 
entitled to apply to set aside the sale under 
Order XXI, rule 89, Civil Procedure Code. 
A person having an interest in the property 
acquired before the sale is authorised to 
apply to set aside the sale. The petitioner 
has acquired an interest, but aoquired it after 
the sale and, therefore, does not aome within 
the role. As regards the further contention 
that he made the application to set aside the 
Bale as agent of the owner, the judgment- 
debtor, the lower Court has found as a fael 


that he did not, and we cannot interfere in 
revision. The petitioo is dismissed with 
costs. 
m, c. p. 

Petition dismissed. 


CALCUTTA HIGH COURT. 

Lettik8 Patent Appeal No. 122 op 1919. 

April 22, 1920. 

Present :—Sir Asutosh Mookerjee, Kt., 
Acting Chief Justice, and Justice Sir 
Ernest Fletcher, Kt. 

BRAHMAMOYEE BARMANI— Plaintiff 

— Appellant 
versus 

Sheikh MUNSUR— Defendant— 
Respondent. 

lenancy , essential elements of —Profit sharing 
arrangement, whether oeates tenancy. 

In order to create a tenancy in land there must 
be a covenant to pay rent and an interest created 
in the land in favour of the grantee, [p. 860, col. 1.] 

Where, therefore, a person took over land on the 
condition that he would bring it nndor cultivation 
and retain half the produce as hie remuneration 
making over the other half to the landlord, and that 
at the end of eleven months he would quit without 
notice : 

Held, that no tenanoy had been created and that 
he was bound to vacate at the end of the period 
stipulated, [p. 860, col. 2.] 

Letters Patent Appeal agamst the decision 
of Mr. Justice Newbould, dated the 27th 
May 19.9, reported as 53 Ind. Cas. 541. 

Babu Sally Kinkar Ghuckerbutty , for the 
Appellant. 

Babu Rajindra Ohandra Quha, for the Re- 
pondent. 

JUDGMENT. 

Mookerjee, Acra. C. J.—This is au appeal 
by the plaintiff in a suit for reoovery of 
possession of land. 

The case for the plaintiff is that the 
land was made over to the defendant for a 
period of eleven months on condition, first, 
that the defendant would bring the land 
under cultivation, would make over half the 
produce to the plaintiff and take the other 
half as bis remuneration, and, secondly, that 
at the end of the eleven months, the defend* 
ant would vut the land without notice* 
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The defendant entered into possession but 
at the end of the prescribed period did not 
vaoate the land. The resnlt was the 
institution of this suit. 

The defendant pleaded, contrary to the 
terras of the doonraent executed by him in 
favour of the plaintiff, that he was an occu¬ 
pancy raiyat and was, not liable to be.ejected. 
He alleged that h6 was at the date of the 
execution of the document, a settled raiyat 
of the village holding other lands, and 
that as he beoame a tenant of the disputed 
land the moment the deed was executed 
and he entered into possession thereunder, 
he forthwith aaquired the status of an 
oooupanoy raiyat in respect of the land in 
suit. Mr. Justice Newbould has accepted 
this contention and has dismissed the claim 
for ejectment. 

The terms of the oontraot between the 
parties are Bet out at length in the judg- 
ment of Mr. Justioe Newbould and need 
not be reproduced here. It is sufficient to 
bay that the dooument does not, in our 
opinion, oreate a tenancy. In the 6rst plaoe, 
there is no oovenant to pay rent and, in 
the seoond plaoe, there is no olause whioh 
creates in favour of the defendant an interest 

in the land. Consequently, the two essential 
elements requisite for a lease are absent. 
The defendant no doubt beoame a burgadar 
but it is well settled that a burgadar is not 
neoessarily a tenant. A burgadar is a person 
who enters into a profit-sharing arrangement; 
he cultivates the land, gives a share of the 
profits to the owner and keeps the remainder 
as his remuneration. In individual oases, 
the terms of the contrast may indicate that 
the intention of the parties was to oreate 
in the grantee an interest in the land ; in 
other words, if there is a demise, a tenanoy 
is oreated. But the ease before us is not 
of that description. There is one important 
feature of the transaction, whioh makes it 
plain that the parties did not intend that 
there should be a tenancy. The period 
during whiob the oontraot was to subsist 
was fixed at only eleven months; it is certainly 
surprising to be told that in this country 
cultivating leases are granted for suoh a 
short term as eleven months. Besides, 
there was here an express undertaking by 
the defendant to quit the land without 
notioe upon the 6xpiry of the prescribed 

term. It is not disputed that, at the date 


of the arrangement, the defendant was' 
known to be a settled raiyat of the village. 
Consequently, the moment he obtained a’ 
tenancy right in the disputed land he would 
acquire the status of an occupancy raiyat 
under sub-section 1 of section 21 of the 
Bengal Tenanoy Aat. In suoh circumstances,'- 
it is inconceivable that the defendant should 
have solemnly agreed to quit the land at 
the end of 11 months. We cannot assume 
that the object of the parties was not to 
give expression to the real understanding 
between them, but rather to conceal the 
trne arrangement. Reviewing all the terms 
of the oontraot, we feel no doubt that there 
was no tenancy and that the defendant was 
bonnd to quit the land upon the expiry of the 
presoribed period. 

It is not necessary to refer in detail to 
the decisions mentioned in the judgment of 
Mr. Jnstioe Newbould. Eaoh case must 
turn npou terms of the contract between 
the parties. In the present oase we feel no 
donbt that the Subordinate Judge correctly 
made a decree for ejectment in favour of 
the plaintiff which should not have been 
reversed. 

The result is that this appeal is allowed, 
the decree made by Mr Justice Newbould 
set aside and the decree of the Subordinate 
Judge restored with oasts here and before 
Mr. Justice Newbould. 

FLsicetitj J.—I agree. 

Appeal allowed. 
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to a Hindu widow, the amount of stridhan possessed 
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The right of a Hindu widow to claim maintenance 
is dependent on her remaining chaste, and she is 
liable to forfeit that right by subsequent acts of 
nnohastity, and the existence of an agreement or 
of a deoree securing maintenance to her would 
afford her no protection from such forfeiture. But 
a repentant widow may not bo absolutely aban¬ 
doned, she must be provided with a starving main¬ 
tenance so that she may not be compelled by need to 
lapse into an immoral life. [p. 865, col. 2; p. 866, 
ools 1 & 2.] 

In a suit against a Hindu widow for the discon¬ 
tinuance of an allowance secured to her as main- 
tenanoe under a decree, on the ground of her unchas¬ 
tity, the widow can only succeed if she can show not 
only that at the time of the plaint she was leading 
a chaste life, but also that she had done so for a 
considerable period previously, so as to lead to the 
oonclusion that she has completely renounced her 
immoral course, and is a reformed woman, [p. 867, 
Col. 1.] 

Appeal against the deoree of the Subor¬ 
dinate Judge, Liamoh, in Civil Sait No. 6 of 
1918, dated the 3lst January 1919. 

Messrs. 0. L Subhedar and R, B. Tikekar , 
for the Appellant. 

Dr. B. 8. Qour and Mr, R. K. Gandhe, 
for the Respondent. 

' JUDGMENT.—The plaint in the suit out 
of whioh this appeal arises was Bled on the 
21st February 1918, The plaintiff is the 
son by his first wife of one Narayan Rao 
Apte of Mauza Patbaria in the Damoh Tahsil 
who died on the 12tb February 1907. The 
plaintiff’s step-mother, Lakshmi Bai, was then 
only 15 years old and had borne no ohildren 
to her husband. The plaintiff’s age is given 
in the plaint as 32, so that, at his father’s 
death, he was 21 years old. 

: The defendant lived as a member of the 
plaintiff’s household till September 1910 
when differenoes arose whioh led to her 
oooupying a separate portion of the family 
house and oookiDg for herself. On the 17th 
February 1911 she sued the present plaintiff 
for possession -of 71*95 aores of absolute 
ocoupanoy land in Mauza Chhapri Sadak 
with a montly allowanoe of Rs. 85 for main- 
tenanoe, or alternatively for a maintenance 
allowance of Rs. 100 per mensem. This 
suit was compromised on the 5th July 
following and a deoree was passed the same 
day embodying the terms of the compromise. 
Under this arrangement the widow beoame 
entitled to a monthly allowanoe of Rs. 45 
■for life and to residence in a house opposite 
the principal family dwelling. She was also 
itted to retain the stridhan in her posses- 


The present litigation was started because 
the plaintiff ascertained the defendant to be 
pregnant. He alleged that sinoe their 
separation in 1910 the defendant’s oonduot 
had been wanting in modesty and, io view 
of her final lapse from virtue, he prayed 
that the deoree of July 1 != 11 be set aside, 
that the maintenance allowanoe presoribed 
thereby be disoontinued and that the house 
assigned for the widow’s reaidenoe be restored 
to him. 

The defendant gave birth to a girl on the 
7th April at Garhakota and in her written 
statement filed on the 23rd idem admitted 
this faot. She pleaded that the deoree of 
1911 oould not be set aside, inasmuoh as it 
was passed upon a compromise under whioh 
the defendant relinquished her olaitn to land 
and also to some striihan whioh she alleged 
to be in the plaintiff’s possession. She also 
pleaded that, in the event of the deoree being 
set aside, she was entitled to food, olothing and 
a house to live in. 

In an oral statement it was farther 
pleaded for the defendant that the birth of 
a obild was due to a single interoourse and 
that Bbe bad at no time committed any other 
aot of immorality. She was said to be 
penitent and to have resolved, on regaining 
her health, to undergo the penanoes enjoined 
by the Shastras. Rs. 25 per mensem was 
said to be the minimum allowanoe to whioh 
she was entitled, even if her olaim was res* 
trioted to starving maintenanoe. 

The plaintiff replied that the defendant 
had been leading an immoral and unohaste 
life for several years and was in no way repent* 
ant. 

The following issues were framed:— 

1. Does a single aot of unohastily divest 

a widow of her right of maintenanoe and reei* 
denoein the family house as against her step¬ 
son P 

2. Was the defendant guilty of only a 
single set of nnohastity as alleged by her 
and was she repentant and did she revert 
to path of morality when the suit was 
instituted ? Or has she been leading an 
immoral life persistently for several years and 
is still unrepentant and not iuolined to im¬ 
prove her ebaraoter P 

3. (a) Can the maintenance allowance 
not be reduced and the right of residence 
forfeited or ourtailed, because the same were 
fixed by a decree obtained on a compromise 




INDIAN OASES, 


[1930 


£62 

T.AK8BMI BAI V. VI8V1NATH RAO, 

between the parties and also because the 
compromise contained no condition as regards 
observance of chastity on defendant’s part ? 

(6) Should an implied agreement for its 
observance be presumed ? 

(c) Was the compromise arrived at between 
the parties in consideration of the relinquish¬ 
ment by the defendant of interest in land 
and atridhan ? 

4. (a) If the defendant is not entitled 

to maintenance and residence as fixed 
by the deoree, is she entitled to starving 
maintenance ? 

(b) Is she entitled to residence in the 
family bouse ? 

(c) If so, what starving maintenance would 
be proper taking the condition and position 
of the defendant in life and what arrangements 
be made for her residence P 

The trial Judge found that as an unchaste 
widow the defendant oould claim only a 
compassionate allowance with just enough 
accommodation near the family house to afford 
her a ohanoe of repentance and reforma¬ 
tion. He also held, on the evidence of a 
number of witnesses, that the defendant 
had been pregnant in 1912 also, that her 
subsequent conduct was highly suspicious 
and that she oould not be regarded as 
penitent, inasmuch as she had not up to the 
date the oase was closed for judgment per¬ 
formed the necessary rites of expiation 
though performance was not prevented by 
ill health or want of money. With regard 
to the compromise, the Judge considered 
that the allowance of Hs. 45 was fixed 
independently of the claim which each party 
set up against the other for ornaments and 
that the possession of absolute oooupanoy land 
which Lakshmi Bai claimed was intended 
to be nothing more than a substitute for a 
corresponding cash allowance. The finding 
on parts (a) and ( b ) of the third issue is thus 
expressed:— 

“Here the suit was purely one for main¬ 
tenance and the maintenance allowance was 
fixed not in consideration of any relinquish¬ 
ment of estate but of the general right 
which under the Hindu Law every widow 
has of beiog maintained out of the joint 
family property in which her deceased 
husband had a share. This right is not 
based on any contract, but on the general 
principles of Hindu Law. [per Banade, J., 


in Oopikabii v. Dattatraya Cl)]. In such 
oases there is a presumption that the right 
is subject to a change in the circumstances. 
The mere fast that the amount has been 
fixed by a deoree or agreement would not 
affeot the question. If the widow beopmes 
unchaste or the estate suffers in value and 
in income the allowance oan be forfeited 
or reduced [see the Bombay ruling cited 
above and also Sathyabhama v Keaava* 
charya (2)]. I hold, accordingly, that the 
right of maintenance and residence oan in this 
oase be curtailed or forfeited, even though 
fixed by a deoree upon a compromise, and 
that the condition for observance of chastity 
must be presumed as a necessary stipulation 
for continuance of the maintenance allowance* 
in this oase.” 


On the first and seoond parts of the 
fourth issue the finding was that, failing 
clear proof of repentance and reformation 
the defendant was not entitled either to 
starving maintenance or to accommodation, 
in the^family house. In this connection, the 
Judge laid stress on the fact that the 
defendant bad refused to give the name of 
her paramour and so to negative the poa* 
sibility that he is a man of lower caste than 
herself. 

A finding on the 1st part of the fourth 
issue thus became unnecessary, but the 
Judge held that a oash allowance of Bs. 10 
per mensem and accommodation in a small 
cottage built of straw and leaves close ta 
the main family house would constitute all the 
defendant could legally olaim. - 

The deoree in the former suit was then 
set aside m so far as it directs payment of 
Bs. 4b per mensem and charges the amount 
upon the family property. The defendant 
was also directed to restore to the plaintiff 
the house mentioned in the former deoree. 
She has, therefore, appealed to this Court. - 

The first five grounds of appeal are 
mainly direoted against the lower Courts 
finding that the defendant was pregnant 
in Samhat 1969, that is. in the year 
1912. In this connection, the plaintiff 
produced witnesses who professed to ha*® 
detected from the defendant’s sixs 
Bhe was well advanced in pregnancy in 

(1) 24 B. 386 at p. 392* 2 Bom. h. B. 191* 12 Ini 

Deo. (n. c.) 790. . m ioa 

( 2 ) 29lnd. Oas. 397j 89 M. 658j 18 K. L.T.28^ 

29 M. L. J. 87. 
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Jane 1912. After long arguments on both 
sides it was eventually ooooeded by the 
plaintiff’s Pleader that this pregnancy could 
not be regarded as satisfactorily established. 
I have oarefully perused all the evidenoe 
in this connection and am olearly of opinion 
that the lower Court was wrong in its 
view. The movements of the defendant 
who gave evidenoe as her own first witness 
oan be traoed with oonsiderable oertainty 
from her deposition read with those of the 
plaintiff’s father-in law Ganpat Rao (P. W. 
No. 10) and the medioal witnesses, namely, 
Lt. Col. P. K. Chitale (D. W. No. 6), T. S. 
Dhamankar (D, W. No. 7) and Sub-Assistant 
Surgeon Kunjbeharilal (P. W. No. 7). Lt. 
Col. Chitale was Civil Sargeon of the Damob 
District from May 1905 to November 1914 
and it is oertain that be was treating the 
defendant for some affection of the liver 
and indigestion in June 1912. Not only 
did he prescribe for her in that month, bat 
he examined her abdomen. Io the witness- 
box be stated that not having examined her 
with the object of discovering whether she was 
pregnant or not he oould not make a definite 
assertion on that point. From Patharia, 
after consulting the Civil Sargeon at Damob, 
the defendant went to Bombay where she 
was treated by Dhamankar. From Bombay 
she went to Poona where, according to her 
account, she continued taking the medicine 
prescribed for her by Dhamankar. The 
plaintiff examined one S. V. Bhave (P. W. 
No. 11) who, on the ^nd December 1912, 
four months after the occurrence, professed 
to have treated the defendant for asthma 
and indigestion and gave Ganpat Rao (P. W, 
No. 10) a certificate to that effect. 

I agree with the lower Court that S. V. 
Bhave, who did not examine the defendant’s 
abdomen at all, cannot be regarded as 
supporting the allegation that she was 
pregnant. His evidenoe, however, conpled 
with that of Ganpat Rao, goes to support the 
defendant’s story that she was in Poona 
about Augast 1912. The defendant denies 
that she took medicine from apy medical 
practitioner at Poona and it is possible 
that 8. V. Bhave, who was examined on 
commission at Bombay without seeing the 
defendant, has not correctly stated her 
symptoms, bat 1 see no reason to doubt 
.that a woman giving the defendant’s name 
consulted him s had he been an entirely false 


witness, be would probably have gone to 
tbe length of stating that the woman of 
that name was undoubtedly pregnant. From 
Poona the defendant returned to Bombay 
for a short timeand thence repaired to Garha, 
four miles from Jubbulpore, where Sub- 
Assistant Surgeon Kunjbeharilal was in 
oharge of the local dispensary. Thisoffioer 
had been stationed at Patharia from K07 
to 1910, Ganpat Rao followed the defendant 
from Pcona to Garha where he reported to 
the Deputy Commissioner, Jubbulpore, that 
she was suspected to be pregnant and obtained 
an order for her examination by a lady 
Dootor, Mrs. Brookes. It appears from the 
Sub Assistant Surgeon’s deposition and the 
report (Exhibit P3) made by Mrs, 
Brookes on the 23rd October 1912 that 
the defendant was at Garha for a period of 
19 or 12 days ending on or about the 21st 
October. The Sab-Assistant Surgeon treated 
the defendant for hysteria and dyspepsia 
and deposed that she was not so far ad¬ 
vanced in pregnancy that her condition could 
be ascertained without speoial examination. 
He did not himself examine her, but I 
regard his statement as establishing definite¬ 
ly the falsity of the allegation made by 
residents of Patharia to the effect that the 
defendant was obviously pregnant in the 
preceding June. 

From Jubbulpore the defendant went via 
Bhopal to her sister’s home at Kalapipar in 
the Bhopal State. Neither party has ex¬ 
amined the sister but it is part of the 
plaintiff’s case that the defendant was back 
in Patharia with her abdomen in a normal 
condition before the end of November. 

BhaoTambe (P. W. No. 9) tbe Dharam- 
adbikari, or the principal priest of Patharia, 
upon whom the lower Court has placed special 
reliance, deposed that he left Patharia in 
June 1912 because he was pressed to take 
action against the defendant on the ground 
of her eapposed pregnancy and that he 
returned in Aghan Sambat 1969 (25th 
November—24th December 1912) in oonsequ* 
enae of receiving a letter from several 
leaders of Patharia society which bears date 
Kartik Sadhi 13 Sam&a*1969 (22nd Novem¬ 
ber 1912) and is marked Exhibit P 4. 
The writers of this letter which urged 
him to return immediately were actuate# 
by a desire to deal suitably with the defen#, 
ant who was eapposed to have gives birth 
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to ft child. He went on to allege that a 
meeting was held ae soon as he got baok 
to Patbaria at whioh the defendant and all 
who should have social intercourse with 
her were ex-communicated. This deoision 
was, however, not redooed to writing and 
theaotual ex-oommnnication by written resolu¬ 
tion was not effected till Asadh 30, 1974 
(19th June 1917 J. In cross-examination, the 
Dharamadhikari admitted that the ostensible 
reason for ex-communicating the defendant 
was that she remained untonsured, though 
a widow and that her pregnanoy oould not be 
clearly proved. 

What oould not be proved to the satisfac¬ 
tion of persons so nearly interested as the 
defendant’s caste fellows in Patharia itself 
within a few days of the defendant’s 
delivery, if she had really been pregnant, 
oould not well be established six 
years later. It is significant also that the 
charge of pregnanoy in 1912 was not advanc¬ 
ed either in the plaint or in the pleadings. 
The plaint merely alleges that after separat¬ 
ing from the plaintiff the defendant’s con¬ 
duct grew more and more blameworthy and 
the only oral pleading on the point—that of 
the 4th May 1914—fails to make this allega¬ 
tion any more definite. The second issue wap, 
accordingly, vague and it is conceivable that, 
if it bad been more definite, tbe defendant 
would have been able to disprove the preg¬ 
nanoy of 1912 in a more convincing manner. 

Of misoonduct other than that which led 
to the birth of her child in April 1918 1 
can find no satisfactory evidence, though 
Ganpat Rao went so far as to declare that 
the defendant was twice pregnant after 
November 1912 and before she oonoeived in 
or about July 1917. It appears from her 
own evidenae that she went to Allahabad in 
1915, but Ganpat Rao did not pursue her 
on that occasion as be bad done in 1^12, and 
she oould hardly have passed undetected 
through a pregnanoy while at Patharia with 
numerous enemies around her. 

Dharamadhikari Bhao Tambe described her 
conduct in his deposition as Nirkush” (reck¬ 
less) and “Swaohhand” (selfwilled). This 
prieBt, who is 68 years old, appears to be a very 
orthodox Brahmin and his view as to 
how a widow should behave may well 
be unduly strict for the present time. He 
objects to tbe defendant’s going out fre¬ 
quently* well dressed in the tonga of the same 


individual whom he refrained from naming. 
Ramohandra Rao (P. W. No. 2), the School¬ 
master of Patbaria, considers the defendant’s 
oonduot improper because he saw her several 
times in 1912 and later walking about alone 
at night. The same witness, however, admits 
that the defendant’s mother and two brothers 
lived with her. The plaintiff himself did 
not enter the witness-box though he was 
closely interested in watching the defendant’s 
oonduot and had every opportunity of dis¬ 
covering the objectionable oonduot for him¬ 
self. As pointed out by Sargent, 0. J., 
in Valu v. Oanga (3), there is a marked 
distinction between actual nnohastity and 
conduct which is “headatroag” or per¬ 
verse.” 

For the defence, there is some evidence to 
the effect that the defendant’s ooodnofc was 
not open to serions objection so far as it was 
really known to her fellow villagers in 
general. It appears that Balwant Rao 
Tikekar, one of tbe leaders of Patharia 
society, was suspected of iatrigaing with 
her and that he got into trouble with his 
oaste fellows over the return in July 1912 
of his son who bad jast been called to the 
Baglish Bar, A dispute arose as to the sou’s 
re-admission to caste and the orthodox. party 
headed by Bbao Tambe were unwilling to 
admit that the prescribed expiation (Prayas- 
ohifc) oould properly be effected.- It is 
impossible to unravel the tangled scale of 
village politics from tbe evidence on the 
record, nor is it essential that I should do 
so. Suffice it to say, that I am not satisfied 
as to the defendant’s having been guilty of 
any serious misoonduot prior to the act by 
which she conceived the child born in April 
1918. ; 

The eighth ground of appeal relates to a 
statement in paragraph 21 of the lower 
Oourt’a judgment to the effect that t e 
plaintiff was, admittedly, a minor when his 
father died. It would seem that the 
Judge misread the second paragraph of the 
plaint whioh gives the defendant's* not t e 
plaintiff’s, age at the time of Narayan Rao 
Apte’s death. The point, however, is not of 
real importance, inasmuch as, whether t e 
plaintiff was 17 or 21 at tbe time, be would not 
be likely to deprive hie atep-mother eit er 

(3) 7 B. 84 at p. 88| 7 Ind. Jur. 26b 4 ^ D® 0 * 
(n. ■•) 56. 
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mmediitely or within the next fonr years 
of any ornaments her husband may have 
left in her possession. 

The argument based upon the sixth, 
seventh and ninth grounds of appeal is 
briefly to the effeot that the decree of 1911 
is not an ordinary deoree for maintenance 
whioh could be set aside b«oause of the 
widow’s unohastity. H°r ousn i<* said to be 
similar to that in Bhup 'h'ngh v. Lachman 
Kununr (4), in that she gave up her claim 
to possession of oertain absolute oooupanoy 
land and such of her stridhan as wa9 in her 
step son’s possession. In the Allahabad oase a 
widow laid claim to property whioh she alleged 
to have belonged to her husband separately as 
against his two brothers and her ola'ra was 
compromised by assigning a small part of 
that property to her by way of maintenanoe. 
The widow’s subsequent unohastity was held 
not to involve forfeiture of the assigned pro¬ 
perty in the absence of an express stipulation 
to that effeot. 

So far as the absolute oooupanoy land 
mentioned in the plaint of 1911 is concerned, 
I agree with the lower Court that there 
was no serious claim for reinstatement in 
possession as distinot from the claim for 
maintenanoe. It is true that toe plaint 
described the land a9 giveD to the plaintiff 
for charities, but the history of its acqu’si 
tion, whioh appears from Exhibits P -n • 
P-13, coupled with the naure of the r-l-ef 
claimed whioh has already been describ’d 
in the second paragraph of this julgm-rr, 
makes it suffijiently clear that Likshmi Bai 
had no shadow of title to this pnperty r*ie 
greater part, o4 ?7 acre-, was sold r,» er 
husband on the 17 b March 1898 by the 
tenant D inlat by way of satisfying nevsral 
old debts, one of whioh was secured by a 
mortgage dead executed on the /tb August 
188?. It is common ground that Narayan 
Rao had no share in the village where the 
land lies until 1906 when he purchased an 8- 
annas share, and that the holding was record¬ 
ed in uakabmi Bai’a name shortly before this 
share was acquired. In the suit of 1911 the 
present plaintiff, Vishwanath Rao, pleaded 
as defendant that the object of having 
Likshmi Bat reordei an teoiao was 
t? prevent the laud being classed as 
Khudkasht, and this strikes me a9 probably 

(4) 29 A.32WA. N. v 1934y i3. 
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true. The rest of the holding was ostensibly 
purchased by Lakshmi Bai on the 16th 
June 1909. the vendors baing Diulat’s sons 
who conveyed the land in order to satisfy 
a mortgige executed by Daulat as far back 
as the 9fch Ootober 1899. It is obvious and 
is not denied that the original creditor was 
Narayan Rao and I accept the explanation 
offered in 1 'll and repeated in the present 
litigation that the objeat of the transaction 
was to avoid classification of the land as 
Khudkasht In these ciroumstanoes, Ido not 
think the decision in Bhup Singh v. Lachman 
Kunwar (4) affords the appellant any assist¬ 
ance. As pointed out by the lower Court, 
the duties of a widow include some measure 
of charity : see Sreemutty Nittokissoree Dossee v. 
Jogendro Nauth (5). The allegation in 1911, 
therefore, that the land was assigned to her 
for charity is not really inconsistent with her 
holding it by way of maintenanoe. 

9 

With regard to the stridhan, the posi¬ 
tion in 1911 was this. Vishwanath Rao 
alleged that Lakshmi Bai bad retained 
ornaments not part of her stridhan and denied 
that he had any of her stridhan with him¬ 
self. On the other hand, Lakshmi Bai asserted 
that all the ornaments in her possession 
were her stridhan and that Vishwanath Rao 
had some belonging to her in his posses¬ 
sion T iis dispute was settled by an agree¬ 
ment to* Likshmi Bai should retain the 
stridhm already in her possession and make 
no claim ag tinst Vish wanath Rao for more. 
Now, there is authority for the view that, 
in fixing the race of main'euanoe to be 
aw*rd-0, the am mat of slri ih m possessed by 
cue claim me enoall be'■•akeo into oonsidera* 
moo: 5 <e ‘o>renlra Sath -ten v, Bemangini 
Dam (6/ auJ t ie aases coera cued. It folio ws 
tnat in tms mitter also there was no 
claim by tbs widow wmoh ooald be treated 
as altogether separate from her claim for 
maintenance. And even if this view be 
incorrect, L think the parties mast be taken to 
have o >mpro meed their dispate on the implied 
understanding tnat tne widow would remain 
chaste. 

Toe aa boritie3 seem to ms to justify 
ras.ignition of a principle that the right 
of a Hindu widow as distinguished from 

<6) 6 I. A. 65 at p. 07; 3 Sar. P, C. J. 792; Bai, 169; 

3 Suth P 0. J. 605. 

*0, L Ind. Cas. 5 IV, 33 O. 75, 12 0. W. N. 1002. 
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a wife to claim maintenance is dependent 
on her remaining chaste. The text of 
Narada in Chapter II, aeation 1, of the 
Mitakehara, as translated in Volume XXXII 1, 
Saored Books of the East, at page 19J6, runs 
as follows-.— 

They (brothers) shall make provision 
for (deceased brother’s) women till they 
die, in oase they remain faithful to the 
bed of their husband. Should the women not 
(remain ohaste), they must out off that 
allowance.” 

In Moniram Eolita v. Kert Kolitani (7) their 
Lordships of the Privy Council, citing this text 
of Narada as quoted in the Dayabhage, treated 
it as showing that the right of mainten- 
anoe was liable to resumption or for¬ 
feiture for unohastity and remarked as 
follows: — 

The light to receive maintenance is 
very different from a vested es.ate in 
property, and, therefore, what is said as 
to maintenance cannot be extended to the 
case of a widow’s estate by succes¬ 
sion.” 

The question in that case was whether 
a widow, who had succeeded to the estate of 
her husband in default of male issue, was 
liable to forfeit that estate by reason of 
her subsequent aots of nnchastity. Their 
Lordships' opinion as to maintenance was, 
therefore, an obiter dictum but it was relied 
upon in Hama Nath v. Rajonimoni Last (8) 
where the position of a disloyal wife and 
that of an unchaste widow were distingu¬ 
ished, and it was laid down as a settled 
principle that a Hindu widow’s right to 
olaim maintenance is forfeited upon her 
unohastity. This was lollowea in hadha 
V. Mathuia (9). That neither an agiee- 
ment Dor even a deoree scouring mainten¬ 
ance suffices to protect a widow irom ibis for¬ 
feiture seems to be the result of the following 
oaseo:— 

Vishu Shambhog v, Manjamma UO), Ai gam. 
mo v. Virabhaara (11), Laulta huart v. toeghu 
Titeari (12). 

07) 6 C. 77« at p. 786; 6 C. L. K. 322; 7 I. A. 115; 4 
Sar. P. C. J. lUif; 3 Suth. P. C. J 766; ‘k Ind, jur. 
363; 3 Shome L. E 19b; 2 Ind Deo. ,N. c.^ Ho*. 

l8; i t C. 674; t Jud Deo. v n. b.. sen. 

(9> 6 O P. l.K. 7b. 

,10y 9 B. 10b; 0 Ind Jur. 2, i } f> Ind. Deo. n b.) 
72. 

(11) 17 fil. 892: 6 Ind. Deo N 8., 272. 

( 12 ; 16 A. 862; A. W.N. (ibbo) l4b» 7 Jnd, Deo. 
p. 8.) 963. 


In Sathgabhama v. Ketavacharga (2) a 
starving maintenance was allowed to a widow 
who had led an immoral life, but this was 
because, at the time of the suit, she had 
reformed her ways and. was living with 
her people. The decision in Bhup Singh 
v. Lachman Kuntcar (4) (cited above), 
relied upon by the present appellant, was 
distinguished on the ground that the 
right to maintenance is dependent upon texts 
wbiob do not affect succession or inherit¬ 
ance. In Parami Ramagga v. Mahadevi (13) 
the plaintiff was a Hindu widow who bad for 
some time led an unohaste life and given birth 
to a ohild, but bad since then remained 
chaste. 

The Madras and the Bombay case last 
oited are authorities for the proposition that 
a repentant widow, no less than a disloyal 
wife, may not be absolutely abandoned, but 
must be provided with a starving main¬ 
tenance so that she may not be com¬ 
pelled by need to oontinue immoral 
relations with any one. Assuming in the 
appellant's favour that, if repentant, 
Bhe would be entitled to a starving main¬ 
tenance on the strength of the text of 
Mann (XI), 189,—Sacred Books of the 

East, Volume XXV, page 469—whish 
enjoins for all female out-castes that clothes, 
food ana drink snail be given to them 
and that they shall hve close to the family 
house, it remains to deal with the appellant • 
contention that suoh repentance has been 
made out in the present oase. The only 
evidence I need refer to in Ibis connection 
is that of the defendant herself and her 
witnesses Antaji Bnau, No, 2, Ramohandra 
Rao, No. d and (lanpat f&ao, a\o. 4. Tbe 
deiendam aia not expressly state that she 
was guilty of no mure than one act of 
sexual lnteioourse, though toat was stated 
in her pleadings, nor am x disposed to 
bblieve that this is tbe case. When tbe suit 
was tiisa tier obila was snli unborn, in 
July i9lb when she gave evidence the 
ohild was alreauy over three months old, 
but sbe baa still to make expiation by prayo#- 
chit. Aniaji buao Vl>- W. No. 2) saio no 

lLOlb ILSli Ui.h J— 

Examination »n chitf :—' 1 eousidered her 
a ouckoGo woman ml one is«sly delivered 
a ieu.sle ohiiu. win»e tne aeiivery ent 

(18) 5 Ind. Cm. 960; 84 B. k78|ilii Bom, L. B. 19ft 
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expresses repentanoe for what has happened. 
I did not find her Nirkush sinoe then.” 

Cross-examination "I had no talk with 
the defendant as yet. It was about 10 or 
12 days ago that the defendant oame to 
me and said ‘you exouse me. I am sorry for 
what I have done.’ She never talked to me 
direetly but through my people.” 

Ramobandra Rao’s evidenoe is similar. On 
learning a few days before his examination, 
on the 3rd September 1918, that the defen 1- 
ant had given birth to a ohild, he went 
to her in response to a letter asking him to 
give evidenoe and seeing him she expressed 
repentanoe and tried. 

Ganpat Rao (D.W. No. 4) said as follows 

“ I used to dine at defendant’s also. I 
heard nothing damaging to defendant’s 
•haraoter. I saw her several times, but did 
not find anything wrong with her manners, 
eto., to make me doubt her oharaoter until 
I learned that 9he had delivered a female 
•hild. She is now repentant.” 

I do not think that, on evidenoe of this 
Bort, it oan be stated that the defendant has 
established the kind of repentanoe required. 
In Kandasami Pillai v. Murugammal (14) 
Subramania Ayyar, J„ said:— 

* I have little doubt that before a degree 
for maintenanse is given to a wife who has 
onse been guilty of infidelity, she must show, 
not only that at the time of the plaint and 
the trial she was leading a shaste life, but 
also that she had done so for a sufficient 
period previously so as slearly to lead to the 
•onelneion that she has eompletely renounced 
her immoral oourse, and that, in faot, she is a 
reformed woman.” 

In Parami damayya v. vlahadevi (id), toe 
resent Bombay raliog, one widow nad main 
tained a oua&te life for up ward j of eigac ystrs 
before suing. Wmie ia au aavauosd scats of 
pregnansy the defeadaao woald on aa*ctr*a 
live to men generally auu u .<s, t jerecord, 
impossioie to say witu Odruaiaty ca*u, wuea 
the plaiat was filed, sue wai airaa ly fd-estao 
liahed in a moral oourse ot life. 

My eonelusion id tuac cue ijwar Joarc a v* 
rightly set aside cue degree io cae appellate 
favour and declared that she is not entitled to 
maintenanse. 

II is uanaoeasary to dasiis waebher the 
Ml Ihac taedeteaiaac act gi/ia oirca cj a 

tit; A. d at p. d; d lai. Deo. (if. I.)70S. 


ohild permanently disentitles her to a main* 
tenanae. in this aonneotion it is urged for 
the plaintiff that if her paramour is a Sudra 
no expiation is possible. It was, however, 
for the plaintiff to plead and prove the 
identity of the father and in the absence of 
any evidenoe on this point I must hold that 
he is not a Sudra. 

The appeal accordingly fails and is dis¬ 
missed with oosts. With regard to aosts in 
the lower Court I direct that the appellant 
do bear her own. Much of the plaintiff’s 
evidenoe was directed to showing that the 
defendant was piegnant in 1912 and this 
he has failed to establish. I, therefore, 
direct that he pay the oosts inourred in 
respeet of his own witnesses his other oosts 
will be paid by the defendant. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letter* Patent Appeal No. 16i or 1919. 

April 2d, 1920. 

Present :—Sir Asutosh Mookerjee, Kt., 
Aoting Chief Justioe, and Justioe 
Sir Ernest Fletoher, Kt. 

Raja NIROD OHANDRA SINGHA 

SARMA AND OTHERS—APPELLANTS 

versus 

HARIHAR OHAKRAVARTI 
C HO WDHURY and others*** 
Respondents. 

Landlord and tenant —Rent, enhancement of — Land . 
lord, right of, to enhance rent Hereditary tenure— 
Construction of document—Conduct of parties, evi¬ 
dence o/, when may be given. 

Where there is no indication in a lease that the 
rent is tixed in perpetuity and that it would net be 
varied from tirns to time, the landlord is not pre¬ 
cluded from exorcising the right of enhancement. 
The mere fact that a tenure is hereditary does not 
show that the rent of the tenure has been tixed 
in perpetuity, [p. o70, cols i & 2.J 

It is only where the terms of a contract are 
amoiguoua that evidence may be given of the 
conduct of the parties in contradiction to the terms 
of the oontraot. [p. 870, ool. 2.J 

Letters Patent Appeal against the decision 
of Mr. Justioe Pauton, dated the 22ud July 
1919, in Appeal from appellate Decree No. 
114 of 19l8, against the decree of the Spesial 
Judge Mymensing, dated the 8th Oetober 



INDIAN OASES; 


[1925 


Sc$ 

NIROD C3ANDRA tl. HARIHAR. 

1917, affirming that of the Assistant Settle¬ 
ment Officer, Mymensing, dated the 2Isfc 
Deaember 1916, 

FACT S appear from the following judg¬ 
ment of 

Panton, J.—This is an apppal from the 
decision of the Speoial Judge of Mymensingh, 
affirming a decision of the Assistant Settle¬ 
ment Offioer. The question is whether the 
rent of a tenure is liable to enhanaement. 
The Courts below have held that it is so 
liable and it is against this finding that the 
tenure holder now appeals. 

The tenure was the subjeat of a lease 
granted in the year 1823, In evidence of 
this we have a kabuliyat (Exhibit A 3) execut¬ 
ed by one Krishna Hari Sarma Bhatta 
•harjee in favour of the Rajas of Susang 
whose spiritual guide he is said to have been. 
The yearly rent then reserved was 
Rs. 173 8-12gr, Two years later there was 
a further arrangement between the parties, 
evidenoed by the “ tahut ” in A-2, under whioh 
an additional sum of 14 annas a year was to 
be paid along with the rent on aooount of 
* dakhil knttoali There appears to have been 
no subsequent alteration of the eum paid 
yearly to the temindarg on aooount of the 
tenure and it has been the subject of two 
sales. 

The question then is : “Does the lease in 
this ease show that the rent is not liable *o 
enhancement?” Upendra Lai Gupta v. Jogeth 
Ohandra Roy (1). The material words < f 
the kabuliyat of 1823 are these : “Having got 
a patnitaluk... I shall pay in respeat of i» the 
annual jama of Rs. 173 8 12gr as per D.iw), 

year after year, month after month... 1 shall 

not pay anything over and above that such 
as parganati aess, hal urajud , Sadt garni, 
mote&har , Durgabari , eta ...Having got a deed 
granting talukdari rights...I shall remain in 
the enjoyment and possession thereof from 
generation to generation.” 

It is argued for the appellant that the 
use of the term patni taluk implies a fixity of 
rent ; and in support of this argument the 
oase of Tarinee Churn Qangooly v. Watson and 
Oo. (2l is oited. The question then was 
whether a tenure was hereditary, and the 
considerations that apply to suoh a question 
are not the same as those applying to the 
question whether a tenure is odo at fixed 

(1) 38 Ind. Cas. 66; 22 C. W. N. 276. 

(2) 12 W.R. 418; 8 B. L. B. 417. 


rent. In my opinion the reaourBe that waa 
there had to the desoription of patni taluk 
to be found in the Regulation of 1819 cannot 
safely be had when the fixity of rent ia in 
question. There ip, moreover, this further 
distinction that, in the oontraot then under 
consideration, the parties appear to have 
made expre-s reference to that Regulation, 
a reference that is not to be found in the 
present instrument. I am unable to hold 
that the mere words "patni taluk” imply more 
than that the tenure was maurasi. 

On the other hand, the learned Pleader 
for the respondents oontends that the terms 
of the kabuliyat are plain to show that the 
lessors did not intend to restriot themselves 
id the matter of enhancing the rent. In my 
view, the meaning of the document is not 
free from doabt and the ease is one of those 
in whioh we must look for its interpretation 
to the dealings of the parties in regard to 
the property. 

The finding of the learned Judge is that 
the transaction of 1825, to whiah I have 
referred, amounted to a variation of the rent 
not corresponding to a variation in area, 
but that since that date the rent has been 
unvaried ; and, he observes, ' on the strength 
of this ciroom^tanoe, combined with the 
dear creation of some permanent rights, the 
nse of the term ‘ patni'* the position of 
Krishnabari as the spiritual guide of respond¬ 
ents’ family, and the recognition of the 
transfer of the appellants, it is argued for 
the latfcf-r ihafc the intention of the parties 
was thai fixity fhould be one of the incidents' 
of the permarenfc tepure.” It is urged for 
the appellants here that this argument, so* 
far as fixi'y of rent is meant, should have 
prevailed. 

The arrangement of 1825 under which the 
additional 14 annas a year was paid by the 
lessee is not, in my view, a matter of much 
impor'ance and 1 do not infer from it an 
intention of the parties to vary the rent of 
the tnure We do not know exactly what 
“dakhil kotxoali” was; but it is dear enough* 
thn» it was not a payment by way of rent. 
“The addition of a small illegal cess of 
Re I- 3 0 is no snob variation of the propel*' 
rent of the jama as deprives the tenant of* 
the presumption which the lease otherwise 
gives him.” Sumeeroodeen Luthkur v, Buronath 
Roy (3). And, however this may be, a 

^3) 2 W, B., Act X Bui, 93. 
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frfsh engagement was entered into in 
1825, tide in A 2, in terms, but for thia 
small additional payment, similar to those 
set out in the kabuliyat of 18-3 and there 
has been no change of rent since then, 

The force of Krishnahari’s having been the 
lessor's spiritual guide appears to be that for 
that reason he obtained the settlement at a 
rate very considerably below that paid by the 
previous tenant— tide in A-l; and this rednoed 
rate was not changed when the tenure parsed 
into the hands of persons other than Krishna- 
hari. The transfers referred to were effect¬ 
ed in the year 1897 by the deeds in 1 and 2. 
In these the tenure is described as a iniras 
taluk with a kaimi mokarari jama and the 
piioe paid was Rs. 6,325. 

Prom these facts the proper inference is, 
in my opinion, that the parties intended to 
oreate by the lease of 1823 a tenure with a 
rent fixed in perpetuity. It is true that we have 
not here all the elements that were present 
in Robert Watson 3f Co. v. Radha Nath singh 
(4), BDd that some of them in Ram Dayal Uin 
v. Midnapur Zemindary Co. (5) are absent 
But the preeent case appears to me to be a 
good deal stronger than an unreported case 
deoided by a Division Bench of this ourt 
(Second Appeal No. 1781 of 91 0 L Purna 
Chandra Ohosev. Collector of Khulna (b) where 
the effect of kaimi patta of the year 1828 was 

onder consideration, and where it was held 

that “the terms of the kabuliyat and the evi 
denoe of enjoyment at an unvaried rent, when 
taken together are sufficient, ...to discharge 
the burden of proof falling in the first place 
on tbe tenant to show fixity of rent, 

I find that the rent of the tenure in amt is 
fixed in perpetuity and set aside the decree 
of the Courts below. The Reoord of R ghts 
will be amended accordingly. The appel 
lants will get their costs throughout from tbe 

respondents . , 

Babus Jogesh Ohunder Roy and Rajendra 

Chandra Quha, for the Appellants. 

Babus Brojo Lai Ohuckerbutty, Rameih 
Ohunder Sen and Oopal Ohundra Ohuckerbutty , 

for tbe Respondents. 

JUDGMENT. 

MoOEBBJEE. AciO. 0. J.—This is an appeal 
under clause 15 of the Letters Patent from 
the judgment cf Mr. Justice Panton in a 

(4) 1 0. L J. 572. 

(6) 7 Ind Caa 785; 15 C. V. N. "63. 

(6) 20 Jnd. Cas. 255, 


proceeding under section 106 of the Bengal 
Tenancy Act for determination of the natars 
of a tenure. 

The landlords, who are the appellants in 
thia Court, alleged that the rent of the tenure 
was enhanoeable; the tenint3 contended, on 
the other hand that the rent had been Gxed 
in perpetuity. The Court of first instance 
deoided in favour of the landlords and that 
view was accepted by the lower Appellate 
Court. Oo second appeal to this Coart, Mr. 
Justice Panton has reversed the oooour.'eob 
decisions of the Courts below, and has oous 
to the oonolusion that the rent of the tenure 

has been fixed in perpetuity. 

Io the interpretation of the contract of 
tenancy, which has been placed before us an! 
is dated the 31st August 1823, we must b >ar 
in mind the principle enunciated by the 
Judicial Committee i • the case of Rama- 
soondery Dassyh v. Rndhika Ohotodhrain (7), 
where Sir James W. Civile observed as 
follows : “A s a it to enhance rents proceeds on 
the presumption that a Z imindar holding 
under the Perpetual Settlement has the right, 
from time to time, to raise the rents of all 
the rent-paying lands within hie Zemindary 
according to the Fergunnih or ourrent rate-, 
unless either he is precluded from the 
exercise of that right by a o intract binding 
on him, or the lande in question oan be 
brought within one of the exemptions 
recognised by Bengal Regulation VllI of 
1/1^3 ; an! it also assumes, that the de¬ 
fendant has some valid tenure or right 
of ocoapanoy iD the lands which are the 
subject of the suit.” 

In the oase bef ire as. it is not contended 
that the lands in question oan be broaght 
within one of the exemptions reo)goised 
by Bengal Regulation Vll of 1793. 
<’on~*qa -utly, the onlv point for considera¬ 
tion is, whether the Zemin lar is preoluled 
from the exercise of the right to enhance the 
rentofthetenure by a contract binding on him. 

Relianoe has been placed by the tenants 
on tbe use of the expression l patni taluk' 
in the contract of tenancy, wbioh, it has 
been argued on the authority of the 
d=>oi ion in Tarinee Churn Oang>oly v. 
Watson and Co., (2) prima facie imports 
ft hereditary tenure. Bat that is not 

m n M I A. 218 at p. 2V2; 4 B. L. ft P. 0. 8j 
\ \ \V Ft P. C. 1 1 2 Sutk, P. 0. J. 293; 2 8f*r. P. 0# 

J. 524; -0 E- it- W4. 
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{sufficient to Bnpport the ease of the re¬ 
spondents, who nrge that the tenure is not 
merely hereditary but is held on a rent 
fixed in perpetuity. We cannot overlook 
in this connection that it was sonseded 
in the Court of first instance that the 
document does not create a paint taluk 
in the technisal sense of that expression 
as used in Regulation VIII of 1819. . On 
behalf of the respondents, an endeavour 
has been made to resile from that position 
in this Court. But it is perfectly plain that 
this document does not sreate a point taluk ; 
in other words, a taluk eubjeet to the 
summary procedure for realisation of rent 
provided by Regulation VIII of 1819. We 
have, then, two other clauses in the docu¬ 
ment which bear upon the question now 
under consideration. In one clause, it is 
stated that on account of this” (i.e.. the 
land described) “I” (the tenant) shall 
pay the annual rent of Ra. 173-8as.-12 gds. 
year by year and month by month 
as per Dowl in the khas taluk .” The other 
clause is that, ‘*1 shall continue to be in 
enjoyment down to my sons, grandsons, 
etc., on receipt of the talukdari rents ac¬ 
cording to custom, on account of tanks, 
bherit, etc., lying in the village.” There can be 
no doubt, in our opinion, that, as shown by 
these clauses, the tenure was intended to 
be hereditary. But the mere fact that a 
tenure ia hereditary does not show that 
the rent of the tenure has been fixed in 
perpetuity. In this document, although we 
find expressions which show that the 
tenure was maurasi , there is nothing to 
show that the tenure was intended to be 
mokurari. 

Reliance has been placed on behalf of 
the tenants on the decision of the Judicial 
Committee in the case of Port Canning 
and Land Improvement Co . Ltd. v. Katyani 
J)ebi (7), which, however, haa no 
application to the circumstances of the 
present litigation. There the land was let 
out for purposes of reclamation ; no rent was 
payable for some years from the commence¬ 
ment of the tenanoy ; then there was 
a progressive scale of rent. The Judicial 
Committee held, confirming the view of this 

(7) 63. Ind. Ca B . 622} 47 C. 260; 24 C. W. N. 3 * 9; 
82 0. L. J. 1; 37 M. L. J. 678j 17 A. L. J. 1061; 1 U. P. 
L. R. (P. 0.) U; (.1920) M. W. N. 160; 11 L. W. 296: 
46 I. A. 279} 82 Bern. L. B. 437 (P. 0.). 
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Court, Katyani DebC v. Port Canning 
and Land Improvement Co. (8), that the 
rent mentioned in the lease as the 
last in the series of the progressive rents 
was intended to be fixed in perpetuity. In 
the case before us, the tenants covenanted 
to pay an annual rent of Rs. 173 has.-12 gds. 
There is no indication that this rent 
was fixed in perpetuity and would not be 
varied from time to time. Consequently, 
this doooment does not show that the 
landlord bad precluded himself from the 
exerise of the right of enhancement, by a 
contract binding on him. 

Reference has been made to a subsequent 
document, dated the 9th Deoember 1852, 
which, in our opinion, is of no assistance 
to the respondents. It merely shows that 
the lands of the taluk had become paiit % 
and the landlord consequently granted a 
temporary remission ; there is an expresa 
statement that, after the expiry of the 
period of temporary remission, the original 
rent would be revived. Consequently, we 
are thrown back on the initial contract 
between the parties dated the 31st August 
1823, and, on the interpretation of that 
contract, we have already held that it does 
not preclude the landlord from enhancing 
the rent. 

Reference has also been made to the 
conduct of the parties. In our opinion, in 
a oase of this deoription the evidence of 
conduct is not relevant. If the terms of 
the contract are ambiguous, the rights of 
the parties may be determined with reference 
to the conduct of the parties ; Bebbert v. 
Purchas (9); but, in any case, where the 
terms of the contrast are unambiguous, no 
evidence can be given of the conduct of 
the parties in contradiction to the terms 
of the contract: North Eattern Railway Co. 
V. Bastings (10). 

We feel no doubt that the Court of first 
instance took a correct view of the relative 
position of the parties in this ease and its judg¬ 
ment was rightly affirmed by the Court of 
Appeal below. The result is that the appeal 
is allowed, the decree made by Mr. Justioe 
Panton set aside and that of the Court of 

(8) 26 lnd. Cas. 274; 19 0 W N. 60. 

i9j (1871) 3 P. 0. 606 atp. 660; 7 Moo. P. 0. (*.*.) 
468; 40L. J. Eco. 83, 19 W. R. 898; 17 E. B. 177, 

(10) (1900) A, C. 260 atp. 283,69 L. J. Oh. 510J 
82 L. T. 429} 16 T. L. R. 826, 
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Appeal below restored with costs both here 
and before Mr. Jnstioe Panton, 

Fletcher, J.— I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Appeal against 0«der No. 263 of 1918. 

April 12, 1920. 

Preient :—Sir John Wallis, Kt , Chisf Justice, 
Justice Sir William Aylirg, Kt., 
and Mr Justice Cont^B-TroHer. 

Baja JAG A VEER A RAMA VENKA- 
TESWARA ETTAPPA NAYAKAR 
AYERGAL,ZAM1NDARofETT‘Y\PU- 
RAM— Defendant No. 16—Appellant 

versus 

CHIDAMBARAM OHETTY and others— 
Plaintiffs Nos. 2 and 4 to 8 a*d Defendants 
Nos. v 5 and 8 to 15—Respondents. 

Civil Procedure Code (Jet V of 1908), *. 21, scope 
of—Applicability of section to execution proceedings 
— Jurisdiction, territorial, want of—Execution proceed - 
ings— Objection to jurisdiction, maintainability of. 


The provisions of section 21, Civil Procedure Code, 
apply to all objections based on the alleged infringe- 

ment of the provisions of sections 16 to 18, Civil 

Procedure Code, as regards the institution of suits 
relating to immoveable property, [p. 876, ool. l.J „ 
The words “objeotion as to the place of suing 
in seotion 21, Civil Procedure Code, include objections 
to the institution of the suit on the ground that 
the Court in which it was instituted h*d no juris¬ 
diction over the immoveable property which was 
the subject of the suit, [p. 876, cel. J-J . 

Ffetrucherla Ramdbhadraraju ▼. Maharaja of Jeypore, 

ei lTcTw; 42 M. 818? 17 A- L. J. 694; 37 M. L. 

T Hi (1919) M W. N. 602; 26 M- L. T. 127; 21 Bom. 
U E 91* 30 0. L. J 20ft 28 O. W. N. 1033, 10 L. W. 
OA9. Art I A 161 (P. o.), explained. 

Theeffeotof seotion 21 of the Civil 
Code is that an objeotion to jurisdiction whioh an 
nnoellate or roviannal Courtis thereby precluded 
from allowing, must be considered cured for all 
unless taken before the passing of the 
in the orieina! Court, and if anoh objeotion 
i. not BO token it onnnot be entortoined by the 
originnl Court in execution, [p. 876, Mb 2.J _ 

Appeal against the order of the Oiatriat 

Oonrt, Eamnad, at Madura, 10 Eieent.on 
Petition No. 7 of 1918, (in Ordinal Sn.t 
No. 58 of 1899, Ramnad Snb Oonrt). 

Mr. A. Krtshnaswam* lyvr* f° r the Appel¬ 
lant.—The Ramnad Sub-Ooort had no juni- 


diction to pass fcbe final decree. There was 
a bifurcation of District Courts owing to 
the congestion of work in one Court. Tbe 
Manamadara Munsif within whioh the suit 
property Pes was not assigned to the Ramnad 
Sub Oonrt but to the Ramnad District Court. 
The preliminary dearee was not passed by the 
Ramnad Sub Oonrt but by the Madnra East 
Sub Oonrt. The ereation of a new Court 
in tbe District does not imply that it stepped 
into tbe shoes of the Court that was abolish¬ 
ed. 

The appliaation for an order absolute was 
not an appliaation in execution and when 
it was presented to the Ramnad Sub Court 
it was barred. 

The appliaation of section 21, Civil Proaer 
dure Oode, must be restricted to eases relating 
to moveable property and contracts and 
should not be extended to suits relating to 
immoveable property. 

Tbe objeotion may be taken at any stage 
of tbe proceedings. By tbe mere faot that the 
objection was not takeD in tbe earlier stages 
the party is Dot debarred from raising it 
at a later stage. The language of seation 2\ 
Civil Procedure Code, lends support to this 
view. Tbe section requires the objection as 
to want of jurisdiction to be taken at or 
before the settlement of issues. In this 
ease the Madura Sub-Court was abolished 
only after the settlement of issues. Tbe 
objeetion oould not obviously have been taken 
earlier. The controversy itself arose at a 
muah later stage. 

Mr. 0. V. Ananthakrishna Aiyar, for the 
Rsspondents.—The Notification of the Madras 
Government creating tbe Ramnad Sub-Court 
expressly states that it is established insteid 
of the Madura East Sub-Court whioh waft 
abolished. That means that all the pending 
work of the abolished Court was assigned 
to the newly created Court. 

In any event, the appellant must be deem¬ 
ed to have waived the objection as he never 
raised it either in his review petition nor 
did be appeal against the order of the Ramnad 
Sub-Court, passing an order absolute. The 
appellant should not be allowed to take the 
objection in execution. When the objection 
cannot be taken for the first time in appeal 
or revision, a Court of first instance cannot 
entertain it after the stage for objecting has 
passed. 
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This appeal coming od for bearing on the 
2/tb and 28th of January 1920 npon perns 
ing the petition of appeal, the order of the 
lower Court and the material papers in 
the oaee, and npon hearing the arguments 
of Mr. S. Hamaswami Aiyar, Vakil for che 
Appellant, and of Mr. ■ . V Anantakrishna 
Aiyar, Vakil for Respondents Nos. 1 to 3, and 
Respondents Nos. 4 to 16 net appearing in 
person or by Pleader, and the oaee having 
stood over for consideration till 
4th Febrnary 1920 the Court (Oldfield 
and Seshagiri Aiyar, JJ.), made the follow- 
ing 

ORDER OF REFERENCE TO A 
FULL BEN( H. 

Oldfiele, J.—The first question for our 
decision is whether the deoree under exe¬ 
cution was passed by a t ourt having 
jurisdiction ; and it is only neoeseary to 
state the faats to 9how that it was Dot. 
The suit, Original Suit No, !8of 899, was 
filed on a bypotheeation in the Madura 
East Subordinate Court and a preliminary 
decree was passed there on li th May It00 
Subsequently, the Ramnad District was 
constituted by notification No. 304, at page 
592, Fort St. George Gazette, Part I, dated 
24th May 1910, and by another notification 
No. 311, on page 593, the Madura East 
Court was abolished and the Subordinate 
Judge’s Court of Ramnad was established 
with jurisdiction over the whole of Ramnad 
District except the Dietriot Muneifi of 
MaDamadnra. The suit property lies in that 
Munsifi and it, rot being assigned to any 
other jurisdiction, fell to that of the District 
Court, which was established on the same 
date by notification No. 305. In 1916 
application was made for final deoree to the 
Subordinate Court of Ramnad and the deoree 
now under execution was passed there in 

1917. 

It is clear that the Subordinate Court of 
Ramnad has never had jurisdiction over 
the suit property, and could never have 
entertained the suit, in whioh the deoree 
relating to it has been passed. It is argued 
that as notification No. 311 refers to the 
Ramnad Subordinate Court as established, 
instead of the Madura East Subordinate 
Court, the former must bb taken to have 
suoceedtd to the pending business of the 
latter. But, even if it were shown that 

Government have power by notification to 


regulate the distribution of judicial business 
in this manner, it would still be impossible 
to deduoe an intention to do so from the 
words used. The lower Court oontented 
itself with opining that the transfer of 
jurisdiction from the Ramnad Subordinate 
Court to tbe Ramnad District Court over 
the area in question did not take away the 
jurisdiction of tbe former over pending 
business ; but tbe argument is vitiated by 
the misconception which runs through tbe 
judgment that tbe Ramnad Subordinate 
Court passed tbe preliminary deoree and we 
have, in any case, been shown no authority 
for the proposition of law, which is involved 
Tbe proceedings after tbe preliminary decree 
were proceedings in execution. Mahammad 
Husain v. Abdul Kareem (1). They were, 
iherefore, governed by seotio 3and 

Civil Procedure Code, and, as there is no 
question of tbe decree having been sent 
for execution to the Ramnad Subordinate 
Court, it could not execute it, because it 
did not pass it and because, at the time of 
the application for final deoree, it could 
not have had jurisdiction to try the suit, iu 
which the preliminary decree had been 
passed There is no doubt that the final 
deoree, in respect of whioh the present' 
applioatii n is made, was passed without juris¬ 
diction. 

We haye next to deal with the more 
difficult contention advanced by tbe respond* 
eut that appellant oannot take objection to 
tbe deoreeing Court’s jurisdiction, beoanse 
he did not do so at the earliest opportunity* 
Appellant was joined as i6th defendant by' 
the Ramnad ubordinate Oour-, when the 
final decree was passed, as a purchaser of' 
part of the suit property. But he did not 
appear or state bis objections ; nor diti be 
attack the jurisdiction of the Court or rely 
on aDy plea except limitation, when id 
I A. Nos. 293, 2^4 of 1917 he applied for a 
review of the order, whioh had been passed. 
The objection to the Court’s jurisdiction 
was, in fact, taken for the first time .-in the 
present proceedings and the argument for-'' 
respondents is that, with reference to th^r 
decision in OomatHam Alamelu V Romanrfur 
hriahnaimcharlu (2) and section 21, Ci^il- 
Pnoeaure Cuae, it oaDnot now be put for? 
ward 

tl> 29 Ind, Cas. 237; 39 M. 544; 17 Jf. L. T.42± 

(a; 27 M, 118. — - • 
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It was decided generally in Ban Musa 
Haji Ahmed v. Purmanand Nursey (3) that 
the executing Court is entitled to enquire 
into the jurisdiction of the Court which 
passed the decree ; and some argument was 
addressed to us, regarding the policy of the 
law and the necessity for a strict interpre¬ 
tation of sections 18 and 21 and the 
corresponding section 16 A in the former 
Code. The main objection, however, to their 
application to the facts before us was that, 
although they might deprive the party 
interested to object to the jurisdiction of 
bis right to do so up to the termination 
of the proceedings or of any connected 
appeal, they do not deprive him absolutely 
of his right or bar its exercise at any later 

stage, such as that, which the present pro- 
seeding* have reached. It is true that no 
such distinction was recognised or apparently 
suggested in Qomatham Alamelu v. Komandur 
Krishnamacharlu (2) and that decision was 
followed in Subbiah Xaxcker v. Ramanthan 
Ohettiar (i), Velayutha Muppan v. bubra- 
maniam Ohdti <5) and Annammal v. 
Samba,iva Aiyar (6), although, in the 

last mentioned, the question was of fraud 
at the trial and there was no . question of 
execution. But the sections m qaestion 
statedly relate only to suits and it is settled 
law that seotion 141 cannot be invoked 
ftB authorising the extension of the procedure 
in regard to suits to execution. The point is 
of importance and we doubt whether Goma- 
tham Alamelu v. Komandur Krtshnarnacharlu 
(2) was rightly decided. We, therefore, 

refer Torthe g opinion of a Full Bench the 

questions set out in my learned brothers 
judgment. 

Sishaoiri Aiyar, J.-Ttae decree neder 

exeention ie a very old one. In 0r '« ,nal S ” ‘ 
No 58 of 1899, what is alleged by the 
N * A a be the preliminary decree, was 
spondent t the Madura 

Sab Conrt Ea'° wh^h then bad iurisdi.tion 

»• the mortgaged property. Subsequently, 

ZJ~ “a 0 tiCatfon of the District. In 


26 M - L - 

3 -J ™ ' 13 “ L - T - 

207 - (IfllJ- M w. N. 136. 26 u T 

!8M0 h!w. 2M } U919) Mi w. H. 636. 


the division, all the Taluks over which the 
Madura Sub-Court Bast had original juris¬ 
diction except the District Munsif of 
Manamadura were transferred to the Ramand 
Sub-Court. About the same time, to the 
District Court of Ramoad was assigned the 
two revenue Sob Divisions of Devakottah 
and Ramnad. Devakotta included the Mana- 
madura District Munsifi. The Notification 
of the Government of Madras was in May 
1 00. On the 20th of November 1910, an 
application was made to the Sub Court of 
Ramnad for the final decree and the order 
was passed on the 29th March 1917. 

The appellant before us obtained a money 
decree against the mortgagors in 1909. The 
equity of redemption was put up to auction 
and purchased by him. 

Another transaction should be mentioned. 
On the 1st August 1?00, a usufruotuary 
mortgage wai executed by the mortgagors 
to the decree-holders in Original Suit No. 5S 
of 1899 and to other decree-holders against 
the same judgment debtors, with the object of 
enabling them to dischargo all the encum¬ 
brances on the properties of the mortgage. A 
suit was instituted on this mortgage. In 
Second Appeal No. 178 of 1912, the mortgage 
was held to bs invalid. While the aeoond 
appeal was pending, the purohaser of the 
eqaity of redemption obtained possession. 
This was in 1916. The present application 
is for sale of the mortgaged property in 
pursuance of the decree absolute in the suit 

of 1899. 

Some important questions of law have been 
raited in the oase. I must say that their 
oonsideration by the lower Court has by no 
means been adequate or satisfactory. 

The first point relates to the jurisdiction of 
the Ramnad Sub Court to pass the order 
absolute on the 19th March 1917. On this 
question 1 feel no doubt. Tbe Distriot Judge 
ia wrong in saying that tbe original decree 
was passed by the Ramnad Sub-Court. That 
decree was undoubtedly passed by the Madura 
Sub Court, East. Tbe question is, whether 
tbe Ramn .d Sub Court which clearly bad no 
territorial jurisdiction over the property wag 
oompetei.l to pass the final decree. 

Mr. Anantakridhna Aiyar ohbfly relied 
upon the notifies ion of the G wernmen*, 
which is in these terms :— 

The Governor in-Ocuno.l, having resolved 
to abolish tbe Court of the Subordinate 



874 INDIAN OASES. [1920 

ZAMINDAR OF ITTlTAPDRAil P. CHIDAMBARAM OHBTTT. 


Judge of Madura East in the District of 
Madura and to establish instead a Subordinate 
Judge’s Oourt in the District of Ramnad 
hereby directs, eta. 

The learned Vakil contended that the 
expression ‘ instead” mnst be regarded as ex¬ 
pressing the intention of the Government that 
all the decrees passed by the Madura Sub-Court 
East were to be oonsidered as if they were 
passed by the newly constituted Sob Oourt 
of Ramnad. Apart from the question whe¬ 
ther it is competent to the Exeoutive Govern* 
ment to confer jurisdiction in this way. I am 
unable to construe the word “instead” as 
suggested. All that the notification meant 
was that the congestion of work whioh 
would result from the abolition of the Madura 
Sab-Court, East would be relieved by the 
constitution of the new Oourt. 

On the question of law, I feel no difficulty 
in holding that the Ramnad Sub Court had 
no power to pass the decree absolute. It was 
held in Subbiah Naicker v. Ramanathan Ohet - 
tiar (4) that a Oourt whioh has no territorial 
jurisdiction cannot attaoh and sell property. 
In Veerappa Ohetti v. Ramaswami Chetti (7) 
that case and other cases were fully oon¬ 
sidered and it was pointed out that a Court 
whioh has no territoral jurisdiction cannot 
sell property although the deoree for sale was 
passed by it when it had jurisdiction. 

The Fall Bench decision in Seem Nadan v, 
Muthusioamy Pillai (8) does Dot affect this 
conclusion. On the other hand, the actual 
decision in Subbiah Naicker v, Ramanathan 
Chettiar (4) whioh was Dot overruled by the 
Full Benob, supports the view we are 
t iking. 

It was contended for the appellant that an 
application for an order absolute is not an 
application in execution and that, therefore, 
it was barred by limitation when it was made 
to the Rammad Sub-Oonrt. In this Presi 
dency, from the Full Bench decision in 
Mailikarjunadu Setti v. Lingamnrti Pantulu (9) 
it has always been held that an application, 
for a final deoree under the Transfer of 
Property Act was an application in execution. 
The latest decision upon that point is 
Mahammad Husain v. Abdul Kareem (l) 

(7) 63 Ind. Cac. 679; (1919) M. W. N. 728- 26 M. 
L. T. 271; 37 M. L. J. 442; 43 U. 136; il L. W. 232. 

(8) 63 Ind. Cac. 213; 42 M. 821; 11 L. W. 63; 37 M. 
L. J. 284; 26 U. L. T. 223; (1919) M. W, N. 640. 

(9) 26 M. 244. 


where all the cases are reviewed. 
Reference may also be made to Munna Lai 
Parruck v. Sarat Chunder Mukerji (10). This 
contention mast be overruled. 

The main answer of Mr. Anantakrishna 
Aiyar to the plea of want of jurisdiction was 
that the appellant was estopoed from raising 
this contention. Hie argument was that, as 
there was no demur to the Ramnad Sub- 
Court dealing with the application for an order 
absolute and as there was no appeal against 
the order, the appellant cannot raise it in 
execution. He relied upon the language of 
section 21 of the Civil Procedure Code for 
this contention The plain terms of the 
section lend some support to his contention.' 
He is also supported by Qomatham Alamelu t. 
Komandur Krishnamacharlu (2) and Velayu-' 
tha Muppan v. Subramaniam Ohetti (&). 

On the other hand, certain observations in 
the decision of the Judicial Committee in 
Setrucherla Ramabhadraraju v. Maharaja of 
Jeypore (11) and the eoheme of the Code sug¬ 
gest that the Legislature should not be pre¬ 
sumed to have enacted that, by not objecting to 
jurisdiction, the parties are for ever conclud¬ 
ed by the order passed. The result of such a 
view would be that, if both the plaintiff and 
the defendant agree, a matter relating to 
property outside the Presidency and even 
outside India, can be validly deoided by 
our Courts, i think (bat, as a conclusion 
like this is likely to affect seriously tbs 
administration of justioo, it demands care¬ 
ful examination. 

The arrangement of sections iD the Code of 
Civil Procedure is against interpreting section 
21 in the way suggested by the learned 
Vakil for the respondents. Sections 16 and 
17 deal with suits relating to immoveable 
pioperty. Seotion 18, clause 1, refers to 
uncertainty as to local jurisdiction and pro¬ 
vides for recording a statement and then 
proceeding with the suit. Clause 2 empowers 
a party if there is no such record to contest 
the matter in appeal, if there has been a 
failure of justice. Section 19 deals with 
jurisdiction regarding suit9 for moveables. 

(10) 27 Ind. Cac. 683; 19 0. W. N. 661: 21 0. h. 
J. U8; 17 M. L. T. 120; 2 L. W. 282- 17 Bom. L. B.. 
408; 28 M. L. J. 470s 42 C. 776; 42 I. A. 88 iP. 0.). 

(11) 61 Ind. Cac. 186; 42 M.813, 17 A- L. J. 69*- 
87 M. L. J. 11; (1919) M. W. N. 602; 26 M. L. T. 127| 
21 Bom. L. R. 914; 30 0. L. J. 209; 23 0. IT. N. 
1033; 10 L. W. 862; 49 I. A. 161 (P. C.). 
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Section 20 deal* with oases of oonfcraot and 
refers to the accrual of the oause of action 
in either the place where the offer is made or 
the acceptance was concluded. Then comes 
section 21. The contention of the learned 
Vakil for the appellant that this seotion is 
conBned to oases relating to moveable proper¬ 
ty and to oontraots and should not be extend¬ 
ed to suits relating to immoveable property 
does not appear to me to be far-fetched. 
Whereas, seotion 18 speaks of looal limits of 
jarisdiotion, seotion 21 speak* of the plaos of 
suing, and there is some justifioation from 
the language of the JudioialCommittee for the 
suggestion that jurisdiction was not intended 
to be synonymous with the place of suing. 
The obiervations in Haji Muai Qaji Ahmed 
V. Putmincind Nu*tdy (3J also support this 

view. 

I feel considerable doubt whether seotion 
21 of the Act should be read as enacting 
that in all oaeeB where there is no objection 
to jurisdiction, the party is not entitled 
to question it at any subsequent stage of 
the proceedings. 

In tbia connection, I may refer to the 
argument that it is only in oases where 
jurisdiction depends on the ascertainment 
of facte that the theory of acquiescence 
should be invoked. The reference to the 
objection being taken before the settlement of 
issue supports this contention. The general 
principle being that want of jurisdiction 
would make an adjudication by a Court 
a nullity, section 21, which must be re¬ 
garded as an exception to this rule, should 
be construed as referring only to ease* in 
which want of jurisdiction has to be pleaded 
and to be established by evidenoe. But 
where every body must be presumed to be 
acquainted with a notification like the one 
now in question, there oan be no necessity 
for allegation or proof. 

There is one other matter which ought 
to be noticed, and that is, that section 21 is 
not applicable to execution proceedings. l am 
not much impressed by the argument. The 

principle underlying the arctic, even though 

the section may not in terms be applicable, 
should be extended to execution proceedings 
also Observations to this effect are to be 
found in Veerappa Ohetti y. Rawuuami 
Cheiti (7). However, even this question is 
not altogether free from doubt. 


I think, therefore, that the following ques¬ 
tions should be referred for the opinion of the 
Full Bench : — 

1. Whether section 21 of the Code of Civil 
Procedure governs oases of want of territorial 
jurisdiction ? 

2. Whether seotion 21 is applicable to 
execution proceedings ? and 

3. Whether a party who does not raise 
objection to jurisdiction when a decree is 
made absolute is not entitled to plead in 
execution that the order was passed without 
jarisdiotion P 

This appeal oame on for hearing on the' 
29th and 30th March 1920 in pursuance 
of the above Order of Reference to a Fall 
Benoh. 

OPINION. 

Wallis, C. J.—In May 1900 the plaintiff 

duly instituted the present suit in the Sub¬ 
ordinate Court of Madura West, where the 
mortgaged property was situated, and obtain¬ 
ed a decree under seotion 88 of the Transfer 
of Property Act. In May 1910, this Court 
was abolished, and, by virtue of seotion 37 
of the Code of Civil Procedure, this suit was 
transferred by operation of law to the newly 
constituted District Court of Ramnad, as the 
plaoe where the mortgaged property was 
situated was within the jarisdiotion of that 
Court and was not within the jurisdiction 
of the newly constituted Subordinate Court 
of Ramnad. In 1916 the plaintiff applied 
to the Subordinate Court of Ramnad, 
which has, we have seen, had no jarisdiotion 
over the suit, for a decree for sale under 
Order XXXIV, rule 5 of the Code of Civil 
Procedure and obtained the decree in 1917. 
The mistake appears to have been oooasioned 
by the fact that the new Subordinate Court 
of Ramnad was described in the notification 
constituting it as created instead of the 
Subordinate Court of Madura West, whereas 
it* territorial jurisdiction was more limited. 
The 16th defendant, who did not appear, 
applied for a review of the decree but not- 
for want of jurisdiction, and his petition was 
dismissed as out of time. He did not appeal 
against the decree, as he might have done 
on the ground that it was made withoat 
jurisdiction or was erroneous or time barred. 
The plaintiff then 61ed Execution Petition 
No. 24 of 1914 in the District Court 
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Ramnad, whioh apparently retarned ifc for 
presentation, or sent it direotly, to the Sab- 
ordinate Coart of Rarnnad whioh had passed 
the final deeree. It was filed in that Court 
as Execution Petition No. 203 of 1917, and 
that Court thereupon transferred the deorae 
for execution to the District Court of 
Ramnad within whose jurisdiction the mort¬ 
gaged property is situated. These are the 
facts whioh have given rise to the reference. 
As regards the first question, I am clearly of 
opinion that the provisions of section 21 of 
the Code of Civil Prooedure apply to all 
objections based on the alleged infringement 
of the provisions of sections 16 to 18 of the 
Code of Civil Prooedure as regards the 
institution of suits relating to immoveable 
property. The words “ Objection as to the 
plaoe of suing” in their ordinary meaning 
include objections to the institution of the 
suit on the ground that the Court in which 
it was instituted had no jurisdiotioo over 
the immoveable property whioh was the 
subjeot of the suit; and the words “plaoe 
of suing” are used in the heading prefixed 
to section 15, as descriptive of the subject- 
matter of the provisions in sections 15 
to 20, as to the Courts in whioh suit?, in¬ 
cluding suits as to immoveable property, are 
to be instituted. 

1 do not think the recent decision of the 
Privy Counoil in Setrucherl i Ramabhadraraju 
v. Maharaja of Jeypoie (11) is opposed to 
this view of the scope of section 21. In 
that case a suit bad been instituted in the 
Subordinate Court of Vizagapatam on a 
mortgage of property whioh was partly 
situated in a Scheduled District over which the 
Subordinate Court had no jurisdiction and 
to whioh the Civil Prooedure Code bad not 
been applied. The contention for the appel¬ 
lant was that seotion 21 only applied where 
the right plaoe of suing was one subjeot to 
the Code. On this ground their Lordships 
held that the objection was not an objec¬ 
tion to the plaoe of suing which could be 
onred by seotion 21 of the Code of Civil 
Prooedure They went further and held 
that the order for sale was had as made 
under sections of the Code whioh did not 
apply to a Scheduled District. They had 
not to consider the Bpplioation of feotion 2l 
where all the nortgaged property was 
within the jurisdiction of Courts governed 
by the Code of Civil Procedure, 


[1020 

* 
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As regards the seoond question, section 21 
forbids any appellate or revisional Court to 
allow any objection as to the plaoe, of suing 
unless it was taken in the original Court and 
even then unless there was a consequent 
fail are of justice. The effect of the section, 
in ray opinion, is that objections which the 
Appellate or Revisional Court is thereby pre¬ 
cluded from allowing must be ooneidered 
oared for all purposes unless taken before 
the passing of the decree in the original Court. 

The ordinary way of questioning a decree 
passed without jurisdiction is on appeal 
or in revision, and if this is forbidden, a 
Court of first instance oannot in exeoation do 
that whioh the Appellate or Revisional Court 
is precluded from doing. 

In view of the above answers to questions 
one and two, question three would not arise 
but for a further question raised by Mr. A. 
Krishna iwami Aiyar at a late stage of the 
argument. He contended that, admitting 
that section 21 applied to suits about im¬ 
moveable property, it dealt only with the 
original institution of a suit aad not with 
the prosecution of the suit in a wrong Court 
after the abolition of the Court in whioh 
it had been properly instituted. In support 
of this contention he relied on the faot that 
seotion 21 requires the objection to be taken 
‘ in all cases in which issues are settled at 
or before such settlement ” as showing that 
the seotion was not intended to apply to 
an objection, such as the present, whioh 
only arose after the settlement of issues on 
the abolition of the Madura Subordinate 
Court and oould not have been taken at or 
before such settlement. It is unnecessary to 
consider whether those particular words may 
not be read aB applying only to oases where 
it is possible to taka the objection at or 
before the settlement of issnes, and whether 
the words “pl&ae of suing” are not wide 
enough to include objections to the place of 
prosecuting as well as of instituting suits. 
Assuming, however, that seotion 21 does not 
apply, I am still of opinion that the present 
deoree oannot be questioned in execution. 
An objection to the jarisdiotion is a ground 
for setting aside the decree and i« not one of 
those questions relating to the execution, 
discharge or satisfaction of the decree” which 
are required b> section 47, to be dealt with 
in execntioo. The prevision in seotion 2,25, 
of the old Code that a Coart might prowe<U 
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to execute decrees transferred to it without 
requiring further proof, amODg other things, 
of the jurisdiction of the Court which 
passed the decree, lent some oolour to the 
view that it was open to a Court to which 
a deoree had been sent for execution to 
go into the question whether the Court 
which passed the deoree had jurisdiction to 
do so, and influenced the decisions which 
are referred to in the Order of Reference. 
These words, however, have been omitted 
advisedly in the corresponding Order XXI, 

rule 7 of the new Code. 

Without referring to the statement of 
Objects and Reasons, whioh is not permissible, 
Krishna Ayyangar v Nallaperurnal Pillai (12), 
we may, 1 think, infer that these words were 
omitted in the Dew Code because it was felt 
that it was not for the executing Court 
to go into questions of the jurisdiction of the 
Court which passed the deoree, at any rate 
wbeD, as in the present case, that Court was 
an ordinary Court in British India governed 
by the Code. This is the view taken in 
Bari Ootind v. Narsmgrw (13) and 
Kalipada 8arkar V. Han Mohan Dalai U4) 
is also a recent authority for the proposition 
that the Court executing the decree cannot go 
behind it. I would, therefore, answer the 
third question in the negative. 

Aylisg, J.—I agree. 

Cuotts-Tkoiteh, J.—I agree. 


m C Ft 

Reference anstrered. 

(,2) 56 Ind Cas. 163, 47 I- A.- « VlA 

ia * t t 4519. 22 Bom. L. R* u ‘ 1 ‘ 

12 L. W. 92; (192J) M. VV. N 419; 43 M. 550; 2 b. P. 

L, U^ ( 23 C iid l . I8 Cas. 12J»i 38 B. 194; 16 Bom. L. R. 

30 (14) 36 Ind. Cas. 86«; 44 C. (J27; 24 C. L. J. 37c, 
21 0. W. N. 1104. 


CALCUTTA HIGH COURT. 

Appeal fbom Okiginal Decbee No. 129 

OF 191s. 

February 17, 1920. 

tr.stnt :—Jastioe Sir As.to.h Cb.adhr,, Kx. 
and Mr. Justice Newbould. 
BISWAMBAR HALDBR-Defendant— 

Appelant 


venus 

GlRIBALA DA8I AND ahother-Plaintiffa 

— ReSPO «i'ENT8. 

imitation let (H O/ 1 90S), 10. Sch. I, Art. 120 


— Account, suit for, against karta— Limitation — 
cabilitg oj $. 10. 

A suit for an account against a karta of a joint 
Hindu family ia governed as to limitation by 
Article 20 of Schedule I to the Limitation Act. [p. 
878, col. 1.] 

Inasmuch as section 10 of the Limitation Act 
applies only where property is vested in trust in a 
trustee for a specific purpose and as a karta of a 
Hindu family is not vested with the property 
belonging to the family, that section lias no appli¬ 
cation to a suit against a karta for an account, [p. 
878, col. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, 24 Perganas, dated the 14th 
January 1918. 

Babu Abinash Ohunder Qhose , for the Ap¬ 
pellant. 

Babu Kiiararn Banerjee, for the Respond¬ 
ents. 

JUDGMENT.—There is no contest now 
that the plaintiff is entitled to one-sixth 
share ouly. As regards the joint family 
properties, the only question whioh was 
raised was in reepeot of properties 
Nos. 21, 2 j and 27 of Schedule ha to 
the plaint. We think the learned Sub¬ 
ordinate Judge has correctly found that 
these properties were acquired in the life¬ 
time of defendant No. l’s father, Gobinda, 
apparently in the benami name of Prosonno 
Banerjee, with the income of ijmali proper- 
tiep, that, therefore, it must partake of the 
nature of a joint family estate, and that the 
plaintiff is entitled to her share therein. 

The next question raised before us is as 
regards the aooounts against the defendant. 
The learned Subordinate Judge has rightly 
held that for the period of Gobinda’s 
managen ent, the defendant No. 1 his son — 
is not liable Gobinda died ou 1314. The 
learned Judge bolds, however, that the 
defendant No. 1 is liable to account from 
1314 and relies upon the case of Annamalai 
Chettyv. Murugasa (l) in whioh their Lord¬ 
ships say that the relation between the 
manager of a joint family and the other 
members of that family is not that of 
principal and agent but it is much more 
like that of trustee and cestui que trust ; and 
he infers from that expression of opinion 
that 6eotion 10 of the Limitation Act 
governs suits for account against a karta., 
He has overlooked that section 10 says 

(1) 7 0. W. X 764; 20 M. 644; 30 I. A 220; 8 
P. C. J. 523; 13 M . L. J. 287; 6 Bom. L. R. 494 (P. 0.), 
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that the property mast be vested in trust 
in the trustee for a speoifio purpose ; and 
it has been held in this Court repeatedly 
that it does not apply to an implied trust, 
but to an express trust. In no sense oan it be 
said that a karta of a Hindu family is vested 
with the property belonging: to a joint 
family. There is no express provision in 
the Limitation Aot as regards suoh suits 
and it has always been held that Artiole 120, 
whioh provides six years' limitation, applies 
to suoh suits. To this extent we vary the 
deeree of the Court below, that is to say, 
the plaintiff will be entitled to aooounts 
only for a period of six years prior to the 
institution of the suit. 

With this modification, we dismiss the 
appeal with oosts, Taking into aooount that 
aooounts for more than six years have 
not been allowed to the plaintiff, we assess 
the hearing fee at rupees two hundered aDd 
fifty only. 

Decree varied. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1055 of 191$. 

August 1, 1919, 

Present :—Mr. Justice Coutts and 
Mr. Justise Das, 

Syed ABBAS— Plaintiff—Appellant 

versus 

PREMSUKH DASS— Respondent. 

Bengal Tenancy Act [VIII B. C. of 1885;, se. 63, 6], 
67, 68— Bent, when falls due—Suit to recover rent before 
it falls due, whether premature—Bengal Cess Act (IX 
B C. of 1880), 4, 41— Tenure—'"Annual value", 

meaning of—Bent, tender of—What constitutes valid 
tender. 

Inasmuch as rent under section 63 of the Bengal 
Tenancy Act falls due on the last day of each 
quarter of the agricultural year, a suit for rent for 
a quarter instituted before the expiration of that 
quarter is premature, [p. 878, col. 2.j 

To constitute a valid tender of rent, what most be 
looked at is, what was tendered by the party in 
default and not what the party claiming demands j 
if any interest is due at the time when the tender 
is made, the tender must inolude interest, fp. 879 
col. 1.] 

Under the Bengal Cess Aot “annual value 1 ' of a 
tenure is the rental, and the road cess-must be 
calculated on that at half an anna in the rupee, fp. 
876, col. 2.] ^ LF 


tlMO 

Appeal against the deoision of the District 
Judge, Patna, dated the 20th June 1918, 
modifying that of the 2nd Sub Judge, Patna, 
dated the 15th Maroh 1918. 

Messrs. Surnendu Narain Sinha , Bankim 
Ohandra Mitter and Achalendra Nath Das , for 
the Appellant. 

Messrs Bajendra Prasad and Shive threat 
Dayal, for the Rssbondent. 

JDDGMENT. 

Dab, J. —The appellant is the landlord. 
The first point argaed on his behalf is 
that the lower Appellate Court erred in 
ooming to the conclusion that, so far as 
his olaim for the fourth quarter of the rent 
of 1324 is concerned, it was premature. 
In our view, the lower Appellate Court 
has taken an entirely aorreot view. It is 
clear that, under ^eotion 53 of the Bengal 
Tenancy Aot, rent is payable in four equal 
instalments falling due on the last day of 
eaoh quarter of the agrioultural year. The 
agricultural year begins with Assiu and ends 
with Bhado. Therefore, the rent for the 
last quarter beoame due on the 1st of ABsin. 
The suit was, in faot, instituted before the 
1st of Assin, Therefore, elearly, eo far as 
the claim for rent for the last quarter is con- 
oerned, it was premature. 

The seoond point arises in oonneotion with 
the road-cess payable by the defendant to 
the plaintiff. The lower Appellate Court 
has some to the oonolusion that the only 
annual value of the defendant’s tenure, so 
far as the present reoord shows, is the 
rental and the road-oess must be oaloulated 
on that at half an anna in the rupee; and, 
oaloulating the road-oess on that principle, 
the lower Appellate Court has oome to the 
eonolusion that Rs. 14-1-9 is the road-oess 
payable by the defendant to the plaintiff, 
as alleged by the defendant himself. This 
is supported by seotion 4l of the Cess Aot 
by the definition of "annual value 1 ’ io 
seotion 4 of the Cess Aot, and by the forms 
whioh are to be found in that Aot. 

The last point is whether there was a 
valid tender made by the defendant to the 
plaintiff. We are of opinion that this qnes* 
tion has not been determined by the lower 
Appellate Court as it should have been. 
The lower Appellate Court seems to have been 
of opinion that, as the plaintiff demanded 
damage and not interest, therefore, the tender 
was a valid tender by the defendant. The 
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tender most depend on what is tendered 
by the party in default and not what the 
party claiming has to say ab^ut it. If 
any interest was in faot due from the de 
fendant to the plaintiff at the tune when 
the tender was made, then, undoubtedly, toe 
tender must include interest. This question 

has not been determined by the lower Ap¬ 
pellate Court. We are of opinion, therefore, 
that the case must go back for the de¬ 
termination only of this issue, and for the 
determination of the appeal on the result 
of this issue. The other issues have duly 
been determined aod will not be re opened 

Coats will abide the result and will be 
disposed of by the lower Appellate Court. 

Couit., J.—I agree. n _ rmandei . 
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CALCUTTA HIGtf'GO^T. 

Appeal ebob Obig.kal D.cbee No. fc8 op 1918. 

April 15, 19.0. 

Preteni Mr. Justice Richardson and 

Mr. Justice Greaves 

HEM CHANDRA ROYCHOWDHUR5T 

1 Plaintiff—Appellant 

versus 

KRISTO CHANDRA SAHA SARDAR ok 
his death His Hi.kb and Legal r bpke8Enta- 
tivbs, BEPIN BEH ■»RY SAHA SARDAR 
... oTHitRB—D ivan dam b—Respondents. 

Market—Franchise or right to hold market, w} £ t * €r 
• a p-7 'IradcTS right* of -Rival 
e *' eta I™ whether oction*ble- 

D[^Vt^euit for maintainability of-Appeal second 
of fact—High Court, interference by. 

A market franchise or a right to hold a market, 
e m8 j prrftnfc from the ' rown does not exist 
conferred by gra gaoh right be acquired by 

m Bengal,' “ r j K ht to hold a market being 
prescription, the ■ r »8 owne rBhip of land. The 

treated as ‘{“^^SSTmonopoly or prirUege 

P>KfiS“£’‘ptteoLn S no immuoUj 
which is entitled w f f . ttafc bia pro fite 

boro norL in 

&&&&£» S - «—* - aw- [P- 

«** •»**" h * 


ueed a market for the sale of his goods, to take 
his goods to another market. 

The employment of illegal means, however, iu 
the nature of intimidation and physical compulsion 
to induce traders to attend a rival market newly 
established, and so interfering with the peaceful 
enjoyment of the owner of the old market, hither¬ 
to patronised by the traders, entitles the latter to 
a civil remedy by way of a suit for damages but 
he is not entitled to an injunction restraining his 
rival from holding a market od any specified day. 
[p. 882, col. 2j p. 883, col. 1.] 

Where an Appellate Court has drawn wrong oon- 
elusions of fact from the evidence, the High Court 
will interfere in second appeal. Tp. 882, col. 2.] 

Appeal against the decree of the Subordi¬ 
nate Judge, 2nd Court, Dacoa, dated the 9th 
of October 1917. 

Babu Dicarka Nath Chakraburtty, Dr. 
Sat at Ohandra Basok and Babu Bamani 
Mohon Ohatterjee , for the Appellant. 

Mr. B . Ohakraburtly, Babus Qunada 
Oharan Sen and Prokas Ohandra Pakrasi , lor 
the Respondent. 

JUDGMENT.—This is an appeal from the 
judgment and decree of the Subordinate 
Judge of Daeoa, dated the 9th October 1917. 
The plaintiff is the proprietor of a hat 
known as the Ramobandradi hat, in the 
sense that the hat is held within a revenue 
estate belonging to him and that he 
derives oertain profits from it. The 
Sardar defendants are neighbouring pro¬ 
prietors and, in February, 1 12, they set up 
a new hat at Gopaldi, within two miles of 
the plaintiff’s hat. There is some contro¬ 
versy as to the details of the oircumstances 
in which the new hat same to be established. 
The main facts, however, are not in dispute. 
In the plaintiff’s hat, the right of collecting 
the dues payable by the stall-holders was 
farmed out to Ijaradars. One of these 
Ijaradars was Govinda Ohandra Dhur. 
Amongst the people who had stalls were a 
number of Jugis, or cloth sellers, of whom 
some are eo defeudants with the Sardars in 
this suit. It appears that the Jugis felt 
themselves aggrieved because the Ijaradar 
Govinda was oolleotiDg subscriptions for the 
celebration of the Kali Puja at a rate double 
the rate which had prevailed in previous 
years. The Jugis, or some of them, in 
deputation, went to the "plaintiff’s Naib, 
Kaueiki Cbaran Obakrabnrty, and preferred 
a oomplaint. If we acoept the plaint iff’a 
version of this part of the case, as we may 
without the result being affected, the Jngis 
not only complained of having to pay tbq 
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subscription demanded from thorn but also 
demanded the "dismissal” of the Ijaradar. 
The Naib having refoaed to dismiss the 
ljaradar, the Jugif>, who had previously 
approached the Sardar defendants, went on 
the next market day to Gopaldi and began 
selling their cloths there. That was the 
origin of the new hat which, like the Rim 
Chandradi hat, haB einoe been held every 
Thursday. It is not now disputed that the 
Sardara did much to enoourage traders to 
oome to their market and the result was that 
tbeir hot flourished with a corresponding 
diminution in the profits which the plaintiff 
received from his hat. 

In the period following the establishment 
of the new hot, affairs took the oourse whioh 
they often take in these oases. There were 
breaches of the peace between the rival 
parties or, at any rate allegations, of breaches 
of the peace whioh led to proceedings in the 
Criminal Courts in the nature of a prelimi¬ 
nary trial of strength. It was not till these 
proceedings had ended adversely to the plaint¬ 
iff, or those siding with him, that in 
November, 1914, be instituted the present 

suit. 

In his plaint the plaintiff alleged a oon* 
spiraoy between the Sardar defendants and the 
Jugis, and the employment of illegal 
means for the purpose of ioduoing traders to 
attend the Gopaldi hat and not to a.tend the 
Ham Chandradi hat. On this footing, plaintiff 
olaimed damages. He also prayed for a 
permanent injunction restraining the defend¬ 
ants from doing various things. The injunc¬ 
tion was to restrain the defendants not only 
from employing illegal means but also from 
holding a market or hat on Thursdays or on 
any other day at Gopaldi or aoy other 
plaoe within two miles of the plaintiff’s 
hat. 

In the Court below, the learned Subordinate 
Judge found that the Jugis had in fact 
approached the Sardara before they began 
selling their goods at Gopaldi, a finding in 
the' plaintiff’s favour whioh may again be 
accepted without harm to the defendants. 
He also found that the Sardar’s p9ons had 
in faot engaged themselves in persuading 
people to desert the old hat and attend the 
new one. He came, however, to the con- 
elusion that thdre was no combination be* 
tween the Sardars and the Jujis amounting 
to an aotionable conspiracy, and that the 


oonduot of the Sardars, or their peons, was not 
wrongful or illegal. He, therefore, dismissed 
the plaintiff’s suit in toto. The plaintiff has 
appealed. 

Now, I may say at onoe that there were 
twi points on whioh we did not think it 
necessary to call on the learned Counsel for 
the Sarder defendants for a reply. The first 
point is the somewhat shadowy claim set np 
by the plaintiff, that his hat is a very ancient 
hat and that, on that ground, he ia 
entitled to somespioial protection. It is tare 
that the hat has existed for a considerable 
time and it also appears that it is shown on 
the Revenue Survey Map with the date 1726 
below it. Beyond that, however, there are 
no materials whioh carry the history of the 
h it baok to the Permanent Settlement and the 
Subordinate Judge has found that the evi¬ 
dence does not establish that it existed aft 
that time. Even if it had been shown that 
the hat was in existence in 1793, the case 
of Rakhal Das Addy v. Durga Sundari Dost (l) 
would be a complete answer to the plaintiff’s 
claim, [See also Nanda Kumar v. Emperor 
(2)]. In this part of Indis, there appears to 
be no such thing as a market franchise or a 
right to hold a market, conferred by grant 
from the Crown. At aoy rate, so far as we 
are aware and as the learned Vakil for the 
plaintiff has been able to inform us, there is 
no authority whioh affirms the existence of 
such a right and no authority which counte¬ 
nances the acquisition of any snob right by 
prescription. 

It might possibly be expedient that mar¬ 
kets should be regulated by somb system of 
licensing. But that raises a question of 
policy which is outside the province of the 
Courts. In England, it is said, no one eau 
hold a market without a license from the 
Crown and the reason has been thus stated; 
' The reason why a market or fair cannot be 
holden without a grant is not merely for the 
sake of promoting traffic ; commerce, but 
also, for the like reason as in the Roman 
Law, for the preservation of order, and preven¬ 
tion of irregular behaviour; TJbi est multitudo, 
ibi debet esfe rector The words are those 
of Mr. Justi 08 Wilmotin Rex. v Slanden (3) 
and they were oited in the House of Lords 

(1) 17 0. 458; 8 Iud. Deo. (N. s.) 815. / 

(3) 11 0. VV. N 1128; 6 Or. ii. J. 

13) (1705; 3 Barr. 1812, 1 W. Bl. 579; 97 E. B. 1113. 
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m )th Q oig 0 of Rammerton y. Earl of Dysirt 

In Bengal the right to hold a market is 
treated as inoident to the ownership of 
Ia . A proprietor may set up a market in 
proximity to his neighbour’s market without 
infringing the maxim, Sic niere tuo ut 
ahenum non liedas. The proprietor of the old 
market has no monopoly or privilege which 
is entitled to proteotion and no immunity from 
00 “P 6t * fc,0 ° [Hammerton v, Earl of Dysart 

(4).JHehas no remedy at law merely beoause 
hifi profits are disminiahed. 

That is not to say, however, that the 
setting up of a new market in proximity to 
an old market is not regarded as an unneigh* 
hourly aot. It almost neoessarily leads to 
friction and sometimes to a state of things 
whiah may not inaptly be desari bed as a 
state of hostilities ending in an appeal first 
to the Criminal, and then to the Civil 
Courts. 

The seoond question on wbiob we thought 
it unneaessary to oall on Mr. Byomkesh 
Ohakraburtty cor corns this suit as a suit 
against the Jugi defendants. Here, again, 

I agree with the learned Subordinate Judge. 
On the materials before us, I agree that it 
cannot be said that the Jugis were guilty 
of any wrongful oonduat. They were at 
liberty to go in deputation to the plaintiff's 
Naiband complain of conduct on the part of 
the Ijaradar, Govinda, whiah they considered 
harsh and oppressive. They may have gone 
rather far in asking for the ‘dismissal” of 
Govinda but they did nothing to entitle the 
plaintiff to damages. It was said that it is a 
wrongful act for one person to indues 
another to break his contract with a third 
person, and it was argued that the request 
made to the Naib, coupled with the Jugis 
going to the Sardars and arranging for the 
establishment of a new hat, was evidence 
that both the Sardars and the Jugis were 
parties to an actionable conspiracy. The 
position cannot be sustained. In the first 
place, there was no breach of any oonfcraot 
between the plaintiff and the Ijaradar, and, 
secondly, the Ijaradar is not a plaintiff in 
this suit and claims no damages from the 
Jugis or any one else. When one man is 

(4) (1916) 1 A. 0. 67 at pp. 63, 83; 85 L. J. Oh. 33; 

13 L. T. 1032; 80 J. P. 97; 13 L. Q. B. 125 >; 6 ) S. 
J.6flv 31 T.L. B. 692. 
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induced to break his oontraot with another 
it is the latter who may have a right to 
complain, In any oase, the question would 
arise whether the aotion of the Jugis was 
justifiable in the oirouinstances r South Wales 
Miners Federation v. Glamorgan Goal Company 

(5) J. The request, therefore, made to the Naib 
gives the present plaintiff no cause of aotion 
against the Jugis. So, agaiD, if it was lawful 
for the Sardars to set up a new hat, any 
combination between them and the Jugis 
for that purpose was not in itself unlawful. 
Finally, it is not shown, or even suggested, 
that the Jugis were parties to or were in 
any way concerned in the unlawful conduct 
attributed to the peons of the Sardars, In 
my opinion, therefore, as against the Jugis, 
the suit was property dismissed and the appeal 
fails. 

There remains the question of the conduct 
of the peons, which I may state in the words of 
the Sobordinate Judge:—“Whether the Sardar 
defendants resorted to force, violence or im¬ 
proper threats for preventing people from 
going to the plaintiff’s hat ?” In that con- 

neotion, the plaintiff examined a large number 

of witnesses. If their evidence be accepted, 
the methods of inducement employed by the 
peons were of the oruder kind, including 
actual physical compulsion orooeroion, which 
come without difficulty within the expressions 
used in the line of oases from the 
Mogul Steamship Go. v. McGregor (6) 
onwards, to denote illegal methods of carry, 
ing out objects which may in themselves be 
lawful. Now the Subordinate Judge has 
not entirely disbelieved or rejected the testi- 
raoDy of these witnesses. He has accepted 
their testimony up to a certain point and he 
has only disbelieved them when they apeak to' 
oonduot on the part of the peons which was 
obviously unlawful. We were taken through 
the whole of the evidence on this part of the 
case and it seems to me quite impossible to 
minimizs the force of that large body of 
evidence. It would take too long to go 
through the depositions in details. I waa 
specially struok by the evidenoe of the 
ferry-man, Hari Majhi, who plies a ferry at 
Gjpaldi and by the evidence of the paddy 

(6) (1905) A. 0. 239; 74 L. J. K, B. 626; Q2r T 

710, 63 W. B. 6 *3, 21 T. L. R. 441. ‘ 2 L * T * 

(6) (1892) A. 0. 26; 61 L. J. 6. B. 295; fifl 1 a* . 

J, 40 W. R. 337; 7 Asp. M. 0. 12#56 J. p. loi. ’ 
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dealers, Abbas, son of Daya Gazi, and Tomiz- 
nddi. There is also the witness Agaraddi 
who nsed to sell paddy at the Ramoban* 
dradi hat His evidence is of some import- 
anoe because, if accepted, it corroborates not 
only the evidence of the ferry man but also 
the evidence of the plaintiff’s Naib, Kausiki 
Moban; and the plaintiff's servant, Bhikaram 
Das. Having heard what both sides had 
to say on all this evidenoe I was left with a 
strong impression that a certain amount of 
actual physical violence—coercion or oompul- 
sion—was in fact used by the peons of the 
Sardars for the purpose of furthering the 
interest of their masters, the proprietors of 
the new hat at Gopaldi. 

It was argued for the Sardars that the 
question was one of fact and that a Court of 
Appeal should be slow to differ from 
the trial Court on a question of fact depend¬ 
ing on the credibility and veraoity of 
witnesses. No one disputes that as a general 
proposition. But there are oases where the 
trial Judge has approached the evidenoe 
from a wrong standpoint or has applied to that 
evidenoe wronar standards of probability or 
improbability. If a trial Judge says that a ser¬ 
vant speaking for his master ought never to 
be believed, the Appeal Court is not obliged to 
accept his estimate of the servant’s evidence. 
In snob a case the question is not merely 
a question of the credibility of the particular 
witness. The witness has not been given a 
fair chance. There are verdicts or findings 
whioh are contrary to the weight of the 
evidenoe. In the present case, as I have 
said, the learned Subordinate Judge 
has gone some way towards accepting 
the evidenoe of the witnesses, His 
conclusions are thus stated :— The Sirdars 
employed a number of men at the hat and 
fed them at Hanif’s house. It was stated 
that these men used to keep order at the 
hat. But from their own witness it was 
elicited that only two or three of them used to 
work at the hat. So it may be inferred that 
the others remained round about the hat 
for picketing and persuaded people to attend 
the new hat. But it is not likely that men 
thus employed on daily wages ran the risk of 
being hauled up before the Criminal Court 
by applying force or committing aBsault; and 
the evidenoe as discussed above does not 
also establish the story of assault.” 
The Subordinate Judge, therefore, finds 


that the peons were employed, or em¬ 
ployed themselves, in pioketing for the 
new market. In the view I take, it 
is not necessary to consider whether peaceful 
pioketing or the mere accosting of people on 
the high way in order to recommend and invite 
them to attend the new market would be 
an aotionable nuisanoe for whioh the plaintiff 
would be entitled to damages. Batitis obvious¬ 
ly a short step from such pioketing to pioketing 
accompanied by coercive or intimidating threats 
or the use of physical force to pull or push 
men towards the new market- The Subor¬ 
dinate Judge says that it is improbable that 
men employed on daily wages would run the 
risk of being hauled up before the Criminal 
Court by applying euoh force. Two of the 
peons were examined for the Sardars and we 
have it from both of them, Abu Rahim and 
Jamir ud Din, that they get, not daily wages 
but monthly wages, and I entirely dissent 
from the Subordinate Judge’s view that it 
is improbable that the peons would resort to 
any degree of foroa. On the oonfcrary, it 
seems to me exceedingly probable that the 
Sardars’ peons would be zealous for their 
masters and would not be too nice or too 
scrupulous in the means which they employed. 

If they were taken before the Magistrate, 
they would expect their masters to fight their., 
oases for them. On the evidenoa and in the 
circumstances, I differ from the learned 
Subordinate Judge’s conclusion, and find that 
illegal means, in the nature of intimidation 
and physical compulsion, were employed to 
induce traders to attend the new hat . 

Then, what is the result ? The conspiracy 
between the Jugis and the SardarB allege 
by the plaintiff is not established. No con¬ 
spiracy is obarged between the Sardars and 
the peons, but the Sardars are undoubtedly 
responsible for the acts of the peons as acta 
committed within the scope of their employ¬ 
ment. The plaint is wide enough to cover 
a claim against the Sardars for damages on 
that footing. The acts done were nnlawfal 
in themselves. They were not only intended to 
injure the plaintiffs’ hat but such P 0aa ° l “ r .J 

injury was their natural consequence and di 

in fact ensue. One purpose of the law is to- 
.^niovent persons from attaining lawful en „ 
*8y unlawful means and, in my opinion, t e 
plNintiff in the present case ^ was so 
fer$d with in the peaceful enjoyment o* ^ 
hat as to entitle him to a civil remedy by Wt 


. 
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of a Bait for damages. If the contrary be 
held, the peons might repeat their unlawfnl 
aets with impunity. The individuals 
threatened or molested, provided that no 
great violence was used, would be slow 
to take prooeedings against influential 
landowners like the Sardars or against their 
servants. 

As to the amount whioh the Sardars 
should be condemned to pay, the Subordinate 
Judge has found that the plaintiff suffered 
loss to the extent of Rs. 900 a year. With¬ 
out suggesting that it is possible to fix the 
damages preoisely, l would allow the plaint¬ 
iff damages at the rate of Rs. 900 a year 
for the period from February 1912 to Novem¬ 
ber 1914. 

As to the olaim for an injunation ; as the 
law stands, the plaintiff is aertaiuly not 
entitled to an injunation restraining the 
Sardars from holding a hat at Gopaldi or 
from bolding the hat on Thursdays. If the 
plaintiff had some to the Oivil Court earlier, 
he might have been entitled to an injuna¬ 
tion restraining the defendant Sardars and 
their servants from employing illegal means 
to prevent attendanae at the plaintiffs’ hat . 
The evidense, however, is alear that after 
1913, probably after January 1913, no aats 
of violenae were aommitted by the Sardars 
or their servants. That being so, the 
alaim for an injunation must be rejeated. I 
am prepared, however, to leave it open to 
the plaintiff to apply for an injunation if 
oaoasion should arise for his doing so in tbe 
future. 

There remains the question of aosts. The 
appeal will be dismissed as against the Jugi 
defendants. They have not appeared in 
this Court and are not entitled, therefore, 
to any aosts here. They are entitled, how¬ 
ever, to the aosts inaurred by them in the 
Court below. As to the Sardar defendants, 
the trial has been aompliaated and lengthen¬ 
ed by extravagant claims on the part of the 
plaintiff. The plaintiff is not entitled to 
bis full aosts, either in this Court or in the 
Court below, I think the reasonable order 
to make ia that the plaintiff should get half 
hia aosts from the Sardar defendants in 
both Courts. 

Gbiavis, J.—As we are differing fromflp 
learned Subordinate Judge on a queatiojHf 
fait, and that after a long and eareful iiM 
tnd tbe exhaustive judgment, I want to 


add a few words to the judgment that has 
just been delivered. As has already been 
stated, the plaintiff’s hat at Ramohandradi 
was started many years ago and the Subor¬ 
dinate Judge has found that it was in a 
flourishing condition at the time the rival 
hat was started bringing in an income of 
some Rs. 1,2G0 a year. The defendants’ hat 
was started by tbe defendants Nos. 1 to 6 in 
February 1912 aDd t hie suit was not instituted 
until the 18th November 1914. It is, there¬ 
fore, open to comment that the plaintiff has 
been guilty of delay in enforcing such civil 
remedy as he is entitled to. Now, the suit 
was based on the contention that the hat 
started by the Sardar defendants at Gopaldi 
was the result of a conspiracy between them¬ 
selves and the Jugi defendants to ruin the 
plaintiff’s hat at Ramohandradi. Various 
reliefs were claimed in the suit, and it is not 
necessary to refer to them in detail. The 
defences put forward were that the olaim was 
barred by limitation, that there was no 
conspiracy established and that the decline 
of the plaintiffs’ hat was due to other reasons 
than the competition of the hat of the Sardar 
defendants. The Judge has found that 
there was no conspiracy, and in this we agree, 
and it is not necessary to deal with that 
part of the case. He has also held that no 
grant of the hat can be inferred and we 
agree with him in that finding also. He 
has found that no unlawfnl means or force 
was used by the Sardar defendants to prevent 
the Haturias from attending the plaintiff’s 
hat at Ramohandradi and this is the ques¬ 
tion which really arises on this appeal. So 
far as tbe defence is concerned, the question 
of limitation has not been pressed before 
ns and Counsel for the respondents admitted 
that the date of tbe discontent which induc¬ 
ed tbe Jugi defendants to leave Ramohand¬ 
radi was not tbe time of Durga Paja but 
the time of Kali Puja. So no question of 
limitation really arises. The lower Court 
has also found in favour of the plaintiff that 
the decline of his hat was not due to the 
causes alleged by the defendants but to the 
competition of the hat established by the 
defendants Nos. 1 to 6. There are one 
or two passages in the judgment of the 
lower Court to whioh I think reference can 
be made, The first passage will be found 
at page 515 of the printed paper-book, 
Volume II. Tbe learned Subordinate Judge 
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?ayp, ''There can be no doobt that the plaint¬ 
iff has suffered substantial loss in conse¬ 
quence of the establishment of the new hat. 
The primary cause of the break up was no 
doubt the discontent among the traders 
originating in the oppressive and unsympa¬ 
thetic conduct of the plaintiff’s Ijaradars 
and officers, but it is certain that, unless a 
new hat had been established, the traders, 
though smarting under a sense of injustice, 
would have continued to attend the hat. 
Then, at page 522, occurs this passage:— 
"The Sardar defendants established the new 
hat with the oo ooeration of the Jugi defend¬ 
ants who assured them that they would 
attend the new hat in preference to the plaint¬ 
iff’s hat ” Then the Judge found that there 
was no proof of preesure so far as the Jugis 
we oonoerned cr aoy improper conduct on 
their part. Then comes the following passage 
at page 538"The only question to be 
decided now is, whether the Sardar defend¬ 
ants resorted to force violence or impro¬ 
per threats for preventing people from going 
to the plaintiff’s hat*' At pages 540 and 
541, the learned Judge states his reasons for 

arriving at the conclusion that there was no 
violence or threat used by the Sardars. He 
says that these defendants used persuasion 
or offered favourable terms, that there was 
ppketing about the hit to persuade people 
to attend the new hat and that, upon the 
evidence, the story of assault is not establish¬ 
ed. At page 543 he expresses his doubt 
that the Sardars would have been able by 
forcible means to have kept away from the 
plaintiff’s hat some five or six thousand people 
and at page 550 he states his conclusion that 
it has been satisfactorily established that 
there was no other oause for the break up 
of the plaintiff’s hat except the disoontent 
of the traders and the persuasion used by the 
defendants. The last passage to which I 
desire to refer is to be found at page 552 and 
it runs as follows '"At the present time the 

Sardar defendants are not adopting very 
proper methods to secure attendance to their 
hat." Therefore, the only question that 
really arises is whether the Judge was right 
in the conclusion which he drew from the 
evidence, namely, that there was no force or 
violence or illegal means employed by the 
Sardar defendants to induce people to attend 
their hat in preference to attending the hat 
at Ramobandradi. In the judgment that has 


just been delivered, the evidence has been 
carefully considered. There are a very large 
number of witnesses examined in the case on 
this point. Their evidence was referred to 
by the learned Vakil who appeared for the 
appellant and it was again referred to by the 
learned Counsel who appeared for the Sardar 
defendants. S me comment was made with 
regard to these witnesses that many of them 
were either servants or tenants under e 
plaintiff and that the r evidence must he 
discounted on this score. But, even apart 
from this, it appears to me that there is a 
considerable body of evidence, in eupport ot 
the plaintiff’s oa?e, namely, that of Karan 
Ali, Abad Ali, Abbas and Tormzuddi who, as 
far as we oan see, are independent witnesses 
and, again, so far as the boatman whose 
evidence has already been referred to. Dame y, 
Hari Mejhi, is concerned, although he is a 
tenant of the plaintiff, he is on bis own 
evidence, receiving a pay of Rs. 40 a year 
from the Sardar defendants for ferrying 
people to the hat at Gopaldi. It seems to 
me, therefore, that it is impossible to throw 
aside, as the learned Subordinate Judge has 
done, this large body of evidence and to 
eay, in face of the fact that admittedly a con¬ 
siderable number of persons were employed 
by the Sardar defendants not merely for 
keeping order in the hat itself but for the 
purpose of picketing or persuading people to 
go to their hat t that there was no force or 
violence used more than was justifiable by the 
Sardar defendants. It does not seem to me 
that we are really differing from the Sub¬ 
ordinate Judge in any finding with regard to 
the credibility of the witnesses who appeared 
before him ; but we are rather differing from 
the conclusion that he has drawn from 
the 6videnoe with regard to the force or 
violenoe used in the oase. Speaking for myself, 
upon the evidenoe which has been referred to, 
I fail to see how it is possible to arrive 
at the ouDoluaion that there was not a 
certain amount of foros or violence used by 
the Sardar defennants. That being so, 
the only question that arises is whether 
damages have been suffered by the plaint ill 
and this the learned Subordinate Judge has 
found. The other question that arises is 
whether, upon such facts, a aivil remedy n 
open to the plaintiff in the suit. Mr. Chakra- 
burty on behalf of the respondents baa 
arg ued that the only remedy under iirtau* 
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stances of this kind whioh is open to the 
plaintiff is a resort to the Criminal Oonrt and 
he has referred ns to various oriminal oa^es 
that were instituted on both sides. I should 
be very loath to come to the conclusion that 
when one has a right to property of the 
nature of a hat and when force or violence 
or illegal means are used for preventing 
people from coming to that hat by the rival 
hat owner, there is no remedy in the Civil 
Court either by way of damages or by way 
of injunction. We have been referred, in the 
course of this case, to various English oases 
many of whioh are complicated so far as 
this case is concerned by the fact that they 
relate to trade disputes. The latest case in 
whioh the various cases are disoassed is 
the case of Pratt v. British Medical Associa¬ 
tion (7), Mr. Justioe MoCardie considered 
there all the cases of aotionable conspiracy 
and so on that had been dealt with by the 


watching may by itself be aetionable. I 
think there is some force, however, in the 
argument that Mr. Cbakraburty has address* 
ed to us as to the application of the prin¬ 
ciples of a case of this kind to the present 
case. There, there was a trade dispute. 
Here, it is a dispute between two rival hat 
owners ; and the question is whether a rival 
hat owner is justified in inducing people by 
means of persuasion to attend his market 
or shop and to dissuade people from atteod- 
ing the market or shop of the rival owner. 
There is no doubt that he oan do so 
and the only difficulty arises when the 
line is overstepped and force and unlawful 
means are adopted as, I think, has happened 
in the present case. I have nothing more to 
add except that I agree with the conclusion 
of my learned brother as to the measure of 
damages and the order whioh he has maid 
with regard to the costs of the case. 


English Courts. I read from his judgment 
at page 260 in which he states as follows:— 
“The true principle of the common law had, 
I think, already been indicated in Qarret v. 
Taylor (8) and Tarleton v. WQawley (9), and 
the incident of oonspiraoy eeem9 to add 
nothing of direct juristic relevance to that 
principle. In my opinion, the rule of law 
is reasonably clear that a single person, or 
a body of persons, will commit an action* 
able wrong if he or they inflict actual 
pecuniary damage upon another by the 
intentional employment of unlawful means 
to injure that person’s business even though 
the unlawfal means may not comprise any 
specific act which is pir te aotionable.” We 
were also referred to the oase of Lyons 8f Sons 
v. Wilkins (10). There L )rd Justice Chitty 
in delivering his judgment stated that the 
acts of watching or besetting here proved in 
reference to the 4bh sab section and done 
with the view mentioned were acts in them¬ 
selves unlawful at common law and are not 

made lawful by the Legislature. In my 
opinion they constitute a nuisance at com- 
mon law.” It will, therefore, appear that, 
according to the doctrine of common law, 
apart from violence, mere besetting or 


(*!) f 1913^ 1 K. B. 24 V; 88 L. J. K. B. 028; 120 L. 
T. Al; 68 8. J. 84; 35 T. L. R. 14. 

(8) (1620) Cro. -Tac. 5^7; 79 E R- 485. 

(9) ( 793> 1 Peak© N. P- - >7 0; 3 633. 

(10) (1899) l Ch. 255; 68 L. J. Ch. 14S; 79 L. T. 
709*47 W. 9.291; 03 J. P. 339; 15 T. L E 128. 


Appeal dismissed. 
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2no OTROLE, BEZWADA —Defendant 

—Appellant 
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OHITTURI RAMAKRISHNAYYA and 

ANOTHER —PL VI STIFFS — RESPONDENT!. 

Civil Procedure Cole (Act V of 1903J, «, RO— 
Public Officer, suit against, for act done in official 
capacity—Notice, whether necessary—"Act," meaning oj. 


In the absence of a notioe under section 80 of the 
Civil Procedure p ode a suit will not lie against a 
public officer in respect of any act purported to be 
done by him in his official capacity, [p. 889, col. 1- 
p. 890, col. 2.] 

The term “act” in section 80 inoludes a threat to 
do a future injurious action when that threat is 
conveyed through the performance of any action, suoh 
as speech, writing, sending a notice or mesoage and 
so forth, [p. 888, col. 2; p. 890, col. 2.] 

Second Appeal against the decree of the 
Ooui-t of the Subordinate Judge, Bezwada 
in Appeal Suit No, 51 of 1918, preferred 
against that of ths Court of the District 
Mansif of that phee, in Original Sait 
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FACTS appear from the judgment. 

The Government Pleader, (Mr. V. 
ftamesam), for the Appellant .—The lower 
Courts erred in granting the permanent 
injnnotion from the mere fact that the 
publio worshipped the image in the site 
belonging to Government. No oustomary 
right oan be aoquired in respeot of another 
person’s property. Even if auoh a right oan 
legally exist, there is no proof here of long 
user of the right by the villagers, nor that 
the worship was so open as to oonstitute a 
customary right. The lower Courts have 
confused oustomary rights with oustomary 
easements. Palaniandi Tevan v. Puthiran • 
gonda Nadan (1), relied on by the Subordinate 
Judge, is a oase of oustomary easement. 
Continued worship of an objeot standing on 
another man’s property oannot oreate a 
oustomary right. 

Next, the suit does not lie for want of 
notioe required by seotion 80. The seotion 
does not except suits for injnnotion. It may 
be a hardship and will prevent immediate 
relief being obtained in oases of urgenoy, 
but that is a matter for the Legislature. See 
Secretary of State v. Kalekhan (2) and Saman 
thala Koti Beddi v. Pothuri 8ubbiah (3). 

Mr. P. Narayanamurthy , for the Respond¬ 
ents.—The plaintiff is only seeking to enforoe 
a oustomary right. Suoh rights are recog¬ 
nized in seotion 2 ( b ) of the Easements Aot. 
LoDg oontinued worship of an objeot situate 
in another man’s property with the know¬ 
ledge and without the dissent of the latter 
will oreate a oustomary right. 

As the suit is for an injnnotion, notioe is 
notneoeEsary under seotion 80, Civil Pro¬ 
cedure Code, where the relief olaimed is 
injnnotion, and the withholding of that 
relief by a Rule nm in the first instanoe will 
cause irreparable injury, notioe is unnecessary 
nnder the seotion. Again, the suit is not for 
any aot done by the defendant but for a 
threatened injury. To Buoh a oase seotion 
80, Civil Prooedure Code, does not apply. 

JUDGMENT. 

Sadasiva Aitar, J.—The defendant, who is 
described in the plaint as a Government 
Officer, (namely,the SuperintendingEngineer, 

(1) 20 M. 889:7 Ind. Deo. (n. a.) 277. 

(2) 16 Ind. Caa. 947j 87 M. 118; (1912) M. W. N. 
786; 23 M. L. J. 181; 12 M. L. T. 224. 

(8) 46 Ind. Cas. 86 } 41 M. 792j 7 L. W. 686; 84 M. 
L. J. 494} 28 M. L. T. 867; (1918) M. W. N. 414, 


2nd Circle, D. P. W., residing at Bnawada) 
is the appellant before us. 

This suit for injnnotion (among other 
reliefs) was brought against him because 
(aooording to the plaint) the defendant in 
his offioial oapaoity attempted to remove a 
dilapidated Ganapathi Image, whioh had 
been placed on a site whioh has been 
found by the lower Appellate Court to 
belong to the Government. The image itself 
also has been found by that Court to belong 
to the Government. The Court, however, 
found (see paragragh 13 of its judgment), 
(1) that some sort of worship was being 
done to the said idol for a long time, 
even when the idol lay half buried in the 
ground, it having been raised up and placed 
on a platform only in 1915; (2) that to 
establish a oustomary right, it was not neces¬ 
sary that there should be enjoyment for 
over 20 years or the like. The lower Court 
further said, “even supposing that the 
enjoyment olaimed does not go so far back 
as to 1872 or 1873, still, I am of opinion, 
on the evidence on record, that there was 
sufficient enjoyment for the acquisition of the 
customary right by the plaintiffs” that is 
the right to worship the idol at the place 
where it now stands. On these grounds the 
lower Appellate Court oonfirmed the perma¬ 
nent injnnotion granted by the District Munsif. 
Several grounds have been taken in the 
memorandum of seoond appeal; but I shall 
deal with only three of them, namely, grounds 
Nos. 7, 10 and 11. 

“7. The Courts below ought to have held 
that the suit is barred for want of notice 
under section 80 of the Civil Procedure Code* 
The oases relied on by the lower Appellate 
Court do not apply and are not correotly 

decided." 

“10, The lower Appellate Conrt erred 
in finding that the so called customary right 
of the plaintiffs is made out.” 

“11. There oannot be such a custom as 
is set up by the plaintiff. There is no 
legal evidence in support of the oustom 
set up. The finding of the lower Appellate 
Court in paragraph 13 of its judgment is 
unintelligible.” 

I shall deal, shortly, with grounds Noe. 
10 and 11. I shall not go into the queei 
tion whether a oustomary right in the Hindu 
publio to worship an idol belonging to a 
third person, and plaoed on a site belong,* 
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mg to that third person, aan be legally 
aoqmred or proved, aa my mind is not 
quite made up on that point, Assuming 
that suah a anstomary right aan be proved 
by the fact that the owner of the site 
and of the idol had allowed auah worship 
to-be earried on for a sufficiently long 
time by the Hindu pnblie, I am olear that 
the proof required by the Courta, eapeaially 
where the owner of the site and the idol 
is not a Hindu must be very slear and 
strong. (The Government being neutral in 
religion is of aourse not Hindu in re¬ 
ligion.) The length of time must be son- 
siderable and the aots of worship must 
be very open and suah as olearly indioate 
to the owner that the worshippers have claim¬ 
ed the right to carry on the worship 
openly and as a aoustomary right. Para¬ 
graph 13 of the lower Court’s judgment 
is vague and indefinite. It does not set 
out the particular aots of worship, or the 
length of the enjoyment of the alleged 
right or whether the aate were suoh as 
to give notice to the Government that the 
worship was carried on, as of right. The 
Distriat Munsif finds (see page 13, line 40 
of the printed papers) that it was in 
July 1915 that the platform for the idol 
was ereoted, evidently by the D. P. W. 
itself, and that the image whiah had been 
lying half buried was raised up and placed 
on the platform. The site of the idol had, 
therefore, been changed at least vertically. 
P. W. No. 2 himself says in September 1917; 
“Daring the last 2 or 3 years worship is 
being carried on. on a "grand soale.’* Before 
that, aoaording to Exhibit I, oocoanuts used 
to be broken before the half buried Ganesa, 
by passing worshippers. Such worship is even 
done to peepul and margosa trees standing 
on Distriat Board roads and Municipal roads 
by some devout Hindus and it would be 
dangerous to hold that the Municipality 
or the Distriat Board is not entitled to ant 
them down, if suah cutting is required to 
widen the roads or for any other lawful 
purpose. I shall, however, not express any 
final opinion on this matter and, even if 
it is necessary to some to a conclusion on 
this point, I should hesitate to aaoept the 
vague finding of the lower Appellate 
Court, on the necessary facts to be proved 
and would call for a more detailed and 
definite finding, as to the times, plaaes, 


nature, extents and qualities of the acts of 
worship. As to the length of the enjoyment 
required for the acquisition of a anstomary 
right (also loosely called “oustomary 
easement”), I remarked recently “that though 
no period is mentioned in the Limitation 
Aot for the acquisition by the public of 
a oastomary right by long enjoyment, 
Courts will be well-advised if they require at 
least 20 years’ uninterrupted and acquiesced 
enjoyment to establish suoh a customary 
right in the publia, the owner having 
knowledge of suoh an enjoyment (See Second 
Appeal No. 722 of 1919). 

Again, it appears frjm Exhibit III (fc), 
paragraphs Nos. 3 and 4, that the image of 
Ganesa had gone out of the proper form, 
whiah the Agamas required for an image 
of one of the higher 5 deities, namely, Sun, 
Ambika, Vishnu, Ganesa and Maheswara to 
form an appropriate object of public worship. 
Paragraph 3 says : ‘ farther we have not 
got any kind of Dharmakartaship to the 
said stone image. We propose repairing the 
same as an aat of oharity to give proper 
form to the said image. Therefore , toe do 
not possess any hind of right. We, therefore, 
pray for orders, to repair the same. 

“Farther, by the words 'please to consider’ 
we mean repairing only these, namely, the 
trunk, eyes, sacred thread, hands, ears, legs, 
etc.” 

In fact, it appears from the dooumantary 
evidence that a new trunk had to be 'pro¬ 
vided’ for the idol. It ie an arguable 
question whether an image like this, which 
had been buried long under the earth and 
which was found in an excavation whiah 
was touched by other religionists and whiah 
belonged evidently to a Siva temple probably 
destroyed by Mussalman invaders can be 
claimed by a Hindu as an object of temple 
worship, till it is properly repaired and 
Ashtabandhanam ceremony according, to 
Agamas, is performed for it. However, as 
I said, I shall decide this particular suit 
merely on the question of notice alone under 
section 80, Oivil Proaedure Code. 

On this question of notice, I have expressed 
my opinion strongly in the oase reported in 
Secretary of 8tatev. Kalekhan( 2). That case 
was no doubt a oase where the defendant was 
the Secretary of State in Council and not a 
public officer as in this case. The Full Bench 
•a9e in Samanthala Koti Reddi v. Pothuri 
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Subbiah (3) in which both of os took part was 
a case against a 'Tillage Munsif, acting as a 
pnblio officer. In the above two oases, it was 
held that section iO should be strictly com¬ 
plied with by a plaintiff who brings any kind 
of suit against the Secretary of State or who 
brings a suit against a public officer in res¬ 
pect of ary act purported to be done by the 
said public officer in his official capacity. 

In the present case it is admitted that the 
two months’ notice mentioned in the section 
was not given to the Superintending Engi* 
neer. It was, however, argued, on the strength 
of some English decisions, that where the 
relief claimed is one by way of injunction 
or where irreparable injury is likely to be 
caused if a rule nisi for an injunction is not 
at once granted, the notioe required by the 
section was unnecessary. I expressed my 
dissent from those oases in Secretary of State 
v. Kalekhan (2), and I have nothing to 
add to what I then said. No doubt-, I con¬ 
fined my remarks to the case of a suit 
against the Secretary of State and added, 
as regards the argument based on irrepa¬ 
rable injury, that "if a suit againBt the 
public officer alone for an injunction could 
be brought without notioe (a position on 
which I reserve my opinion) no irreparable 
injury to the plaintiff would be caused” if 
he took certain steps. Thus, it is clear that 
I did reserve my opinion on that point and 
did not mean to express any opinion to the 
effect that there was a distinction on this 
point between the case where the suit is 
brought for an injunction against the 
Secretary of State and the case where a 
suit is brought against a publio offioer for 
an act done in his official capacity. I do 
not think that any such distinction oan be 
supported on the language of the Code. If 
serious hardship be sustained by a plaintiff 
in some oases on the strict language of the 
section, the proper course is to appeal to 
the Legislature to enact an exception to 
seotion 80 to the following effect:—"where, 
in the opinion of the Court, irreparable 
injury might be oaused to the plaintiff, 
if the notioe required by the seotion is 
insisted upon, as a preliminary to the 
entertainment of the suit, the Court may 
entertain the suit without such preliminary 
notioe. In such a oase it shall allow 
the defendant at least two months from the 

date of the seryise of the iummona for 
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his appearance to answer the claim, in 
case the summons had been served within 
two months before the date fixed in the sum* 
mons for bis appearance.” 

It was finally argued by the respondent 
that the suit was brought not for an act 
done by the Engineer, defendant, but for 
a threatened act, and, therefore, seotion 
80, does not apply. I entirely agree with 
the jadgment just now pronounced by my 
learned brother that a threat to do a future 
injurious aot, when the threat ie conveyed 
through the performance of an act. such 
as speeoh, writing, sending a notice or 
message, and so on, is also within the 
intention of the Legislature, when it uses 
the word "act” in seotion 80. Acts'’ are 
performed according to Indian philosophical 
notion 0 , by the body, by the ten senses and 
by the mind (the eleventh sense) though only 
five of the sense are especially oalled Karm- 
endriyas. [.Two of the latter, namely, (1) 
’hand’, and (2) ‘foot’ include all muscular 
exertions, (1) involving motion not involving 
change of place of the body as a whole; 
and (2) involving locomotion]. Modern legal 
tribunals and modern law are loth to 
attach liabilities to a wrongful act, which 
is not accompanied by physical motion 
or physioal sound or direot physioal feeling 
which oan be perceived by an ordinary man. 
Though it is Baid that even a cat can look 
with impunity on a king, it may be that 
as the law develops, even a Gnanendriya 
act, such as, (say looking at the plaintiff 
io an insolent or threatening manner) will 
be held by Courts to give a cause of aotion 
for damages. There is a conflict of opinion 
in American Courts whether mere nervous 
shock oaused to the plaintiff (without any 
apparent external injury), resulting from a 
worngful aot, gives rise to a cause of aotion. 
Spoken words of slander did not, according 
to the Epglish Common Law, give rise to a 
cause of aotion, except in a limited class of oases; 
but this Court extended the law of slander in 
Parvathi v. Mannar (4). I am not sure that 
with the spread among a considerable body of 
humanity of mesmeric (or as it is now 
oalled hypnotic) and other powers (now 
abnormal) among mankind, and of the spread 
of evil influences (even though concealed 
from ordinary senBe perceptions) exeroieed 
by such powerr, the law may not be obliged 
(4) 8 M. 175; 3 lad, Pep. (n. ?•) 121, 



V*l. LVIII] INDIAN OASIS. 886 

8UPERINT1NDING ENGINEER, BEZWADA V. CHITTJRI RiMAKRISBNATYA. 


to recognise injuries caused by the wrongful 
activities of the Gnanendriyas and even of the 
mind Icdria. To come baok from these 
remote (though interesting) speculations to 
the present case, paragraph 5 of the plaint 
in this case states that the cause of action 
arose when the defendant threatened to 
remove the image and the pandal. It is 
not denied that the threat was not a mere 
mental act, which the plaintiff had learnt by 
telepathy. The written statement states 
that final orders were passed by the defend¬ 
ant in August 1916, for the removal of 
the image and the pandal. It is not denied 
that the order was a signed and a written 
order and was communicated to the plaintiffs, 
by a perceivable physical act or physical 
acts done by the defendant or by the 
agents of the defendant and that that was 
the threat whioh gave rise to the plaintiff’s 
canoe of action. I, therefore, hold that sec¬ 
tion 80, Civil Procedure Code, is applicable to 
the suit. 

In the result 1 agree that the decrees 
of the lower Courts should be set aside 
and the suit dismissed with costs through¬ 
out, 

Spencer, J.— This suit was brought by two 
traders residing at Bezwada, against the 
Superintending Engineer, D. P. W.,. II 
Circle, to obtain an injunction prohibit¬ 
ing him from removing the stone image 
of Ganesa situated on the canal bank 
by the side of the Hyderabad road in 
Bezwada and from otherwise interfering 
with it or with the pandal over it. The 
prayer in respect of the pandal was refused 
and requires no consideration by us. An 
injunction was granted by the Distriot 
Munsif end, on appeal, his judgment was 
confirmed by the Temporary Subordinate 
Judge, and the defendant now appeals. 

As above stated, the subject of the suit 
is a stone idol representing God Yinayakar 
or Ganesa, the history of whioh appears 
in the judgments of the lower Courts. 
This appears to have been discovered 
when the main channel of the Kistna 
water works was widened in the year 
1872 or 1873. It was placed in its 
present position by the Public Works 
Department, as an ornament to the wall and 
has sirce beoome an object of worship (o 
rrrfonP who trade along the canal in 
bc&tfc and tc passers by. In e«# only 


one year before suit) a platform was built 
and also a temporary pandal was erected 
on festival occasions, with the permission of 
the Pablio Works Department, or the Munici¬ 
pality or both. 

The District Muusif found that the idol 
and the Bite occupied by it belonged to the 
public, who had acquired a right to it, by 
continuous worship for a very long time and 
he, therefore, held that the plaintiffs had a 
right to worship it and were entitled to the 
injunction prayed for. The Subordinate 
Judge found that both the idol and Ibe 
site were the property of the Government 
and he rightly rejected the pleas advanced 
on behalf of the plaintiffs that the ■ idol 
itself had aoquired a right to the site by 
the adverse possession. This olaim seems 
to have been advanced upon the strength 
of the theory that an idol is a juridical 
person oapable of holding property. The 
idea that an inanimate block of stone is 
oapable of exercising personal rights of 
property is of oourse absurd ; but, as pointed 
out in Mr. Ganapatby A'yar’s Religious 
Endowments, the theory is based on the 
idea that it is really the deify that resides 
in the image and that it is the deity and 
not the image that is the juridical person. 
Mr. Ganapathy Aiyar observes, at page 40, 
that it is only in an ideal sense the property 
can belong to an idol and the possession 
and management must, in the nature of 
things, be entrusted to some person as a 
ehebait or manager. In the present ease, 
there is no manager or trustee for the suit 
image. 

The Subordinate Judge based his finding 
for the plaintiffs upon the view that they 
had aoquired a customary right to worship 
the idol at the place where it now stands 
aod he has supported his opinion by a refer¬ 
ence to Palawanii Tecar v. / uthiranjonda 
Sudan (1). That was a oase where oerfain 
persons residing in a particular village were 
held to be entitled to the use of the water 
of a certain well, by being in possession of 
houses in that village and residing therein. 
It was thusa oase of a customary easement. 
The right of taking water is a well known 
custcmaiy right recognised by law, (See 
Halsbury’s Laws of England, Yolume 10 
paragraph 454). But I am doc aware of 
any instance where it has been held that 
any interest pr right of management jo 
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the property of another oan be acquired form a shrine for it. 
by .ontinned a.t. of worship being shown 
to that property. It wonld be a dangerous 
do.trine to hold that a tree or stone stand- 
in* in private premises could become snbjeat 
to the control of the public or of any 
partUular individual, by the mere eireum- 
stance of acts of worship hem* perfomed 
by persona who see in that object the abode 
of a deity. Of oourse, publia rights of way 
may be aoquired by aaoess to snah an 
object being left unobstrnoted for 20 years. 

Bat it is not a right of way that is claimed 
in this sttit. Nor does this image fall 
within the scope of endowments, as it is 
P 0 t a mosque, temple or religious eetablmh- 
men t mentioned in seation 14 of Aat XX 
of 1863. I am, therefore, unable to see 
what right of aotion the plaintiffs had to 

bring this suit. .... . . 

Mr Narayanamurthy for the respondents 

tried to bring the plaintiff’s suit under the 
heading of a customary right. Customary 
rights are mentioned in seation 2, alause t&J 
of the Indian Easements Aat. They are 
distinguished from easements m that they 
may be possessed by the pablia, or by any 
person irrespeative of any other immoveable 
property ; whereas an easement .e al way, 
appurtenant to a dominant heritage. It is 

conceded that thie is not a .... of an 
easement ; nor does it fall w.thm the slass 
of profiit a prendre as there are no profits to 
be enjoyed in connection with the worship 
of the image. Nor doea the plaintiffs .nit 
,ome under the heading of a .lain to a 
religiona offioe, aa there 19 no religions_ duty 
to be diaoharged in aonneotion with the 

""ifie found by the Subordinate Jadga 
that the image ie the property of the 
Government whose servant the defendant is. 

If an idol is not attached to some publio 
institution or religions foundation, it must 
be the private property of some one owning 
S’. „ mB (See page 41 of Ganapathy Aiyar « 

XionB Endowments.) There ie no other 
bind of property in an idol known to law. 

The idol itself is caput mortum Property 
dedicated to an idol and property endowed 
for religions purposes is res >acra extra 
rium (not subject to alienation). Here 

have no endowment, no dedication within 

The memory of man ; nothing but a oarved 
blook of stone witbont even walls, or a site to 


UM 


This is not one of 
those not unoommon oases of an inferior*, 
enoe with a general right of worship in 
wh ioh a partiaular person is prevented from 
worshipping at some temple or sbrine by 
his fellow worshippers. As the plaintiffs 
have failed to establish that they have at- 
quired any insterest in the subjeot.of the 
suit, suoh as would give them a right of 
control and disposal over it, and as they 
have not shown how they are personally 
injured by any aat or threatened aot of the 
defendant, I am of opinion that their suit 
should be dismissed. 

The suit is also bad, in my opinion, 
owing to the failure of the plaintiffs to give 
notiee as required by seation 80 of the 
Civil Prosed are Code. An attempt has 
been made to justify this failure, on the 
ground that this is a suit based not on any 
aot done by the defendent, but to prevent 
an aat threatened to be done by him and 
relianse is placed on an observation in 
Secretary of State v. Kalelthan (2), made 
by my learned brother, where he assumed, for 
purposes of argument, that a suit may be 
brought against a public offieer to obtain 
an injuDotion without notice. But he did 
not decide that notioe was unnecessary ; 
in faot, he reserved his opinion on tha 
point. It is clear, to my mind, that 
notice under the above section of the Code 
is necessary when a salt is instituted against 
the Secretary of State for India in Council, 
or against the public officer in respect of 
any aot purporting to be done by him in 
his official capacity; and I understand 
“ aot ” in this oontext as incloding words, 
spoken or written, which may oaose t 0 
plaintiff to apprehend some injury in the 
future. If there was no such act, it is not 
dear what ground the plaintiffs had o 
anticipate a threatened invasion of their 
supposed right, so as to give an occasion 
for instituting this suit for an injunction. 
I would, therefore, allow this appeal end 1 dis¬ 
miss the plaintiffs’ suit with costs throughout. 

M. C. P. 

Appeal allowed. 
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Appeals prom the Ocdu Judicial Commis¬ 
sioner's Court. 

April 20, 1920. 

Fresent :—Viscount Cave, Lord Moulton, 

Sir John Edge and Mr. Ameer Ali. 

Raja Sir MOHAMMAD ALI MOHAMMAD 
KHAN BAHADUR— Defendant—Appellant 

versus 

Qati RAMZAN ALI and others—Plaintiffs 

—Respondents. 

Construction of document - Mortgage—Mortgagee to 
remain in possession for fixed period—Interest and 
principal payable on expiry of period—Interest, date 
from which payable. 

A mortgago-deed provided that the mortgagee was 
to remain in possession of the mortgaged property 
for a certain period and to enjoy the rents and 
profits thereof, and that at the end of that period 
at the time of redemption interest along with the 

principal would be paid : . 

Belt* that the oondition to pay interest only 
came into force on the expiry of the period fixed in 
the mortgage-deed. [p. 892, ool. 2.3 

Appeal from the order of Pandit Kanhaiya 
Lai, A. J. 0. and Mr. Kendall, A. J. 0., Oadb, 
dated the 23rd August 1916, printed as 38 
Ind. Cas. 454. 

Messrs. A. if. Dunne, K. 0. and Bhagwan 
Din Dube , for the Appellant. 

Messrs. L DeQruyther, K. 0 , and Paikes t 

for the Respondents. 

JUDGMENT. 

Mb. Ameer Ali.— The suit which has 
given rise to these appeals was brought in 
the Court of the First Subordinate Judge 
of Biswan, in the Province of Oudh, on the 
4th May 1914, for the redemption of a 
mortgage executed on the 26th September 
1881, by one Musammat Bhaga, the mother 
of Qazi Ramzan Ali, the first plaintiff. The 
two other plaintiffs are Qazi Ramzan All’s 
sons. The defendant in the suit isthe son and 
representative of the original mortgagee. 

The allegations in the plaint were directed 
to Bhow that the mortgagor, Muiammai 
Bhaga, was an illiterate parda nothin village 
woman,” incapable of understanding business, 
and that she executed the mortgage with- 
out a comprehension of the nature of the 
deed. It was also urged that the rate of 
interest and the conditions embodied in 
the mortgage-deed were hard, penal and 
intended to defeat the right of redemption. 
And the plaintiff* contend that they were 
entitled to redeem the property on payment 
pf only the principal amount, 
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Admittedly, at the time of the mortgage, 
Ramzan Ali had no interest in the pro¬ 
perty mortgaged ; be was evidently joined 
in the deed at the instance of the mort¬ 
gagee by way of precaution. Qazi Ramzan 
Ali alleges that, at the time of the execu¬ 
tion of the deed, he was only sixteen years 
of age and had no knowledge of business. 

The defendant, in his written statement, 
denied the allegations relating to the 
incapacity of the lady to enter into the 
transaction, and alleged that the amount 
due on the mortgage was considerably 
more than the sum which the plaintiffs 
offered for redemption. He contended that 
be was entitled to interest upon the bond from 
the time of the mortgage in addition to the 
rents and profits of the mortgaged lands. 
The material part of the written statement 
may be given in the defendant's own words:— 

“The condition is that after the expiry 
of thirty years at the time of redemption, 
interest shall be paid along with the 
principal at the rate of 1 per cent, per 
mensem;” and he contended that this meant 
the payment of interest should begin from 
the time of the execution of the deed; he thus 
olaimed Rs. 4,500 on account of principal, and 
Rs. 17,685 on aooount of interest up to the 
26th June 1914. 

The Subordinate Judge who tried the 
oase in the first instance quoted in his 
judgment the words of the deed, which, 
it is not disputed, substantially represent 
the meaning of the passage in the vernacular. 
He held, upon the construction of the 
stipulation, that the intention of the parties 
was that interest should begin to run 
after the expiration of thirty years, in 
coming to this conclusion he relied upon 
the covenant that the mortgagee was, during 
his possession of the property, to enjoy 
its rents and profits ; and he considered that 
it could not possibly have been intended 
that, whilft he was receiving the nsufruot, he 
was also to be entitled to claim interest. He 
accordingly decreed the plaintiffs’ claim in the 
following terms:— 

"The plaintiffs are entitled to redeem 
the mortgaged property in suit on payment 
of Re. 4,500 (principal) plus Re. 1,620 
on account of interest thereon from the 
26th September 1911, till the 26th Septem P 
ber 1914 (three years), total Rs. 6,120, to gey 
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fchg" 7/ich future interest on Rs. 4,500 from 
the 28th September 1914, till payment at the 
aforesaid rate.” 

As the value of the property in dispute 
was below Rs. 5,000 both parties appealed 
to the District Judge of Sitapur and both 
parties urged before him the same oonten- 
tione as in the Court below: the defendant 
claimed interest from the date of the 
mortgage irrespective of the rents and 
profits of the property, whilst the plaintiffs 
urged that no interest should be allowed 
to the mortgagee, as the stipulation was 
penal and uncoosoionable ; they further alleged 
it was not proved that the dcoament had 
been properly executed by Mummmat Bhaga. 

The District Judge agreed with the lower 
Court in holding that the liability for 
interest arose on the stipulation after the 
expiry of thirty years. He also concurred 
in the Subordinate Judge’s vie* that no 
ground had been established for holding 
that the mortgage had been exeouted by 
Musammat Bhaga without a proper compre- 
hension of its terms. He accordingly dismiss¬ 
ed both the appeals and affirmed the decree 
of the {Subordinate Judge. 

From these decrees both parties appealed 
to the Court of the Judioial Commissioner ; 
the defendant strain raned the same ground 
on which he had failed in the Courts below, 
vie., that he was entitled, in addition to 
the usufruot, to interest from the date of 
the mortgage, and he contended that the 
Subordinate Judge, as well as the District 
Judge, had put a wrong construction upon 
the terms of the deed ; whilst the plaintiffs 
urged that they ought not to ba made liable 
for any interest. 

The Judioial Commissioners oami to the 
conclusion that, as the language of the 
stipulation was equivocal, they were not 
prepared to say the construction put upon 
it by the Courts below was wholly unwar¬ 
ranted. But, upon an examimation of the 
practise of money lenders iD the Sitapur 
District, they expressed thei.’ view on the 
point in question in the following terms: — 
‘‘We are inolined to oonsider that the 
words ‘after thirty years’ refer to and qaalify 
the term of redemption and not the time 
from which the payment of interest is to 
be calculated,” Upon an examination, how¬ 
ever, of the evidence relating to the exe- 
tuftios o! the document they were of 
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opinion that advantage had been taken by 
the mortgagee of the illiteracy of the woman 
and her want of knowledge to obtain her 
consent to a stipulation which was by no 
meaus clear and was certainly harsh. 
They said that a covenant .of such a 
character taken from persons, one of whom 
was a boy of tender years, and the other a 
parda-nashin lady in a position more or less 
of subordination to the mortgagee, without 
it having been fally explained to her and 
without any opportunity for independent 
advio*, oould not bs legally enforoed even 
if it were otherwise legally valid. They 
accordingly allowed the appeal of the plaint¬ 
iff* and dismissed that of the defendant, 
aud made a declaration in the following 
terms: — 

That the plaintiffs are “entitled to redeem 
the mortgaged property on payment of 
Rs. 4,530 with the costs incurred by the 
defendant in the Court of first instance, 
within six months from this date. In case 
of default the mortgaged property will ba 
liable to sale.” 

The defendant has appealed to this Board 
from both these decrees, and the two 
appeals have been consolidated. The defend¬ 
ant has again urged that the stipulation 
in the mortgage deed bound the mort¬ 
gagor to pay interest from the date of the 
mortgage. 

Their Lordships agree with the lower 
Courts in India in holding that the oon- 
dition to pay interest only oame into force 
on the expiry of the thirty years. The 
faot that the propsrty was to remain in 
the possession of the mortgagee throngh 
the whole of this psriod, and that he wa§ 
to enjoy the ^ rents and pro6ts, leaves no 
room for doubt as to the meaning of the 
stipulation and the intention of the partisi. 
The plaintiff', on their side, have Btrongly 
contended that, having regard to the posi¬ 
tion of the lady, her iooipaoity to under¬ 
stand the transaction, and the absence of 
dear evidence that she executed it intel¬ 
ligently, and with sufficient comprehension 
of the nature of the stipulation, the con¬ 
dition as to interest should not be enforced. 
They a*oordiugl 7 ask that the decree made 
in ths Court of the Judicial Commissioner 
may not b 9 altered. Their Lordsbip3 have 
given their serions consideration to th*s 
argument. They folly resogaiae thQ Mt 
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of the learned Judioial Commissioners’ 
observations that every protection Bhonld be 
given to parda-nashin ladies, and that the 
proof required from persons who have entered 
into transactions with parda nashin ladies, 
and seek to enforce those transactions against 
them, should be adequate and satisfactory. 
Had the stipulation as to interest in 
the present oase borne the meaning for 
which the defendant oontended, it would 
oertainly, in their Lordships’ opinion, have 
pointed to the conclusion that Bhaga agreed 
to it without sufficient comprehension of 
its nature. But it does not bear that 
meaning. It is a contract to pay interest 
at a certain rate after the expiry of the 
period of the mortgage. Suoh a contract 
does not appear to be one which the lady 
oould not understand. She appears to have 
bad the advioe of her son in law on the 
occasion, and the first two Coortp, in holding 
that she executed the mortgage with a full 
comprehension of the transaction, relied on 
the fact that she did owe debts which 
were paid off with n ooies advanced on the 
mortgage ; and no question was raised against 
the transaction in the lifetime of Bhaga. 
Oa the whole, their Lordships are of opinion 
that the decree of the Subordinate Judge 
was in accord with the equities of the case, 
and that it should be restored. 

Their Lordships will, therefore, humbly 
advise His Majesty to discharge the decrees 
of the Judioial Commissioners and to restore 
that of the Court cf first instaooe, but 
they desire to make in addition the following 
declaration : that the defendant shall not 
be entitled to interest daring the pendency 
of the appeals from the judgments and 
decrees of the Subordinate Judge, the District 
Judge and the Judioial Commissioners. The 
oase has been hung np by his persistence 
in asserting an unwarrantable claim to 
interest from the inoeption of the mortgage. 

Their Lirdships do not think that it 
would ba justifiable to allow him interest 
for this period. The decree of the Sub- 
ordinate Judge give him interest up to the 
time of his decree and he would be entitled 

to that amount. . . 

The oase will go back to the Court of 

the Judicial Oommiasioner for remission to 
the Subordinate Julga to give effeot to 
His Maje 3 ty’e directions, and the iutareit 
will run from the date of hU orler in 


that behalf. The first Court will fix the 
usual time for redemption and make the 
consequential decree. The parties should 
bear their own costs in the Appellate 
Courts in India and before this Board. 

Lower Court's decree set aside 
and first Court's decree restored , 
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Second Civil Appeals Nos. 838 and 839 

of 1919. 

Marob 18, 1920. 

Present :—Mr. Justice Oldfield and 
Mr, Justice Seshagiri Aiyar. 

RANGASAWMI PILLAI— Plaintiff, 
and Defendant No. 3— Appellant 

tersus 

Banker SANKARALINGAM AIYER— 
Defendant No. 4 —Respondent 
in S. A. No. 838 of 1919 
S. D. SANKARALINGAM A1YER 

AND OTHERS—PLAINTIFF, AND DEFENDANTS 

Nos. 1 and 2 —Respondents in S. A. No. 839 

of 1919. 

Negotiable Instruments Act (XXVI of 188U, ss. 6, 
6—“ Bank ”, meaning of—Government Treasury receiv¬ 
ing money from District Board, whether “ Bank”—Madras 
Local Boards Act (VMad. of 188tJ, ss 144,147— Madras 
Local Fund Code , r. 649 —District Board, power of, to 
makf. negotiable instruments—Bill of exchange —• 
Unconditional order on Treasury by District Board for 
payment, whether bill of exchange. 

The word “bank” connotes the business of 
• utilising money received for purposes of profit. 
The mere fact that a Government Treasury receivea 
money from a District Board and respects orders 
issued to it for payment does not constitute the 
Treasury a Bank, nor can the District Board be 
regarded as a customer, [p. 896, col. 1.] 

An instrument in writing containing an uncon* 
ditional order made and signed by a District 
Board, directing the Treasury to pay a certain sum 
of money to, or to the order of, a specified person, 
is a bill of exchange which the Board is empowered 
to make under sections 144 to 147 of the Madras 
Local Boards Act, read with rule 649 of the Looal 
Fund Code. [p. 895, cols. 1 & 2; p. 806, col. l.J 

SeooDd appeals againet the decrees of the 
District Court, Trichinopoly, in Appeal 
Suits Nos. 87 of 1919 and 115 of 1918, 
preferred against the decrees of the Court 
of the District Muneif, Trichinopoly, in 
Original Suits Nos. 52 of 1916 »nd 48 i of 
1916, respectively. 
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FACTS appear from the judgment. 

Mr. R. Srinivasa Aiyangar , for the Appel* 
lant.—The Government Treasury is not a 
Bank on whioh cheques could be issued 
under section 6 of the Negotiable Instruments 
Aob. The idea underlying a Bank is the 
making of profit as a oommeroial venture. 
See Foley v. Hill (l). The Treasury 
makes no profit as and in the oonrse 
of mercantile banking business. It is 
intended for the deposit of moneys lodged 
by publis offioea. The District Board had 
no right to issue a negotiable instrument to 
2nd defendant and the endorsement by the 
latter to 4th defendant is invalid. Fourth 
defendant is not a holder in due course. 

Mr. S. T, Srinivasa Qopala Chart, for the 
Respondents.—The Treasury is a Bank. 
From the very fasts that it utilises the deposits 
it makes some kind of profit. Besides, 
the expression should not be narrowly con¬ 
strued, and limited to mercantile business 
as such. Any pefson who receives another’s 
moneys and pays it to his order must be 
taken to be a banker within the meaning 
of the Negotiable Instruments Act. In the 
order issued by the District Board, all ele* 
ments whioh constitute a bill of exchange 
are present. There is an unconditional 
order for payment signed by the maker. 
Under seotions 144 to 147 of the Bocal 
Boards Act, Local Boards are empowered to 
issue, endorse and accept negotiable instru* 
ments. 

JUDGMENT. 

Oldfield, J.— I agree with the judgment 
whioh my learned brother is about to 
deliver. I desire only to add that it is 
probably impossible and, for the purpose 
of the present case, is unnecessary to give 
an exhaustive definition of the terms “bank” 
or “banker” and that, in agreeing with my 
learned brother’s observations, I do not desire 
to oommit myself to any. 

SE8HA91R1 Ajyar, J.—The 1st defendant in 
Original Suit No. 52 of 1916 is a 
contractor under the District Board of 
Triohinopoly. The plaintiff obtained a 
decree against him. He attached a certain 
amount of money in the hands of the 
District Board Engineer on the allegation 

that the money belonged to the 1 st defend- 

(2) (1848) 2 H. L. 0. 28 at p. 43; 81 E. B. 14; 9 i E. 

E. 1002. 


ant. Thereupon the 2nd defendant put 
in a claim petition on the 16th October 
1914. His claim was allowed. On the 
17th October 1914, the plaintiff brought 
the present Buit (Original Suit No. 52 of 
1916) for a declaration that he is entitled 
to attach the money as belonging to the 
1st defendant. He obtained an injunction 
on the 20th October 1914. It was served 
on the District Treasury of Triohinopoly 
on the 22nd. Oa the very same day, 
without knowledge of the injunction, a cheque 
was issued to the 2nd defendant. He 
endorsed it over on the 23rd October to 
the 4th defendant, who was a banker. 
Subsequently, the money was paid to the 
4th defendant on his undertaking to return 
it in oa9e the plaintiff succeeded in the 
suit. Plaintiff succeeded before the District 
Munsif, but that judgment was reversed by 
the District Judge. He has preferred this 
second appeal. 

The main question for consideration is, 
whether the 4bh defendant is a holder in 
due oourse. To decide this question we 
have to see what the position of. the 
Treasury is with reference to the District 
Board of Triohinopoly. In form, the order 
which directed the payment of money to 
the 2nd defendant is a cheque. If it u 
a cheque, there can be no doubt it can 
be negotiated. The learned Vakil for the 
appellant contended that as the Treasury 
is not a Bank, it was not competent to the 
District Board Engineer to issue a cheque 
on it under Beotion 6 of the Negotiable Instru¬ 
ments Act. Mr. Sreenivasa Gopala Ohariar 
contended that the Treasury is a Bank 
within that section. After giviug oarefnl 
consideration to the question, I have come 
to the conclusion that the Treasury is not 
a Bank. Many of the Judges in England 
have felt considerable difficulty in defining 
a Bank. Lord Brougham, in FoUy v. HtU 
(I), mentions certain characteristics of a 
Bank. In the view of the noble and learned 
Lord, the element of making a profit by 
the business must exist in such oases. 
The case nearest in point is Halifax 
Union v. Wheelwright (2). In that case 
Baron Oleasby, delivering the judgment of 

(2) (1376) 10 Ex. 183, 44 U J. B*. 121; 33 L. T. 
802; 28 W. R. 704. 
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the Court, expressed himself thus, at page 193: 

First, it was said that, taking that Statute 
together with several other Statutes on the 
same subject, the word 'banker* was not 
to be restricted to persons regularly engaged 
in the busicees of banking; but that any 
person who receives the money of another 
into his charge and according to the course 
of business between them, pays it out by 
having drafts drawn upon him payable to 
order, ought to be considered a banker 
within that enaotment. We cannot acoede 
to that argument.” The present case is, 
practically, identical with the onedeoided by 
the Exchequer Court. The definition attempt¬ 
ed by Mr. Hart in his Book on the “Law 
of Banking,” namely, that “A banker 
is one who, in the ordinary course of bis 
business, honours cheques drawn upon 
him by persons from and for whom be 
receives monies on current accounts”, indicates 
that the business must have a commercial 
side to it. The mere fact that a Treasury 
receives money from the District Board and 
respects orders issued to it for payment 
will not oonsitnte the Treasury a Bank. 
Moreover, the District Board cannot be 
regarded as a customer. 

It was suggested by the learned Advo¬ 
cate for the respondent that as the money 
deposited by the Board is utilized by the 
Treasury, it muet be taken that a profit 
was made by the Treasury, But the 
language of Lord Brougham, and the judg¬ 
ment of the Exchequer Division, both 
require that there must be the business of 
utilising the money for purposes of profit. 

I am, therefore, of opinion that the Treasury 
is not a Bank and that, consequently, the 
ubo of the word " Cheque ” in respect of 
orders issued by the District Board to the 
Treasury is a misnomer. 

The next question is, whether the order 
in question cannot be construed as a bill 
of exchange. Apart from the concession 
made by the learned Vakil for the appellant, 

I am dear, from the reading of section $ 
of the Negotiable Instruments Aot, that 
all ingredients of a bill of exchange are 
to be fonnd in the order issued by the 
District Board. It is an instrument in 
writing containing an unconditional order, 
signed by the maker, directing the 
Tteunry to pay a cartain sum of money 


to, or to the order of, the first defend¬ 
ant. 

The next question is, if it is a bill of 
exohange, is it within the competence of 
the District Board to issue snob a negotiable 
document P The chief difficulty arises from 
the language of seotion 26 of Negotiable 
Instruments Aot. The proviso is in these 
terms : " Nothing herein contained shall be 
deemed to empower a Corporation to make, 
endorse or accept such instruments except 
in oases in which, under the law for the 
time being in force, they are so empowered. ” 
There can be no doubt that* the District 
Board is a Corporation. Section 27 of the 
Aot V of 1884 says that, " every Local 
Board shall be a body corporate by the 
name of the Local Board.” Seotion 54 deals 
with the funds at the disposal of District 
aDd Looal Boards ; clause (2) of that 
seotion enables the lodgment of the fund 
in a Bank or Government Treasury. It is 
nnder this provision that monies are being 
deposited in the Treasury and orders 
are being issued for paying out. So 
far, there is nothing to indicate that 
the Board is authorised to issue negotiable 
instruments. Seotion 144 of the Aot enables 
the Governor-in Council by olause (zvi) to 
make rales consistent with the Aot "for 
the guidance of Looal Boards, their agents 
officers and the officers of Government in 
all matters connected with the oarrying out 
of this Act.” Under section 145, the rales 
are to be published. Section 147 is very 
important. It says that, "suoh rales and 
forms shall, nntil they are cancelled or 
altered, have the force of law.” I must 
oonfees that the language that "the forms 
shall have the force of law ” does not 
strike me as either very clear or artistic;- 
but, however, there oan be no doubt that 
the Legislature intended that the Governor- 
in-Connoil, to whom was delegated the 
prescribing of rules and forms, should 
have power to give to these forms the force 
of law. Now, turning to the Local Fund 
Code we find, at page 379, a form whioh 
corresponds to the one issued in the present 
case. That, nndoubtedly, contains language 
whioh denotes that the order can be nego¬ 
tiated. As the aot of the Governor-in* 
Council in prescribing the froms was 
oeratinly inter viret the question, therefore, 
is whether we oan infer from' it that the 
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District Board was impliedly authorised 
to issue negotiable orders. Rale 5i9 of 
Local Fund Code says, that such forms shall 
be supplied to the Engineer or to other 
officers in books to be operated upon. Reading, 
therefore, sections 144 to 147 of Act V of 
1884, with rule 549 of the Local Fund Code 
and the form at page 379 of the Code, I 
am of opinion that the Looal Board 
is empowered to make, endorse or accept 
negotiable instruments. It follows from 
this that the endorsement in favour 
of the 4th defendant was properly made. 
The District Judge has found that bis 
action was bona fide and that he was a 
holder in due course. I see no reason for 
not accepting this finding of fact. I am, 
therefore, cf opinion that the conclusion 
of the learned District Judge is right and 
that this appeal should be dismissed. 

Original Suit No. 483 of 1916 was rightly 
brought by the 4th defendant as plaintiff be¬ 
cause the action of the appellant in instituting 
Original Suit No. 52 of 1916 necessitated his 
suing to have his rights secured as against 
him and in tbe alternative agaiD3tthe 1st and 
2nd defendants. But we think that the 
4th defendant was not justified, in pre¬ 
ferring Appeal No. 97 of 1918 to tbe lower 
Appellate Court, in paying Court fees, as 
if the claim was one for the recovery of the 
money. In the first Court Court fee was 
paid on the declaration prayed for. In this 
Court, also, Coart-fee was paid only on the 
declaration. Therefore, in directing the 
appellant in Second Appeal No. 83 5 of 
1919 lo pay the costs of the respondent 
(4th defendant) the excess Court-fee paid 
by him in the lower Appellate Court 
should not be oharged against him. In 
other respects, both the second appeals are 

dismissed with costs. 


M. 0. P. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. ;• 

Appeal from Original Dkcbbe No. 302 

of 1918. : 

April 12, 1920. 

Present :—Mr. Justice Richardson, and 
Mr. Justiee Greaves. 

The SECRETARY of STATE fob 
INDIA in COUNCIL — Defendant 

—Appellant .' 

versus 

PROFGLLA NATH TAGORE 

AND OTHERS—PLAINTIFFS— 

Respondents. S 

Bengal Land Revenue Assessment {Resumed Lands ) 
Regulation (II of 18199, 88. 22, 23 —Bengal Alluvion 
and Diluvion Act (IK of 18479-.River-bed within 
ambit of permanently settled estate — Land reformed ' 
by silling up, whether liable to assessment. 

In the case of a dispute as to whether a river 
was included within the limits of an estate for 
which a permanent settlement was oonoluded, 
the onus of proving the affirmative rests on the 
zemindar, and when he shows, or it is admitted, that 
the river, which is within the ambit of the estate, 
is not a navigable river the burden is discharged ^ 
or shifted and where, owing to natural causes, the 
river silts up and the former bed becomes suit¬ 
able for cultivation the Revenue Authorities are 
not empowered, either by the Bengal Land Revenue 
Assessment (Resumed Lands) Regulation ill of 1819) 
or by the Bengal Alluvion and Diluvion Act (IX of 
18*7), to assess the land so formed to revenue. 

[p. 897, col. 2; p. 698, col. 2; p. 899, col. 1.] 

Appeal against the decree of the Sub¬ 
ordinate Judge, 1st Court, Faridpur, dated 
the 24th of June 1918. 

Babue Mohendra Nath Roy and Poreth 
Chandra Mitter, for the Appellant. 

Babu 9 Dwarka Nath Ohuktrbuty t Broiolal 
Ohuckerbutty and Qira Lai Ohukerbuty , for the 
Reppondents. 

JUDGMENT. 

Richardson, J.—In this cape the Revenue 
Authorities assessed to revenue certain lands 
within tbe ambit of the estate of whieh 
the respondents are the proprietors. The 
respondents have succeeded below in a suit 
brought by them to contest the validity of 
tbe assessment and to recover possession of 1 
the lands, and an appeal has been preferred 
on behalf of the Secretary of State. 

The lands in question were, at the lime 
of the Thak and Revenue surveys of 1859 
and 1860, the bed of a done or river 1 
known in one part as the Lakshipnra and 
in other parts, apparently, by the names of / 
the villages by or through which it flowed* > 
The river was part of a net work of rivwfl 
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and channels connected ultimately with the 
main stream of the Ganges. Whatever 
else may be said about this river, it is a 
fundamental faot in the case that it never 
waa a publio navigable river. The faot is 
asserted in the plaint and is not denied 
in the written statement. There is no ex* 
press issue on the subject and the Sub¬ 
ordinate Judge Gnds on the evidence that 
the done was “ small and shallow. ” The 
evidence is that it was in the habit of 
drying up during the hot season. 

The river, owing to natural oausep, silted 
up and the former bed beoame suitable 
for cultivation. According to the evidence, 
tbe change ooonrred some time in the 
eighties of the last oeotury. By proceedings 
under Act IX of 1847 commenced in 1903, 
these lands on the site of the river were 
assessed to revenne, and the assessment was 
confirmed by an order of the Board of 
Revenue, dated the 25th February 1913. 
The Revenue Officers took possession of tbe 
lands on the 1st April 1913, but the 
circumstances under which they did so are 
not before us. The present suit was in¬ 
stituted on tbe 17th April 1914. 

The learned Subordinate Judge found on 
the first issne framed by him that the 
suit was not barred by limitation ; on the 
second issue that the lands were asseesed 
to revenue at the time of the Permanent 
Settlement, and on the third issue that tbe 
Revenue Authorities had no jurisdiction to 
proceed under Act IX of of 1847. By his 
decree be declared that the assessment was 
invalid and restored the respondents to 
possession. 

On tbe second issne, the important issue 
on the merits, whether the lands were 
assessed to revenue at the time of the 
Permanent Settlement, the respondents ex¬ 
amined a number of witnesses of advanced 
age who all speak to the dona ooming first 
into existence a few years before the thak 
and revenue surveys. The Subordinate 
Judge has accepted tbe evidence of these 
witnesses, and, if it is acoepted, it ie conceded 
that the appeal must fail. The evidenoe 
would go some length at least to show 
that the lands were dry at the Permanent 
Settlement and, if so, they must have been 
assessed to revenue and sannot now be 
re-Meeesed. 


Two answers are made on behalf of the 
appellant, the Secretary of State. The first 
is that the respondents bad no right to 
make tbe case that the lands were dry 
at the Permanent Settlement and no right 
to give evidenoe in support of that oase. 
I shall deal with that when I come to the 
question of limitation. 

The second answer is that the evidence 
is unreliable. It does seem that the locality 
must be a healthy one to produce so many 
old men with memories so clear, but their 
account of the matter ie by no means 
impossible or improbable. 

But, if this body of evidenoe be rejected, 
and if it b) assumed that this river existed 
at the Permanent Settlement, the result is 
the same, 

On that hypothesis it is argued for the 
appellant, that the burden lies on the re¬ 
spondents to show that the lands were in¬ 
cluded within the limits of the estate perma¬ 
nently settled with the respondents’ pre¬ 
decessor. That may be so, but the burden 
is discharged or shifted as soon as it is 
shown or admitted that this river, which 
is within the ambit of the estate, was not 
a navigable river. 

We were referred to Jagadinda Nath Roy 
v. Secretary of State (l) and to some of 
the oases in which it has been followed 
and applied. But in all those oases the 
subjeot of dispute was tbe bad or the former 
bad of a public navigable river. The ques¬ 
tion is always one of faot and the law has 
to be applied to the facts of each oase as 
it arises [Of. Haradas Acharjya Ohowdhuriv. 
Secretary of State (2)J. A public navigable 
river is opposed to a private non-Davigable 
river. The distinction represents in more 
precise language the distinction which the 
Rsgulatians draw between the principal 
rivers or rivers spoken of in association 
with the sea on the one hand, and the 
small and shallow rivers on the other, the 
test being whether a river is navigable for 
boats at all seasons of the year Maharaja 
of Burdwin v. Secretary of State (Secretary 
of State v. Bijoy Ohand Mahatap) (3). The 

(1) 30 I. A, -A* 7 0. W. N. 193; 30 C. 291 (P. O.), 5 
Bom. L. R. 1; 8 8ar. P. 0. J. 412. 

(2) 43 Ind. Cas 361; 26 C. L. J. 690 at pp. 690. 
699,600:22 M. L. T. 438; 11918) M. W. N.28, 29 
Bom. L. R. 49 (P. 0.) 

(8) 46 Ind. Cas. 305; 46 0. 390 at pp. 398, 408; 32 0,. 
W. N. 872. - 
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Question of size may Dot be without impor¬ 
tance bat, speaking generally, the presump¬ 
tion in the one ease is that the bed belongs 
to the pnblic or is publio domain and in 
the other that the bed belongs to a private 
proprietor. In the abeenee of any other 
evidence to the contrary than that afforded 
by a thalt or survey map, these natural 
presumptions may be sufficient to displace 
the oontrary evidenoe of the map. In the 
present case the thak and survey maps 
support the prima facie presumption that 
this river with its bed was included in 
the estate permanently settled which now 
belongs to the respondents, and the burden 
of proving the oontrary rests on the appel* 
lant. As apart from the map, there is no 
evidenoe one way or the other, the appel¬ 
lant fails. 

This view is supported by the language 
of the fourth olause of section 4 of Regula¬ 
tion XI of 1825 which speaks of “ small 
and shallow rivers, the beds of which 
with the jalfcar right of fishery may have 
been heretofore reoognieed as the property 
of individuals. ” It is also supported by 
the oases cited in Maharaja of Burdwan 
v. Secretary of State (Secretary of State v. 
Bijoy Chand Mahatap (3) as to the pro¬ 
prietary right in the beds of non-navigable 
rivers which run between two estates 
Maharaja of Burdwan v. Secretary of State 
(Secretary of State v. Bijoy Ohand Mahatap) 

(3). 

But then, it is said, that even if, in the 
language of Regulation II of 1819, this 
river was inoluded within the limits of tbe 
estate for which a Permanent Settlement 
was oonoluded, the Revenue Authorities are 
now entitled to assess revenue on the dry 
bed. The contrary, however, has been decid¬ 
ed by the Privy Connoil with reference 
to the provisions of Regulation II of 1819, 
and those of Act IX of 1847. [ Secretary of 
State v. Fohamidannit8a Begum (4), Jaga- 
dindra Nath Roy v. Secretary of State (1) 
and see Maharaja cf Burdwan v. Secretary 
of State (Secretary of State v. BijOy Ohand 
Mahatap) (3). 

From the argument addressed to us, it 
seems to be thought that there is some¬ 
thing in the fourth olause of section 4 of 
Regulation XI of 1825, read with the 

(4) 17 I. A- 40; 17 C. 690 at pp. 697, 699, 6 Bar. 
£\ C. J. 39l, 8 Ind. Deo. (n. a.) 933, 


second proviso to the first olause, which 
justified the assessment made in the pre¬ 
sent case. 

Tbe first olause of tbe section applies to 
land “gained” by accession from a river or the 
sea, the word “gained” being that used in the 
second olause of section 3 of Regulation II 
of lei 9 and intepreted in the decisions of 
the Privy Council. Such land is to be 
considered an increment to tbe estate to 
wbioh it is annexed subject to two provisos, 
firstly, that the proprietor is not to have 
a larger interest in such land than he 
has in the parent estate, and secondly, that 
the land is not to be exempted from “any 
assessment for the public revenue to which 
it may be liable under the provisions of 
Regulation II of 1819, or of any other 
Regulation in force.” 

The fourth clause enacts that sand banks 
or churs thrown up in small and shallow 
rives “ shall as hitherto belong to the 
proprietor of the bed of the river, subjeot 
to tbe provisions stated in the first olause 
of the present section.” 

There is no dispute that the first pro¬ 
viso is operative both in oases which arise 
under the first clause and in oases which 
arise under the fourth olause. As to the 
seoond proviso it neither adds to nor 
subtracts from the rights and liabilities of 
the proprietor under preceding Regulations, 
including II of 1819. It introduces, there¬ 
fore, no new element whish takes tbe case 
out of the Privy Council decisions. 

In Fahamidannissa's case (4), the question 
arose as to lands dry in 1793 which after-' 
wardB beoame covered with water and then; 
again reformed, if, as would appear from 
the facts stated in the report, the lands had. 
been diluviated by the action of navigable, 
rivers, the oase was, if anything, a stronger 
one than the present, because the lands bad,, 
temporarily at least, during the period of. 
submergence, become a part of the publie-- 
domain. The lands in the present case,,, 
whether or not they were oovered. with; 
flowing water at the Permanent Settlement, 
were never a part of the pnblic domain. 

It is abundantly clear, therefore, that 
* neither Regulation II of 1819, nor Act IX- 
of 1847, empowers the Revenue Authorities, 
to assess the lands now in question. If they ., 
were river bed at the Permanent Settlement, s 
they were nonetheless, in the sirsumstaneee, 
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lands presumably within the estate settled. 
That being so, they are in no respeot different 
from other waste lands included in the estate. 
As the Privy Council said in Lopez v. Muidon 
Mohan Thakore (5). “The site is the pro¬ 
perty.” Whatever ohanges may have ooour- 
red, from natnral or artificial onuses, how¬ 
ever the land may have improved in value, 
Government are not entitled to additional 
revenue for such lands f Kandukuri Balasurya 
V. Secretary of State (6)]. 

There remains the question of limitation. 
In the Court below, Artiole 14 of the present 
Limitation Aot seems to have been applied. 
It was held that, with the deduotion allowed 
by seotion 15 (2) of the Aot, the suit was in 
time. It was argued before us that the 
procedure applicable to the oase was that 
provided by sections 22, 23 and 2t of Regula¬ 
tion II of 1819, as modified by seotion 10 
of Regulation 111 of 1828 and that the suit 
was barred by limitation under seotion 24 
of the former Regulation. If that be so, 
seotion 15 of the Limitation Aot is inappli¬ 
cable [Kalimuddi Mollah v. Sahibuddin Mollah 

(7)] ' „ 

. It was further argued on the same basis 
that the respondents were not at liberty to 
tender evidence that these lands were dry 
lands at the Permanent Settlement (Regula¬ 
tion III of 1828, seotion 10, third olause). 

The effect of Aot IX of 1847 on the pro¬ 
cedure provided by the Regulation oited 
was considered by the Privy OouDoil in 
Fahamidunnitta’s com (4). Their Lordships 
held (page *7) that Act IX of 1847 only 
dealt with machinery and (page 51) that it 
only applied to lands “ already liable to be 
assessed under existing legislation.” They 
further held, on the terms of the first seotion, 
that it was only in relation to saoh lands 
“ that the previous Regulations are to cease 

to have effect,” 

In my opinion, therefore, there i q •onsider- 
able foroe in the argument that, in cases 
where the Revenue Authorities properly 


take action under Aot IX of 1847, the pro¬ 
cedure provided by the Regulations is swept 
away by seotion l of the Aot, but where the 
aotion taken is unauthorised and invalid, the 
statutory remedy is still the remedy which 
the Regulations provide. 

It is unnecessary, however, in the present 
oase to express a final opinion on this topic. 

As regards the pleadings, even if the 
question whether the lands were dry at the 
Permanent Settlement is anything more than 
a question of the evidence admissible under 
the general issue whether the lands are 
liable to assessment, the result, in the view 
I take, is the same whether the lands were 
dry at the Permanent Settlement or were 
covered with water. 

As to limitation, under seotion 24 of Re¬ 
gulation II “ persons whose lands may be 
assessed” are entitled to sue “any time 
within one year from the date of their being 
informed of the Board’s decision.” 

The Court below was not asked to apply 
this provision and, as Greaves, J., pointed.ont 
during the argument, there is no evidenoe 
on the reoord showing the precise date on 
which the respondents were informed of the 
Board’s deoision. It is stated in the plaint 
that the local offijers took possession of 
the estate on the 1st April 1913, but there is 
no admission by the respondents that the 
Board’s deoision was communioated to them 
before that date. I am unable to say, there¬ 
fore, that, supposing section 24, applies the 
sait is out of time. 

In my opinion the appeal should be dis¬ 
missed with sosts. 

Greaves, J,— I agree. 

Appeal dismissed. 


(6) 18 M. I. A. 467 at p. 473; 14 W. B. P. 0. 11; 6 
B. L. B. 521, 2 Sath. P. 0. J. 330, 2 Bar. P. 0. J. 594, 

^(6) 41 Ind. Oaa. 93, 441. A. 166 at p. 185, 40 M. 
836 at P. 907, 83 M. L. J. 144, 22 M. L. T. 76, lo A. 
L. J. 697, 31 0. W. N. 1089, (1917) M. W- NJ530, 19 
Bom. L. B. 761, 0 L. W. 340, 2 P. L. W. 200, 20 0. 

^ (7)^4 Did. Oac. 705, 80 0. L. J, 466, 24 0. W. N. 
47 0. 800. 
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KAMLA LACHHMI V. BA8DE0 PRASAD. 

PRIVY COUNCIL. 

Appeal from the Oodh Judicial Commis¬ 
sioner’s Court. 

June 15,1920. 

Present :—Lord Buokmaater, Lord Dnredir, 
Sir John Edge and Mr. Ameer Ali. 
Musammat KAMLA LACHHMI— 
Defendant—Afpellant 
versus 

Mahant BASDEO PRASAD and another— 
Plaintiff?—Responi ents. 

Endowment —Acharjya describing himself ns oivner , 
effect of —Acharjya, acquisition of property by — Proof , 
method of. 

The mere fact that an Acharjya of a foundation 
describes himself in a Will as the owner of the founda¬ 
tion, is not evidence that any particular property is 
the personal property or acquisition of the Acharjya. 
But it is open to a person contending that a particu¬ 
lar property is not part of the endowment, to show 
that it was acquired by the Acharjya with funds 
which belonged to him or which might be regarded 
as his otbeial perquisites [p. iOJ, col. 1 ] 

Appeal from the Oudh Judicial Commis¬ 
sioner’s Court. 

Mr. B , Dube , for tb6 Appellant. 

Mr. A. M. Dunne, K. 0., and Mr. K. Brown, 
let the RtepcEdenis. 

JUDGMENT. 

Mb. Ameer Ali —The suit which has given 
rife to this appeal was brought by the 
plaintiff on the 29th August 1912 in the 
Court of the Sr ubordinate Judge of Gonda, 
as the head of a Hindu religious foundation, 
to set aside an alienation by his predecessor, 
and to recover poseesiionof the property. 
The plaintiff was, at the time of the suit, 
a minor and sued under the guardianship 
of one Kesbav Prasad. The allegation on 
which the claim is based is that the village 
of Benipur to which the suit, relates is a 
part of the endowment, and that the former 
bead of the institution was not entitled to 
convey the property to his wife, Jairaj, 
and that, in so doing, he exceeded bis 
powers urder the Hindu Law. The defend¬ 
ants in the soit are the lady to whom the 
property was conveyed, and her step-daughter 
to whom the subsequently made a gift of 
the same. The defence is that the village 
in question did not form part of the 
foundation and was the personal property of 
the donor. 

The foundation to which the■:property is 
alleged to appertain, was oreated in the 
early part of the nineteenth eentnry by a 
Hindu reformer, a native of Upper India, 



who established, in the Bombay Presidency, 7 
a Dew Vaishnavite seot. His name wa© 
Sabajanand Swami, and he appears to have 
been held in great respect by his followers 
who on his death deified him and erected 
a Bhrine in bis honour in his native 
village of Cbapia, in the District of Goqd© 
in Upper India. Long before his death, the 
foundation appears to have acquired great 
importance ; he divided his religious jurisdic¬ 
tion into two reotionp, over one of which; 
he installed his nephew, Ajodhya Prasad, 
who died somewhere in the sixties. Ajodhy© 
Prasad, upon his installation, became th© 
religious head of the Abmedabad foundation, 
to which appertain 11 temples including th© 
one at Chapia. 

Id 1857 Ajodhya Prasad is said to hav© 
puioha«ed the village in question. Th© 
plaintiff alleges that the purchase was mad© 
with the funds of the foundation and th©$ 
the income Booming from the village be© 
been applied in the discharge of the reventj© 
thereon and in defraying the religion© 
expenses appertaining to the institution, 
as prescribed by the founder. On Ajodhya 
Prasad’s death, Kesbav Prasad, his son, 
succeeded to the headship of the foundation, 
Kesbav Prasad died in 1£&3, leaving a Wift 
dated l-.Oth August in that year, by whi©!l 
he nominated his son, Purshotam jparabftd 
as his successor to the Gaddi, and Purahotam 
Trasad, on Kesbav Prasad’s death, came ip|© 
the charge of the foundation. 

On the 29th Maroh 1901 Pqfshotam 
Prasad made the gift already mentioned to 
his second wife, Jairaj. A few montbi 
later she purported to make a re-oonvey©fl«© 
of the property to the temple, but th© dir 
fendants contend that the do©uni0Pt VM 
executed without due comprehension. That 
point becomes, however, immaterial in view of 
the other facts of the case. «Jei|©j, QP 
30th October 1911, executed © dead of gift 
in favour of the defendant No. Kami© 
Laohhmi, a daughter of Purshot§ic®. It it 
this transaction which has given rise to tht 
present ao|ion. 

It should be noted here that nftitfce* |n 
this particular institution, noy ©iRoag the 
seot Sahajanand established, ia 
the rule epplioabl© the religions head « 
to the diaoiplea ; excepting the founder, np 
suqseaqqrs were all wl^et. is 
that is, family meb. So, apparent**, vatfW 
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balk of the followers. This circumstance 
undoubtedly differentiates the present fiunii- 
tion from other endowments in Sjuthern 
India whioh appertain to celibate M ihanti 
or constitute oelibate institutions. The Sab* 
ordinate Judge dismissed the sait on two 
grounds, first, that the village was not 
proved to be endowed property, and, second¬ 
ly, that the suit was barred under the 
Statute of Limitation. Oa appeal by the 
plaintiff to the Court of the Judicial Com¬ 
missioner of Oudh, the Trial Judge’s decision 
has been set aside and the olaim for possse- 

eion of the village decreed. 

The defendant No. 2, Mumramal Kamla 
Laahhmi, has appealed to His Majesty in 
Council and the main contention on her 
behalf is that the Judg33 in the Court 
below are wrong in holding that the village 
of Benipar is a part of the endowed pro* 

perty belonging to the foundation. Reliance 
has been placed, ohiefly, on the Wills of 
Keahav Prasad and Parshotam. in which 

they both described themselves as the owners 

and proprietors of the properties of the 

6Dclowni0nt« • i 

Their Lardshipa do not, however, aonaider 

tUt the mere tael of their oalliog them- 

Lives the owners of the foundation is 

evidenee that any part.oalar property wm 

the personal property or aoumsition of the 

Asharjya. Both Kesbav Prasad and Porsho- 

tam pnrport to treat the temples and the 

properties on one and the same footing 

fin far as the temples are eon.erned, the 

° Uinn of private ownership is, pnma f icie, 
position P In their Lordships’ opinion 

'Yinferenoe from statements in the Will, 
in respest of the properties wonld be eqavlly 

er Bv 8 h a i8 Will, dated the 1st April 1901. 

-ir P =r di^, aSrf 5 

pUin dT d“n*"«e er hi» 9 dLth’to 0 ok plase 

‘ hB Ik tri er be different in date is 
month earlier, ae , of thl3 j„lg. 

Tent Immediately after his death, a 
It 'was brought by a large body of people 
f Q |* ... - tn the eeot under section 539 o! 

Mi: Prosedare Oode (4.t XIV of 

feo?against, amongst others, the pU.ntiS, 

1862) g j 0V i 9ea aaiar the Will, for a 

deelaration that neither the temples nor the 


the personal property of the Acharjya, ncr 
had he had any power of disposition over 
them dehors the conditions imposed by the 
Hindu Law. The village of Bsniprtr formed 
part of the properties to which that suit 

related. . • . * 

The Subordinate Jadge of Ahmedab\d, 

who tried the case in the first instance, 

decided that the temple and the villages 

appertaining thereto were endowed property 

in wbioh the followers of Sahajanand 

were interested, and that Purshotam bad 

no right to alienate any portion thereof. 

He, however, upheld the nomination of the 

plaintiff, and retained the foundation io 

his charge as its religious head. 

Oa appeal, the High Court held that 
the decree of the Subordinate Jadge had 
proceeded further than what the evidence 
in the case warranted, and they accordingly 
varied the lower Court’s deoree. Thu 
declaration they made is in the following 
terms * • 

“ Having regard to the faot that the 
Asharjya is a Hyman and not an ascetif. 
we see no reason to disbelieve the evidenee of 
the witnesses above referred to that the 
Namvero and Bhets are intended for the 
personal maintenance and benefit of the 
Acharjya, and not for the support of the 
institution : and, as it is clear that the accounts 
of the Namvero and Bhefci are kept in 
one or other of the Kothara, we cannot 
hold that the whole of the property in suit 
ia, without exception, public religious pro* 
party. We, therefore, amend the finding 
of the lower Court upon the second issue 
by declaring that the property in suit, is 
pablic religious property except in so far 
ftfl it consists of accumulations of Namvero 
and Bhets or investments thereof. In other 
respects, we confirm the decree of the lower 

Court. ” 

The position, therefore, is that any pirsoq 
oonten ling that a particular property is not 
a part of the endowment might show that 
it was acquired by the Acharjya with funds 
which belonged exclusively to him or which 
might be regarded as his official perquisites, 
Benipar was undoubtedly included in the 
olaim under the former suit, but the defend, 
ant was no party to the action. She is 
entitled, therefore, in the present soil to 
prove that the village in question was so 
asquired. too' attempt has been n»*4ft ty 
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point to any specific evidence in this direo- 
tion. On the other hand, the settlement 
dearee in 1869, relating to the village of 
Benipnr, shows that the Aabarjya ealled 
therein “ Mahant ” was holding the property 
as a part of the endowment. The dearee 
is in the following terms :— 

Proprietary rights of Mauza Benipnr 
with exception of the 1 patti' belonging to 
Raja Kisben Datt Pandey Taluqdar, desreed 
to Mahant Kesho Pershad and his suooessor 
on the ‘ gaddi ’ .** 

The plaintiff has also prodnaed aooount- 
books of Ohapia, whioh the Jndiaial Commis- 
sioners point out show that the inaome 
arising from the village was devoted to 
the purposes of the endowment. It is urged 
that there were two sets of aooonnts kept 
in connection with this foundation, one at 
the Upper Treasury, which was in the 
direst oharge of the Aoharjya and oontained 
a record of offerings, <fcj., made personally 
to him ; the other at the Lower Treasury, 
whioh referred simpliciter to the endowed 
properties ; and it is oontended that had 
the account-books of the Upper Treasury 
been produoed by the plaintiff they would - 
have shown that Benipur had been pur- 
ohased with funds exclusively belonging to 
the Aoharjya. The contention proceeds 
evidently upon a misapprehensior, for 
'their Lordships find that books alleged to 
belong to the Upper Treasury were in faot 
produced by the witneap, Keshav Prasad, 
who was oalled by the defendant ; he ie 
the guardian of the plaintiff and he states 
-that he has produced all the books from 
[Sambit 1914 to Sambat 1935. So far 
as their Lordships can see, these are the 
very hooks on the non-produotion of whioh 
the appellant bases her complaint. No 
effort seems to have been made to examine 
them and they were afterwards returned to 
the plaintiff. 

There is one significant faot in oonneotion 
with this village. In all the aooounts, 
Benipur is mentioned with the prefix, " Sbri ”, 
an expression which denotes its saored or 
endowed oharaoter. This oiroumstanoe has 
-not been referred to in the judgments 
of the lower Courts, but it is odb whioh 
appears on the record and oannot be over¬ 
looked. 

4 On the whole, their Lordships are of 
Opinion that the judgment and deeree of the 


lower Court are right and ought to be 
affirmed, and this appeal dismissed with 
oosts, and they will humbly advise His 
Majesty aooordingly. 

Appeal dismissed. " 
Solicitors for the Appellant :—Messrs, 
Burrow , Roegers Of Neville. 

Solicitors for the Respondents :—Messrs. 
J. L. Wilson 8f Oo. 


CALCUTTA HIGH COURT. 

Appsals from Original Decrees Nos. 143 

and 144 of 1918. 

May 7, 19^0. 

Present;—Mr. Justice Richardson and 
Mr. Justice Greaves. 

PROFULLA NATH TAGORE and otbebb 
—Plaintiffs — Apprllants 
versus 

The SECRETARY of STATE for INDIA 

in COUNCIL— Defendant—Respondent 

Bengal Land Revenue Assessment (Resumed Lands) 
Regulation (II of 18I9J, s. 21—Bengal Alluvion and 
Diluvion Act (IX of 1817 ), s, 6— Accretions due to 
fluvial action—Lands assessed to Revenue—Decision of 
Revenue Board , suit to contest — Limitation, 

A suit to contest an order of the Board of Reve¬ 
nue under seotion 6 of the Bengal Allnvion and 
Dilavion Act, IX of 1817, assessing lands to revenae 
on the footing that they are aooretions by fluvial 
action to villages for whioh a Permanent Settlement 
was ooncluded, must be brought within the period of 
one year from the date on which the plaintiff is 
informed of the Board’s decision, as proscribed by 
section 24 of the Bengal Land Revenue Assessment 
(Resumed Lands) Regulation II of 1819. [p. 90§, 

ool. 2 ] 

Appeals against the deorees of the Sub¬ 
ordinate Judge, 1st Court, BackerguDj, dated 
the 11th of February 1918. 

Babus Diearka Nath Ohakraburtty , Brojolal 
Ohakrabutty and Hiralal Ohakraburtty^ for the 
Appellants. 

Babus Mohendra Nath Roy and Surendra 
Nath Ouha, for the Respondent. 

JUDGMENT. 

Riobardson, J.—These two appeals arise 
out of proceedings taken by the Revenue 
Authorities under Act IX of 1847 for the 
assessment to revenue of lands which, at the 
time of the Thak and Revenue surveys, of 
1859 and I860, formed portion of the beds of 
certain rivers. 

By decisions, dated the 14th November 
1914, the 2nd January 1915, and the llth 
March 1915! the Bgard of Revenue found 
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tbatthe lands were liable to assessment under 
the Aat and disallowed the objections of the 
proprietors. The proprietors, who are the 
ezetutors of the estate of the late Babu Kally 
Kishen Tagore, then brought two suits to son- 
test these decisions, SuitNo.537 of 1915 and 
SuitNo. 195 of 1916. Both suits were dismiss- 
by the Subordinate Judge and the proprie¬ 
tors have appealed to this Oourt. Appeal 
No. 143 relates to Suit No. 195 and Appeal 
No. 144 to Suit No. 537. In both appeals 
the Secretary of State is the respondent and 
it will be convenient to deal with them by 
one and the same judgment. 

The lands have been assessed to revenue 
on the footing that they are aooretions by 
fluvial action to villages included within 
estates belonging to the appellants which 
were permanently settled in 1793. The 

villages concerned are : 

1. Syed Jafar ) abutting on the River 

2. Arazbegee V Arazbegee. 

3. Aoliapur ' 

4. Kalaiya abutting on the River Kalaiya 

5 Char Bukhainagar ) Abutting on the 

V River Bukhai- 

6. Char Kbanan ) nagar. 

As regards the acoretions to villages 1. 
2 and 3 in the list, the Bret plea taken on the 
Secretary of Stale’s behalf was that the 
appellant’s suit No. 537 of 1915. * 

related to these accretions, was barred by 

limitation under section 24 of ^ 0g “ lat J? D “ 
of 1819. Aoliapur is not* eKpresaly menltioned 

in the copy of the Board’s decision of 14th 
xr u QI , 1Q14 whioh has been printed, 

baTboth n the Ooart below and before os 
de.ieTon was treated a. eovering all the 

aoereted lands abutting on ‘ h » ^' er ^ raZ ' 

“Sr^belntTtled'^’oer; time within one 
shall...he « o{ their being , n f 0 rmed 

year from the ... u nfc a ft e r the above 
peHodshaU h\vTeUpsed the de.icion of the 

tbat the P" 80 ^^' 0 , 4 t ” November 1914 wa. 
Th0de " ,9 ' ( °dto the appellants on the 6th 

Soil No 537 wa. in.titoted 

ret 


plea of limitation in regard to the accretions 
to these three villages. Section 15 (2) of 
the Limitation Aot of 1908 has no application 
to a period of limitation provided by a speoial 
or local law \_Kalimuddin Mollah v. Sahibud - 
din Mollah (l)]. 

The question arises whether the rules 
contained in section 10 of Regulation III of 
1828 and seotion 24 of Regulation II of 1819 
govern a suit to contest an order of the 
Board of Revenue under section 6 of Aot IX 
of 1847 confirming an assessment under the 
Act and to obtain incidental relief such as 
recovery of possession of lands of which 
possession has been taken under seotion 10 
of the 1828 Regulation. The question was 
touched upon but not decided in R. A. 
No. 302 of 1918 (decided on the 12th April 

1920)* 

The effect of Aot IX of 1847 on the 
Regulations was considered by a Full Benoh 
of this Court and then by the Privy Council 
in b ahamidannissa Begum v. Secretary of State 
(2). The discussion turned on the true 
meaning of sections 1 and 6 of Aot IX, 
particularly the concluding words of seotion 
6 whioh enact that the orders of the Board 
of Revenue shall be final”. It is only 
necessary to premise that it had previously 
been deoided by another Full Bench that 
Aot IX was only a procedure Act, which left 
the substantive rights of the Government and 
the proprietors of land to be governed by 
the Regulations. Budroonissa v. Prosunno 
Ooomar Bose (3). 

The judgment of the majority of the 
Fall Benoh in Fahamtdannissa’s case 
(2) was delivered by Wilson, J. As 
1 understand, the majority of the learned 
Judges held that section 1 of Aot IX abrogat¬ 
ed all rules of procedure or all mere rules of 
procedure contained in Regulations II of 
I8i9, IX of 1825 and III of 1828 “for 

investigations regarding the liability to 
assessment of lands gained from the sea or 

(1) 64 Ind. Ou. 705| 47 O. 300; 80 O. L. J. 455» 24 
O. W. N. 4. 

(2) 14 0. 07 (F- B.){ 7 Ind. Deo. (w. s.) 40, on 
appeal to Priry Ooanoil 17 I. A.. 40: 17 0. 640 at pp. 
6v#7, 699; 6 Bar. P. O. J. 391; 8 Ind. Deo. (n. s.) 9d3 
(P.O.). 

(3) 0 B. L. B. 255, (F. B.)j 14 W. B. 26 (P. B.). 


*9*6 Ante, p. 890— Ed. 
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rivers by alluvion, or dereliction, or regard¬ 
ing the right of Government to the owner¬ 
ship thereof.” The investigations refer¬ 
red to were investigations by the Revenne 
Authorities direoted to the purpose indicated. 
Tbe Aot did not touch the Regulations men¬ 
tioned, or such a Regulation as VII of U22, 
ro far as they prescribed rules for assessment 
when once the liability to assessment or tbe 
right of Government to the ownership had 
been determined in the affirmative. 

The majotity further held that, in place of 
the procedure provided by the Regulations for 
determining such liability and such right, 
Aot IX substituted a new aod simpler pro¬ 
cedure founded on a comparison of survey 
maps from time to time. 

According to the majority, again, under 
the new procedure, the Revenue Authorities 
no longer exercised ihe judicial functions 
or powers vested in them by tbe Regula¬ 
tions. 

Lastly, as to tbe finality attributed to tbe 
Board’s order by section 6 of Aot IX, tbe 
majority held, in effect, that tbe Board’s 
orders were final for the purpose of the 
jurisdiction conferred which extended only 
to tbe assessment of lands liable to assess¬ 
ment, and that tbe Board’s order in any oase 
might be contested in the Civil Courts on tbe 
ground that the land was not liable to be 
assessed. 

Mitter, J , dissented from tbe opinion of 
tbe majority. That learred Judge held that 
tbe only ‘tribunals' abolished by section 1 of 
Aot IX were tbe special tribunals created by 
Regulation 111 cf 18k8, that the judicial 
functions of tbe Revenue Authorities were left 
intact, that the jurisdiction conferred by Act 
IX embraoed not only tbe question of tbe 
rate of assessment but also tbe question of 
the liability to assessment, and that, under 
section 6 of Aot IX, the orders of the Beard 
of Revenne on both these questions were 
final and conclusive and not open to attaok in 
the Civil Courts. An order of the Board 
might be attacked as ultra vires but only if it 
was outside the jurisdiction of the Board so 
understood. 

As to tbe facts} lands included within tie 
limits of an estate permanently settled ib 
1793 bad been washed away by fluvial action 
and had afterwards refprmed »» titu. During 
the period of submersion, tbe revenue of the 

yyhole estate had teen paidl Without abate- 
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ment. An order of the Board had confirmed 
an additional assessment imposed on the 
lands by the local offioers. The suit was 
brought to contest tbe order. All the learned 
Judges, including Mitter, J. f were of opinion 
that tbe lands were not liable to assessment 
under the Regulations, and that Act IX had 
made no change in that respeot. The re¬ 
sult depended entirely on the effect of the 
Board’s order. 

According to the opinion of the majority 
of the Full Bench the suit succeeded and an 
appeal to England was taken by tbe 
Secretary of State. The Privy Council had no 
difficulty in accepting the view that Act IX 
dealt only with machinery [iahamidannista 
Begum v. Secretary of State (2).j Their 
Lordships went on to review the Regulations 
and Aot IX and on tbe question of the 
liability of the lands to assessment arrived 
at the same conclusion ata the High Court 
bad done (pages 47-52*1, Their Lordships 
then turned to section 6 of Act IX and 
expressed themselves in no uncertain terms 
in general agreement with the opinion of the 
majority of the Judges. They said :— 

“The provisions of section 31 of tbe 
Regulation of 1819 are in no way repealed 
or affected by the Act of 1847. The action 
of the Revenue Authorities was, therefore, in 
their Lordships’ opinion, wholly illegal abd 
invalid.” 

They further said that the Aot did not 
deprive ' the owner of a permanently settled 
estate of that right of appeal wbioh is given 
to him in order that he may have determined 
in a Civil Court tbe 'justness of the demand* 
of the Revenue Authorities.” 

As to the praotioe wbioh has grown up 
under Act IX when a Burvey is made under 
the Aot, the map is compared with tbe map of 
tbe preceding survey and, in accordance with 
Jagadindra Nath Boy v. Secretary of State 
(4), the comparison is taken as ihe 
starting point for deciding whether any lands 
are subject to additional assessment. If 
action is contemplated in any particular case, 
the local Revenue Officers are not precluded 
from making and do make iuffchfer careful 
inquiries before the land is actually assessed. 
Up to the assessment tbe proceedings appear 
to be of an executive or administrative rather 

(4) 30 I. A. 44 at p. 68, 7 0. W. N. 108j 80 0. 291 
6 Bom. L. R. 1; 8 Sar. P. 0, J. 412. | ^ 

- epages of 17 I. A.— ltd. 
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than of a judioial character. When the 
assessment is made, the proceedings are 
reported to the Board under seotion 6 of the 
Aot. If the party interested lodges an 
objeetion to the assessment, the Board gives 
him an opportunity of being heard, if he so 
please, by Counsel or Pleader. At that 
stage, therefore, the proaeediDge, become 
judioial or quasi- judioial in their oba- 
raster. The order of the Board, though 
issued in the form of a Resolution— 
the form employed by the Executive 
Authorities in important matters—is in 
substanoe the judioial order of the highest 
Revenue Court in the Province. There is 
no question, now, that the party interested, 
if dissatisfied with the Board’s order, may 
oontest it by suit in the Civil Courts. The 
question is, as I have said, whether section 10 
of Regulation III of 1828 and section 24 
of Regulation II of 1819 apply to suoh a 
suit. In my opinion that question should be 

answered in the affirmative. 

Dealing with eeotion 6 of Act IX, the Privy 
Council in Fahamidannissa's case (2) speak 
of a suit to oontest the Board’s order as 
an appeal to the Civil Courts, thus adopt¬ 
ing the language of section 10 of the 
Regulation of 1828 which their Lordships 
had quoted in the earlier part of their 
judgment. If that seotion be applicable, it 
would follow from its terms that seotion 
2i of the Regulation of 1819 is also ap. 

Pl, u“^ng geB ted that the suite «ontea.plat e d 
by seotion 31 of Regulation 11 of 1819 should 

be distinguished from suits nnd . er 

I oan find no ground for flush distinction 

th ; ( , 0 BD ? t DB A f.r.S? seotion 24 
loHowed the de.ieion of the ■ B °» rd 

« W tw n a.t SS I00.S" 

The word" * oeot.on 31 referring to «..£«*.. 
dl.tion of "the Courts of Jud..atnre to de.de 

:y" Cdo » 

addition to the right of ,'j 1 Q , 

tlon 24. S "‘ ,0 “ ,° the ,a m e stage of the 

1828 ie appl.oabie at the .» „ 

proeerdings ee s;.t.on 2*^ ^ a . 

E pee ,0 has dtplared the land liable to eee.se- 


ment, the decision is to be carried into im¬ 
mediate execution, that is, subject of course to 
the result of any suit instituted under section 
24. It also prescribes rules for such suits with 
the object of curtailing, rather than of 
lengthening, the proceedings. The result 
was that, unless a suit of the nature indicated 
by clause third of seotion 10 of the later 
Regulation was brought within the time 
limited by section 24 of the earlier Regulation, 
the decision of the Board declaring the land 
liable to assessment beaame final and oon» 
elusive for all purposes. 

The place of such a decision is now taken 
by an order of the Board under seotion 6 of 
Act IX. The only difference is that, under 
Act IX, the land is assessed before the case 
comes to the Board under that section. But 
the actual assessment is not a matter with 
whioh the Civil Coarts have ever had any 
concern. Their concern is with the question 
of the liability to assessment. An order 
under section 6 corresponds with a decision 
of the Board under Regulation II declaring 
liability to assessment. At that stage, Aot 
IX is silent and the Regulations again speak. 
The statutory remedy is to be found in the 
Regulations and a proprietor who desires 
to have recourse to the Courts is bound by the 
prescribed conditions. 

It follows that such suits as the present 
are governed as to limitation by section 
24 of Regulation II of 1819 and that, under 
section 10 of Regulation III of 1828, they 
should be ‘ heard and determined” by the 
trial Courts in the same manner as regular 
appeals.” The fourth clause of the latter 
seotion paves the appeals to the High Court 
admissible under section 26 of Regulation II 
of 1819 as modified by seotion 6 of Regulation 
XIV of 1825. 

A comparatively shoit period of limitation 
in these oases is no particular hardship. 
Presumably, all materials bearing on the 
subject have been collected during the 
course of the revenue proceedings and have 
been brought to the attention of the Board. 
Under the Limitation Act, the p<riod of 
limitation would prcbibly be one year under 
Artiole 14. 

The resell ie that as, regards the lands 
in the three villages on the River Atst , e gee, 

I agree with the learned Subordinate tJndfg 
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thatl the plaintiff’* .aim ie barred by limit*- 

‘ i0 Ae to the Undo on the other two rivers 
* ■*. are in time and the position is 

tbis 8 It baa been assumed on both sides 
I? 18 ; * Wfl W as no material ohange in the 

ohannels of these rivers between , 1 ? 93 a “ a 
1859. Portions of the beds adjoining the 

villages named have now silted up. The 
has found that the rivers were and 
B ° ft amicable On the materials before 
:r ! " £r Bonnoir. map of 1765 

as, suou an d ^ evenae 

° r t 6 mt. of 1859-1860 and the maps 

TIL 'resent d.ura survey on whi.h the 
° J- Tinder Ast IX were founded. 

iTan see no reason to doubt the sorrestnesa, 

of the Board’s findings. *?"£*+»* 
:| ore the presumption is that in 179d the 

beds of the river were publie domain and 

not included within the estates then 

Q n«nfclv settled. To rebut the presump- 

Cn “ »•» « th0 Th ; k T 

llZ? the whole width of the rivers was 
inoluded in the plaintiff’s estate. But the 
Stiffs offer do other evidence, and the 
SSfLnd Survey maps are not in themselves 
Efficient to justify us in saying the the 
^ A* a nrrlftrfl are wrong and ought to be 
Averted ^iJagadindra Hath Roy v. Secretary 

If State (4)1 The area of the village,, as 

entered in the Than and Sorvey maps ie of 
lUtle assiatanee without some md.eat.on of 

th fr; Idd’that the question whether a 
' no't de ft pend # °on Ua 18 name! * It is imma- 

tn river boats and river steamers. 

*° u waB said that in previoos oases relat- 
- It wa i an da the Government bad 

pres^d the'fr Claims and had either 

t n Tan adverse r.ision in the trial Court, 
from a <phe Government may 

not Bt have y been at the time as confident of 

thlir rights a. they are now. or they may 
vLa some other reason for aeting as 
fK V6 did Nothing ossurred which affeots 
,uL of the Government to additmnal 

' revenue for the lends now in question. 


CASKS. tl920 

8IHOH. 

In my opinion these appeals should be die 
missed with oosts. . 


Gsbavcs, J. — I agree. 


Appeah dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Misobllakioos Application No. 31 of 1920. 

April 21, 1920. 

Present: —Mr. Staurt, A. J. 0., and 
Pandit KaDhaiya Lai, A. J. 0. 

H. H. Maharaj Rana Sik UDAIBHAN 
SINGH, K.C.S.I., of DHOLPUR —Applicant 

versus 

ESTATE of PRINCE BASDEO SINGH, 
Dbcbasbd, of RAE BiRELl— Oppusim 

Party. 

Registration Act ( XVI of I9JS\ •- 
place of — Will, registration of, at place other than rffice 
of Registrar or residence of testator , validity of 

Section 31 of the Registration Act permits ^ regis¬ 
tration to be made in ordinary cases either in the 
office of the Registrar or Sub-Regiatrar or at 
pSS of residence of the person executing the doou- 
ment but in extraordinary cases it does not 
exclude registration at plaoes other than these. 

-^A^orson may be in an ambulance oar or in a 
Court-house or in a train or at a railway station 
or on a journey, when the necessity of writing a WiU 
and getting it registered may suddenly arise in 
, . - n( j owing to some accident or otherwise, and 
?t ca“ not bTsald that if, in such cases, the Registrar 
or Sub-Registrar goes to the place where the person 
who wants to get his Will registered is, the regu¬ 
lation would be invalid because the place where it 
S place was neither the office of the Registrar^or 
Sub-Registrar nor the residenoe of the testator. 

Mr. Niamat uUldh, for the Appliaant for 

Probate. , _ .. j tt Q 

Messrs- Peary Lai Banern and U. 8. 

Bajpai, for Rani Bhagwant Kuar. 

Mr. Basdeo Lai, for Sardar. Gulaar 

SiDgh. 

JUDGMENT.—This is an application 
for probate or, in the alternative, for U*tm 
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of Administration with the Will annexed in 
respect of the estate of Prinoe Basdeo 
Singh, a resident of Rae Bareli, who died 
at Dholpnr on the 18th September 1918. 
The Will ip question purported to have been 
executed on the 15th February 1915. 
Prinoe BaBdeo Singh was the maternal 
unole of the applioant, who is the Rnling Chief 
of Dholpnr. He was the Talnqdar of Pindri 
Ganeshpur and his name was entered at 
No. 217 in List I and No. 43 in List V 
appended to Aot I of 1669. He bad four 
wives but had do issue by any of them. 
From seven or eight years prior to bis death 
he lived for the most part in Dholpnr and 
visited Rae Bareli only occasionally. His 
drives lived at Rae Bareli. 

On the 24th September 1914 Prinoe 
Basdeo Singh exeouted a Will whereby he 
devised his entire property to the present 
Maharaj Rana of Dholpnr with a direction 
to make over the said property to his 
younger sod, if he had two sonr, and to 
pay oertain allowances to his wives and 
mother. The Prinoe was Buffering at that 
time from an abscess. The Will was not 
registered. He subsequently recovered from 
his ailment. On ‘the 15th February 1915 
be got the present Will drafted and faired 
out at Dholpnr by a person named Abdul 
Re zzaq and came in a meter car to Agra 
accompanied by Qifi Az-z-ud-dm Ahmed, 
the Judicial Secretary cf the Dtolpur 
Sta'e. An arrangement had previously been 
made with the District Registrar of Agra 
to meet him at some place near the Dbolpur 

^°Mr D. R. Lyle, who was then District 
Judge and District Registrar of Agra, states 
that he was asked to go to a small house 
near the Collector’s Court, and went there 
and waited outside until the part.es came 
a motor oar aod that the Will in auc¬ 
tion (Exhibit I) was registered by him. He 
f'nrtber etatea that the gentleman who 
nreeented the Will for registration was a very 
stoat person des.ribed as Sbahzada Basdeo 
Singh and that the gentleman remained 
throughout in the motor oar and all proeeed- 

inga took plaoe while he was .ni the oar He 
doee not remember whether the Will was 

signed by that gentleman m bis presence or 

not i bat be etatee that Qax, Aai. ud-dm 
Ahmed identiBed him. that be admitted the 

weutioD of the Will and that the Will here a 


marginal addition at the time it was 
presented for registration, the existence of 
which was noted by him in the registration 
endorsement. Qazi Az’z ad din Ahmed 
deposes that the previous Will of the 24th 
September 1914 had been written by him 
according to the dictation of Prinoe Basdeo 
Singh and attested by him and Major 
Willmore, that the Prinoe was then suffering 
from an abscess, and that as that Will 
was not a good Will because it had not been 
registered he had told him that he would like 
to go to Agra and have a fresh Will exeoufc T 
ed. He describes how the Will now in 
question was faired out at Dholpnr and 
brought into Agra, where it was signed by 
Prince Basdeo Singh and registered at 
a house near the Dholpnr Kothi on the 
15th February 1915. The evidence of Qaai 
Aziz ud-din Ahmed and Mashuq Alt, who 
was then the Chief Registration Clerk at 
Agra, shows that the Will was signed by 
Prince Basdeo SiDgh in their presence and 
that both of them attested the Will. They 
further state that the Prince was then 
quite healthy and in full possession of his 
mental faculties. The idea of executing the 
Will and getting it registered had clearly 
originated with him because the previous one 
had remained unregistered. There is no proof 
that any undue it.flienoe was exeroised 
on the Prince at the time of the execution 
of the Will or at any time previous to it. 
In faot the genuineness of the Will is not 
seriously disputed by aDy of his wives. 
We 6od, therefore, that the due execution 
and attestation of the Will are satisfactorily 
proved and that no undue influence is 
established. 

The next question is whether the Will 
was duly registered. The learned Counsel 
who appears for one of the wives of 
Prince Basdeo Singh, contends that, under 
section 13A of Aot I of 1869, read with 
section 28 of the Registration Aot (XVI of 
K08), the Will ooald not be validly registered 
at Agra and that in aDy case the registration 
could not have been effected under section 31 
of the latter Aot otherwise than at the offioe 
of the District Registrar or at the place of 
residence of the testator. Section 13A of 
Act 1 of 1869 provides that the Will of a 
Talnqdar should be registered according 
to the law for the time being in force 
relating to {he Registration of Aaeoraosea. 
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The word * assurances” is loosely naed to 
<iover documents by which any interest is 
treated, present or futare, vested or eon- 
tingeDt. It ia not necessarily restrieted to 
dooamenta by which a present interest in 
immoveable property is created or assured. 
According to Wharton, the term is usually 
aonBned to transfers of land and ia defined 
in the Mortmain and Charitable Uses Act, 
1^88 whiah regulates assurances of land 
to charitable uses ; but in its generic senBe 
it implies the legal evidences of the 
transfer of property whereby every mans 
estate is assured to him, and all oontrover- 
0 ieB doubts, and difficulties are either 
prevented or removed (Wharton’s L*w 
Lexicon* 12th Edition, page 79). In thb 
Indian Registration Acts the word has 
bedii used to indicate all documents by 
which an interest of any kind is created 
or assured in laud or other property. Act 
XXI of 1864, for instance, waB described 
as an Act for the Registration of Assuran¬ 
ce, and dealt with documents relating to 
land and other proprty. Act XX of 1866 
waB similarly described as an Act for the 
Registration of Assurances. When section 
2 of Aot I of 1869, by which the word 
"registered” was defined, was enacted, there 
were certain rules prescribing registration 
of assurances in Oadb. By seotion 1 of 
Act X of 1885 the definition of the word 
“registered” was extended so as to cover 
a case of deposit of a Will with a Rbgia- 
trar according to the law for the time being 
in force relating to the deposit of Wills; 
but the language used in connection with 
the registration of documents, other than 
by deposit, remained unaltered. Act III 
nf 1877 was then in foroe whiob, like the 
present Aot (XVI el U08), provided lor 

the registration of document, the use of 
the word “assurances” having been elimi¬ 
nated From the manner in which the 
word was used in the older Acts there ean 
be no doubt that it was intended to cover 
documents dealing with land or other prop¬ 
erty whether compulsorily registrable or 
not Sections 28 and 29 of the Registrar 
tion Act (XVI of 1908) deal with the 

mffistration of certain dooumeuts. toeotion 
40* deals with the registration of Wills, 
which can be preserved for registration to 
anv Registrar or Sub-Registrar. Section 42 
deals with the deposit of Wills whioh every 


Registrar is repiirel to Aieept. Th* 
method of registration prescribed for Will* 
by the Taluqdars is that prescribed by tH® 
Registration Aot and not by any of Mr 
specific provisions. Section 31 jMridttA 
registration to be mode in the orditii** 
coses either in the office of the Registrar 
or Sub-Registrar or at the place of th® 
residence of the person executing thjj 
document; but in extraordinary oases, 
as can easily be imagined* it does not 
exclude registration at places other that* 
these. A person may be in an ambulatii® 
oar or in a Court-house or ia a train 0? 
at the railway station or oa a journey 
when the necessity of writing a Will and 
getting it registered may suddenly arile in hiS 
mind owing to some accident or otherwise 
and it oinnot be said that if in such cases 
the Registrar or Sab Registrar geee to thb 
place where the person who wants to geti h» 
Will reg : stered is, the registration would be 
invalid, b cause the place where it took 
place was neither the office of the Registrar 
or Sub RigUtrar nor the residence of fchb 
testator. The reference to ‘ordinary oaeeB 
under section 31 implies that the restriction 
contained therein is not applicable to ex¬ 
traordinary oases. We do not, therefore, 
oonsider that the registration wai in any 
way irregular or invalid. 

Certain questions have been raised id 
regard to the right of Prince Basdeo Singh 
to make a bequest or as to the natare of thb 
disposition whioh the Will embodied. Tul 
will, as at first written out, granted to thd 
mother and wive3 of the testator certain 
allowances and declared that Maharaj Rana 
Udaibban Singh shall be the heir and 
lawful owner of the entire property* move- 
able and immoveable, belonging to fchS 
testator after his death. It provided for 
the gran« of certain scholarships and for 
the performance of the shradh cereth-miesj 
and appointed the Maharana an execute* 
to execute the Will. At the time of re¬ 
gistration the teetater got Q«t A* 1 
Ahmed to add by way of a poBtoript rhil 
Will shall affect only when no male ls-io* 
of mine is alive, and my widowB BhaU no! 
have powor of adoption nor shall they 
be entitled to transfer or destroy Any 
property* which nas been given to them 
(So meridi hui hai), the whole of the pro¬ 
perty deceiving updn the Maharana 
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them.” The scggestion made on behalf of 
the widows is that the intention of the 
testator was to give a life interest to the 
widows in the entire property, belonging 
to him, without any power of transfer with 
the reversion to the Maharane, and an 
attempt has been made by the production 
of evidenae as to the conversations, which 
the wives and certain other persona are 
stated to have had with the Prince after 
he had executed this Will to support that 
construction. Ssotiors 67 and 68 of the 
Indian Succession Aot (X of 1865), which 
are applicable to the Wills of Taluqda.s, 
do not, however, permit extrinsic evidence 
cf intention to be admitted except where 
there is a latent ambiguity. Such de- 
derations of intention, if made, canno , 
moreover, be permitted to y* r y a . 
registered in the manner laid down in 
section 13A of Act I of 1*69, much ess 
to supply materials for the construction 
of a document, if euob construction weald 
be at va.iance with the general purport 

the appHcaDt it is suggested that the 
postscript refers to certain other property 

wbiob bad been previously ^ 

testator to his wives. For the ripnt 
interpretation cf the postscript it 
' " bape , be neoesie.y to atoerta.n whether 
/na’h prepay bac. bean 

rtb 6 e Tar;f aoy e eu7h property to thee, 

It directs tbe petitioner to eieeote the 

Will and we take that direction as amonnt^ 

• ‘ to his appointment as executor. T1 e 
mg to nis vv preo i B e construction 

determination of tbe pre ^ regard to 

° ih p “{fr’any donMat Tny tiJ-'to 
£•■*■» of tbe dispone nradeby^tbe 

WiU t 0r be aB .arr ed ont be ean get the eanre 
"«1 d in oonenltation with the other bene- 
aries or determined in a separate pro- 
seeding to wbi.h en.b beneB.i.r.ee are 

‘“we 8 ' allow the appli.ation a«ordingly 

!*V. that the Probate ot tbe Will 

^ grlnted to tbe eppHeant. Vo ordgy.. 

» a.—-“KSi'S-i 



PATNA HIGH COURT. 

Appeal from Appellate Decree No. 558 

of 1919. 

August 19, 1920, 

Piesent : —Mr. Justice Jwala Prasad. 

RAM CHANDRA RAO —Defendant— 

Appellant 

versus 

Babu NARAYAN LAL— Plaintiff 

and 

Babu NAS HU LAL— Defendant— 
Respondents. 

Civil Procedure Code (Act V of 190SJ, «. 161, 0. 
XVIII , r. 18, 0. XLl,r. 23, O. XLIII, r. I (4)-— 
Remand, order of, in exercise of inherent power — 
Appeal, whether lies—Local inspection—Court, power 
of, to use result of local inspection—Failure to make 
note of inspection, effect of. 

Where the deoree of a Trial Court is reversed 
on appeal and the Appellate Court, in the exercise 
of its inherent power remands the case to the Trial 
Court for a fresh decision, no appeal lies against 
the order of remaDd as such, inasmuch as the order 
does not fall within the purview of Order XLIII, 
rule 1(4) of the Civil Procedure Code, but an 
appeal lies from the decree of the Appellate Court 
reversing the decree of the Trial Court, [p. 910, 
col 1-3 

Under Order XVlIf, rule 18 of the Civil Proce¬ 
dure Code a .’udge lias power to visit a locality 
and to use the result of his local inspection for 
certain purposes, e. g , for the purpose of enabling 
him to understand the questions that are being 
raised, to follow tbe evidence to apply it, and to 
test it, and, although it is desirable that he should 
place the result of his local inspection on the record, 
yet the omission to do so is a purely formal defect 
and would not necessarily vitiate his judgment, 
[p. 910, col. 2; p. 911, col. 1.] 

Appeal from a decision of the Subordi¬ 
nate Judge, Gaye, dated the 4th March 1919, 
reversing a decision of the Munsif, Gaya, 
dated tbe 8th June 1918. 

Mr. S. A. Sami, for the Appellant. 

Mr. Sew Nandan Boy, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises ont 
of a Euit for a declaration of tbe plaintiff's 
title to a wall on the north of hie house 
in Mohalla Deoobaura, and to a Ghat to 
the east of his house, and for recovery of 
possession and for damages for the materials 
of a portion of the wall alleged to have beep 
removed by the defendant No. 1, 

The defendants’ house is to the south 
of the plaintiff's. The plaintiff purchased tbf 
house from defendants Nos. 2 and 3, The 
defendant No. 1 resisted the claim of th« 
plaintiff on various grounds. 
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On the defendants’ pleas, seven issues were 
raised in the Court of the Munsif. Most 
of them were issues of faot. The Munsif 
decided all the issues against the plaint¬ 
iffs. 

On appeal, the learned Subordinate Judge 
set aside the Munsif’s deoision on the ground 
that his deoision was based upon his personal 
observation of the disputed property and 
that no note of the looal inspection was 
plaoed on the reoord, and, without deciding 
any of the issues, remanded the aase for 
re-trial. 

The defendant has appealed to this Court. 
The prineipal ground is that the order of 
remand was bad and illegal. The remand 
in this oase was not under Order XLI, 
rule 23, inasmuch as the Munsif had not 
disposed of the suit on any preliminary 
ground. Therefore, Order XLIII, clause («), 
whiah allows an appeal from an crder 
of remand, has no application. In a similar 
case it was held in the aase of Brij Mohan 
Pathak v. Deobhajan Pathak (1) (Hon’ble 
Chief Justioe and Coutts, J.), that no appeal 
lay to this Court from the order of remand. 
This was pointed out to the learned Yakil 
for the appellant when the appeal was Bled 
and, at his request, it was admitted per 
order of the learned Chief Justioe and 
Adami, J., dated the 13th June 1919, as 
an appeal from the dearee of the low6r 
Appellate Court reversing the deoree of 
the Munsif, on the appellant paying proper 
Court-fee. The proper Court-fee has now 
been paid and the appeal has been heard 
by me. 

1 do not think that the appeal is incom¬ 
petent. It is an appeal not from the order 
of remand, but from the final deoree of 
the lower Appellate Court : vide Bhadai Sahu 
,v. Sheikh Manowar Ali (2). The prelimi¬ 
nary objection of the respondent as to 
the sompetenoy of the appeal is, therefore, 
overruled. 

Now, eoming to the merits, the point 
for consideration is whether the Subordinate 
.Judge was wrong in declining to deoide 
the case on merits and in remanding 
it to the first Court for re-trial. The 
.Subordinate Judge remanded the oase on 
.the ground that the Munsif had committed 

(1) 65 Ind. Cm. 4S4t 1 P. L. T. 609. 

(3) it Ind. Cm. 126; 4 P. L. J. 645; (1920) Pat. 91. 
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grave error in importing his own knowledge 
derived from the looal inspection in the 
deoision of the issues involved in the oase 
and in not putting the result of his inspec¬ 
tion on the reoord. Besides the local 
inspeotion held by the Munsif, there was 
other evidenoe before him, oonsisting of the 
Commissioner’s report, as well as oral 
and documentary evidence offered by the 
parties. 

In the case of London General Omnibus 
Co. Ltd. v. Lavell (3) it was held that the 
Judge ought not to substitute his view for 
the evidenoe in the oase tried by him and 
that the result of the observations must 
be used by him only for the purpose of 
understanding the evidenoe. The principle 
of this oase has been invariably followed 
both in the Judicial Committee and the 
Courts in India : vide Kessowji Insur v. 
Great Indian Peninsula Railway Company 
(4), Joy Ooomar v. Bundhoo Lall (5), Diearka 
Nath Sardar v. Prosunno Kumar Hajra 

(6), Moran v. Bhagbat Lai Saha (7) and 
Bat Kishori Ghose v. Kumudini Kanta Qhose 
( 8 ). 

The Court has an undoubted power to 
visit a locality, and this baa been made 
clear by statutory provision in the new 
rule 18, Order XVIII of the present Code of 
Civil Procedure, taken from the Supreme 
Court RuleB in England. The powers thus 
given will be nugatory unless the Court 
oould use the result of its Jooal inspeotion 
for certain purposes, w»., “for the purpose 
of enabling the tribunal to understand 
the questions that are being raised, to 
follow the evidenoe, and to apply the evi¬ 
dence.” In certain oaseB, as observed by 
Farwell, J , in Bourne v. Stcan anJ Edgar Ld. 
(9) “it is the eye-sight of the Judge that 
is the ultimate teat.” That principle was 
applied to the case of Lakmidas Khushdl 


• , • 

(3) (1901) 1 Ch. 135* 70 L. J. Ch. I7i 83 h. T. 
163; 17 T. L. B. 61; 18 R. P. 0. 74. 

( 4 ) 31 B. 381; 9 Bom. L. R. 671 ; U 0. W. N. 721; 
J 0. L. J. 6; 4 A. L. J. 461; 17 M. L. J. 347;. 84 I. A 

115; 2 M. L T. 435 (P. 0.). _ ... 

(6) 9 C. 363; 12 0. L. R. 490; 6 Shorne L. R.W 

4 Ind. Deo. (n. s.) 831. 

(6) 10. W. N. 682. 

(7) 33 0. 188. ' : 

(8) 14 Ind. Cas. 877; 16 0. L. J. 138. 

(9) (1903) 1 Oh. 211; 72L.J. Oh. 168; 87 L. T* 
689; 61 W. R. 218; 19 T. L, R. 69| 20 R. P. 0.106. 
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v. Bhaiji Khughal (10), where the dispute 
was as to a passage and it was held that the 
most satisfactory test was to go to the 
field and to see for himself whether the wit¬ 
nesses for the plaintiff were speaking the 
truth or not, and hence the Judge was 
right in visiting the spot and disbelieving 
the plaintiff’s witnesses because no such 
passage was visible and disallowing the 
plaintiff’s olaim wifcboutexamining the defend¬ 
ants’ witnesses. In such a ease it was 
held that the “eye was the Judge” as 
ennnoiated by Farwell, J. t some 

other oases by the House of Lords. It 
was further pointed out in the aforesaid 
Bombay case that, although it is desirable 
that a Judge should plaoe the result of 
his looal inspeotion on the reoord, yet the 
omission to do so is a purely formal 
defeot and would not necessarily vitiate tbe 


judgment. , 

The dispute in the present case relied 

to a wall on the north of the plaintiff s 
house and a Ghat to the east of his house. 
Issue No. 3 related to tbe wall and issue 
No. 4 to the Ghat. The -ase was one of 
8D.roa.hn.eDt, the plaintiff', and the defend- 
anta’ honae. being .ontignone. The pont¬ 
iff's ease was that there were two .ont.gnoua 
Walls between these two bonees, whereas 
the defendants denied it. Both part.e. gave 
•onftioting evideD.e. I think that, as 
observed in the Bombay ease, the Mnna.f 
in visiting the spot adopted what was the 
most satisfactory test available to h.m for 
finding ont wbiob party a ease was trne. 
« was not only natnral bat proper for him 
to a.oept the ease and the evidence of the 
nartywhi.h agreed with bis personal 

observation, and to i wa9 jn 

* he fl eV t wit’h hi view of the locality and 
eonfliot w h w ill be baeed np0D 

neoessanly h.s de ism Tb ; ; n ilBelf will 

his personal f*"*"^*, learned Sobordi- 

r t r*if: or rr^ 

“n e‘d ^A-arss 

th In ibis tbe learned Sub* 

Minute Judge be. begged the Question 
(10) 10 Ind. cu. 91*1 36 B. 317, 18 Bom. L. B- 

018. 


before him as to whether there was any 
evidenoe on the point, apart from the looal 
inspeotion of tbe Munsif. If there was 
such evidence, the fact that the Munsif 
used his observation for the purpose of 
aooepting that evidence or rejecting that which 
was oontrary to his observation, will not 
vitiate his finding. 

Whatever may be said of issue No. 3, 
which related to the disputed wall, tbe 
decision of the Munsif on issue No. 4 is 
based upon the report of the Commissioner 
and the oral evidenoe on the reoord referred 
to by him. As to the title of the plaintiff 
the Munsif 6eems to have based his 
finding entirely upon the evidenoe oral and 
documentary and there is no reference to 
any inspeotion of his; so also bis finding 
upon issue No. 6 relating to the re¬ 
moval of the material from the disputed 
wall. The learned Subordinate Judge has 
not pointed out in his judgment which 
part of the finding of the Munsif was 
not supported by any evidenoe on the record 
apart from his own observation. In faoti, 
the learned Subordinate Judge did not go 
into the evidenoe at all. He was, therefore, 
not competent to set aside the decision of 
the Munsif and to remand the case for 
re trial unless be had examined the evidenoe 
and held that the Munsif’s findings were 
not supported by any evidenoe but were 
solely based upon tbe result of his local 
inspeotion. 

I, therefore, set aside the decision of 
the Subordinate Judge and remand the 
case to him to re-hearthe appeal and t0 
dispose of it on merits. If, on examination 
of the evidence on the record, he still 
finds that the finding of tbe Mansif upon 
any issue was arrived at solely upon 
his looal inspeotioD, and not upon any 
evidence on tbe reoord, be will be com¬ 
petent to remand the issue for re trial. Tha 
costs of this appeal will abide tbe result of 
tbe case. 


Oate remanded. 
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AMIR SINGH V. JAGAT JIT SINGH. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 19 op 1919. 

March 18,1920. 

Fresent Pandit Kanhaiya La), A. J. C., 
and Mr. Stuart, A. J. C. 

Thakur Rcie AMIR SINGH-Pluntiff 

—Appellant 
versus 

Baja Bajgan Maharajx JAGAT JIT 

SINGH and others—Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1908J, s. 86 — 
Ruling Chief , s'lit again.it-Content of Governor. 
General net obtained—Suit, whether maintainable. 

Plaintiff held certain lands of tho defendant, a 
Buling Chief, for which he paid no rent. Defend- 
ant applied for resumption of tho muafi and the 
Court assessed rent against tho plaintiff who 
brought the present suit for a declaration that he 
held a heritable right to remain in possession of 
the land without payment of rent. The suit 
was dismissed on tho ground that the plaintiff had 
not obtaiued the consent of the Governor-General 
in Council under section 86 of the Civil Procedure 
Code, to sue the defendant. Plaintiff appealed and 
it was contended that as he was suing as a tenant 
of immoveable property, the suit was maintainable 
under the fifth proviso to section 86 of the Code 
without the consent of the Governor General: 

Held, that the suit was not by plaintiff as a 
tenant of immoveable property, and had been rightly 
dismissed. 

Appeal against the decree of the Subordi¬ 
nate Judge, then', dated the 23rd Deoember 

1918 . , 

Mr. Bisheshcr Noth Stivmtava, for the Ap¬ 
pellant. 

Mr. Lachman Das, for Respondent 
No. L A 

Mr. N. N. Qhoshal , for Respondents 
Nos 2 and 3. 

JUDGMENT.—The village of Amethi in 
f,he Kheri District belonged to the Isanagar 
Estate. It was sold by that Estate on the 
23rd December 1910 to Raja i Rajgan 
Maharaja Jagat Jit Singh, Ruler of the 
Kapurthala State. Thakur Mahipat Singh, 
father of Amir Singb, plaintiff-appellant, 
held oertain lands, in this village for 
whioh he paid no rent. On the 14th 
Deoember 1911 the Maharaja of Kapurthala 
applied to have the muafi. resumed. On the 
30th September 1912 the Court assessed 
rent against Mahipat Singh. That decision 
was upheld in appeal. Mahipat Singh 

died in 1916, Hia son Amir Singh then 


brought a suit against the Maharaja of 
Kapurthala, the Isanagar Estate under the 
management of the Court of Wards, and 
the Secretary of State for India in Counoil 
for a declaration that he had a proprietary 
and heritable right to remain in possession 
of the land without payment of rant. The 
suit was dismissed. Ha appeals. 

The learned Counsel for the appellant has 
confined himself to one point. The suit. 
was dismissed a9 against the Maharaja of 
Kapurthala, because the plaintiff had not 
obtained tha consent of the Governor-General 
in C junoil to su9 the Maharaja in the Kheri 
Courts. It was hell that, in absence of suoh 
consent, the suit must fail under the provisions 
of eeotioD 86 of the Code of Civil Procedure, 
The only poiofc with which we are concerned 
is whether the learned Subordinate Judge 
is right on this point. The learned Counsel 
for the appellant admits that the suit was. 
rightly dismissed as against the Isanagar" 
Estate and the Secretary of State for lodia 
io Council. The point before us presents no 
difficulty. There cannot be the slightest 
doubt in our opinion that the failure to 
obtain the consent in question involve^ 
the dismissal of the plaintiff’s suit. -The 
Maharaja of Kapurthala is a Ruling Chief, 
Section 85 refers to aoy Sovereign, Prince, 
or Ruling Chief, whether in subordinate 
alliance with the British Government, or 
otherwiss, and whether residing within or 
wittoat British India. The word* such 
Prinoe or Chief” in section 86 summarise the 
previous description. 

The learned CouDsel for the appellant 
suggested that his olient was entitled toaome 
under the fifth provision of seotion 86 and 
that it was not neoessary for him to obtain 
the consent in question as he was sm'ng ** 
a tenant of immoveable property. Qni: 
finding on this point is that he w»e- not. 
suing as a tenant of immoveable 
perty. . . . : 

The appeal, therefore, fails and is dlf - . 
missed. The appellant will pay. his own 
costs and the separate costa of the thrfe 

respondents in all Courts. . ; 

Appeal dwm»#*e4< 4 

• J - * * 

- . :x 


O -f s *) 

i 


« 


y«i. Lvni] 


INDIAN 0A8IV. 


I • 


.> t 913 


MANEKLAL V . EMPEROR. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 165 op 1920, 

July 12, 1920. 

Present: —Mr, Kotwal, A. J. C. 
MANEKLAL— Applicant 

versus 

EMPEROR— Non- Applicant. 

Criminal Procedure Code (Act V of 1898), ss. 439, 
476 — Civil Procedure Code iAct V of 1908*, s. 116 — 
Sanction to 'prosecute granted by Revenue Court High 
Court , whether can interfere. 

The High Court ha8 no power, either under section 
115 of the Civil Procedure Code or undor section 
439, Criminal Procedure Code, to revise an order 
passed by a Revenue Court under section 476, 
Criminal Procedure Code, directing the trial of a 
person for an offence under the Indian Penal Code, 
[p. 916, col. 2.] 

The fact that the order is described as having 
been passed “in a miscellaneous criminal case 
does not make it one passed by a Magistrate, if 
it is signed by the officer making it as a Roveuue 
Officer, [p. 916, col. 2.] # 

Revision against an order in Misoellaneons 
Criminal Case No. 1 of 1920, deoided, on the 
18th Jane 1920, by the Deputy Commis- 
eioner, Seom. 

FACTS appear from the following order 
of the Deputy Commissioner :— 

ORDER.—These proceedings have been taken 

up under section 476, CriminalProcedure Code, 
against Maneklal Kalar of Sudamapur, call 
ing upon him to show oause why he should 
not be prosecuted under section 471, Indian 
Penal Code, for producing and using a forged 
dosument in a Court knowing it to be forged. 

2 The faots have been fully set forth in 
mv order, dated 19th June 1919, in Revenue 
Appeal No. IlM of 1918-1919. a copy of 
wbioh will be pla.ed on reoord. Some 
explanation of the delay in taking np these 
proceedings is neeeaeary. A oopy of the 
above order was forwarded to tha Distnet 
Superintendent ofPolioe for investigation as to 
thegenninenees of the Will dated 1st Moira- 
ber 1918 (Exhibit A). This investigation 
wan staved nnder the orders of my locum 
"dated 22nd September 1919 pend ng 
disnosal of the revenue appeal in the 
JSSSn ease by the Finau.ial Oommi.e.oner. 
There wa. further delay in eompletmg the 
inveetigation owing to the abeen.e. for some 
months, on leave of the handwriting er- 
“° b for India who was aoneulted by the 

appellant* 

58 




Q 




i- 


'i 




3, The points for determinate??^ are,:—- 
Whether the Will (Exhibit A) is a 
dooument; (2) whether Maneklal knew that 
it was forged ; (3) whether he produced it 
or had it produced in the Court of the 
Tahsildar in the mutation prooeedings ; (4) 
whether he shoald be considered as a party 
to those prooeedings ; (5) whether in view of 
the wording of Beotion 475, read with section 
195, Criminal Procedure Code, I have juris¬ 
diction to order Maoeklal’s prosecution. 

4. There is no direot evidenoe as to the 
forgery. The very character of the offence 
renders it ordinarily impossible to get such 
evidenoe as the parties who are present at 
euoh a transaction are directly or indirectly 
concerned in the offence. The Circle Ins* 
peotor of Polioe has collected the best evi¬ 
dence that it was possible to collect under 
the circumstances. Witnesses may lie but 
documentary evidenoe cannot. He has pro* 
duoed several documents signed or written 
and signed by Bhayalal, deoeased. The 
documents, Exhibits B toP, are proved to have 
been signed by Bhayalal. The reoeipts, 
Exhibits C and D, and the bond, Exhibit L, 
are proved to have been written by Bhayalal 
himself. Several of the above documents are 
security bonds connected with excise oon* 
traots and have been verified by the Tahsildar 
or the Naib Tahsildar. The usual signature 
of the deoeased Bhayalal was in four Hindi 
letters ‘Bhayalal.* But in some oases he has 
undoubtedly used five letters. For his 
signature or name, e. g. t his name at the com* 
menoement of the dooument, Exhibit D 
"Bhayalal.” A comparison of the signatures 
on the documents B to H and J to P and of 
the bandwriting of Bhayalal in the docu¬ 
ments O, D and L with the signature on the 
Will, Exhibit A, dearly shows, in my opinion, 
that the latter is a colourable imitation of 
his real sigoature on the fourteen documents. 
I have not considered it necessary at this 
stage to call up and examine the hand¬ 
writing expert. Maneklal has produced four 
documents, tit , Exhibits D-l, D 3, D*4 and 
D-5 which are alleged to have been signed 
by Bhayalal. These documents have not 
been proved to have been signed by the 
deceased and I, therefore, abstain from 
making any comparison. Whether Bhaya¬ 
lal wrote his signatures with four letters or 
with five does not settle the question at issue. 
The marked difference in the handwriting 
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between the signature on Exhibit A and the 
signatures on Exhibits B to P leads to the 
irresistible conclusion that tli9 signature on 
Exhibit A is a forgery. Apart from thi», 
documentary evidence which is of oourse 
most important in such case?, as I have stated 
in my order in the revenue appeal, the 
circumstances of the case point to the Will 
beiDg a forgery, Maneklal is an intelligent 
and literate malguz'ir and is or was member of 
the Looal Board. He pnt in in the mntation 
case application, dated 2nd December 1918, on 
behalf of the minors Daloband and Premlal 
claiming the property for the minors as 
cousins of the deceased Bhayalal, Now the 
Will is dated 1st November 1918 and it is 
most extraordinary that there is no mention 
of this important document in the application 
presented, month and a day after the former 
had been executed. The Will appears for the 
first time in the proceedings of the 21st 
December 1918. I am satisfied that the Will 
was an afterthought, as Maneklal discovered 
that the claim of the minors on the ground 
of relationship was absolutely untenable. 

5. That Bbayalal and his wife were 
living together till the date of his death is 
not denied. His wife died a few days after 
he died. Bhayalal was evidently in perfect 
health when he executed the alleged Will. 
It is proved that his wife bore two ohildren 
who died. They were both young and there 
was every prospect of their having more 
children, Is it then likely that Bbayalal 
would bequeath all his landed property to 
two very distant relations simply out of 
gratitude to Maneklal or latter’s deceased’s 
brother Sheoraj who had managed the pro¬ 
perty for him during his minority, 

6. The idea is a preposterous one. The 
ground put forward for the execution of the 
Will is that he had quarrelled with his wife 
who was extravagant and was squander¬ 
ing his money (sic) her relations. It is very 
unusual amoogst people of this olass, for the 
wife to bold the purse strings. If, as is 
alleged, he was going about complaining to 
all and sundry that bis wife was extravagant 
and was squandering his money, if matters 
bad gone so far, was there anything to 
prevent his keeping all the cash in his own 
hands or his turning her out? Then the 
Will is a very simple dooument and Bhayalal 
eoql4 write even a formal document like a 

fcpod for himself, Would he get hold of ao 


C1926 

* 

Ahir oultivator to write out the Will for 
him ? The matter would be different if a~ 
professional scribe had been asked to write 
the Will. Then the execution of a Will by 
a young man belonging to Bhayalal’s class 
is in itself very suspicious, to aay the 
least. 

7. It is suggested that Bhayalal’s wife 
was a kept woman. The evidence shows that 
she was his legally marriad wife and the 
suggestion to the contrary was evidently not. 
Beriously made. > 

8 That Maneklal produoed the Will, 
Exhibit A, is proved. That he most have- 
known the document to be a forgery, if 
he was not a party to the forgery, is equally ; 
clear. 

9. It is contended that Maneklal appear¬ 
ed in the Revenue Court merely as a guardian' 
of the minors, Daloband and Premia), that' 
he was not a party to the proceedings an I, 
that, therefore, his prosecution under seotfon^ 
476 read with section 195, Criminal Pro¬ 
cedure Code, cannot be ordered. 

10. Daloband is Maneklal’e son and 
Premlal is his nephew. Both are under his 
own protection. The Counsel for Maneklal 
has cited in sapport of his contention Rup 
Ohani v. Datodha (l) and Oovinda Iyer v. 1 
Rex (2). The first case was a civil suit and 
a question whether a guardian ad liten was a' 
party to the suit was raised in connection with ‘ 
the period of limitation in the interest of the : 
minor and it was held that a guardian was' 
not a party to the suit and the suit was not, 
therefore, time-barrrd. That rnling cannot 7 
be applied to the present case when there is 
no question of protecting the interest of a 1 
minor against the uncle of his guardian'.' 
The seaoud case cited is more important, It ,r 
was held by the Madras Full Bench that the-* 
words under section 476, Criminal Prooednr 0 ; 
Code "any offence in section 195” incorporate' 
the conditions laid down by section 1 J 5, and 1 
a Court can take action under section 47 6f. 
only under such conditions. In that case a* 
man whose prosecution for forgery had 
been ordered was a clerk of the plaintiff in’ 
who*e favour the document which was 

ed had been alleged to have been exesnted.; 

(1) 30 A. 55 at p 66; A. W. N. (1907) 2Xk 8 M; 

L. T. 53; 4 A. L. J. 313a. _z 

(2) 60 Ind. Cas. 834; 43 M. 640; 9 L, W. 432; 8£- 

M. L. J. 448; 20 Or. L. J. 844; (1919) M. W. 4>9£ 

26 M. L. T. 92 (F- B.). — 4 
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It was held that the olerk who appreared ou 
behalf of his employer was not a party to the 
•aee and, therefore, his prosecution ander seu- 
tion 476 read with seotion 195,Criminal Prooa* 
dure Code, oould not be legally ordered. The 
present ease, however, is quite different. The 
minors, on whose behalf Maneklal produaed 
the dooument, are quite innoaent. He had a 
dooument forged in favour of hie eon and hie 
nephew, he produaed it and led evidence to 
prove it. Was he or was he not a Dirty to 
the mutation proceedings ? I hold that he 
•ertaintly was. He took possession of the 
property on the strength of the Will and 
during hie lifetimeor, at all events, till hie son 
and nephew who are living with him attained 
majority, he would get the benefit of the 
property. For the purposes of seotion l 
Criminal Procedure Code, therefore, I have no 
hesitation in holding that be was a party 
to the mutation proceedings I am fortified in 
this view by the ease, published, in JTes mtj 
Narayan, In re (3) hidt Soborn . Ornn.nal 
Procedure Code, page W91,9th Edition), A 
that is required is that suah an offense as .s 
referred to in this seotion should be either 
.ommitted before the Court or brought under 
its notioe in the ounrse of a jod.o.al proceed, 
ing If that condition is satisfied, the oircum- 
stance that the accused is neither a pwly 
nor a witness is not relevant. It is oompe 
tent to a Court to sanction the prosecution 
under section 476, Criminal Procedure Code. 

* the »io«'. r *-rd,an ^pphes for^the 

Forder! under seotion 476, Criminal Prooe- 
dure Code, the prosecution °f'Manelkl»l. 

Bodbi, nnder section 471, Indian Pen • 

^“^'"‘ctud^irrCla^ 

hood to" ' 1/MO 

Sbffrx-itK 

Kst June 1920, a, the i« mtervening 
days are a holiday and aS uoday. 

• Mr. if. r. Jothi, for the Applicant. 

a nff R_-The order un^er section 476 

oSmoJte Code, directing the trial 

< (3) 17 ind. Cas T» U Boa, L. «. . Bo-. Cr. 

Can. 212; 13 Cr. L. J. -43. 


of the applicant Maneklal for an offence 
under seotion 471 of the IndiaD Penal Code 
has bsen passed by a Revenue Offijer. This 
Court has no power either under 89otion 115, 
Civil Procedure Code, or under seotion 439, 
Criminal Procedure Code, to revise an order 
passed by a Revenue Officer. It is said that 
Mr. Rustomji Fariioonji has passed the 
order as a Distriot Magistrate since it pur¬ 
ports to have been passed according to the 
headiog of the order “in Miscellaneous Cri¬ 
minal Case No. 1 of 1920 The offence 
appears to have corns to Mr. Rustomji Fari- 
doonji’s notice daring the hearing of a 
revenue appeal and he has signed the order 
as a Deputy Commissioner. The order has, 
in my opinion, been passed by him as a 
Revenue Officer and the fact that a wrong 
heading has been given can mike no 
difference. 

The application is rejeoted. 

Application rejected. 


BOMBAY HIGH COURT. 

Cat &i nal Application No. 449 op 1919. 

March 12, 1920. 

Present :—Mr, Ju9tioe Marten, Mr, Justice 
Haywird and Mr. Justice Kaiiji. 

In re MOHANDAS K4R4M0H \ND 
GANDHI and MA9ADEO HARIBHAI 
DE^AI — Respond* NTS. 

Contempt oj Court—Publishing and commenting 
on document forming part of the record of a pending 
case—High Court., potrer and duty of, to protect inferior 
Courts. 

]t is not permissible to publish comments on 
or extracts from any pending proceedings in a 
Court unless the leave of the Court is first obtained, 
[p 918, col. 1 ] 

Any act done or writing published calculated to 
obstruct or interfere with the due course of justice 
or the lawful process of the Courts is a contempt 
of Court, [p 919, col. 1.] 

It is a contempt to publish any part of the record 
of a case while proceedings are pending, The 
High Oourt has power to protect Courts of inferior 
jurisdiction and in proper cases it should extend 
its protection to Courts in the Mofussil over which 
it exercises supervision, [p. 920, col. 2.] 

A District Judge wrote a letter to the Registrar 
of the High Court submitting for determination the 
question whether certain conduct of some of the 
legal practitioners practising in the District Judge's 
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Court-, v.-a? consistent, with their duties as Advocates 
and i lenders The respondents, who were the 
editor and publisher of a newspaper, printed the 
District Judge's letter in their newspaper together 
with their own comments while the proceedings 
were pending before the High Court: 

Held, that the respondents were guilty of con¬ 
tempt of Court. 

Messrs. Strongman and Bn kadur;t, instructed 
by Messrs. Little Oo„ in support of the Rule, 

JUDGMENT. 

Marten, J.—The respondents Mohandas 
KaramobaDd Gandhi and Mahadev Haribbai 
Desai are the editor and publisher respeo- 
fcively of a newspaper oalled Young India. 
They are obarged with contempt of Court 
in publishing in that newspaper, on the 6th 
.August 1919, a letter dated the 22nd April 
3 919 and written by the Distriot Judge of 
Ahmedabad (Mr. B. C. Kennedy) to the 
Registrar of this Court, and also with 
publishing comments on that letter. The 
gist of the oharge is that the letter in 
question was a private official letter forming 
part of aertain proceedings then pending 
in this Court, and that the oomments which 
the respondents made in their newspaper 
were oomments on that pending oase. 

The faots are not in dispute, and may be 
stated briefly. The oase which I have re¬ 
ferred to is Jitanlal Varajrai Desai, Jnre (1). 
It arose under the disciplinary jurisdiction 
of this Court, in consequence of the above 
letter from the Distriot Judge, whereby he 
submitted for the determination of this Court 
the question of the Pleaders of the Abmedabad 
Court who bad signed what is known as 
the * Satyagraha pledge,” whereby they 
undertook (amongst other things) “ to refuse 
civilly to obey these laws, (vie., the Rowlatt 
Act) and suoh other laws as a committee 
to be hereafter appointed may think fit.” 
The learned District Judge also mentioned 
the Dames of two Barristers who had signed 
the pledge. The point was whether that 
pledge was consistent with their duties as 
Advocates and Pleaders. The result of that 
letter was that notices were issued by this 
Court, on the 12th July 1919, against the 
Advocates and Pleaders in question, and it 
was eventually held, on the 15th October 
1919, by a Bench of this Court consisting of 
my Lord the Chief Justice and Mr. Jastice 
Heaton and Mr. Jnstioe Kajiji that the 

0) 64 Ind. Cas. 679) 22 Bom. L. B. 18j 21 Or. L. 
/. 161; 44 B. 418. 


Satyagraha pledge which these Advo¬ 
cates and Pleaders had taken was not con¬ 
sistent with the performance of their duties 
as suoh to the Court and the public. 

Meanwhile, vie., on the 6th August 1919, 
the present respondents had published the 
letter in question in loung India, and made 
there the comments complained of. They 
bad obtained the letter in this way. 
For the purposes of the defenoe to the 
charge, a copy of the District Judge’s letter 
had beeD supplied by the High Court to 
Jivanlal V. Desai, one of the Counsel in 
question. He gave a copy to another respond¬ 
ent Kalidas J. Jhaveri, and the latter 
handed it to the Editor of Young India , who 
is reputed to be the author of the Satyagraha 
pledge. For hie conduct in so dorng, 
Mr. Kalidas J. Jhaveri was severely 
reprimanded by the Chief Justice and Mr, 
Justice Heaton on the 10th November 1919 s 
see Kalidas J. Jhaveri, In re (2). 

I may now turn to the newspaper itself. 
Od page 1 under the beading 1 O’Dwjerism 
in Ahmedabad, ” the District Judge’s letter 
to this Court is set out in full. On page 2 
there is a leading artiole headed Shaking 
Civil Resisters.” We have read the whole 
of it aod I need only refer to some of its 
more salient features. At the outset, it 
mentions an alleged declaration by Sir 
Michael O’Dwyer of his intention of taking 
note of the anti Rowlatt legislation, agitation 
and passive resistance demonstration before 
there was any disturbance of the peace. It 
then states that Sir Michael had succeeded 
to an eminent degree iD disturbing the 
peaoe in the Punjab and that "the O’Dwyrean 
spirit” bad travelled to Burma* Then follows 
a comment on the Looal Government there. 
The artiole then proceeds to say that an 
echo of the spirit is heard nearer Bombay, 
and mentions the above High Coart .notice 
to the Ahmedabad lawyers, and that it was 
prompted by the above letter from the 
Distriot Judge, and that it remains to be 
seen what action will be taken by the 
High Court when the case ia argued before 
it. The artiole then states that the District 
Judge has prejudged the issue: that he 
has made an impudent suggestion which 
is then quoted: that the adjective impudent 
is used advisedly : that his imputation would 

(2) 68 Ind. Cas. 462; 22 Bom. L. B. 81* 44 B. 448j 
21 Cr. L. J. 782. 
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be ungentlemanly in a stranger and is ao- 
pardonable in his oase. The article then 
suggests that the last paragraph of the 
letter means that the two Barristers would 
be oharged and convicted by the Special 
Bench, and that it was not the fault of the 
Distriot Judge that they had not been so 
oharged, and that the Distriot Jadge had 
made up his mind that they had committed 
a criminal breaoh of the law of the land. 
Then, in the oonoluding portion, the 
artiole states that these tradnoers of 
oivil resistance and oivil resistors are be¬ 
coming the instruments for propagating 
Bolshevism, the spirit of lawlessness 

accompanied with violence, and that the 
Government of Burma, the Government of 
the Punjab and the District Judge of 
Ahmedabad, are all, in their own way, en¬ 
deavouring forcibly to impose their will upon 
0 ivil resisters, but that those _ who are 
trying to crush the spirit of civil resist- 
ftnce are but fanning the fire of Bolshevism. 
It will be noticed that this artiole shows, 
on the fa.e of it, that the pro.eedings were 
thee sub judice, and that it nowhere mentions 
Mr. Kennedy’s name, bat refers to hi 
throaghout as the Diatrist Jndge ot Ahmed. 

Rb After the proeeedings against the Pleaders 
had been disposed of the Editor of Young 
India was asked, on the ISth Oatober 1919, 
to give an explanation regarding the P“ bll0 ‘- 
tion of the letter and the above oomtnents. 
Certain aorre.pondenoe therenpon passed 
between him and the Registrar of this Coart 
w hig under the direotion. of the Chief 
" We have read all this correspond ■ 

“ ' 'cdl need not repeat it in fall. In 

Ms ietter of the 22nd October, the respond- 

eDi: inm d y h hnmbl t e e! opinion, I was within the 
• A ainnrualist in publishing the letter 
rights of a 3 king comments thereon. 

believed 1 the leRer to be of great pnblie 
Lpcrtanee and one that sailed for pnbl.s 

" The “reply of the 31et October was that 
1 he rep y regar d e d as a satisfactory 

thia sonld not be rega ^ 0hie( Juatioe 

°" wmTn D g to concede that the editor was 
was . exceeding the privilege 

pnawara that he wa^e^d ^ ^ publish 

M Yount India an apology in the form there- 

with enclosed. 


Oa the 7th November the respondent, 
Gandhi, telegraphed that he was referring 

the matter to Counsel. 

On the 11th Deoember, the Acting 
Advocate General initiated the present 
proceedings by applying for a rule nisi 
against the respondents. This application 
was granted by Mr. Justice Shah and Mr. 
Justioe Crump on that day, but the rule 
itself was not actually issued till the 19th 
Deoember, and it bears the latter date. 
Meanwhile, a further letter, dated the 11th 
December, had been received from the 
respondent, Gandhi. Tbe writer expressed 
his inability to publish the suggested apology, 
and stated that in publishing and comment¬ 
ing on the letter, he had performed a use¬ 
ful public duty at a time when there was 
great tension and when even the judiciary 
was being affected by tbe popular prejudice, 
but that he had had no desire whatsoever to 
prejudge the issues which their Lordships 
had had to decide. Then, after referring 
to the honour of journalism and to his 
membership of the Bombay Bar . and its 
traditions, the writer stated that, in similar 
ciroumstanoes, he would not act differently, 
and that he could not conscientiously offer 
any apology, and that, if that explanation 
was not considered sufficient, he would 
respectfully suffer the penalty. 

Subsequently, at the respondents’ request, 
the hearing of the rule was postponed, 
and on the 27th February 1920 they made 
the following statements.— 

The respondent, Gandhi, stated:—■ 

"With reference to the rule mn issued 
against me I beg to state as follows:— 
Before the issue of the rule certain corre¬ 
spondence passed between the Registrar of 
the Honourable Court and myself. On 
the llth December I addressed to the 
Registrar a letter whioh sufficiently explains 
my conduct I, therefore, attach a oopy of the 
same letter. I regret, that I have not found 
it possible to accept tbe advice given by his 
Lordship the Chief Justice. Moreover, I have 
been unable to accept the advice because I do 
not consider that I have committed either 
a legal or a moral breach by publishing 
Mr. Kennedy’s letter or by commenting 
on' the contents thereof. I am sure that 
this Honourable Court would not want*, me 
to tender an apology unless it be sincere 
and express regret for an aotion which £ 
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have held to be the privilege aod duty of 
a journalist. I shall, therefore, oheerfally and 
respectfully accept the punishment that this 
Honourable Court may be pleased to impose 
upon me for the vindication of the majesty of 
law. 

**I wish to say, with referenoe to the 
notice served on Mr. Mahadeo Desai, 
the publisher, that he published it simply 
upon my request and advise.’’ 

The respondent Desai stated:— 

"With referenoe to the rule nisi served 
upon me, I beg to state that I have read 
the statement made by the Editor of Young 
India and assooiate myself, with the 
reasoning adopted by him in justification of 
his action. I shall, therefore, cheerfully 
and respeotfnlly adide by aoy penalty that 
this Honourable Court may be pleased to 
inflict on me.” I 

At the hearing before us, both the re¬ 
spondents, appeared in person. The re- 
spondent Gandhi stated (inter alia) that be 
did not want to go beyond the above 
statements already made by him ; that he 
would aeoept aoy ruling of law laid down by 
this Court, and that, while submitting he 
had not oommilted any oontempt of Court, 
he did not want to argue the point. The 
respondent, Def?a ; , stated that he assooiated 
himself with his oo respondent. 

As to the general prinoiples of law to 
be applied to this cape, there can, l think, 
be no doubt. Speaking generally, it is 
not permissible to publish oomments on or 
extracts from any pending prooeedings in 
this Court, unless the leave of the Court 
be first obtained. Many good reasons may 
be advanced for this, but the underlying 
principle is, I think, that of the due ad¬ 
ministration of justice for the public 
benefit, one incident of which demands that, 
as a matter of common fairness, both 
parties shall be heard at the same time 
and in the presence of each other on 
proper evidence by an independent and 
unprejudiced tribunal. That objeot would 
be frustrated if newspapers were free to 
comment on or to make extracts from 
proceedings which were still tub judice . 
It matters not whether those comments 
and extracts favour prosecutor or accused, 
plaintiff or defendant. The vice is the 
interference with wh*t is tbs Court’s duty and 
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not a newspaper’s viz., the decision of thf 
pending case. 

In Rex v, Parke (3) Mr. Justioe Wills ip 
delivering the judgment of the Court (the 
other members of which were Lord Alverstonp 
and Mr. Justice Channell) said at pages 436 7 
as follows: — 

The reason why the publication ol 
artiole9 like those with which we have to 
deal is treated as a oontempt of Court 
is because their tendency and sometimes 
their objeot is to deprive the Court of tbp 
power of doing that which is the end for 
which it exists—namely, to administer 
justiae duly, impartially, and with referenda 
solely to the facts judicially brought beforp 
it. Their tendenoy is to reduce the Court 
which has to try the oase to impotence* 
so far as the effectual elimination of prejudice 
and prepossession is concerned. It is difficult 
to oonoeive an apter description of such con* 
duct than is oonveyed by the expression 
'ooDtempt of Court. 1 ” 

In Rex v, Davies (4) Mr. Justice Wills 
again delivered the judgment of the Court. 
At page 40 the learned Judge says:— 

“What then is the principle whieh ia 
the root of and underlies the cases in 
which persons have been punished for 
attacks upon Courts and interferences with 
the due execution of their orders P It will 
he found to be not the purpose of protect¬ 
ing either the Court as a whole or the 
individual Judges of the Court from a 
repetition of them, but of protecting the 
pablio, and especially those who either 
voluntarily or by compulsion, are subjeot to-ite 
jurisdiction, from the mischief they will incur 
if the authority of the tribunal be undermined 
or impaired.” 

Lower down on the samp page, the learned 
Judge refers with approval to an undelivered 
judgment of Wilmot, 0. J., in 1765 whieh 

shewed that— 

"The real offenoe is the wrong done to 
the public by weakening the authority and 
influence of a tribunal which exists for their 
good alone.” 

So, too. in Helmore v. Smith (5) Lord 

Justice Bowen says: — 

(3) (1903i 2K.B. 432atpp. 436,437;73L. J. K B. 

89 L. T. 439; 62 W R 21S; *7 J. P. 421; 19 T. L. R. 027. 

(4) (1906) 1 K- B. 32 at p 40; 76 L. J. K. B. 104; 9l 
L. T. 77*; 64 W. R 107; 24 T L. R. 97. 

(6; (1886; 35 Ch. D. 419 at p. 455; 66 L. J. 0$ 
145; 56 L. T. 72; 85 W. 157- 
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, “The object of the discipline enforced by 
the Court in oase of contempt of Court 
is not to vindicate the dignity of the Court 
pr the person of the Judge, but to prevent 
undue interference with the administration of 
justioe.” 

In Beg. v. Gray (6) Lord Russell of Kil- 
lowen, in speaking of one elass of contempt, 
said at page 40:— 

“Any act done or writing published 
calculated to obstruot or interfere with the 
due course of justice or the lawful process of 
the Courts is a contempt of Court.” 

Within that class fall comments on 
pending proceedings, and also, 1 think, 
.premature publication of documents. Earlier 
on the same page, the Lord Chief Justioe had 
dealt with another class of contempt which 
he thus describes:— 

“Any act done or writing published 
calculated to bring a Court or a Judge of 
the Court into contempt, or to ^ lower his 

authority, is a contempt of Court. 

Within this class comes the personal 

scurrilous abuse of a Judge as a Jndge, 
which was the case the Court there had 
to deal with. It was this class of oontempt 
which Lord Hardwioke obaraotensed in 
1742 as “scandalising a Court or a Judge. 
Speaking for myself, I do not think that 
the expression is a happy one as it is 
ODen to misconstruction, and I doubt whe¬ 
ther it is much need by modern lawyers. 
At any rate, I personally prefer Lord 

Russell’s own description of this particular 

It makes no difference, I think that 
the alleged abuse here was of a District, 
th A not of a High Court. Judge. Bex v. 
VaJsV) shews* that in England the 

High Court has power to P ro * e#t the 
? 8 , Q n t inferior jurisdiction and that in 

COir . , -’"”W do 80. I thiok 

* P ~ P " power exist, in India and thet 

th f. t to the precautions which Lord 

subject to rue v 4 q and 41 ^ 

Russell men ex tend its protection to all 

oJurU in the Mofussil, over which it exercises 

te rrr * “ 

•' O.Ta“d e on P ' Contempt. 3rd Edition, page 
^ B. 47V& 


“Printing, even without comments 
and circulating the brief pleadings, peti¬ 
tion, or evidence of :one side only, is a 
contempt.” 

So, too, in Halsbury’s Laws of England, 
Volume VII, page 287, it is stated:— 

“it is a contempt to pub’ish copies of the 
pleadings or evidence in a oause, while pro* 
oeedinga are pending.” 

For these propositions, oases beginning 
from 1754 are oited and they include 
instances of affidavits, winding-up petition*, 
and statements of claim, which latter cor¬ 
respond to plaints in this country. One 
can easily see the evils which would arise 
if it were permissible to publish a plaint 
containing (say) charges of fraud against 
some respectable man before he could 
even put in his answer, and long before 
the oharges could bs judicially determined. 

I may refer to one more oaee, not because 
it lays down any new law, but because it 
brings the English authorities down to 
date, and illustrates the restrictions imposed 
there on the liberty of the press, which, 
as pointed out by Lord Russell in Beg. v. 
Gray (6), is in these matters no greater 
and no less than the liberty of every 
snbjeot of the King.” The case is Bex v. 
Empire News Liniied (7) and was heard 
by the Lord Chief Jastice of England and 
Mr. Justioe Avory and Mr. Justice Sankey. 
There the newspaper had commented on a 
pending murder case, but did not attempt to 
justify its action in so doing, and the proprie¬ 
tors and editor expressed their deepest regret 
and contrition to the Court. In delivering 
judgment, the Earl of Reading said: — 

“The Court could not permit the investiga* 
tion of murder to be taken out of the 
hands of the proper authorities and to ha 
carried on by newspapers. The liberty of 
the individual, eveu when be was suspected 
of crime and indeed even more so when 
he was charged with orime, must be pro¬ 
tected and it was the function of that 
Court to prevent the publication of articles 
whioh were likely to causa prejudice. The 
ooly doubt in the case was whether 
the Court ought to commit the editor to 
prison. 

“The Court had come to the eonoluiion 
that, in the oiroumst&noes, it muat mark 

(7) (1920) The Loudon Time., dated 20th January 
1920. r 
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its eatifie of the offence committed, which wag 
an oiTenoe both by the proprietors and editor, 
by imposing a fine of £1,000.” 

The principles of law then being olear, 
how ought they to be applied to the fasts 
of this particular ease ? In my judgment 
those principles prohibited the publication 
of the District Judge's letter pending the 
hearing of the notices issued by the High 
Court, It was contended by the respondent, 
Gandhi, that that letter was written by 
Mr. Kennedy in hie private capacity, and 
not as Distriot Judge. I think that con¬ 
tention is erroneous. The letter is an official 
letter written by the Distriot Judge in 
the exercise of his duties as snob, and 
submitting the ease to the High Court 
for orders. As my brother Hayward has 
pointed out to me, the letter follows the 
procedure laid down in the Civil Circulars 
of this Court in oases of alleged miseonduot 
by a Pleader (see page 259). It very 
properly sets out what the learned Judge 
considers to be the facts both for and 
against the Pleaders, and gives his reasons 
for bringing the matter before the High 
Court. Indeed, if he had not done so, he 
would presumably have been asked by the 
High Court for further particulars before 
they took any action. The letter is on 
lines quite familiar to this Court in other 
oases where the Sessions Judge in the 
exercise of his duties as such brings some 
matter before this Court with a view to 
the exercise of its exceptional powers. I 
may instance criminal references where the 
Sessions Judge, for the reasons given in 
his official letter, recommends the revision 
of fome illegal or inadequate sentenoe which 
has been passed by a Subordinate Court 
and which the High Court alone oan alter 
in certain contingencies. If, in the present 
oase, the District Judge’s letter contained 
any statements whioh the respondent 
Pleaders or Barristers contended were 
inaocurate, that would be a matter for 
deoision at the hearing of the notices, when 
all they had to say would be fully oon 
sidered. 

But even if the letter was written by 
Mr. Kennedy in his private capacity, I do 
not think it would make any substantial 
difference as regards mere publication. 
The letter woul d still form part, and a 
most important part, of the pending pro* 


oeedings and the reoord thereof, and I do 
not think that any substantial difference 
oan be drawn between it and the other 
classes of documents mentioned in the 
authorities cited in Oswald and in Hale* 
bury to whioh I have already referred, 

In my judgment, therefore, the publica* 
tion of this letter was a contempt of 
Court. 

That brings me to the comments made 
in the newspaper, including the heading 
“O’Dwyerism in Ahmedabad” under which 
the letter was published. These comments 
are not only comments on pending pro¬ 
ceedings, but are of a particularly in* 
temperate and reprehensible character. They 
prejudge the case and tend to undermine 
any deoision whioh the High Court may 
come to at the trial. They also amount, 
in my opinion, to what Lord Bussell 
describes as "scurrilous abuse of the Judge 
as such.” In this latter connection, the 
question whether the letter was written 
by Mr. Kennedy in his private or in bis 
judicial capacity becomes material, but, as 
I have already stated, it was, in my 
judgment, written in his judioial oapaoity. 

Accordingly, on the authorities which I 
have already referred to, these oomments 
are clearly a oontempt of Court and come 
within both the classes to which Lord 
RusBell refers, and in my judgment they 
constitute a serious contempt of Court. 

We have carefully considered the various 
statements made by the respondents, and 
invited them at the bearing to give any 
intelligible explanation or excuse for their 
conduct. None such was forthcoming, In 
bis letter of the 11th Decembrr 1919 the re¬ 
spondent, Gandhi, contends that in publishing 
and commenting on the letter he ‘performed 
a useful public duty at a time when there 
was great tension and when even the 
judiciary was being affected by the popular 
prejudice.” Common sense would answer 
that if that tension and popular prejudice 
existed it would be increased rather than 
diminished by abuse of the looal Judge and 
that that could not be the public duty of any 
good citizen. 

But there would seem to be some strange 
misconceptions in the minds of the respondents 
as to the legitimate liberties of a journal¬ 
ist. Otherwise the respondent Gandhi oouid 
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hardly have contended before ua—as he in 
faot did—that if a son brought a suit 
against a father, and if a journalist thought 
that the son’s aotion was wrong, the journal¬ 
ist would be justified in holding the son 
up to publio ridioule in the public press, 
notwithstanding that the suit was still 
undesided. I need hardly say that this 
contention is quite erroneous. It may, how¬ 
ever, be that prinoiples which are quite 
familiar in England are imperfectly known 
or understood in India, and that the re¬ 
spondents have paid more attention to the 
liberty of the press than to the du-ies 
whioh accompany that and every other 

J * b©rty 

1 This has much weighed with me in 
considering what order the Conrt ought 
to pass in this ease. We have large powers 
and, in appropriate eases, .an commit "^e” 
to prison for snoh period as we think fit 
and .an impo.e fines of sneh amonnt a. 
we may indge right. Bet just M on 
powers arc large, so ought we, I think, 
to ase them with discretion and with modera¬ 
tion, remembering that the only object 
we have in view is to enforce the due ad¬ 
ministration of justice for the pnblie benefit. 

In the present case, the Conrt baa very 
eericn.ly oonsidered whether it ought not 
to impocs a substantial fine on one, if not 
both of the respondents. Bat, oo the whole, 

I think it sufficient for the Coart to state 
the law io terms whioh I hope will leave 
no room for doobt in the future, and to 
oonfine oor order to severely reprimanding 
the reepondente and cautioning them both 
as to their fntnre eondoct. That acoordmg y 
i, the order I think we should pass in the 

pr6B6nt 

Hayward, J.-I concur. A contempt of 
P-.-f wag in my opinion, committed in the 

mere Plication of the letter of Mr. Kennedy 
before the trial of the matter by this 

Court It not haT0 b60n e 

b “V bTmy brother 0 sho^n 

toT.t on y oomeroos precedents ««*« under 

°’ A contempt of Court of a more ser.ooi 
-tore was in ^^^a'r'TaToefoo 

n amounted dearly to "..wU- 


lisiDg” Mt\ Kennedy as District Judge 
within the dicta of Lord Hardwioke quoted 
by Lord Russell in Reg. v. Gray (ti). II 
was Mr, Kennedy’s duty, aooording to estab¬ 
lished praotioe, to report the matter in' ques¬ 
tion as D strict Judge for the orders of the High 
Court. It was, in my opinion, his duty under 
the general powers of superintendence vested 
in him as District Judge under section 9 
of the Bombay Civil Courts Act, 1869, and 
the duty was, moreover, expressly prescribed 

as follows:— , 

“The Judge who notioes the misconduct 
of the Pleader should charge the Pleader 
therewith and, after such preliminary enquiry 
as he may tbiok fit to make, should write 
to the Registrar requesting him to lay the 
charge before the Honourable the Chief 
Justioe and Judges, who, if necessary, will 
call on the Pleader for any further explana¬ 
tion he may wish to make. The Judges 
will then consider the whole matter in 
Chambers; after whioh the matter will be 
determined by a Chamber Resolution or, where 
necessary, by formal proceedings iu Court,” 
by paragraph 14-, of Chapter XVIII at page 
259 of the Civil Circulars Manual of the 
High Court. It has, therefore, become our duty 
to protect the proceedings of the District 
Judge under the powers shown by the pre- 
nedents of Rex v. Parke (3) and Rex v. Daviet 
(4) to be veeted in ns as Judges of the High 

Court. 


A contempt of Court of an even more 
serious nature wap, in my opinion, farther 
oommitted. in that the comments tended to 
interfere with a fair trial and to prejudice 
publio justioe. They tended to substitute 
what has been termed a newspaper trial 
for the regular proceedings before the 
established tribunal, the High Court. The 
preoedents for the position include those 
already quoted as well ae the later oases of 
Biggir.8 v. Richards (8) and Rex v. Empire 
Neics Limited (7), quoted by brother Marten. 
The respondents have not denied the facta 
nor seriously disputed the law. They have 
expressed their readiness in their replies td 
submit to whatever pnnishment might be 
imposed on them for what they have termed 
“the vindication of the majesty of law” by the 
High Court. 

(8) (1912) 23 T. L. S. 202. ' ' ' ‘ 



INDIAN OASES. 


FOIJUDDl V. EMPEROR. 

It is difficult to appreciate the position 
taken up by the respondents. They have 
expresesed their inability to apologise form¬ 
ally but have, at the same time, represented 
their readiness to submit to any punishment 
meted out to them. It is probable that the 
editor, the respondent Gandhi, did not 
realize that be was breaking the law and 
there would be no doubt, if that were so, 
that it was not realised by bis publisher, 
the respondent Desai. The respondents 
seem to have posed not as law breakers but 
rather as passive resisters of the law. It 
would, therefore, be sufficient, in my opinion, 
to enunciate unmistakeably for them the 
law in these matter?, to severely reprimand 
them for their proaeedings and to warn them 
of the penalties imposable by the High 
Court. 

Kajiji, J.—I concur. 

Prr Ocriam.— The order of the Court will, 
therefore, be : The Court finds the charges 

proved, it severely reprimands the respond¬ 
ents and cautions them both as to their 
future conduct.” 

Respondents reprimanded. 


CALCUTTA HIGH COURT. 

Criminal Appe.l No. 644 of 1919. 

February 24, 1920. 

Present :—Sir Lancelot Sanderson, Kt., 

Chief Justioe, and Mr. Justice Walmsley. 

FOIJUDDl AND OTHERS-APPELLANTS 

tertus 

EMPEROR-*—Rest ondent. 

Criminal Procedure Code (Act V 0/1898,1, ss. 211, 
216 -Sessions trial— Witnesses for defence summoned, 
but not in attendance—Application at late stage to 
enforce their attendance, refusal of, effect of. 

Accused, before the Committing Magistrate, filed 
a list of his witnesses and they were summoned 
to attend the Sessions Court. Some of them, how¬ 
ever, failed to attend and, when all the defence 
witnesses who had attended had been examined and 
the case was ready for hearing arguments, the 
accused made an application to enforce the attend¬ 
ance of the absent witnesses, but the Sessions 
J udge refused the application on the scle ground 
that it should have been made earlier : 

Held, that as the refusal of the application was 
not based on the ground that the Judge was satsi- 
fled that the evidence of the witnesses would bo 
immaterial, his refusal had vitiated the trial. 

Appeal against > he order of the Additional 
Sessicns Judg-e, Faridpur, dated the 1st 
November 1919, 
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TV 

FACTS appear from the judgment. 

Mr. K. N. Ohaudhttri (with him Bibus 
Atulya Oharan Bose and Jagat Ohandra Bote), 
for the Appellants.—In this oaae the accused 
were tried with the help of a Jary by .the 
learned Sasaiona Judge who onvicted them. 
Before the trial took place the accused gave 
a list of four witnesses to ba examined for the 
defence. They were summoned duly bat they 
did not appear on the day of the trial. Ob 
the 4ih day of the trial, an application was 
made to summon those witnesses, but it 
was refused by the learned Sessions Judge 
on the ground that the application ought to 
have been made earlier. 

My first submission would be that the 
trial is vitiated by not giving the accused 
an opportunity to eummou those witnesses 
on their behalf and I submit that the case 
must go back for re trial. 

Under section 213, Criminal Procedure 
Code, the aosusad is required to give a list 
of the wi.0)336 3 and that was done and 
thus the requirement of section 213, Crimi¬ 
nal Prooedare Code, has been complied 
with. 

Under section 216, Criminal Procedure 
Code, no discretion is left to the Magistrate 
to summon the witnesses. The Magistrate 
“shall summon auoh of the witnesses.” 'Shall' 
indicates no discretion to the Magistrate’. 

Here the trial began on the 27tb October 
1919 and the prosecution case was con¬ 
cluded on the 2Jth. On the £0th October 
the application was made to summon th9 
witnesses. 

Under section 289, clause (i), Criminal 
Procedure Code, the accused is entitled to 
adduce evidenoe and the learned Session! 
Judge eried in law in refusing the appli¬ 
cation. 

Mr. Or, Deputy Legal Rome nbranser, 
for the Crowr.—It is the duty of the defenoa 
to inform the Judge about the witnesses who 
did not appear. This was not done when 
the trial took place. It was only at the time 
of the argument that the application was 
pressed. I submit that the trial was not 
vitiated by this irregularity. 

JUDGMENT. 

S.ndersOn, 0. J.—This appeal has been 
bared by the learned Counsel who appears 
for the appellants un the grounds stated ii 
paragraphs 3 and 4 of the petition. It appear i 
that there were four f witnesses whose paste/ 
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had been included in the list of persona whom 
the ae.need wished to be summoned to 
give evidence on their behalf, a^d the list 
had been handed in to the Magistrate s Court 
on behalf of the abused These four per- 
,ons did not attend the trial at the 
Sessions to whish the asoused had been 

committed, notwithstanding that 

h b ftd To t'he"27 ( h 7 oTher wX 

22 

T d the 2 d 9 th D ° e OD a the 30 th D it appears that 
a^etton was 61e“d on behalf of the asoused 
applying to have the four wr nesses anm- 
to give evidence on their behalf. 
The learned Jndge refused the application. 
This refueal was not baeed upon tbe grou d 
that the learned Judge was satishe 
♦heir evidence would be immaterial, but t 
was solely upon the gronnd that the applica- 
? on^ht to have been made at an earlier 

Ce The learned Additional Sessions 
date. i ,, , wa0 n0 0QO h prayer 

Judge said : £be October 

ESmhrS 

f 3 ? 

'V d j°wl to judge 

whethm the evidence of the, to «— 
would be ° h r " r ; grap h of tbs 

Bta t-7n D ‘tha D t those witoesses, if examined, 
petition tnav ^ disputed hart 

would have proved tbftt 

r,",s£S «. 

witnesses, it J immateria l. Inasmuch 

W0 °.he n trial took four days and the learned 
“ the trial i Cr0 . n says it was a heavy 

Cuunsel for the rf ^ ^ „ for as 

““ “were represented to the Jury, were 
they were V ver di.t was given. I 

emjmred into »n tbe appeal 

regret that w. have to the sentence. 

and set aside ‘ h “ ,6 r° ve , it ; 3 ft matter 
On tbe other ban. ’ d „honld have 

of importance the J«*• they Ud 

tbeir witnesses v Migictrate and who 
XDeniiored before tb not attend) 

;;i,S a SSS a. s— ~ 
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learned Coumel for tbe Crown has pointed 
out that if an application such as this, 
wbioh is not made until the last moment, 
is granted, considerable inconvenience and 
unnecessary expense and delay may e 
caused 

not to be allowed. I quite. appreciate the for.e 
of the learned Counsel’s remarks-in fast 
tbe matter bad ossnrred to me hefore hs 
mentioned it, bnt I think that if proper 
precaution is taken by the learned Judge, 
who are presiding over the trial at the 
Sessions Court, this kind of thing may be 
avoided. Steps may be taken by the learned 
Judges to see that the parties, at a soffir 
oiently early stage of the jrml, ra»ke »n* 
application with regard to the aUendat '“ e °* 
witnesses, which they detire. If they do not 
oomply with the direction of the learned 
Judge to make their appli.at.on with regard 
to the attendance of witnesses within a 
reasonable time, they cannot complain after- 
wardp, if they make an application at the 
last moment, and such application is reject- 

^For these reason?, in my judgment, this 
appeal must be allowed, the verdmt and the 
sentence should be set aside and tbe mat¬ 
ter should be remanded to the Sessions Court 

to be re tried. 

Walmslbt, J.—I agree. 

Oate remanded* 


ALLAHABAD HIGH COURT. 
Ck'min.l M.scxlp.sxods No. 123 ov 1920, 

July 10, 1920. 

Present Sir Grimwood Mears, Kt., 

Chief Justice, 

SRAM LAL—Pbtitioubb 

tersus 

EMPEROR, tbboooh KANHAIYA LAL 

OfPO.'ITK PxhTT. 

Criminal Procedure Code i Act V of iS98\ s. 526- 
Transfer of case, when to be allowed. 

Ordinarily, the transfer of a Criminal case 
ni to be allowed. Where, however, there is 

°nme degree of association between the Magistrate 

“d one ^.r of the p.rtiee to a ea.e ... for 
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Instance, where a party has a financial hold on the 
Magistrate, the case onght not to be tried by that 
Magistrate. 

Meagre. O. W. Dillon and A. Dube, for 
the Petitioner. 

The Government Advocate, for the Crown. 

JUDGMENT. — Thig is an application for 
transfer of a ease noder section 526 of the 
Code of Criminal Procedure, from the Court 
of an Honorary Magistrate. Transfers ought, 
in principle, to be very difficult to obtain 
beoause nothing so undermines the feeling of 
the responsibility of Magistrates and their 
own self-respect in the adjudication of oases 
as ordering transfers from them when they 
are onoe in possession of a oase. But, on the 
other hand, when there is found to be a 
degree of association between the Magistrate 
and one or other of the parties to a oase and 
when, moreover, it is found that one of the 
parties to the oase has or may possibly have 
some financial hold over the Magistrate, it is 
very undesirable that the Magistrate should 
adjudicate in a oase of that oharaoter. The 
evidence in relation to what I have called 
"some financial hold” is this. I am told, that 
an action was brought for commission against 
the Honorary Magistrate and that the 
plaintiff in that action got a decree for 
Ra. 300. Within a very short period of the 
deoree Mahtab Singh, who was the plaintiff 
in that aotioD, found himself a defendant in 
an aotion at tbe suit of Kanhaiya Lai, who 
is the complainant in the present oriminal 
oase part beard before the Honorary Magis¬ 
trate. The result of tbe aotion between 
Kanhaiya Lai and Mahtab Singh was that 
Mahtab Singh was decreed to be indebted to 
Kanhaiya Lai in the sum of Rs. 240. Now 
Mahtab Singh had an unsatisfied deoree for 
Rs. 300 against the Honorary Magistrate 
and'thereupon Kanhaiya Lai, the complain¬ 
ant in the criminal case and the next door 
neighbour of the Honorary Magistrate, 
attached that deoree and, therefore, has put 
himself legally in a position to do a number 
of unpleasant things to the Honorary Magis¬ 
trate or, possibly, to show favour to him. 
One need not go any further than just state 
the bare faots that the oomplainant in tbe 
oriminal proceedings against Sham Lai 
holds an unsatisfied decree over tbe Magis¬ 
trate again. In these oirsumstances, I think 
that this is one of those exceptional oases 
where a transfer ought to be allowed and 
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under these conditions the case must be sent 
to the District Magistrate of Bijnor with a' 
request to him that he will hear the matter 
of the complaints of Khanhaiya Lai against 
Sham Lai from the beginning to the con¬ 
clusion and will deoide as between the 
parties; but if, from any pressure of work, he 
finds himself unable to do it he is to be good' 
enough to select a Magistrate whom he 
regards as being entirely competent and 
qualified to pronounce a just decision. The 
matter is one of some importance beoause 
Sham Lai did commence proceedings for 
malicious prosecution when the first com* 
plaint was dismissed by reason of the 
abaenoe of Kanhaiya Lai and his witnesses 
and, therefore, as between the oomplainant 
and the defendant, there is a strong degree 
of hostility. In these oiroumstanoes, the 
application for transfer is allowed. 

Application allowed. 


CALCUTTA HIGH COURT. 

Criminal Rev.sion No. 1133 op 1919. 

Marob 20, 1920. 

Present :—Justice Sir Asutosh Chaudhuri, 

Kt., and Mr. Justice Newbould. 

SURENDRA NATH BANERJEE, 

LICENSE INSPECTOR op HOWRAH 
MUNICIPALITY— Oomplainant— 

Petitioner 

* ereus 

The MANAGER op W. LEWIS & Co. 

—Accused—Opposite Party. 

Calcutta Municipal Act (III B. O. •/ 1899,), t. 466 ’ 

— Licensee for carrying on carrier's business and for 
the animals kept by him, whether should take out 
license also for premises where animals are kept. 

A carrier must, in addition to a trade license 
take out a license for his animals if he keeps them •' 
and a lioense for the premises where he keeps them' 
ander seotion 466 of the Caloutta Municipal Aot. 

[p. 92% ool. 2.] 

Rule against the order of the Deputy 
Magistrate, Howrah, dated the 5th Deoem- 
her 1919. 

Babas Monmatha Nath MuJtherjee and 
Satindra Nath Mukherjee, lor the Petitioner. 

Mr. B, O. Bonnerjee and Babus Jfafyin.. 
Ohandra Mullick and Nagendra Nath Qho&% 
for the Opposite Party, 


*■. 
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JUDGMENT.—Lawis and Company carry 
on a carrier's business. They have taken oat 
a trade license under seation 198 of the 
Galautta Muniaipal Act. They have also 
taken out a liaense under seation 193 of the 
Municipal Aot for keeping carriages and 
animals under seation 183 of the Caloutta 
Muniaipal Aot. The Municipality oontends 
that they are persons who are using aertain 
premises for the purpose of keeping horses 
and aattle and that, under seation 4.66, these 
premises ought to be liaensed. Their oonten- 
tion is that these animals are let out on hire 
by the Company. The learned Magistrate 
has held that seation 466 is not applicable. 
The evidence on the reaord on bshalf of the 
prosecution is that the Company keep horses, 
buffaloes and balloaks ia the premises in 
question, for hire, and they use them for 
their business. In cross examination the 
witness, S N. Banerjee, License Inspector, 
Bays : " I never saw their aattle being sold nor 
their horses or aattle being let out on hire 
singly, that is, without oartB. 

The accused did not examine any witnesses, 
but apparently relied upon certain oontraots 
whioh were produced before the Court. 

It is argued on their behalf that, inasmuch 
as they are carrying on business as carriers 
and inasmuch as they have also taken out a 
license for keeping their horses, buffaloes 
and bullocks, no further license can be taken 
from them, because they do not hire out 
their cattle or horses. They strongly rely on 
these oontraots which they oontend are for 
traction only, a certain sum being paid to 
them for the purpose of carrying goods to 
and from certain Railways. The contract 
with the East Indian Railway says that, the 
contractors shall and will at their own expense 
during the continuance of the oontraot by 
means of suitable oovered vans drawn by 
horses or by any other faster or speedier 
power convey and aarry loads to and from 
Howrah Railway Station,” and aertain other 
plaoea therein named, and for that work they 
are to get so much per month. 

The oontraot with the Eastern Bengal 
Railway is that, the oompany is to provide 
at their own expense a sufficient number 
of serviceable covered vehicles aud means of 
traction for the carriage of goods, and they 
are to get a certain cum of money as specified 

ia the eontraet. 


The oontraot with the Bengal Nagpu r 
Railway is that, the contractors shall provide 
at their own expense a sufficient number o^ 
oovered vans drawn by horses for the carriage 
of goods, for this work they are to get Rs. 400 
per month. 

The evidence given on behalf of the pro¬ 
secution in this oase has not been contradict¬ 
ed that carriages and horses are let out on 
hire by the Company. There is no evideooe 
that their work solely oonsists in carrying 
goods for the Railways. Even if that wtre 
so, they clearly let out their vehicles and 
draught animals on hire. The payment of a 
lump sum is by way of hire. No doubt the 
Municipality first took the view that since, 
for suoh carriages, horses and drivers were 
necessary, it oohM not be said that the 
horses alone were being hired ont. A 
different view has now been taken by them 
and, we think, rightly. Section 466 ia clear. 
The marginal note is no portion of the 
seotion. The Municipality is entitled to 
exercise oontrol over the places where 
animals for hire and for other purposes 
mentioned in the seotion are kept. Take the 
case of a person doing business in milk. -He 
has to take out a trade license for it. If he 
keeps milch cows he has also to take oat a 
license for keeping them. If he keeps them 
in a particular place seotion 466 requires 
the premises to be licensed. A carrier, 
similarly, is called upon to take out a trade 
license. He must take out a license for his 
animals if he keeps them, and the premises 
where he keeps them must also be licensed 
under seotion 466. It is not disputed that 
the accused employ wagons and horses for 
his business. There is no evidenoe against 
the evidenoe given by the prosecution. We 
think that this oase comes under the provi¬ 
sions of section 466. But, as this is a test 
oase and inasmnoh as the Municipality itself 
told them at one time that they did not 
require a license nnder seotion 466, we 
think a nominal fine of Re. 1 (one rupee) 
only ought to be imposed, and we order 
accordingly. 

Order accordingly. 
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RAMJIVAN V. I AKIRA, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 210 of 1920. 

September 7, 1920. 

Present :—Mr. Hallifax, A. J. C» 
RAMJIVAN —Plaintiff -Applicant 

versus 

FAKIR A— Defendant—Non-Applicant. 

Criminal Procedure Code (Act V of 1898_), s. 476, 
order under — Application for revision, by whom to be 
made. 

An application under section 439 of the Criminal 
Procedure Code to interfere in revision with an 
order passed under section 476, Criminal Procedure 
Code, can only bo made by a party aggrieved 
thereby, that is to say, the person whose prosecution 
has been ordered. 

Revision against the order of the Janior 
Munsif, Nagpur, in Miscellaneous Jadioial 
Case No. 36 of 1920, dated the 22od April 
IS 20. 

Mr. M. R" Bobde, for the Applicant. 

JUDGMENT.—The applicant, who was 
plaintiff in a civil suit in the Court of 
the Munsif of Nagpur and won his ease, 
applied to the Court to take action under 
esation 476 of the Criminal Procedure Code 
for the prosecution of one of the witnesses 
for the defence whose deposition had been 
held to be untrue. The learned Munsif 
refused to take such action on the ground 
that, in his opinion, it was not only not 
reasonably probable but it was highly im¬ 
probable that a proseoution would result 
in a oonviotion. The applicant has now 
«ome to this Court with a prayer for 
revision of this order on the ground that 
there is ft reasonable probability of a oon- 
Viotion and the refusal of the lower Court to 
take action was not justified. 

Even if it were possible to arrive at 
any other conclusion in regard to the pro¬ 
bability of a oonvidtion than that stated 
by the learned Munsif, and assuming that 
this Court has the same power of revision 
in respect of a refusal to act under section, 
476 as it has in respeot of an order in¬ 
stituting a proseoution under that section, 
the principles laid down by Straohey, O. J., 
in Alamdar Husain, In the matter of the petition 
of (l) in the passage quoted in the judg¬ 
ment of this Court in Abdul Husen v. 
Emperor (2) must govern the case. Before 

11) 23 A. 249; A. W. N. (1901) 69. 

(2) 22 Ind. Cas. 177; 9 N. h. R. 184; 15 Cr. L. J. 33. 


the order can be revised it must be clear 
that the opinion formed by the learned 
Munsif in regard to the propriety of a pro- 1 
seoution was not a real opinion but that “the 
Court aoted on merely fanciful grounds, on 
grounds so empty so obviously wrong that 
it could not be said to have formed a serious 
judicial opinion at all.” I have, examined 
the case and have not only come to the 
conclusion that the opinion of the learned 
Mansif is a perfectly reasonable and possible 
judicial, opinion butlam prepared to go much 
further, if it were neoessary, and to say that 
it is the only possible opinion that could be 
formed. 

It appears to me, farther, that appli¬ 
cation to this Ccart to interfere in revision 
with an order passed under section 476 oan 
only be made by a party aggrieved thereby, 
and that nobody but a person whose pro¬ 
secution has been ordered oan be considered 
an aggrieved party. The section contem¬ 
plates action by the Court of its own motion 
and, though a party is allowed to suggest 
such action or bring to the Coart’s notice 
facts suggesting such action which it might 
have overlooked, that party has no looue 
standi in the matter simply because its 
suggestion first put the Court in motion.* 
It will be admitted that if the learned 
Mansif had examined the propriety of pro¬ 
secuting the witness in this case of his own 
motion, and without any application from 
the plaintiff, the latter could not apply for 
revision of his order. If he could, then any 
outsider, or, at the least, any other party or 
witness in the case would be equally entitled 
to do so. How then oan the mere fact that 
he suggested the enquiry give him the right 
so to apply P 

It follows from this that an applica¬ 
tion for revision of an order refusing to 
take aotion under seotion 476 is impossible, 
but this also follows from the faot that the 
applicant to a Court to take action under 
that section has another remedy. He can 
apply to the Coart for sanation to conduct the 
prosecution he desires himself, and he can 
appeal against a refusal. The application foil 
revision is rejected,- »• 

Application rejected, 

■j . * 

* \i i 

' C'-' _ 1 
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BIRA. LAL 0. EMPEROR. 

ALLAHABAD HIGH COURT. 
Criminal Revision No. 4i5 op 1920. 

Jaly 29, 19.0. 

Present: —Mr. Justice Piggott. 

HIRA L iL—A pplicant 
versus 

EJMPEROR, Through Lila 

KALYAN MAL— Opposite Par™. 

Criminal Procedure Cod’. (Act V of I89i^, s. 437 
Discharge, order of—Farther enquiry —Notice to 
accused, whether necessary. 

Where an accused person ln.3 once Inen brought 
before a Court of justice under process, and is dis¬ 
charged by order of the Court, such order of dis¬ 
charge ought not to be interfered with except after 
notioe to show cause issued to the accused. 

Where, therefore, after an accused person had been 
discharged by order of a Court, the District 
Magistrate, without notice to the accused, directed 
fnrther inquiry: 

Held, that the order could not be upheld. |_P- 
col. 1.] 

Criminal revision against the order of the 
District Magistrate, Etawab, dated the 18th 
May 1920. 

Mr. O. W. Dillon, for the Applicant. 

Mr. Baleshwart Prasad, for the Opposite 

^JUDGMENT.—In this case the District 
Magistrate of Etawah baa ordered farther 
enquiry to be made into a complaint against 
one Hira Lai who had been discharged, after 
having been brought before the Court on a 
■warrant, that Court being one of competent 
jurisdiction to take oognizanoe of the offence. 
The District Magistrate’s order appears, on 
the faoe of it, to show fairly strong cause 
against the procedure followed in the trial 
Court; but it has to be remembered that it 
was an ex parte order, the District Magistrate 
having taken it upon himself to dispose of 
the matter without issuing notioe to the 
acoused person. I have always consistently 
maintained that, where an aocused person has 
once been brought before a Court of Justice 
under process, whether by means of a 
summons or by arrest under a warrant, if 
he is discharged by the Court, that order 
of discharge should not be interfered with 
except after notioe to show cause issued to 
the said accused. I believe this is in ao* 
•ordanoe with what may be called the settled 
practice of this Court. I think that the 
regular practice of this Court must be upheld 
in tbie matter; but I have, upon suitable 


oooasions, dealt with applications of this sort 
on the basis that the accused person challenge 
ing an order of farther enquiry, solely on the 
ground that it has bean made without notioe 
to him, may reasonably be required in this 
Court, on his application coming np for 
hearing, to show cause why further enquiry 
should not be ordered. After this has been 
done, the order of the Magistrate can either 
ba affirmed or set aside on the merits, without 
aDy technical question of law arising. I 
have asked the applicant to argue his ease 
upon this basis also. The oomplaint was 
one of offences punishable under section 406 
or under section 417, Indian Penal Code, 
On the facts alleged by the complainant, 
it is not quite easy to see why the pro¬ 
visions of section 420 of the same Code 
were not invoked. In any case, a question 
of territorial jurisdiction was raised, and 
it was seriously open to argument whether, 
on the faots stated by the complainant, 
the alleged offence or offences could law¬ 
fully be taken oongnizance of by a Court 
exercising jurisdiction in the Etawah District. 
The conclusion I have come to, after hearing 
the parties i«, that the alleged offence punish¬ 
able under section 4>0o, Indian Penal Code, was 
one over which the Courts in Etawah coaid 
have exercised no jurisdiction. The ordinary 
place of enquiry or trial for that offence 
would be within the limits of the Luoknow 
District and, on the record as it stands at 
present, no facts are d-'solosed which would 
render this offence oognizible by the Etawah 
Courte, either under section 179, or under 
eeotion 181 (2), of the Code of Criminal 
Procedure. As regards the offence of cheat¬ 
ing, the oomplaioant’s allegation was that 
he was deoeived within the jurisdiction of 
the Etawah Court, but induced to deliver 
property and otherwise caused to suffer loss 
within the territorial jurisdiction of the 
Luoknow Courts. This offence would, there¬ 
fore, be covered by the provisions of section 
179 of the Criminal Procedure Code, in 
view more particularly of the manner in 
which the principle of that section is ex¬ 
plained by illustration (c). The net result 
is that, whereas a Court exercising jurisdic¬ 
tion in the Luoknow District could lawfully 
take oognictnoe of the entire complaint, the 
Court in Etawab before whioh the com- 
plaint was laid oould only take oogntz mce 
of a part of the said eomplaint. In view 
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KALI CHARAX KAPALI V. ABDUL LASKAB. 

of this consideration and of others whioh 
have ooourred to me, but whioh I prefer 
not to enter into as they might involve ex¬ 
pressing np inadequate materials a provisional 
opinion as to the merits of the oomplaint, I 
am not prepared to say that the order direot* 
iog farther enquiry ought to be affirmed, 
in spite of the,irregular manner in whioh it 
was passed. I allow this applioation and set 
aside the order of the District Magistrate. 

Order set aside. 


CALCUTTA HIGH COURT. 

Crjmixal Revisiok No. 2o5 op 1920. 

April bO, 1920. 

Present :—Mr. Justice Walmsley and 
Mr. Justioe Greaves. 

KALI CHARAN KAPALI ahd others 

—Petitioners 
versus 

ABDUL LASKAR and others—Opposite 

Partt. 

Criminal Procedure Code (Act V of 1698J, a 146-— 
Application for re-hearing on ground of non-service 
of notice—Procedure — Magistrate, duty of—Affidavit 
of service, whether necessary. 

Although in a proceeding under section 146 of 
the Code of Criminal Procedure it is not necessary 
in all cases that there should be an affidavit of 
service of notice, the Magistrate should, neverthe¬ 
less, satisfy himself whether service has in fact 
been effected or not, and ought not to reject an 
application for re-opening a case on the ground that 
no notice was served without satisfying himself as 
io the truth of the allegations contained in the 
applioation. 

Criminal revision against the order of the 
Sub Divisional Magistrate, Gopalganj, dated 
1;he 29th January 1920. 

Babu Manmatha Hath Mukherjee for Babu 
Narendra Kumar Bose, for the Petitioners. 

Babu Bemendra Ohandra Sen , for the Oppo- 
site Party. 

JUDGMENT. 

4 Greaves, J. —‘The present applioation 

before ns is nude at the instanse of the 


first party to these prooeedings .and the 
sole question at issue is, whether they had 
been served with the notioe. Notice was 
given to them to appear on the 28th January 
of this year and they failed to appear 
on that date, and an order was made adjudg¬ 
ing possession to be with the seoond party. 
Now, it seems to us unlikely that if, in faot, 
the first party had been served with notioe 
to appear on the 28th January, they would 
not have, in faot, appeared on that date. It 
appears that there is a return made by the 
peon, who is said to have served the notioe 
on the first party, that it was in faot duly 
served upon them ; but there is no affidavit 
proving the servioe ; although lam not pre-. 

pared to say that in all oases an affidavit is 
neoessary, it seems to me that the real test 
is whether the Magistrate is satisfied that 
the service has in faot been effected or not; 
and if the Magistrate in this oase had, when 
tbe applioation for re-hearing was made to 
him, gone into this matter and oome to the 
oonelusion that notioe had, in faot, been given 
to the first party, I should not have been in¬ 
clined to interfere; but, apparently, it appears 
that the applioation for a re opening of the 
oase was rejeoted without the Magistrate 
satisying himself whether the allegation of 
the first party as to its having been served 
or not was proved. 

In these eiroumstanoes, we make the Rule 
absolute, and direot that the matter be 
re-heard. 

Walmsley, J.—I agree. 

Buie made absolute 
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8MPBR0R V. PANOHTJ DAS. 

CALCUTTA. HIGH COURT. 

FULL BENCH. 

Criminal Jurisdiction. 

February 13, 1920. 

Pre$ent: —Sir Lancelot Sanderson, Kt , Chief 
Justice, Justice Sir Asutosh Mookerjee, Kt., 
Justice Sir Ernest Fletoher, Kt , 
Justice Sir Ashutosh Ohaudhari, Kt., 
and Mr. Justice Walmsley. 

EMPEROR— Prosecutor 

versus 

PANCHU DAS AND ANOTHER — 

Accused. 

Evidence Act (I of ss. 9, 11, 14, 15— Evi¬ 

dence of design and motive, identity and illegal associa¬ 
tion—Offences similar—One committed two years after 
the other — Evidence, whether admissible—Letters Patent 
(Cal.), els. 25, 26 — Court, duty of , in hearing reference. 

At a trial for offences under sections 30 , , 120B 
and 380 of the Penal Code, the Judge admitted evi¬ 
dence of a theft committed some two years subse¬ 
quently in somewhat similar circumstances, as 
showing identity, design and motive, and illegal 
association, and that a system bad been pursued by 
the accused. Objection was taken to the admission 
of this evidence and the question was reserved for 
consideration upon a reference under clauses 25 and 
26 of the Letters Patent. On the question being 
referred,— 

Held, (l) that, having regard to the dates of the 
inoidents alleged in the subsequent case, the evidence 
was not admissible either under section 9 or section 
11 or section 14 or section 15 of the Evidence Act; 

[p. 931, col. 1] , . .. 

(2 1 that it was not open to the Court hearing tno 
reference to direct a new trial, but after rejecting 
the evidence improperly admitted, the Court should 
dispose of the case finally, [p. 931, col. 1.] 

Messrs, J. N. sen Qupta and 8. C. Bose,. 

for the Accused. 

Mr. 8. R, Das, for the Crown. 

JUDGMENT. 

Sand«R80N, 0. J.—Panobu Das and Gober- 
dhone Singh were oonviofced by tbe majority 
of the jury, 7 to 2, at a trial at the Criminal 
Sessions presided over by Chaudhuri, J., of 
offenoes under seotions 302, 120B and £80, 
Indian Penal Code. 

The indiotment contained 7 oounts and in¬ 
cluded aharges of murdering one Dakho 
Bewa, a woman of the town, on the 10th 
Deaember 1914, aonspiring to rob her, theft 
of property from her bouse and abetment of 
the offenoes of murder and theft. 

Tbe learned Judge admitted oertaiu evi- 
deuoe wbioh was ohjeoted to by learned 
Counsel representing the aaansed persons but 

59 


intimated that, as the questions were not 
covered by any direot Indian authority, he' 
would, if neoe9eary, reserve them for the 
consideration of the Court. This reference 
acaordiogly was made by tbe learned Judge. 
The oase for the prosecution is set out by 
the learned Judge in the reference and 
need not be repeated in detail by me 

Ad important feature of the proseoation 1 
oane was, that the first aooused introduced 
himself to the deoeased woman as a Raja’s 
son or a Zemindar’s son and, a few days after, 
the first aooused began visiting the deoeased 
womaD; the*feooDd aooused began coming with 
him and was introduced as his Durwan. 
The allegation was that, on the night of 9th 
December or morning of 10th December 
1914, the two accused murdered the deoeased 
woman, or that one of them murdered her 
and the other abetted the murder, and that 
they robbed her of praotioally all she possess¬ 
ed and decamped. Enquiries were made by 
the Police, but without getting any trace 
of tbe alleged murderers and the enquiries 
were dropped in July 1915. The second accused 
was arrested in December 1918 in connec¬ 
tion with a complaint of theft made by a 
woman of the town, Sbamasundari, against 
two persons described as a Babu and a 
Durwan. In thp oourse of enquiries, the 
Pvlioe came across another womar, Niroda, 
who made a similar oomplaint against two 
persons, a Babu and a Darwan. 

The Polioe, on farther enquiries being 
made, came aoross a third woman, Sindhu- 
bala, who made a similar complaint of theft 
against two persons. 

The Inspector of Polioe obtained a photo¬ 
graph from Sindhubala of one of the persons 
whom she charged ; he showed it to Niroda 
and Shamasondari both of whom identified 
it aa that of the Baba against whom they 
complained. 

In tbe oourse of his enquiries, the Inspec¬ 
tor of Polioe got certain information from 
a Head Constable who had something to do 
with the enquiry into tbe murder of Dakho. 

He obtained the addresses of Manoda and 
Annoda, who are two of the women who 
lived on the ground floor of Dakho, the ' 
murdered woman’s house, and on the 9th 
January 1919 he showed them the photo- 
graph. They identified it as that of the Babu ' 
who need to visit Dakho in December 1 914 and 1 
who was with her on the night of the murder, 
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On the 11th March 1919 the first aooused 
was arrested. 

The murder was on the 10th December 
1914. Sindbnbala’s obarge related to events 
of September 1916. Niroda’s was February 
or Maroh 1918 and Sbamasnndari’s Ootober/ 
November 1918. 

It was mainly in relation to part of the 
evidence of the three womeD, Sindhubala, 
Niroda and Shamasundari, and part of the 
evidence of Inspector M. N. Maker jee that this 
referenoe, was made. 

The grounds on which the evidence was 
said to be admissible are contained in the 
referenoe, and are set oat at pages 278 
and 279 of the paper-book as follows:— 

(1) How the two aooused were dis¬ 
covered. 

(2) That they had ‘ hunted in couples” 
and, in several instances, taken part in thefts 
from rich prostitutes, a series of incidents 
from 1914 to 1918 that they bad lived 
together and had transactions together that 
a system had been followed by them that 
they used to go about together under different 
names and they had associated together with 
an evil motive, namely that of committing 
theft from rich prostitutes. 

The learned Standing Counsel submitted 
that his oaee was that the two aooused 
had conspired to rob Dakho, that the motive 
for their ooming to her house was com- 
mitment of theft and, he submitted, it was 
open to him to prove their identity and sub¬ 
sequent complaints of thefts made by other 
prostitutes. 

Qe submitted that, although evidence 
tending to show that the aooused had been 
guilty of oriminal aots other than those 
oovered by the indiotment was not admissible, 
it was admissible upon the issue whether 
the acts eharged against the accused were 
designed or aooidental and to rebut any 
other defence otherwise open to them, namely, 
amongst other things, that they did not 
know eaoh other, but bad met in the woman’s 
house by aooident. He submitted that he 
was entitled to give evidence to rebut the 
defence of innocent association. 

The nature of the evidence may be taken 
from that of Shamasundari, which is referred 
to in the referenoe, vie., that aooused No, 1 
introduced himself as a Babu and aooused 
No* 2 was brought in by him as his Durwan, 


tiaao 

that she was in the keeping of assused No. 1. 
That one day they disappeared and the 
woman discovered money and ornaments 
missing. 

The learned Judge admitted the evidence 
as showing identity, design and motive and 
illegal association, and that a system had 
been pursued by them. 

It was first argued that the evidense of 
the three above-named women was admissi¬ 
ble under section 15 of the Evidence Act. 
In my judgment, this argument should not 
be aooeded to, In this case there was 
no question of the act being aooidental or 
intentional. 

The woman was undoubtedly murdered in 
a brutal way : her head was practically 
severed from her body ; the deceased woman’s 
room had been rifled and, practically, every¬ 
thing ehe possessed both in her room or on 
her person had been stolen, There was no 
room for aDy doubt that the acte with which 
the aooused were oharged were intentional. 
The only real question was, who was the 
person or who were the persons who commit¬ 
ted the orime. 

Next, it was urged that section 14 of the 
Evidenoe Act applied. In my judgment, 
this section does not apply. There was 
nothing in the evidence of the three women 
to shew the state of mind of the accused 
towards Dakho, or with referenoe to the 
particular matter in question. The learned 
standing Counsel for the Grown then re¬ 
ferred to sections 9 and 11 (2) of the 
Evidence Act and argued that the evideDoe 
of the three above-mentioned women was 
admissible to prove the identity of the two 
persons who were in Dakho’a house on the 
first floor on the night of the murder. 

In this oonneotioD, in my judgment, the 
dates are material. As already mentioned 
the murder was in December 1914.. The 
first incident, in rerpeot of which the evidenoe 
which was objeoted to related, was in 
September 1916, tic., Sindhubala s charge* 
nearly two years after the mardar, and 
the other two women’s evidense related to 

1918. , t 

In this case the main charge was one of 
murder: it waB admitted by. the learned 
Standing Counsel that the evidenoe of the 
three above-mentioned women, whioh waa 
objected to, could not be material to that 
charge as the evidence of the three women 
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related to oharges of theft ODly bat it was 
contended that it was admissible to show 
that the persona who robbed the three 
above-mentioned women, were the persons 
who committed the theft on the 10th Deoember 

1914. 

• It was alleged that in each ease the 
offenders passed themselves off as a Baba 
and a Darwan, and that in each ease the 
complainant was a woman of the town who was 
visited by the allged Baba and that, con¬ 
sequently,it was highly probable that these two 
men were the same as those who were living 
in Dakho’s house at the time of the murder. 
Having regard, however, to the dates of the 
incidents alleged by the three above-mentioned 
womeD, and the nature of their evidence, 
in my judgment, it was not admissible uoder 
section 9 or under section 11 of the Indian 
Evidence Act. 

There was other evidence to which objec¬ 
tion was taken, but, in view of the opinion 
whioh I hold as to the evidence already 
dealt with, it is not neoessary for me to 
consider the other evidence. 

During the course of the argument we 
intimated to the learned Counsel that we 
had come to the conclusion that some of the 
evidence was improperly admitted ; and 
the question then arose as to whether this 
Court could order a new trial, which in this 
case would have been the most desirable 
course. The learned Standing Counsel, how¬ 
ever, submitted that we Lad no power to 
direct a new trial, in whioh submission the 
learned Counsel for the convicted men con¬ 
curred. 

In view of the decision of this Court in 
Queen v, H urribole Ohunder Qhote (l) and 
Fateh Ohand v. Emperor (2), I am 
bound to hold that, on this reference, it is 
not open to us to direct a new trial. The 
merits of the oase were then argued and the 
learned Standing Coansel submitted that 
we should uphold the conviction in view of 
the evidence as to which there was no ques¬ 
tion, and excluding the evidence to whioh 
Objection was taken. 

In my judgment, the convictions should 
not be upheld. The accused persons were 
entitled to be tried by a jury. They were in 

c 

. (1) 10. 207i 26 W. B. 36 Or., 1 Ind. Deo. (n. s.) 

182 , 

(2) 88 Ini Cm. 946, 44 0. 477 atp. 489; 24 0. L. 
A| % 400» 21 0. W. N. 88, 18 Or. h, J, 885. 


fact tried by a jury: the jury were not unani¬ 
mous, the nature of the evidence, which I have 
referred to and whioh I consider was wrongly 
admitted, is suoh that, in my judgment, it 
is impossible to say that the verdiot of the 
majority of the jury may not have been affect¬ 
ed by it. 

There is evidence to whioh no objection 
has been raised, as to the identity of the 
aooused persons as being the two men who 
were in the deceased woman’s house on the 
night of the murder, as, for instance, the 
evidence of Annoda, Manoda, Keora and P. 
C. Pal. Critioisms have been made on the 
evidence of the witnesses by the learned 
Coansel for the accused, as, for instance, that 
the method of obtaining the identification 
of the photograph by the women Annoda 
and Manoda was not satisfactory. The evi¬ 
dence of P. C. Pal who was described by 
the learned Standing Counsel as the best 
witness as to the identity of the 6rst 
accused has been criticised as being un¬ 
reliable, it was not suggested that P. C. 
Pal was Dot speaking the truth to the best 
of his recollection, but it was pointed out 
that he saw the first aooused on two 
occasions only. Some four years before, he 
gave evidence that he did not recognize 
the photograph, when it was shown to him, 
as that of the first accused and when the 
first aooused was brought in a gharry to P. 0. 
Pal’s house, even then he did not at first re¬ 
cognize him. 

I have considered the evidence of the wit¬ 
nesses to which no objection has been raised. 

I have not seen these witnesses, but only 
the written reoord of their evidence: the 
jury did see the witnesses and their demea¬ 
nour in the witness-box. The majority 
may have believed these witnesses and may 
not have been influenced by the evidence of 
the witnesses which ^as, in my judgment, im¬ 
properly admitted. 

Bat, on the other hand, in this oase the 
charges of murder and theft were tried to¬ 
gether and the evidenoe whioh, in my judg¬ 
ment, was improperly admitted, was of suoh 
a nature that it is possible that it may have 
had considerable influence upon the minds of 
the majority of the jury who were in favour of 
a convictioo. In this oase, in my judgment, 
it is not possible to say with reasonable 
oertainty that the majority of the jnry 
would have accepted and acted upon thg 
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evidence as to identity, to which no objec¬ 
tion was taken, if the evidence which, in my 
judgment, was improperly admitted, had 
not also been presented to them. In my 
judgment, therefore, the oonvictions of Panohu 
Das and Goberdhone Singh should be set 
aside. 

In this case, in view of the admission of 
the learned Standing Connsel that the 
evidence, which wai objeoted to, was not ad¬ 
missible on the charge of murder, it would 
have been desirable to try the obarge of murder 
separately. 

Mookesjee, J. —The facts necessary for 
the determination of the questions whioh 
arise on this reference, under olause 25 of the 
Letters Patent, lie in a narrow compass and 
may be briefly recited. On the night of the 
10th December 19l4Dakho Bswa, a woman 
of the town, who lived at 29, Premohand 
Boral Street, in this city, was murdered. 
There was an inquest before tbe Coroner, 
when the jurors held that her death had 
been caused by decapitation by some person 
unknown under such circumstances that tbe 
aot amounted to murder. Tbe Police held 
an enquiry whioh proved fruitless and was 
dropped as the culprits could not be traoed. 
On the 29th December 1918 the seoond 
aooueed was arrested in the oourse of an 
enquiry by the Polioe in another matter 
and tbe first accused was similarly arrested 
on tbe llth March 1919. Acting on informa¬ 
tion received, and on statements alleged to 
have been made by tbe first accused, the 
Police discovered in tbe possession of the 
accused a thatvl and ornaments said to have 
belonged to the murdered woman. The case 
was heard by the Chief PreEidenoy Magis¬ 
trate and tbe accused were committed to take 
their trial before this Court in connection 
with tbe murder of tbe deceased woman. 
They were tried before Mr. Justice Chaudhari 
and a special jury on the following oharges :— 
namely, (l)that tbe aooused bad committed an 
offenoe under seotion 120B, Indian Penal 
Code, as they had conspired to rob the woman ; 
(2) that the aooused bad committed an offenoe 
under section 302, Indian Penal Code, as 
they bad murdered the woman ; (3) that the 
first accused had committed the murder and 
the second aooused had abetted the offenoe ; 
(4) that the second accused had committed 
the mnrder and the first aooused had abetted 
the offenoe ; (5) that tbe two aooused had 


' [ifao 


committed theft in a building used as &■ 
human dwelling ; (6) that the first aooused. 
had committed theft and the seoond 
accused had abetted tbe offenoe, and (7) that, 
the seoond accused had committed theft and- 
the first aooused had abetted the offenoe. Tbe 
jury, by a majority of seven against two, 
found both the aooused guilty of murder,, 
conspiracy and theft j their verdiafc was. 
not taken in respect of the oharges of abet-, 
ment. Mr. Justice Chaudburi thereupon- 
sentenced each aocDsed to transportation, 
for life under section 302 and to rigorous 
imprisonment for five years under each of 
tbe other sections, the fentencea to run 
concurrently. But, as objection bad been, 
taken to the admissibility of certain evidence,- 
the learned Judge reserved the point under 
clause 25 of the Letters Patent. For the 
appreciation of the precise question of. 
admissibility of the evidenoe, it is essential 
to state tbe faots in fuller detail, . •’ 

The oase for the proseontion is that, in 
November or December 1911, the first accuc-i 
ed beoame the paramour of tbe woman and. 
introduced himself as the son of a Baja or 
Zsmindar. After a few days, the seoond 
acouaed began to come with the first aoansed. 
and was introduced as his Durwan. The, 
house where the woman lived was twp. 
storied ; she used to occupy tbe roonjs on the 
first floor; the ground fbor rqoms had been, 
let out to other women of the town. Tbe, 
two aooused used to come to the house at. 
10 30 or 11 at night and lived upstairs. The, 
first accused slept in the same room with the. 
woman, while the seoond used to occupy an. 
adjoining room, No other persons lived in 
the uppf-r floor. After the first aoonsei 
began to visit her, she tried to turn out the. 
tenants, ooe of whom actually left; she also 
issued an order that the outer door of thp ; 
house must ba looked from inside at midnight. 
On the 9th December 1914, the two accused 
came as usual in the evening at about 10 30 
or 11, and the outer door was thereafter 
locked up from inside by the second aooused 
at midnight. Next morning, the outer dppr, 
was found open )ant the room of the deceased 
woman was padlocked. This was unusual | 
but the other women in the house though^ 
that Dakho might have gone to see the land- 
lord. A search was made for her in thp 
house of the landlord and alsD in thp 
platforms on the river bank ;.bafc M &?;$»#*!- 
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could be found, tbe Polioe was eventually 
informed by the paramour of one of the other 
women in the house. The Polioe aame in 
the afternoon, forced open tbe door of her 
room, found tbe woman dead, her body covered 
with a blanket and her head praotioally com- 
pletly severed from the body. All her boxes 
•were open and the ornaments and clothes 
were gone except a pair of ear-rings in her 
ears. At the trial before this Court, evi¬ 
dence was adduced to prove these allegations ; 
but, on behalf of the CtowD, leave was 
obtained to give evidence also on the follow¬ 
ing points, namely, (1) the circumstances 
which led to the discovery and arrest of tbe 
two accused ; and (2) facts to establish that 
the two aooused had, as it was put, hunted 
in couples,” and in several instances taken 
part in thefts from rich prostitutes, that is, 
a*seriea of incidents from 1914 to 1918 
were proved to establish that they had lived 
together aod had transactions together; that 
a system had been followed by them; that 
they used to go about together under differ- 
enfc names and had associated together with 
an evil motive, namely, the commission of 
thefts from rich prostitutes. On behalf of 
the accused, objection was taken that such 
evidence was not admissible under the 
provisions of the Indian Evidence Act.. Tbe 
objection was overruled, and, besides evidence 
of association, evidenoe was permitted to be 
given to show that the two accused went 
together to the houses of prostitutes, the 
first introducing himself as a Babu and 
taking the second with him as his Durwari; 
that they subsequently disappeared and this 
was followed by the discovery of loss of 
money and ornaments by the women con- 
oerned. The substantial point for determi- 
nation is, whether evidenoe of this desonp- 
tion was admissible to prove the guilt of the 

aooused. 

At tbe commencement of the hearing 
before us, a question of procedure was raised. 
We ruled that tbe Counsel for the prisoner 
should begin. This is in accordance with the 
deoision in B. v- Gate Fulford (3) where tbe 
Court for tbe Consideration of Crown Cases 
Reserved ruled, that Oounsol for the prisoner 
begins (and has a reply) ' that being the 
invariable praotioe of the Court. 


It is necessary to premise that the question 
of admissibility of the evidenoe must be 
determioed with reference to the provisions 
of the Indian Evidenoe Act. This is manifest 
from the preamble and from the provisions 
of seotions 2 and 3. In the case of Rail 
Lekrai Kuer v. Baboo Mahpal Singh (4) the 
Judicial Committee observed as follows :— 

“The Indian Evidepae Act has repealed all 
rules of evidenoe not contained in any Statute 
or Regulation and the plaintiff must, there¬ 
fore, show that these papers are admissible 
under some provision of the Indian Evidence 
Act.” 

Equally explicit is the observation of 
Jaokson, J., in the case of Empress v. Ashoo* 
tosh Ohuckerbutty (5) which was heard by a 
Full Bench:— 

“in considering such questions as these, it 
appears to me that embarrassment and 
difficulty will be greatly lessened, if, instead 
of assuming the English law of evidence, 
and then enquiring what changes the Evi* 
denoe Aot has made in it, we regard, as I 
think we are bound to do, the Aot itself as 
containing the scheme of the law, the 
principles, and the/ application of these prin¬ 
ciples to tbe cases of most frequent occur¬ 
rence.” 

The view that the Indian Evidenoe Act does 
in effect prohibit’the employment of any kind 
of evidenoe not specihsally authorized by the 
Act itself has been emphasized in other oases: 
Que n-Empress v, Abdullah (6), Muhammad 
Allahdad Khan v. Muhammad Ismail Khan 

(7) , Collector of Gorakhpur v. Palakdhari Singh 

(8) ! Imperatrise v. Htamber Jina (9). We 
must, consequently, examine, under which pro. 
vision, if any, the evidence was admissible. 

Reliance has been placed by the Grown on 
aection 15 whioh is in these terms,—- 

‘‘When there is a question, whether an act 
was accidental or intentional or done with a 
particular knowledge or intention, the fact 


(4) 7 1 A. 63 at p. 70; 6 0. 744 at p. 764; 6 0. L. R. 
:qo. 4 Sar . p. C. J. 9*; 3 Suth. P. 0. J. 704i Rafique 
ind Jackson 1 a P. O. No. 61; 4 Ind Jur. 423, l Iud. 

De ( O 6) ( 4a 48 0 3 8l atp.491 (F. B.); 3 0. L. R. 270, 1 
L r 70; 2 Ind. Deo. (n. b.) 807. 
id) 7 A. 386 at p. 394; A. W. N. (1836) 78; 4 fad. 

. v gg2 

10 4- 289 at p 326; 6 Ind. Deo. (N. b.) 193. 
l8) 12 A. 1 at p. 11; 6 Ind. Deo. (H. c.) 761, 

(9) 2 B. 81 at P- Sb 1 lud. Deo. (w. »•) 409, 


{9) (1W$; Dean A D, 7% 7 Co* 0. 0. 230, 
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that such aot formed part of a series of 
similar ocourrsnoes, in eaah of whioh the 
person doing the aat was concerned, is 
relevant.” 

This is clearly of no avail. There was no 
room for any hypothesis that the death of the 
woman, whoever might have oansed it, was 
either aaeidental or unintentional. The 
medical evidenoe makes it inoontestahle that 
the aot amounted to deliberate murder. No 
question oould, consequently, arise whether 
the aot was accidental or intentional or was 
done with a particular knowlegde or inten- 
tion. In so far as the charge of theft was 
concerned, there was also no question, whe* 
ther the aot was accidental or intentional or 
was done with a particular knowledge or 
intention. Further, wo oannot overlook that 
no murder was committed in the three 
subsequent instances which the three women 
of the town Shamasundari, Niroda and 
Sindbubala came forward to narrate. Con¬ 
sequently, the aot of murder oould not by any 
stretoh of language be deemed to form part 
of a series of similar occurrences. Mr. Das 
fully appreciated this difficulty and sought 
to utilise section 15 only in respect of the 
charge of theft, although he ventured to 
express the hope that, if the evidenoe was 
admitted under section 15 for this limited 
purpose, the jury would be so influenced there¬ 
by, ' that they would in view of the other 
oiroumstances of the case, bring forward a 
verdiot of guilty as well on the oharge of 
murder as on the oharge of theft. 

The Standing Counsel, in other words, 
wished to achieve by indirect means what he 
oould not possibly attain direotly even upon 
the most favourable interpretation of section 
) 5, This dearly should not be permissible 
and indioates that, in the preeent case, 
separate trial of the oharges of murder and 
theft was desirable as has been pointed out 
by the learned Chief Justice at the oonolusion 
of his judgment. There are, however, other 
difficulties equally insuperable in his way. 
Seotion 15 is of no assistance unlesss it is 
established that the aot forms part of a series 
of similar ooourrenoes. It is well established 
that the gist of the seotion is that, unless 
there is a sufficient and reasonable conneotion 
between the faot to be proved and the 
evidentiary fact, that is, unless, there is 
in substanoe some common link they oannot 

form * teries, There was also the undeni¬ 


able faot that eaob of the ooounenoes had its 
own special features so that they could not 
properly be deemed similar occurrences. 

Reliance was next placed on behalf of 
the Crown upon seotion 14, whioh is in these 
terms,— 

"Facts showing the existence of any state 
of mind, such as intention, knowledge, good 
faith, negligence, rashness, ill-will or good¬ 
will towards any particular person, or show¬ 
ing the existence of any state of body or 
bodily feeling, are relevant, when the exist¬ 
ence of any snoh state of mind or body or 
bodily feeling is in issue or relevant. 

“Explanation 1.—A fact relevant as show? 
ing the existence of a relevant state of mind 
must show that the state of mind exists, pot 
generally, but in reference to the particular 
matter in question. 

"Explanation 2.—But where, upon the 
trial of a person acoused of an offence, the 
previous commission by the acoused of an 
offence is relevant within the meaning of this 
section, the previous oonviction of each per¬ 
son shall also be a relevant faot.” 

It is plain that this seotion is of no 
assistance. The existence of a state of mind 
such as intention, knowledge, good faith, 
negligence, rashness, ill-will or good-will 
towards a person, or the existence of a state 
of body or bodily feeling was not and oould 
not be in issue in the oiroumstanoes of the 
oase. The defence was a complete denial 
and no question of the character contemplat¬ 
ed by section 14 did or could possibly 
arise. The first explanation to the seotion 
creates a further difficulty, because the 
relevant faot proved to show the existence 
of a relevant state of mind must show that 
the state of mind exists not generally but in 
reference to the particular matter in question.' 
The evidenoe introduced was plainly not of 
this description. The illustrations (*)» O’), 
(o) and (p) dearly show that the evidenoe 
oould not be admitted. Reference may par¬ 
ticularly be made to the last two illustra¬ 
tions,—" A is tried for the murder of B by 
intentionally shooting him dead. The faot 
that A, on other occasions, shot at B is 
relevant, as showing his intention to shoot B 
but the faot that A was in the habit of 
shooting at people with intent to murder 
them is irrelevant.” 

* A is tried for a crime; the fact that 
he said somethin? indicating aq intyn- 
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tion to commit that particular crime is 
relevant, but the faot that he Baid something 
indicating a general disposition to commit 
•rimes of that class is irrelevant.” 

These illustrate the elementary principle 
that evidence of general disposition, habit and 
tendencies is not relevant. 

From the statement of the case by Mr. 
Justice Chaudhuri it appears that sections 14 
and 15 were the only sections which had been 
referred to, and I have, consequently, consider¬ 
ed up till now, the question of their true 
construction. Upon a plain reading of these 
sections, I feel no doubt that they do not 
make the evidence admissible. This con¬ 
clusion is supported by the decisions in 
Empress v. Moodeliar (10), Raharud'Hn Man¬ 
dril v. Emperor (11) and Emperor v. Abdul 
Wahid Khan (12). In the 6ret of these oases 
Sir Richard Garth, 0- J., pointed out that 
section 14 applies to that class of oases where 
a particular act is more or less criminal or 
culpable according to the state of mind or 
feeling of the person who does it, and added 
that the Court must be very careful not to 
extend the operation of the section to other 
eases where the question of guilt or innocence 
depends upon actual facts and not upon the 
state of a man’s mind or feeling. Mr. Justice 
Mitter, if I have read his judgment oorreotly, 
did not really dissent from this view. The 
same line of reasoning was adopted in the 
second case, where it was ruled that proof 
cannot be offered of an independent offence 
to show that by reason of suoh independent 
offence the accused is more likely to have 
committed the one for which he is on trial; 
in other words, evidence of such collateral 
offence cannot be received as substantive 
evidence of the offence on trial, though, under 
section 14, evidence may be given of intention 
and like matters where the factum of such 
intention or like matters is relevant. The 
distinction between cases where intention is, 
and oases where intention is not, relevant is 
illustrated by the decisions in Emperor v. 
Debendra Pershad (13) and Emperor v. Abdul 
Wahid Khan (12) which lie on opposite sides 

(10) 0 O. 0565 8 0. L R. 197; 4 Shomo L. R. 
126; 3 Ind Deo. (n. a > 425. 

(11) 22 Ind Gas 187; 18 0. L. I. >73; 15 Cr. L. J. 
43. 

(12) 12 Ind. Caa. 937; 34 A. 93; 8 A- L. J. 1239; 12 

Or. L. J. 011. __ 

(18) 2 Ind. Oaa. 001; 38 0. 573; 13 0. V7, . 973; 

9 0. If. J. 610} 10 Off. Ii. 


of the dividing line. Reference may also be 
made to the decision of West, J., in K. v. Parbhu- 
das (14) where he emphasized the inadmis¬ 
sibility of evidence of one crime (not reduced 
to legal certainty by a conviction) to prove 
the existence of another unconnected, even 
though oognate, orime. On behalf of theOrown 
reliance was, however, placed upon the deci¬ 
sions in Makin v. Attorney General for tfew 
South Wales (15) R. v. Ball (16), reversing R. 
V. Ball(l7), R. v. SmithilS), R v. Bondi 19) and 
R. v. Thompsoni 20) whioh has been affirmed by 
the House of Lords in Thompson v. R. (21), 
No useful purpose would be served by a 
detailed analysis of these decisions; most 
of them, along with other oases, were re¬ 
viewed by this Court in Amritalal Hazra 
v. Emperor (22) where the principles de- 
duoible therefrom as to the law administered 
in England were formulated in the following 
terms :— 

“Facts similiar to but not part of the same 
transaction as the main faot, are not in 
general admissible to prove either the 
occurrence of the main faot or the identity 
of its author. But evidence of similar 
faots, although in general inadmissible to 
prove the main fact or the connection of the 
parties therewith, is receivable, after evi¬ 
dence, aliunde on these points has been giveD, 
to show the state of mind of the parties with 
regard to suoh faot; in other words, evidence 
of similar faots may be received to prove a 
party’s knowledge of the nature of the main 
faot or transaction, or his intent with respeot 
thereto. In general, whenever it is necessary 
to rebut even by anticipation the defence of 
accident, mistake or other innocent condi- 

(14) 11 B H. C. R. 90. 

(15) (1894) A. 0. 57; 63 L. J. P.0.41; 6 R, 
373; 69 L. T. 778; 17 Oox 0. 0. 70A; 68 J. P. 148. 

( 16 ) (1911) A. 0. 47 at p. 52; 80 L. J. K. B. 
691; 103 L. T 738; 75 J. P. 180; 22 Oox. 0. 0 . 360; 66 
8. J. 139; 27 T. L. R. 162. 

(17) (1910) 5 Or. App. Rep. 238. 

(18) (1917) 11 Or. App. Rep. 229; 84 L. J. K. B. 
2153; 114 L. T. 239; 80 J. P. 31; 25 Oox 0. 0. 271, 69 
8. J. 704; 31 T. L. R. 617. 

(19. (19001 2 K. B. 380; 75 L. J. K. B. 093; 96 L. 
T. 296; 54 W. R. 588; 70 J. P. 424; 2L Cox 0. 0. 
252; 22 T L. R. 633. 

(20) (1917) 2 K. B. 630; 86 L. J. X. B. 1321; 117 
L. T. 67'> ; 81 J. P 260; 61 8. J. 647; 33 T L. R. 500. 

(21) (1918) A 0, 221; 87 L. J. X. B. 478; 118 L. 
T. 418 ; 82 J. P. 145; 02 8. J. 260; 13 Or. App. Rep. 01 
at p. 00; 34 T. L. R. 204. 

(22) 29 Ind. Oaa. 513; 42 0. 957 at p. 997; 21 0, L, 
J, 331} 19.0, W. N. 676} IS ',0r. L, J. 497, 
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tion of mind, evidence that the defendant 
has been oonoerned in a systematic course 
of oon^uot of the same specific kind as that 
in question may be given. To admit evi- 
denoe under this head, however, the other 
aats tendered must be of the same speoifio kind 
as that in question and not of a different 
character and the aots tendered must also 
have been proximate in point of time to that 
in question.” 

I have re examined these oases and I see no 
reason to doubt the aoouraoy of the above 
statement, whioh fully aooords with the 
deoieioDS of the Court of Criminal Appeal in 
the oases of R, v. Rodhy (23) and 
R. v, Ellis (24) as also other recent 
oases, suoh as Thompson v. R. (21J, R v. Fisher 
(25), R. v. Mason(26), R. v . Baird (27), Perkin* 
v. Jeffery (28). It is plain that the prinoiples 
so enunoiated are of no assistance to the 
proeeoution. On the other hand, there is an 
important passage inthe judgmentof Kennedy, 
J., in the case of R. v. Bond (»9) to whioh 
the attention of the Standing Counsel was 
drawn by the learned Chief Justice inthe 
oouree of the argument, as destructive of his 
contention :— 

The admissibility, not merely the weight, 
of the evidence depends upon the evidence 
of suoh oonduot as would authorize a reason¬ 
able inferenoe of a systematio pursuit of the 

same criminal object,” 

There is thus no escape from the position 
that neither eeotion 14 nor seotion 15 
of the Indian Evidence Aot is of any 
assistance to the proseoution. 

The Standing Counsel was fiually con- 
strained to invoke the aid of sections 9 and 
1J. Reliance was plaaed upon the rule 
prescribed by section 9 that facts whioh 
establish the identity of any thing or person 
whose identity is relevant, are relevant in 
so far as they are necessary for that pur- 
pose. This does not advance the argument 


T 19 I8 3 K ‘ B ' 468j 9 C ?- A PP- Re P- 69; 82 L, 

n 109 L - T - 476: 77 J - p - 4 « 6 ; 23 Cox C, 

C. 674; 68 S. J. 61; 29 T L. R. 700. 

(24) (1910) 2 K. B. 746; 6 Cr. App. Rep. 41; 79 L, 
J. K. B. 841; 102 L. T. 922; 74 J. P. 388; 26 T. L R 
686 . 

(25) (1910) 1 K. B. 149; 79 L. J. K. B. 187; 102 L 
T-VJ; 74 J. P. 104; 26 T. L. R. 122; 22 Cox C.C. 270 

C 014 ) 111 L. T. 336; 78 J. P. 389; 24 CoxC. C 

805, 

(27) (1915) 84 L. J. K. B. 1786; 113 L. T. 603. 

r m 8 Ly 9 Jn 6 i 2 » K,B - 702 * ® 4Ll B - 1664, 113 
•fc. T. 456,79 J, P. 426, 81 T, L, 44$, . * 


£1 fill 

for the prosecution. No question of identity 
arises till the offenders who committed the 
crime under investigation are ascertained by 
independent evidence. Seotion 11 is equally 
unavailing. That seotion provided that faSts 
not otherwise relevant are relevant if by 
themselves or in connection with other f&ctd 
they make the existence or non-existence of 
any fact in issue or relevant fact highly 
probable or improbable. As was pointed but 
by West, J. f in R, v. Parlhudas (14),the seetibn 
is no doubt expressed in terms so dftensifa 
that any fact whioh can by a chain of ratio* 
oination be brought into cOnnedtion With 
another so as to have a bearing upon a pdint 
in issue, may possibly be held to be helevadt 
within its meaning. But the connections df 
human affairs are so infinitely various and 
so far reaching that thus to take the deotibfl 
iD its widest admissible sense would be tb 
complicate every trial with a mate of collateral 
enquiries, limited only by the patience atod the 
means of the parties. That such an extensive 
meaning was not intended is possibly indidat- 
ed by the fact that the illustrations do nbt gO 
beyond oases familiar in the English Law ef 
Evidence; Queen-Empress v* Varjiraht (09) 
A restriction is farther obviously imported 
by the use of the expression highly pro¬ 
bable or improbable. In the case before til, 
what is the substance of the matter P A arid 
B are obarged with theft committed in 1914 
in the bouse of a prostitute ; evidence is 
brought forward to chow that 0 and D 
committed a theft in the house of anothef 
prostitute in 1918 in somewhat similar circuits 
stances. £ am not prepared to hold tbfct the 
latter evidenae is admissible either tindef 
section 9 or under section 11 to prove that A 
and B are the same persons as 0 and 
I hold, accordingly, that sections 9 add Hare 
of no greater assistanae to the prostitution 
than seotions 14 and 15. 

The question next arises, what are fcbb 
functions of this Court in snch oiroumstandes P 
The answer depends upon the trtie construc¬ 
tions of clauses 25 and 26 of the Letttifs 
Patent. The matter was reviewed id itty 
judgment in the oase of Fateh Ohand v. 
Emperor (2), t then dame to the conclusion 
that the obvious intention of the slausSI, to 
be gathered from their plain language, UiB 
that the oase reserved or Cettifidd should bo 

(29) 16 B. 414, 8 Ind, (*, ») 766* . 
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finally decided on review and not remitted for 
retrial. This was in accord with the view 
taken in along line of oases in this Coart and 
elsewhere; fi. y. Navroji (30), Imperatrix v. 
Pttamber Jina (9), Emperor v. Narayan 
Raghunath (31), Queen v. Hurribole Ohunder 
Qhote (1), Queen-Empress v. O'Hara (32). 
Upon a fresh oonsideration of the subject, I 
see no reason to resile from the opinion previ¬ 
ously expressed by me. This view, it may be 
added, also aoaords with the accepted inter¬ 
pretation of eeotion 2 of the Crown Cases 
Act, 1843, whiah famished the model for the 
provisions of olaoses 25 and 26 of oar Letters 
Patent [fi. v. Saunders (33), fi. v. Gib¬ 
son (34)] ; though I am not unmindful that in 
fi. v. Mellor (35) and R, y. Yeadon (36), 
the Court for Consideration of Crown Cases 
Reserved, granted a venire de novo under very 
exceptional airaumstanaes whiah vitiated 
the trial as eonduated in a manner unknown 
to law. [See, however, the deaisions of the 
Judicial Committee in fi. v. Bertrand (37) and 
fi. v. Murphy (38) whiah dissented from B. 
y. Scaife (39)]. But, apart from this analogy, 
I hold, on the plain language of alauses 25 
add 26 of the Letters Patent, that the in¬ 
tention was that the ease should be Anally 
decided on review and not remitted for 
re-trial. 

This leads meon to the next point, namely, 
oan the Court on review, examine the evid¬ 
ence and determine whether, after exelusion 
of the inadmissible evidence, the residue is 
sufficient to justify the conviction P The 
Standing Counsel has argued that the Court 
is not merely competent, but is really bound 
to follow this prooedure. On behalf of the 

(80) 9 B. H. C. R. 868. 

(81) 32 B. Ill; 9 Bom. L. R. 789; 6 Cr. L. J. 104; 
2M. L. T. 414. 

(82) 17 0. 612/ 8 Jnd. D«o, (n. b.) 967. 

(33) (1899) 1 Q. B. 490; 08 L. J. Q. B. 296; 80 L. 
f. 28; 63 J. P. 160; 16 T. L. R. 186. 

(34) (1887) 18 Q. B. D. 537; 66 L. J. M. C. 49; 56 L. 
T. 867; 36 W. R. 411; 16 Oox 0. 0.181; 61 J. P. 742. 

(36) (1868) Dears & B. 468; 7 Cox C. C. 454; 27 L. 
J. M. C. 121; 4 Jur. (v. B ) 214; 6 W. R. 322. 

(30) (1861) Leigh & Cave 81; 9 Cox C. C. 91; 31 

L. J. M. C. 70; 7 Jur. (n. b.) 1128; 6 L. T. 32^'; 10 W. 
R. 64. 

(37) (1867) 1 P. C. 620; 4 Moo. P. 0. (n. b.) 460; 
80 L. J. P. C, 61; 10 L. T. 762; J6 W. R. 9; 10 Cox O. 
0. 618, 16 B. R. 391. 

»38> (1869) 2 P. C. 636; 6 Moo. P. 0. (n. s.) 17 _ ; 
38 L. J. P. C. 63; 21 L. T. 698; 17 W. R. 1047; 11 Cox 
G. 0. 872, 10 B. B. 698. 

( 9) (1861) 1-7 Q. B. 286, 2 Den. 0. 0. 281, 20 L. i. 

M, Q, 229, 16 .Tor. 607, 6 Cox 0. CL 248) 117 8. B. 1271. 
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accused it has not been disputed that this 
aontention aoaords with the numerous 
deoisions previously mentioned, but we have 
been pressed to hold that they were overruled 
by implication by the Judioial Committee in 
the case of Subrahmania v. King.Emperor 
(40). Relianoe has also been plaoed upon 
the observations of the Judioial Committee in 
Makin v. Attorney General for New South Wales 
(15) where they emphatically oondemned the 
transference, from the Jury to the Court, of 
the determination of the question, whether 
the evidence, that is, what the law regards 
as evidenoe, established the guilt of the 
aooused. The question thus raised is not 
fre8 from difficulty and was left open in the 
case of Fateh Chand v. Emperor (2) as the 
evidenae there wae manifestly insuffioient to 
support the oonviotion. In the ease before 
us the question has been re-argued and I 
have arrived at the conclusion that the Judioial 
Committee did not, by their decision in 
Subrahmania v. King Emperor (40), overrule 
by implication the series of oases in Calcutta 
and in Bombay where the High Court had^ 
in oases reserved or certified, reviewed the 
evidenoe and determined the question of guilt 
of the accused. The decision of the Judicial 
Committee must be limited to oases of 
the type then before them, namely, where 
the trial had been oondueted in a mode en- 
tirely prohibited by law, and cannot be ex¬ 
tended to oases where evidenoe had been 
erroneously received or improperly rejected. 
If this view were not adopted, the result 
would follow that, wherever • evidence, 
however trifling its effect, had been 
erroneously received or excluded the Couit 
would be constrained to; quash the convict 
tion and eentenoe and set free the aCCdscd 
as no re trial could be ordered SuCh a con¬ 
clusion would direotly contravene the princi¬ 
ple enuooiated in section 167 of the Indian 
Evidenoe Act,— 

“The improper admission or rejection of 
evidence shall not be ground of itself for 
a new trial or reversal of any decision in 
any case if it shall appear to the Court 
before whioh such objeciion is raised that, 
independently of the evidence objected to 
and admitted, there was sufficient evidence 

(40) 26 M. 61, 6 0. W. N. S66; 11 M. L. J. 233; 3 
Bom. L. R. 640; 28 I. A 267; 2 Wejr 271, 8 8&r. P. 
C. J. 160 (P. 0.), 
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to justify the decision or that, if the reject- 
ed evidence had been received, it ought 
not to have varied the decision. ” 

Tbia provision, by the very generality 
of its terms, applies as much to Criminal as to 
Civil oases f" Queen v. Hurribole Ohunder Qhose 
(0, Empress v. McGuire (41), B. v. Navroji 
(30), Queen-Empress v. O'Hara (32), Impera • 
trix v. Pitamber Jina (9)]. We must, 
consequently, bold that it is inoumbent on 
this Court to investigate whether, inde¬ 
pendently of the evidenoe objeoted to and 
admitted, there was sufficient evidenoe to 
justify the verdict of the jury. 

When we examine the evidenoe, we must, 
as the learned Chief Justice has pointed 
out, consider whether we may, with reason 
able certainty, hold that, even if the evidenoe 
improperly admitted had been excluded, 
the jury, upon the residue of the evidenoe, 
would have brought in a verdict of guilty. 
If this stand-point were not adopted the 
result would be that in every case where 
evidenoe bad been wrongly admitted and 
the question was on that ground brought up 
for review, the accused would be praotioally 
deprived of the benefit of what is called by 
Lord Hersobell, L. C., " the much cherished 
right of trial by Jury in Criminal oases ” 
[MoAtn v. Attorney-General for Eew South Wales 
(15)]. The Judges would in truth be sub¬ 
stituted for the jury, the verdict would 
become theirs aod theirs alone and would 
be arrived at upon a perusal of the evidenoe 
without any opportunity of seeing the 
demeanour of the witnesses and weighing 
the evidence with the assistance afforded 
thereby. This aspect of the matter was 
emphasized by Sir John Coleridge in B. v. 
Bertrand (37) in impressive language 
which may be usefully re-called,— 

" The most careful note must often fail 
to convey the evidence fully in some of its 
most important elements, those for wbioh 
the open oral examination of the witness 
in presence of prisoner. Judge and Jury is 
so justly prized. It oannot give the look 
or manner of the witness, his hesitation, his 
doubts, his variations of language, his con- 
fidenoe or precipitancy, his calmness or con¬ 
sideration ; it cannot give the manner of 
the prisoner when that has been important 

% 

(41) 4 0, W, N. 4§3, 
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upon the statement of anything of particular 1 
moment ;...it is, in short, or it may be, the • 
dead body of the evidence, without its 
spirit, which is supplied, when given openly 
and orally, by the ear and eye of those 
who receive it. ” 

A grave responsibility, consequently, rests ' 
upon the Court when it is called upon to : 
review the case on the evidenoe under 1 
clause 26 of the Letters Patent read with 
seotion 167 of the Indian Evidence Act 
The evidenoe improperly admitted might 
have' chiefly influenced the jury to return 
a verdict of guilty, and the rest of the; 
evidenoe, which might on paper appear to 
the Court sufficient to support the conviction' 
might have been reasonably disbelieved by 
them in view of the demeanour of the 
witnesses or might have been regarded by 
them isolated from the foreign matter im¬ 
properly introduced as wholly insufficient 
to justify an inference of guilt. In suoh‘ 
oircumstances, the right principle to adopt 
is to ask ourselves whether we can feel 
certain that, on the residue of <he evidenoe, a 
reasonable jury would have brought in a 
verdiot of guilty ; and this is precisely the 
test formulated by Issao9, L, C. J., in the 
case of R. v. Barron (42). In that case 
evidenoe of a previous aoousation of ah 
offence similar to that oharged had been 
improperly given. In an appeal against the 
oonviotion it was held that the evidenoe 
was prejudicial to the accused and should 
not have been admitted. The Lord Chief 
Justice then added that, as “ we oannot be 
certain that the jury would have found 
him guilty, if it bad not been admitted” 
the oonviotion must be quashed. To the 
same effect are the following observation!! 
of Lord Alverstone, 0. J., in the case of B. 
v. James Oampbell (43) where the appeal 
was allowed and the conviction quashed on the 
ground that substantial evidence against the 
defendant had been improperly admitted 

"It is not possible to say that thie 
evidenoe may not have had a serious 
effect, it is true there was weighty evidence 
besides this, but we cannot say that the 
jury would have returned the same verdict 
on that evidenoe alone. ” 

(42) (1913) 9 Cr. App. Rep. 236; 110 L. T. 860j 78 
J. P. 184; 24 Cox C. 0. 83; 30 T. L. B. 1 87 . 

(43) 8 Or, App, Rep. 76, 
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The same teat has been adopted and 
applied in other oases ; B. v. Bodley (23), 
B. v. Stephen Norton (44). 

When we examine the evidence in the 
ease before ns from this standpoint, what 
is the position ? There is no room for doubt 
that the evidenoe improperly admitted was 
introdnoed with a view to influence the 
opinion of the jury, and the character of 
that evidenoe justifies the conclusion that, 
in all human probability, they were ir.flu- 
eneed thereby As regards the residue of 
the evidence it cannot be disputed that 
there are important contradictions ; and 
this is not strange, as the oral evidenoe 
upon the question in controversy, whioh was 
one of identification, was adduced more than 
four years after the alleged inoident. The 
majority of the witnesses who oame forward 
to depose necessarily belonged to a class 
whioh does not inspire me with absolute 
confidence in their testimony , the most 
respectable amongst them identified the 
accused neither promptly nor without hesi¬ 
tation ; on the other hand, the attempt 
made by the Police to refresh ihe memory 
of some amongst them by photographs and 
suggestions is by no means reassuring. 
Finally, we cannot ignore the faot that, 
even on the whole evidetoe as adduced at 
the trial (inolusive of the evidenoe improperly 
admitted), the verdiot of the jury was net 
unanimous ; the very fact that they 
disagreed shows that to some minds, at any 
rate, there seemed to be doubts in the 
case. The substance of the matter then 
is that the residue of the evidenoe is by 
no means ooDolusive, if there are some con¬ 
siderations in favour of a oonviotion there 
are others no less strong in favour of an 
acquittal ; and I am not prepared to say 
that the Jury would —not might —have come 
to the same oonclneion aB they did upon 
the entire evidenoe. In such oironmstan- 
oes, in a case of extreme gravity like this, 
where men are on trial for their lives, I 
feel no doubt as to the course to be adopt¬ 
ed ; in my judgment, the oonviotion and 
Sentence upon both tbe aeoueed must be 
quashed. 

Fliicbbb, J., agree with Justice Sir 
Asutoeb Mookerji. 

(44) (1810) 2 K. B. 406: 6 Cr. App. Bep. 65? 79 L. 
J. K. B. 756: J02 L. T. 926, 74 J. P. 376, 64 8. J. 
002, 20 T. L. B, 660, 


CniuDHORi, J.—The following is a short, 
statement of the facts of the oase before 
ns: — 

It is said that the two accused lived 
for some time about tbe end of 1914 in the 
bouse of a rioh woman of the town named 
Dakho. They and Dakho occupied the 
first floor and she had prostitute tenants in 
tbe ground floor. Dakho became the mis¬ 
tress of accused No. 1 who had introduced 
himself as a wealthy Baba. He brought 
accused No. 2 there as his Durwan. On 
the 10th Deoember 1914 the outer door of 
the house was padlocked by aooused No. 2 
at about midnight and both of them were 
in the upper floor that night. Next 
morning that door was found open with the 
padlook hanging from a ring attached to it 
and the woman’s room was found padlooked 
from outside. The other inmates thought 
she had gone out, but as she did not return, 
a searoh was made for her and the Police 
were eventually informed. The door was 
burst open and her dead body was discovered, 
the bead practically completely severed 
from the body, aDd all her valuables gone* 
The two men were also missing. No traoe 
of them could be found and the Police 
dropped the investigation in July 1915. 

I now proceed to state tbe facts whioh led 
to their arrest and triaJ. 

On tbe 14th November 1918 a woman of 
the town named bbamasundari complained 
about a theft from her loom of property of 
considerable value (about Rs, 4,000) against 
two pereoDP, naming them as Narain Babu 
and Mabatir Pandey, who bad introduced 
themselves as a rich man and a Durwan. 
Inspector Mabei-dra Naih Mukerji was 
plaoed in charge of the investigation. Jn 
course of that enquiry he oame across a 
woman of the town named .Niroda who 
bad a similar complaint and gave tbe name 
of another woman named Sindhubala who 
also bad a similar ccmplaint against a 
Babu and a Durwan who used to aooom* 
pany him. Tbe man she said called him¬ 
self Probash Kumar Roy alias Birendra 
Nath Roy. She gave the Police Officer a 
photograph of ibe Babu (Exhibit 33). 
The photograph was shown to Shamasun- 
daii and Niroda and they identified it as 
that of the Babu. This was on the 27th 
November 1918, Sindhubala mentioned a 
woman of th? Dame of Riran who to)d the 
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officer- that she had seen the men living 
together in a tiled hat at 6, Piarabagan 
Lane, and took him there on the 2'^th Novem¬ 
ber 1913. The offioer got that house watched 
np to the 21st Deaember 1918. No one 
•ame there. He then eearehed the house. 
Some ornaments were found, amongst them, 
Exhibits 7 and 9 (a silver tora and a silver 
gote) and some letters and post-cards, 
amongst them Exhibits 8 and 9. He reaeived 
gome information and went to Khulna. He 
returned to Calcutta on the 28fch Deaember 
1918 and, on some information, watched 
another honse. 19, Goabagan Lane, and arrest¬ 
ed the seoond aaen8ed there next day. On 
the 5th of Jannary 1919 he got the names 
of certain persons from another Poliae 
Offioer who was connected with the investi¬ 
gation of Dakbo’s mnrder. On the 9th of 
January 1919 he showed them the photo¬ 
graph, Exhibit 33. They identided it as 
that of the Baba who had lived with 
Dakbo. The investigation continued : on the 
11th of March, at about lip. m., he was 
sent for by Niroda who had managed to 
catch hold of accused No. 1 when he visited 
another woman of the town. The Inspector 
arrested him and entered a charge against 
him at once. The accused made a statement 
and took the officer to premises 5, Patuatola 
Lane which was searched and a shawl was 
found. A searob list (Exhibit 3) was pre- 
pared ard the accused signed it as Pan- 
ohanan Das. The shawl is item No. 11 in 
Exhibit 3. Five photographs were also found, 
item No. 13 in Exhibit 3. One of these was 
his and the others of himself and Sindhobala 
taken together. A receipt for a plaint was also 
found there. After some farther investigation 
the oase was sent up for trial. The charges 
framed against them are under sections 302, 
302/114, 120-B, 380/114, Indian Penal Code. 

The most important point in this case ie 
that of the identity of the two aooused. The 
proseoution gave evidence bow the aooused 
were traced and arrested. Evidence of 
Sbamasundari, Niroda and Sindhubala in 
connection therewith was given by the pro- 
eecution and it was contended on behalf of 
the Crown that they were entitled to give 
evidence, that the two aooused went to rich 
prostitutes together, one introducing himself 
as a Babu and the other as his Durwan, that 
they assumed different names at different 

times, and that these prostitutes missed 
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valuables about the same time as they dis¬ 
appeared. That those were a series of acts 
showing a system which the two used to 
pursue. As the matter was not covered by 
authority in this Court I reserved certain 
points which are fully set out in my note of 
reference. It also oontains a eummary of 
what was argued and refers to the oases cited. 

Seotion 9, Evidence Act, says that facts 
necessary to explain or introduce a fact in 
issue or relevant fact, or which support or 
rebut an inference suggested by a fact in issue 
or relevant faot or which establish the 
identity of any person whose identity is 
relevant or which show the relation of parties 
by whom any suoh faot was transacted are 
relevant, in so far as they aro necessary for 
that purpose. 

I bold that it was competent for the pro¬ 
secution in this oase to prove facts showing 
that the two lived together, had business 
transactions together, that they used to 
correspond, that they visited rich prostitutes 
together, one of them introducing himself as 
a rioh Babu and the other as his Durwan, 
that they were the same persons although 
they had given different names. These facts 
are relevant under section 9 of the Evidence 
Act for establishing their identity and assoSr- 
aticn. It was open to the defence to say 
that it was a oase of innocent assobiatiolh 
The question, therefore, arises “is evidenoe to 
negative suoh defence permissible ?*’ Section 
14 leys down that faots showing the exiatentfe 
of &Dy ttate of mind such as intention are 
relevant:—Explanation 1 limits it thus,— 
A fact relevant as showing the existence of 
a relevant state of mind must show that 
the state of mind exists, not generally but 
in reference to the particular matter in 
question. Explanation (2), however, extends it, 
making the previous conviction of a person 
a relevant faot where upon the trial of such 
person the previous conviction is relevaiit 
within the meaning of section 14. 

In this connection seotion 15, Evidence Aot| 
is important, it lays down that whert 
there is a question whether an aot was 
accidental or intentional or done with a 
particular knowledge or intention the 
fact that, fuch act formed part of a series 
of similar occurrences in each of which the 
person doing - the act was aodOefrned is 
relevant. It is wrotig to say that this fled* 
tk>n oply deals with intention as Opposed to 
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eident. The words underlined (italicised) were 
added by eeotion 2, Act III of 1891, which 
must not be overlooked in oonstruing section 
15. The ease for the prosecution ip, that 
the two accused used to introduce themselves 
to riofi prostitutes as a wealthy master and 
servant. Odo of them used to remain in the 
room of the prostitute and the other, the 
Durwan, kept guard. They lived in their 
houses for some time to gain their confidence 
and when they found a favourable opportun- 
eity committed theft and disappeared. That 
is the system they pursued and it is urged 
that it ie competent for the prosecution to 
prove it in order to show that when they 
same to Dakbo they intended to rob her, and 
that section 15 allows snob evidenoe to be 
given, namely, that in other instances they 
played a similar part in the bouses of other 
rich prostitutes whose valuables disappeared 
simultaneously with their disappearance, in 
order to show intent, guilty knowledge, 
design or system, and that it is open to the 
prcseoution to rebnt the defence that they 
had met accidentally inDakho’s bou'e, or that 
they bad gone there without any dishonest 
motive, that is to eey, to give evidenoe of 
similar incidents although subsequent m 
date in which they were obarged with bav- 
irg committed theft. I agree with that 
contention and hold that the evidence objected 
to was rightly admitted. The English, eases 
in support of this view are referred to in my 
note of reference, l do not see aDy difference in 
the Indian Law on the the subject. No odo 
*ew the accused committing the offenoes 
they are charged with. The direot evidence 
is that they were in the bouse that night 
and they disappeared the next morning, 
when the murder and robbery were discover¬ 
ed but the case mainly depends upon 
collateral eircumetances. I understood that 
my learned colleagues were prepared to hold 
that there was no doubt upon the evidenoe 
that two men were in the house cf 
the deceased that night and aeted in concert 
and murdered and robbed her. I take it 
that they hold that those two men whoever 
they were, conspired to commit theft, com¬ 
mitted it and also committed murder, the 

motive being theft. 

No cjoubt, evidenoe tending to show that 
the accused have been gnilty of criminal 
acts other then those covered by the indiot- 
ic opt admissible unless upon the issue 


whether the aots obarged against the accused 
were designed or accidental or unless tr> rebut 
a defence othorwise open to them. Makin v. 
Attorney General for New South Wales (15), 
E. v. Wyatt (451. In this case, no doubt, 
the severed head proved it was murder, 
and the loss of valuables, theft, but there 
was something more to be proved, namely, 
that the motive for the mnrder was theft 
and that the two persons who were in the 
house had combined to commit suoh theft. 
The murder and robbery were parts of one 
transaction. It is the general rule of law to 
admit evidence of motive. It was urged in 
this oase as it was in AfaWn v. Attorney- 
General for New South Wales (15) 
that evidence is admissible of any aots 
or doings of the person accused if 
suoh aots or doiDgs are so connected with the 
transaction under oharge or are of a cha¬ 
racter so similar thereto as to lead to a reason¬ 
able inference that the prisoner committed 
the act obarged, but it is hardly neoeseaiy 
to discuss aoy general proposition of that 
character. Section 11, Evidence Act, was 
invoked in aid by the prosecution but its 
terms are so general that I am not prepared 
to use it. In this ease I am satisfied that 
the evidence was properly laid before the 
Jury and dissent from the opposite view. 

Then, the question arises wbat the Court 
is to do if the evidenoe is rejeoted. Sections 
25 and 2*3 of the Letters Patent deal with 
the matter, it has been uniformly held in 
this Court, ever since the case of Queen v. 
Hurribole Ohunder Qhoseil), that this Court is 
alone empowered to deal with the remaining 
evidenoe and give its final judgment on it, and 
not the Court below and that an order for re¬ 
trial is not competent. Although I share the 
doubt of Ponfcifer, J., as to the correctness of the 
ruling in Queen v. Hurribole Ohunder Qhcee (l), 
I feel bound by it and subsequent rnlinga 
which have been uniformly followed all these 
years. The PrivyCounoil has not also question¬ 
ed it in Subrahmania's cate (40), where it was 
oited. I think that it is entirely wrong that the 
aaoused should thus be deprived of the 
verdict of a jury and the function of the jury 
should by transferred to a Bench of Judges 
which has to deal with the residue of the 
recorded evidenoe. 

Section 167, Evidenoe Act, bap been held 

(45) (1904) 1 K. B. 188; 78 L.'J. K. g. 16, f» J. P. SU 
62 W. B. 285, 20jT. L. B. 68 20 Co* C. 0. 492. 
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applicable to such oases. It says that we are 
to determine if there is sufficient evidenoe 
to justify the decision independently of 
the evidenoe objected to and admitted. 
I think there is. In so deciding I am keep¬ 
ing the evidenoe objeoted to entirely aside. 
I told the jnry that it wonld not be 
improper for them to attaoh but little value 
to that part of the ease and oall attention 
to the penultimate paragraph of my note of 
reference. 

I believe the evidenoe of identification, 
although the photograph of the aooused No. 1 
was shown to Manoda, Annoda, Prafulla and 
Giribala by the Investigating officer before 
they were examined in Court. That they 
took time in identifying him when the photo- 
graph was first shown was natural as the 
man was dressed up when the photograph 
t?as taken. It was shown to them more than 
three years after they had seen him. Prafulla’a 
doubt, when the aooused was first shown to 
him after his arrest, was also due to lapse 
of time. He had seen the man only on two 
occasions; on one of suoh oooasions, however, 
he was with the aooused for sometime. I 
do not think the shawl has been suffitiently 
identified. I plaoe muoh reliance on the 
evidenoe of the silversmith as regards the goto 
whioh was found in the box of aooused No. 2. 
The other evidence about the identification is 
not without value. It is olearly established 
that these two were well-known to eaoh other 
and that they had given different names 
to different people and that aooused 
No. I is not a Zemindar or a Zemindar’s son, 
but a menial servant. The statements 
made by Manoda, Annoda, Panohu Keora 
and others to the Polioe soon after the 
Occurrence I oonsider of great value. I have 
bo hesitation in bolding that both the aooused 
are guilty of the offence of murder, robbery 
and oonspiraoy to rob, as oharged. It is 
bot for us to speculate what tbe jury would 
have done. It is for us to arrive at a deci¬ 
sion and, after all, one’s own mind is his best 
standard. 

' Walmslet, J.— I agree with the learned 
Chief Justice in holding that the evidenoe 
to whieh objeotion was taken was not admis¬ 
sible, 

I accept the proposition that this Court 
has on previous occasion held that it cannot 
Order a re-trial. 

On the merits, I am satified that the two 


aooused before us are the men who caused 
the unfortunate woman’s death. The evi¬ 
dence given by the inmates of the house and 
by tbe Doctor is of a convincing nature, and 
my learned brother who presided at the 
trial believed the witnesses to be speaking 
the truth. I do not think it necessary to 
ask what view a jury would take of the 
evidenoe, except so far as the opinion of 
a hypothetical jury affords a standard:: of 
reasonableness. If it were Deoessary to ask 
such a question I should hold that of nine 
reasonable men at least two-thirds would 
believe the evidenoe, and, having regard to 
the terms of the charge delivered by my 
learned brother, I would go further and hold 
that, as a matter of fact, the seven jurors 
who found the accused guilty, found them 
guilty on the evidenoe to whioh objeotion 
cannot be taken. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 322 of 1920. 

July 14, 1920. 

Present :—Mr. Justice Sulaiman and 
Mr, Justice Ryves. 

E MPE ROR—Prosecutor 

versus 

_ w ' 

JHAMMAN and others — Accused, 

Penal Code ( Act ILV of I860;, s. 304— Fatal blow 
struck in course of fight —Uncertainty as to who 
struck blow — Offence. 

Where two parties armed with lathis indulge in 
a fight, and one of the contesting parties receives 
injuries from the effects of which he dies, but it is 
uncertain whioh of the several persons oomposing 
the opposite side struok. the fatal blow, these per- 
sons are guilty of an offence under section 304 of 
the Penal Code. [p. 943, col. I.] 

Criminal revision from the Sessions state¬ 
ment. 

Tbe Assistant Government Advocate, for 
the Grown. 

JUDGMENT. —In this oaee notice was 
issued to the aooused persons to show oause 
why their conviction under section 325 of the 
Indian Penal Code should not he altered to 
One under section 304 of the same Oode and 
the sentences enhanced. Notioes have been 
duly served but no one appears on their 
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behalf. The aase for the proseoution was 
that one Ekram had purchased a Bold in 
village Dandpur adjoining the plots owned 
by the accused, that on the 21st of October 
1919 the accused armed with lathis 
went ito Ekram’s plot to upset the orops, 
that Ekram remonstrated, on which there 
was a fight in which Ekram and his nephew 
Bam Chandra were badly beater, Ekram 
dying on the spot. The learned Sessions 
Judge was of opinion that “the evidenoe 
did not show who amongst the acoused had 
such a blunt weapon of broder dim9nsions. 
It is also not clear at all as to who gave 
this deadly blow and, under the circumstances, 
the oonvictioD can only be under section 325, 
Indian Penal Code.” He placed reliance on 
Emperor v. Bhola Singh (l). 

The medical evidenoe makes it quite 
clear that the deceased Ekram received no 
leas than d injuries, 5 of which were cn the 
head and one of which smashed his skull 
to pieces and there can be no doubt that the 
deceased seems to have been beaten even after 
he had fallen on the ground. The learned 
Sessions Judge has, however, found “there 
appears to be greater reason to believe that 
Mukanda and Ekram’d party went to take 
forcible possession of one-half of the field 
than that the acoused went to upset the crops.” 
He goes on, however, to remark that it is 
quite clear to him that both sides went 
prepared to fight, for men on both sides 
received injuries. They were armed with 
lathis and they went to fight in vindication 
of their rights or supposed rights. In our 
opinion, on the faots found by the learned 
Sessions Judge, there can be|no doubt that the 
acoused persons were at least guilty of the 
offence under section 304, Indian Penal 
Code. The case referred to by the learned 
Sessions Judge has not been followed in a 
number of subsequent cases. We may 
briefly refer to the following :—Kanhai v, 
Emperor{2), Hanuman v. Emperor{ 3), Emperor 
V. Bam Newat (4) and Emperor v. Oulab (5), 

(1) 29 A 282; A- W. N. (1907) 51; 4 A. L. J. 207; 
6 Cr. L. J. 130. 

(2) 21 Ind. Cos. 067; 11 A. L. J. 762; 86 A. 329; 14 
Or. L. J. 609. 

(8) 21 Ind. Can. 1006; 11 A. L. J. 926; 35 A. 500; 
14 Or. L. J. 086. 

(4) 21 Ind. Cm. 603; 36 A. 600; 11 A. L. J. 801; 
14 Or. L. J. 616. 

(6) 47 Ind. Oas. 805; 40 A. 680, 16 A. L. J. 731, 19 

Or. L, J. 968. 


It appears, however, that both the 
accused persons are very young. Jhamman 
is 20 years and Dhal Singh is i7 years. In 
view of their jonth and the fact that it was 
Mukanda and Ekram’s party that went to 
take foroible possession of one half of the 
field, we are of opinion that the sentence of 5 
years’ rigorous imprisonment on each would, 
under the circumstances, meet the ends of 
justire. We accordingly alter the conviction 
from one under seotion 325. Indian Penal 
Code, to one under section 304, Indian Penal 
Code and enhance the sentence to 5 years 
rigorous imprisonment in eaoh case. The 
sentence under the rioting jection will stand 
and will run concurrently. 

Sentence enhanced. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 156-Bop 1919. 

February 27, 1920. 

Present : — Mr. Prideaux, A. J, C. 

GUNWANTRAO— Applicant 

versus 

SHAMRAO and others—Non- 
Applicants. 

Criminal Procedure Code (Act V of 1898), ss. 437 
439— Revision—Order of discharge —Practice. 

It is only as a Court of last resort, after appli. 
cation lias been made to tho District Magistrate or 
Sessions Judge, that tho Judicial Commissioner 
will interfere, under section 439, Criminal Procedure 
Codo, with an order of discharge, [p. 944, col. I.] 

Criminal reviaion of the order in Crim. 
inal Case No. 80 of 1918, deoided on the 8th 
August 1919, of the Sub DivisionalMagistrate 
Akola. 

Mr. G L. Subhedar , for the Applicant. 

Mr. M. V. Joshi, for the Non-Applicants. 

Mr. P. Lobo, tor the Crown, 

ORDER.—This is an application asking 
this Court to interfere in revision and to 
set aside the order of discharge passed by 
the Sub Divisional Magistrate, Akola, wh » 
has discharged the three non-applicants io 
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a oase in which the applicant aooused them 
of murdering his father. No applieation 
has been made to tho District Magistrate 
nor yet to the Sessions Judge under section 
437, Criminal Procedure Code. It is the 
practice of this Court not to interfere in 
revision except as a Court of last resort, 
As in the present oase no good reasons 
are shown for not applying to the District 
Magistrate or the Sessions Judge, this appjioa- 
tion is rejected. The copy of the judg¬ 
ment Bled here may be returned to the 
applicant. 

Application rejected. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 375 op 1920, 

July 22, 1920. 

Present : - Mr. Justice Piggott. 

BHAT1BT CHUNNI LAL-Petitioner 

versus 

EMPEROR —Opposite Party. 

U P. Municipalities Act (II of 1916), s. 266— 
Obstruction in street — Prosecution, duty oj. 

Whore a person is proseoutod for having erected 
a scaffolding in a street in contravention of the 
provisions of sootion 265 of the U. P. Municipalities 
Act, it is not tho duty of the prosecution to prove 
affirmatively that the scaffolding caused actual 
obstruction except in so far as that fact can be 
inferred from its existence. 

Criminal revision against the order of 
the District Magistrate, Etawah, dated the 
27th February 1920. 

Mr. J, M, Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT,—This is an application in 
revision against an order of the District 
Magistrate of Etawah, affirming a oonvio- 
tion and sentence of fine of Rs. 5 imposed 
upon the applicant, Ohunni Lai, for having 
ereeted a scaffolding in a street in contra¬ 
vention of the provision of section 265 ef 


ti98(r 

> 

the Local Municipalities Act (Act No. II of 
1916). 

The first ground taken is that it is not prov¬ 
ed affirmatively that the soaffolding erected 
by the applicant caused any obstruction. A 
comparison of the wording of sub-olauses 
( d ) and (e) of section 265, clause 1, of the 
Act with the sub-clause whioh precedes 
and the sub clause which follows, seems tp 
me to show that it did not lie on the 
prosecution to prove affirmatively that the 
scaffolding caused actual obstruction, except 
in so far as that fact could be inferred from 
its rxistecoe. The other two pleas taken 
in the petition to this Court have not been 
argued. I have, however, been pressed with 
one point, not taken in the petition, namely* 
that the Municipal Board, before it ordered 
this preseontien, had realised from Ohunni 
Lai the ordinary tax or charge for erecting 
a scaffolding. I do not say that a receipt 
formally issued by the Municipal Board for 
due payment of snch a tax or oharge might 
not amount to a written permission for the 
ereotion of the soaffolding. Something 
might depend npon the wording of the par¬ 
ticular reoaipt. In this case the receipt was 
not produced by the accused in his defenoe 
or put in evidence in the Magistrate’s Court; 
It very possibly relates to a charge . levied 
on the previous erection of a scaffolding 
which had been subsequently demolished* 
The reaord shows that ti?e present prosecu¬ 
tion was instituted in respect of a second or 
subsequent ereotion of the soaffolding. 1 do 
not thiok any case is made out for inter* 
ferenoe. 

I rejeot the application. 


Application rejected. 


r 


♦ 
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UDH JUDICIAL COMMISSIONER’S 

COURT. 

First Citil Appeal No. 2! op 1919. 

April 23, 1920. 

Present Mr. Stuart, A. J. C., and 
Pandit Kanbaiya Lai, A. J. C. 
Musammat KETKI— Plaimtife — 

Appellant 

tereus 

The DEPUTY COMMISSIONER, 
BAHRA10H, MANAGER, COURT op 
WARDS, NANPARA ESTATE— 

Di pendant—Re*pop dent. 

Succession Act (X of 1865), s. 60— Will, attestation 
of—Attestation proper—U. P. Court of Wards Act (IF 
o/1912\s». 17, 1 8 Claim putin late, when extin - 
guxshed — Collector , duty of. 

Under the provisions of section 60 of the Succes. 
Hion Act it is not necessary for attesting witnesses 
to actually see the testator’s fingers move as his 

,. ■ _ is only necessary that the 

witnesses have a clear view of the testator when 
he is in the. act of signing, [p. 95', col. 1 .] 

The provisions of seotions 17 and 18 of the U. P. 
Court of Wards Act protect the Court of Wards 
against having claims which may be dishonest claims 
rushed upon them at a late period. But the pro. 
visions of these sections are not intended to bar 
persons who have made an honest mistake and have 
preferred their claims late, [p 962, cols. 1 & 2.] 

The interpretation of section 18 of the U. P, 
Court of Wards Act is that when a claimant puts 
in a claim late the Collector should write to him 
and ask why he did not put in his claim within the 
right time and what was the oause of his failure. 
If the claimant 1 b unable to satisfy the Collector by 
showing sufficient oause for his failure to put in his 
Claim within the right time then and then only is 
the olaim held to be extinguished, [p. 963, col. 2.J 

Appeal from tbe deoree of the Seaond 
Additional District Judge, Lucknow, dated 
tbe 2nd January 1919. 

Messrs. John Jackson and Basudeo La?, for 
the Appellant. 

Messrs, W. Wallach , Muhammad Nasim 
and Nagendro bath Qhoshil, for the Re¬ 
spondent, 

f JUDGMENT. 

I tuart, A. J. G.—Raja Muhammad Siddik 
Khan, Talukdar of tbe NaDpara Taluka in 
the Bahraiob district, an estate worth over 
two orores of rupees with an annual income 
of over Rs. 8,00,000, exeauted a Will in 
Bpmbay in January 1906. He died in Meaaa 
oq 13th Deoember 1P07. He had married 
m the following order—Rani Kamar Zamani, 
Kadi- Saltanat, Rani Dilafza and Rani 
Okampa. He had gone through the ceremony 
of marriage with Rani Nasim Sahri, after 


he married Rani Champa. He could not 
marry legally more than four wives under 
his personal law. He asserted that before 
his marriage with Nasim Sahri had taken, 
place h« had divorced Rani Kamar Zamani. 
Dilafza, Champa and Nasim Sahri were 
maid-servants in the Zenana before their 
marriages. He left no children at his death. 
He was survived by the five ladies above-' 
mentioned and hiB sisters the Rani of Utraula 
and the Rani of Muhamdi. 

Under the Will, the estate was left to 
Rani Nasim Sahri for life with power 
to adopt, and then to Rani Saltanat with 
power to adopt, Rani Nasim Sahri forfeited 
her rights under the Will by marrying 
a brother of Rani Saltanat in May 1908. 

At the time of the Raja’s death, the 
estate was under the management of the Court 
of Wards. The Court of Wards instituted 
an inter pleader suit that the Court might' 
determine succession to the estate. 

In this suit— 

Rani Kamar Zamani claimed the estate 
denying the divorop, and contesting the 
Will : 

Rani Saltanat olaimed the estate under the. 

Will : 

Rani Dilafza olaimed maintenance and 
dower nnder the Will : 

Rari Champa olaimed maintenance and 
dower undtr tbe Will : 

Rani Nasim Sahri accepted the Will and 
admitted that she had forfeited her rights 
thereunder by her re marriage. She olaimed 
dower only. 

The Rani of Utranla asserted Rani Kamar 
Zamani’s divoroe, contested the Will and 
contested the marriages of Ranis Saltanat, 
Dilafza, Champa &Ld Nasim Sahri, She 
olaimed the estate under the provisions of 
clause 11, eeotion 22, Act I of 1869: 

Three other persons put in claims which ' 
were dismissed on merits. 

While proceedings were pending in the 
Trial Court, Raoi Saltanat adopted Saadat Ali 
Khan, minor eon of the Rbni of Muhamdi, and 
nephew of the deceased. Rani Kamar * 
Zamani and the Rani of Utraula then com¬ 
promised, and contest ceased between them 
and Rani Saltanat. It wac agreed by this 
compromise that proprietary title in certain * 
villages in tbe estate should be given to Rani.. 
Kamar Zamani ; that oash payments should' * 
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be made to Bad Kamar Zamani, and the 
Ranis of Mubamdi and Utraula, and certain 
annuities ebould be paid to tbe Rajas of 
Mahamdi and Utranla and Rani Kamar 
Zamani ; that tbe Ranis of Mubamdi and 
Utraula should enjoy life-interests, and that 
tbe estate should eventually pass to Saadat 
Ali Khan. Contest proceeded. The Trial 
Judge decided that the Will was genuine, but 
that alaims and allowanoes under tbe terms 
of the Will eould not be deoreed in the inter* 
pleader suit ; that elaime for dower aould not 
be deoreed in the inter-pleader suit ; that 
Rani Saltanat Begam was tbe able biradari 
wife of Raja Muhammad Siddik Khan but 
that she had lost all right of suooession to 
the Taluka after tbe adoption of Saadat Ali 
KhaD, and that the marriages of Dila r za, 
Champa and Nasim Sabri were not establish¬ 
ed. He dismissed the remaining olaims and 
passed a deoree aeoording to the terms of tbe 
compromise. Against that deoision Rani 
Saltanat, Rani Oilafza and Rani Nasim 
Sabri, amongst others, appealed. These three 
ladies subsequently withdrew their appeals 
nnder the terms of a compromise made bet¬ 
ween them on the one side, and Rani Kamar 
Zamani, the Ranis of Muhamdi, and Utraula, 
and Saadat Ali Khan on the other side. In 
the subsequent appeal this Court varied tbe 
deoision of the Trial : Judge only on the 
question of tbe marriages of Ranis Dilafz), 
Champa and Nasim Sahri. Sinoe this 
Court's deoision of the 28th May 1914 the 
Court of Wards has been managing tbe 
estate on behalf of Rani Kamar Zamani, 
Saadat Ali Khan, and the other benefioiaries 
under the deoree. The notifioation taking tbe 
Nanpara Estate under the Court of Wards 
appeared in the United Provinces Gazette of 
20th June 1914, and the notifioation nnder 
section 17, Court of Wards Aot, Looal Aot IV 
of 1912, appeared in the United Provinces 
Gazette of 27th June H14. 

Tbe following suits were put in subsequent¬ 
ly against the Court of Wards as manager of 
the estate, its wards being Rani Kamar 
Zamani, Saadat Ali Khan, and the other bene¬ 
fioiaries : — 

(1) . A suit by Musammat Mehdi Begam, 
mother of Rani Saltanat, for arrears of 
annuity alleged to be payable to her nnder 
the provisions of the Will. 

(2) . A suit by Musammat Ketki, sister of 
Rani Champa, for arrears of annuity alleged 


OASfcS. 

to be payable to her nnder the provisions of 
the Will. 

The suits were tried and dismissed by the 
learned Additional District Judge of Luck¬ 
now. Appeal No. 18 of 1919* has been filed 
against the dismissal of the first suit. 
Appeal No. 21 of 1919 has been filed against 
the dismissal of the seoond suit. The Oonrt 
of Wards in both suits admitted that the 
Will, as executed on the 8th January 19C6, 
was a good Will, It agreed with the plaint¬ 
iffs that it was duly executed and attested 
by the testator who was of sound disposing 
mind, but it asserted that, out of the annui¬ 
ties olaimed in tbe suits, only an annuity to 
Mehdi Begam of Rs. 200 a month was 
authorised in the Will as exeouted and 
attested, and that she was estopped from 
olaiming anything under that annuity. 

To understand the nature of the contest in 
both suits it is necessary to examine the 
oiroumstanoes in whioh the Will oam9 to be . 
prepared. 

Raja Muhammad Siddik Khan, at the 
time of the execution of the Will, was living - 
in Bombay with Ranis Saltanat, Dilafta* 
Champa, and Nasim Sabri. He had no 
ohildren. He had separated from Rani 
Kamar Zamani, with whom he had had a 
violent quarrel. He believed that he had 
divorced her validly. It is immaterial 
whether he had good grounds for this 
belief. It is agreed that this was his 
belief. He had devoted much thought and 
oare to the preparation of a Will, by which 
he would disinherit Rani Kamar Zamani 
and devise bis property according to his . 
own desires. He had engaged Mr. Abdul 
Rauf, Barrister-at-law, to draft this Will#., 
retaining this gentleman, in Bombay and 
paying him fees to devote his whole time to 
his servioe. The consultations between the 
Raja and Mr. Rauf were kept secret. The 
position was as follows, Rani Saltanat was 
a lady of good family and the senior then 
in the Zenana. Rani Nasim Sabri was an 
ex maid-servant of no family, and the junior 
in the Zenana. The Raja, for reasons whioh 
are not very dear on the record, made up 
his mind deliberately to prefer Nasim Sahri. 
He naturally wished to keep his deoision 
quiet. So he instructed Mr. Abdul Rauf to 

•For the judgment passed in this appeal sec 
68 Ind Gas. 184,— Ed. . 
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employ a man unconnected with his house¬ 
hold to draft the body of the Will. Mr. Rauf 
took a man called Anwar ud-diu for the 

- purpose. 

The Will eonaiata of the body and four 
lists. The anaaeasien to the Taluka is laid 
down in the body. The ninth clause deolares 
that certain property has been aet aside in 
order that its proGts may provide a fund 
for the payment of annuities to the Raja’s 
mother. Ranis Saltanat, Dilafza, and Champa 
and certain relatives and servants whose 
names were to be added in a list to be at- 
taohed aalled list 4. 

It wonld have been better if the names 
of these annuitants had been entered in the 
body of the Will. It was, however, alearly 
the Raja’s intention that the names should 
be placed in the list, and be was able by so 
doing to add to the names later. It is agreed 
that the Raja was a masterful man who 
brooked little or no interference with hia 
plane and views even from a trusted legal 
adviser and that, although of sound dispos¬ 
ing mind, he was eccentric and lavish with 
hie money. 

The lists are ad follows :— 

List I is a list of all the landed 
property, other than house property, in the 
Talnka. 

List 2 is a list of the property the 
profits of which were set aside to pay the 
annuities. 

List 3 is a list of house property. 

List 4 contains the names of annuitants 

0 

and the amounts of annuities. 

There was nothing in the contents of 
lists 1—3 which oonld reveal the testator s 
intentions, and only one entry in list 4 out 
of those which were not subsequently written 
with the Raja’s own hand woald reveal to 
a person who had not seen clause 9 that 
the amounts were annuities and not legacies. 
The use of the word “salary” in the twenty- 
first entry might have oonnoted the idea of 
an annuity to an astute reader. Such a 
reader would not, however, have been in a 
position to know whether the amount was 
payable annually or monthly. Thus, there 
is nothing requiring secrecy in the first 
three lists, and very little in the fourth. 

According to both sides in both appeals 
the body of the Will (with the exception of 
certain blanks), the first three lists, and the 
pqrttau of the fjarth list down to the 
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twenty-first entry were faired out and 
ready on the 8th January 1906. On that 
day the Raja was in his rented residence in 
Bombay. Mr. Rauf and three attesting wit¬ 
nesses, Dr. Chowksey, Mr. Jnssawala, and 
Captain Diarmid of the Mercantile Marine, 
were present. A Sub-Registrar arrived. 
It was intended on completion of the Will 
to place it in a sealed oover and deposit it 
with the Snb-Registrar. The Raja, however, 
took so mnch time in filling up the blanks 
that the Sub-Registrar went away. After 
be had gone, the Will was initialled by the 
Raja, and attested by the witnesses. Lists 
Nos. 1, 2, 3 were initialled by the Raja, and 
attested by the witnesses on the first page 
of each list. List No. 4 was initialled by the 
Raja and attested by the witnesses at the 
bottom of the first page (the thirty- 
third page of the document) underneath 
entry No. 21, Amongst the first twenty- 
one entries an annuity of Rs. 200 was 
allotted to Musammat Mehdi Begam. No¬ 
thing more was done that day. So far, both 
sides agree in both appeals. All the ibove 
facts are not brought out as clearly as 
they might be on the evidence on the 
record of the two suits, but the parties 
agree that these are the facts. This Bench 
having heard the appeal in the inter pleader 
suit in whiob the same facts were brought 
out in great detail was in a favourable 
position to appreciate the points. 

The first point in dispute is this. Musam¬ 
mat Ketki’s Counsel urges that the next 
ten entries (whioh include Musammat Ketki’s 
name) on list 4 were on the list when 
the Will was signed and attested on 8th 
January 1906. The Trial Judge has found 
that they were not then there but sub¬ 
sequently added between the time of signa¬ 
ture and attestation and the 23rd January 
190o. 

The evidence is here very confused and 
in plaoes conflicting. Mr. Rauf, when giving 
evidence in Musammat Ketki’s suit in 1917, 
had a recollection bat was not quite clear 
that, before the Will was executed on the 
8th January 1906, Musammct Ketki’s name 
was on the list. Hie statement made in 
the inter pleader suit in 1910 contains a 
passage which we consider has been rightly 
admitted in evidence to corroborate his 
present statement to the effeofr that these 
entries were in the list before the Will waf 
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exoonted on the 8th January 1906. Anwar- 
nd din has deposed in the6e proceedings 
that he prepared List 4 though he did 
not prepare Lists I, 2 and 3. Mr. Abdnl 
Ranf in these proceedings war, however, 
under the impression that list 4 had been 
prepared by one of two brothers Muhammad 
Ali Naki or Ahmad Zaki. This does not 
appear to have been bis recollection in the 
former suit. Bat his recollection in the 
former suit cannot be produced in evidence 
in this suit except for the purposes of con¬ 
tradicting or confirming him. Musammat 
Ketki’s learned Counsel endeavoured to pro¬ 
duce the former statement neither to corrobo¬ 
rate nor to oontradiot but in order to 
supersede the present statement by the former 
statement. The point is not important, as 
Ahmad Zaki was called as a witness in the 
present proceedings. He has deposed distinct¬ 
ly that the first tweuty-one entries were in 
existence at the time that the Will was 
executed on the 8th Jannary and that, 
subsequently, be was given a list after the 
Will was executed of ten names with 
amounts against them to oopy on the next 
page—(the thirty fourth page of the docu¬ 
ment). He says that Mr. Rauf gave him this 
list. The learned Additional District Judge, 
an officer of great experience, beard these 
witnesses and believed that Ahmad Zaki 
was telling the truth. We see no reason to 
differ with bis conclusion. Mr. Rauf's recol¬ 
lection need not neoessarily have been good 
on this point even in 1910. The question 
here resolves itself into a consideration of 
tbe respective credibility of Anwar-ud-din 
and Ahmad Zaki. There is no doubt as to 
tbe fact that Anwar-ud din wrote tbe body 
of the Will. But, as has been already pointed 
out, there was very little reason, on the 
theory that the Raja wished to keep his 
intentions as to the devolution of the estate 
from the ladies in the Zenana, why the 
lists should not have been faired out by 
persons in hiB employment. He had many 
persons in his employment and while un¬ 
doubtedly be wonld have had reason not to 
entrust ihem with the copying out of the 
body of tbe Will, he would have had very little 
reason not to entrust them with copying 
out List 4. He wonld have had no reason 
not to entrust them with the copying out 
of lists 1, 2 and 3. On the fact alone, 
that the learned Additional District Judge, 


who was iu the best position to judge of 
tbe credibility of witnesses, believe the 
evidence of Ahmad Zaki and did not believe the 
evidence of Anwar-ud-dio, we should, not 
be justified in coming to a contrary finding 
as Anwar ud-din broke down badly in cross- 
examination and Ahmad Zaki’s evidence in 
our opinion was not shaken.. Some other 
reasons have been pressed on our atteutioa 
for accepting tbe learned trial Judge's view, 
upon tbe point. Tbe first twenty-one entries 
are numbered. The next ten entries are. 
not numbered. If the fair oopy bad left, 
the hand of tbe copier as a whole, as woald 
have bean the oase if the first thirty-one 
entries bad been on tbe list at the time 
of the execution on the 8th January 1905, 
there would have been no reason why they 
should not all have been numbered. But, 
apart from this, there is one very significant 
fact. Tbe fifteenth and sixteenth entries 
on the list run as follows:—. 

15. Biradar Nawab Muhammad Sultan 
Khan Sahib — Rs. 5. 

16. Biradar Nawab Muhammad Ata Khan 
Sahib—Rs. 25. 

These two gentlemen are brothers of Rani 
Saltanat Begam. The fifteenth and sixteenth 
entries are crossed out and the 
crossing out is initialled by Raja Muham¬ 
mad biddik. The seventh and eighth 
entries over tbe page are in the names of 
the same two gentlemen allowing them an 
annuity of Rs. 400 a month eaoh. From 
this it would clearly appear that the Raja 
had, on readiog the list, considered that the 
amounts of Rs. 5 and Rs. 25 a month for 
these two gentlemen were too small and 
that he orossed out the entries and directed 
a subsequent list to he prepared to contain 
their names amongst others and give them 
Rs. 400 a month each. Further, it is very 
noticeable that the initials of tbe Raja and 
the attestations of tbe witnesses are nnder 
the twenty-first entry. If the list was 
ready at the time that the Will was executed, 
on the 8th January 1906 the initials of. 
the Raja and the signatures of tbe attest* 
ing witnesses would more, probably have, 
been placed ' nnder the name, of -Manga 
Kbawas. These facts support thelearnedTrial 
Judge’s conclueious. We accept the conclusion.-- 
that the names of Bala and Ketki. *nd the 
rest, down to Manga Khawas, were entered. 
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• on ft list which was prepared between the 
t: .8fch January and the 23rd January 1906. 

We now flome to the events of the 2 Ird 
. January 1906. On that date the Raja. 

^ r * Raufj. Dr. Chowkeey, and Mr. Jussawala 
j again assembled in the Raja’s rented 
; house in Bombay. The Snb-R9gistrar was 
' again sent for. The evidence here is 
. quite clear and. there is no contest as to 
what happened. • The Raja sat at a table 
? at some distance from Mr. Rauf, the 
> Sub Registrar, and the attesting witnesses. 
...He took the Will and proceeded to write 
upon it. A blank page had been left 
: after his initials and the signatures of the 
attesting witnesses at page 11 and about 
; two thirds of a blpnk page had been left 

• on the thirty-fourth page which was the 
; seoond page of List 4. The Raja wrote 
.. on both pages. We shall consider, 
•. subsequently, what he wrote on the twelfth 

page. On the thirty fourth page be wrote 
out the names of other annuitants in his 
own hand. The attesting witnesses were 
in a place where they could see the Raja 
.. writing. They could not see what he was 
writing and they were not in a position 
to nee whether he initialled his additions 
or oorreotions. When he had completed 
what he was doing, he sent for the attest* 
ing witnesses. He put a piece of blotting 
paper over what he had written on the 
thirty-fourth page and they attested on 
. the margin. They did not see what he 
bad written on the twelfth page. They 

• attested there also. The Will was then 
; placed in a sealed cover and handed over 

to the Sub Registrar for safe deposit. 
When it was subsequently opened it was 
discovered that the Raja had initialled on 
the twelfth page, but had omitted to initial 
^ on the thirty-fourth page, although he 
; had altered an item of fta, 300 to Rs. 430 
in. one place on the thirty-fourth page and 
initialled the correction. It is argued on 
^ behalf of the Oourt of Wards that there 
was no execution and attestation as pro¬ 
vided for by law on the 23rd January 
1906, and that the omissioa by the Raja 
I to initial the thirty-fourth page, in any 
circumstances, deprives all bequests made 
< in his own hand-writing of validity. 

f. We shall now consider what he wrote 
'DQ tljq twelfth page, 4 correal translation 


of what hs wro'ie on that page i? as 
follows:— 

“ May God protect me from Satan ! I 
commence in the name of God who is most 
meroiful and most compassionate. 

God’s will must always bs done through 
the graoa of God. 

Every man looks to his own interest 
whoever he may be. It is hoped that the 
Presence (t. e., God) will look with favour¬ 
able patronage upon the deed of inheritance 
which has been executed and registered.” 
(It is to be noted that, in the strict sense of 
the word, the Will was not registered. -It 
was placed in a sealed oover for safe onstody. 
But, under the provisions of Act I of 1869, 
the effect of placing suoh a Will with a 
Sub-Registrar for safe custody is the same 
as the effect of registration. Of course, the 
Will bad not, at the time that the words 
were written, been placed in a sealed cover 
for safe onstody but this was done directly 
afterwards). 

“ On account of the desire, that is to say, 
the restless anxiety which a man of religion 
necessarily feels, it is essential in this unsub¬ 
stantial world that communion with the 
Prophet should be an accomplished fact in 
lifetime.” (It is very difficult to translate 
these words. The Raja wap, admittedly, a 
roan who had a strong religious element in 
his character wbioh was undoubtedly genuine, 
though his oonduot was not always all that 
should have been desired. He was a man 
of very little education and had no claims 
to be a clear writer. Most of this may be 
taken as an expression of religious devotion 
on the part of a not well-eduoated man). 

“ The life of mao is divided into four parte.” 
(Some diagrams were drawn after this.) ‘T 
think that, on account of the press of mundane 
matters, 1 have not been able to enter most 
important matters. But the remembrance 
of God is most important. The greatest 
reliance should be placed on God. So-far 
as was in my power, I executed this Will in 
favour of the Ranis who have been faithful to 
me.” (This is a clear indication of the 
difference of treatment between Rani Kamar 
Zamaniand Rinis Saltanat, Dilafza, Champa 
and Nasim Sahri ) “ I shall pass my life in 

prayer to God, the perusal of the Hotjr 
Karan, pilgrimages to sacred places, and 
walking in the paths of Holy men— desire# 
whioh I have always fherUhed. God 
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omnipresent and everything elae ia transitory. 

1 shall perform all the daties whioh devolve 
on me as a man with pleasure and oonsent. 

I shall supervise these duties honestly. I 
have always relied npon the Government, 

. to whioh I am religiously inolined. I have 
.been vigilant to bear no ill-will against my 
enemies who wish to harm me and disgraoe 
me. I am tbankfnl to the Holy God who has 
. been so good to me. Amen, Amen, Amen. 

. From the present moment to and after death 
I expect to be faoe to faoe with God who ia 
imperishable. I pray, with folded hands. 
May God protest me,” 

He then affixed his initials and added— 

My last Balatation, with folded bands 
to the Government, may be accepted.” 

He then initialled again. 

Now, what is the effeet of this ? The 
learned Counsel for the Court of Wards has 
argued that all this means nothing, and that 
it sontains no more than pions expressions 
of a mind whieh, though admitted to be a 
good disposing mind, was the mind of an 
essentrio man and nothing more But this 
.is not the view that we would take. While 
, admitting that the religious exordium was 
. hardly neaessary in a testamentary doaument, 
we do not lose sight of the fast that, amongst 
Muhammadans, espesially Muhammadans 
t ,of a religious turn of mind as the Raja 
•ertainly was, it is frequently thought only 
besoming and right to introduse pious reflso* 
tions containing slear statements as to the 
authority of the Deity in worldly affairs 
. and the submission of the oreature into 
i testamentary doonments. So we do not con¬ 
sider that the many pious expressions, in any 
way, invalidate the effeet, and the effeot 
appears to us to be this. Although the 
vtWil), so far aB it was in existence, had been 
duly executed and attested on the 8th January 
IS 06, there still remained under the testator’s 
desires certain additions to be made. Those 
additions were not made in the body of the 
, Will but were made in list 4. Having 
made these additions, the Raja felt that a 
- peroration was necessary,and in this peroration 
. he states distinctly that this is his last Will 
.and Testament and that he wishes that God 
: may look favourably upon him. He Btates his 
main reason for making the Will—the desire 
to beDe6t thote la< 7 ibo who were his wives 
and who had been faithful to him. He 
. explains that his future attitude towards 
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life would be one of religious devotion 
although he does not wish to neglect his 
temporal affairs. We look upon this as in 
the testator's opinion the final execution 
of the Will. In the previous judgment in 
the inter-pleader suit, it was stated, when 
stating the facts, that the Will had been 
executed on the 8th January 1905. But 
the point did not then arise as to when 
it had been executed and was not material 
to the case. After examining the matter 
more closely, we are of opinion that the 
Will was executed on the 23rd January 1905, 
provided that the signature and the attests* 
tion are correot. Now, there can he no 
doubt as to the fact that the initials at 
page 12 are the initials of the Raja, and 
initials operate as a signature. The learned 
Counsel for the Court of Wards has argued 
that there was no sufficient execution or 
attestation under the provisions of section 
50 of Ait X of 1865. Unless the provisions 
of this seetion are complied with, the Will 
will nnt be a good Will under the provisions 
of Act I of 1869 so as to affect Talokdari 
property. The seotion lays down that the 
testator shall sign or affix his mark to the 
Will, or that it shall be signed by some 
other person in his presence and by his 
direction. There oan b6 no doubt as to the 
fact that the Raja affixed his initials to 
the Will on the 23rd January 19G5. I* 
next lays down that the signature or mark 
of the testator, or the signature of the person 
signing for him, Bhall be so placed that it 
shall appear that it was intended thereby 
to give effeot to the writing as a Will. Hers 
the learned Counsel for the Court of Wards 
argues that this last passage has nothing to 
do with giving effeot to the writing as a Will. 
We consider that it does so. It emphasixes 
the fact that this is the testator’s Will, and 
it intorduces one new element that it is 
proposed to register the Will. The seotion 
continues that the Will shall be attested 
by two or more witnesses, each of whom 
must have seen the testator sign or affix 
his mark to the Will, or have seen some 
other person sign the Will, in the presence 
and by the direction of the testator, or 
have received from the testator a personal 
aoVnowldgment of his signature or mark, 
or of the signature of such other person, 
and each of the witnesses must sign the 
Will in the presence of the testator, but il 
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.. shall not be neoessary that more than one 
witness be present at the same time, and 
no particular form of attestation shall be 
necessary. The first point that arises is— 
. Did Dr. Ohowksey and Mr. Jussawala see 
t Jhe Baja affix his initials P The evidence 
r is qnite olear on the point, They were in 
the same room. From a little distance they 
eaw him in the aat of writing. At the 
v distance that they were it was impossible 

■ for them to see whether he did or did not 

■ affix his initials at that time while he was 
> in the act of writing. Bat, on the evidenoe 

as a whole, there can be no donbt to our 
minds that they saw him writing, that at the 
jotime of writing he signed by placing his 

• initials upon the document, and that they 
"• daw him while he was doing this. We, 
. therefore, find that they saw him sign the 

Will. The learned Counsel for the Court of 

* Wards has referred us to the decision in Brown 

■ V. 8kir*oiP (l), in which Gorell Barnes, J., 
found that, where a testatrix signed her 
-Will in a shop, and one witness, who saw 
her sign, attested it, but the other witness, 
being at time when the testatrix and 
first witness signed, engaged at the other 
eide of the shop with a person who 

- stood between him and the testatrix, did 
not see them sign and did not know 
nor have the opportune y of knowing any¬ 
thing about what they had been engaged upon 
until after they had signed, when he was 
asked to be a witness, the testatrix did not 
sign in the presence of the second witness. 
•The learned Judge did not appear to have 
approached this decision without some diffi¬ 
culty, but, in any oiroumstanoes, it would 
• not affect the persent case. The ratio de¬ 
cidendi there was that, as some person was 
.between the testatrix and the second witness 
the second witness saw nothing. But here 
the witnesses had an unimpeded field of 
vision. It eannot, we think, be laid dowD, 
under the provisions of the Indian Succession 
Ast, that it is neoessary for a witness to 
. actually see the fingures move as the signa¬ 
ture is made. It is only necessary to satisfy 
ourselves that the witnesses had a olear view 
of the testator when he was in the act of sign- 
,ing. They oertainly had this ^ere and, as 
there can be no possible doubt to our minds 
,as to the fact that the Baja did ou the 23rd 

. (1) (1902) P. D. 3; 71 b. J- P- 19; 85 L. T. 045j 18 

X L. R. $9, 
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January 1906 sign this document while Mr, 
Jnssawala and Dr. Chowkaey were in the 
same room with him with an unimpeded 
field of vision, and as they both signed the 
Will as attesting witnesses in his presence, 
we find that the Will was executed not on 
the 8th January 1906 but on the 23rd January 
1906 according to law. The absence of the 
testator’s signature at the end of list 4 is 
not, in our opinion, material, We agree with 
the learned Trial Judge that the initials on 
the correction of 3 to 4 cannot operate as 
a signature of the list. But we do not 
oonsider that it was necessary for the testator 
to sign the list at all, or for the attesting 
witnesses to attest it. The signature and 
attestation to wbioh we have already adverted, 
cover every thing in the Will, provided that 
we are satisfied that the entries in dispute 
were made with the knowledge and accord¬ 
ing to the wishes of the testator. These 
entries are two—one is the entry of Rs. 500 
monthly allowaDoe to Musammat Ketki 
which as we have fonnd was written by the 
hand of Ahmad Zaki, and the other is an 
entry of a monthly allowance of Be. 500 to 
Musammat Mehdi Bagam, which was written 
with the Baja’s own hand. With reference 
to the first entry, we are satisfied that it 
was made at the Raja’s desire. Mr. Ablul 
Ranf was in his confidence. Mr. Abdul R»uf 
gave the list to Ahmad Zaki to copy. Mutant - 
mat Ketki has deposed, and we see no reason 
to disbelieve her, that the Raja had told her 
about the time that the Will was execu'et 
that he was making provision for her therein. 
He had the entry in front of him at the 
time that be was making the subsequent 
entries in hie own hand. In the36 circum¬ 
stances, we find that the entry was made 
to his knowledge and with his consent. With 
regard to the seoond entry it is admitted 
by the learned Counsel for the Court of 
Wards that as the entry is in the Rajahs 
own handwriting be cannot suggest that it 
was not made at his wish. 

From what has been stated already, it 
will be seen that we find in favour of the 
appellant upon the main point. We find 
that an annuity of Rs. 500 ft month WftC 
awarded to her validly by ft Will ; that the 
Will is a good Will under Act 1 of 1809, 
and that it binds the Talukdari property. 
We were addressed by the learned Counsel 
for the appellant in the alternative on th# 
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• srronnd that, if the Will was not a good 
Will to bind the Talnkdari property, it was 
a good Will under Muhammadan Law and 
that the legacy, being a demonstrative legacy, 
the amonnt oould be recovered from the 

: non-Talukdari property. But, in view of'our 

• Bnding that the Will is a good Will against 
: the Taluka property, this point need not be 
/decided. 

There remains the question as to whether 
, the whole claim is barred under the provisions 
. of seotions 17 and 18 of Local Act IV of 
112. The notification under section 17 of 

• the Local Act was made on the 27th June 
19J4. The appellant asserts that she sent 
a registered letter, containing a notice, to 
the Deputy Commissioner of Bahraioh on 
the 27th November 1914. She admittedly 
.Bent a letter, in which she referred to a 
notice of the 27th November 1914, on the 10th 
July 1915 to the Deputy Commissioner of 
Bahraioh. The learned Trial Judge has found 
that she never sent a notice on the 27th 
November 1914 and that the evidence that 
she has prcdnoed on the point is not 
oredible. The appellant greatly prejudiced 
her oase while giving evidence on commission 
on this point. While under oross examina¬ 
tion on the 7th November 1917 she stated 
that the notice had been sent by registered 
post. She had not put forward this date 
of the notice in her plaint distinctly and 
did not file a oopy of the notice or the 
registration receipt, although she gave a 
detailed account of it in her replication. 
While under crocs examination on commission, 
she Btated, apparently for the first time, 
that the notice had been sent registered 
and then stated that she had the registration 
receipt in her box. The obvious question 
that was likely to follow was, why, in these 
circumstances, she had not produced it. She 
then said that she was feeling very ill and 
could answer no further questions. A receipt 
was produced on the 10th September. She 
did not return to the witness box till the 
12th September 1917. On this the learned 
Trial Judge has found, and has probably 
found rightly, that the story of the notioe 
having been sent by registered post in Novem 
her 1914 is untrue. But, as he had dis¬ 
missed the suit on another point, he did not 
go into the question cf the effect of failure 
to have given the notioe reqnried. The 
provisions of sections \1 and IS of Local 
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Act IV of 1912 protect the Court of Wai^s 
against having claims (which may be die- 
honest olaims) rushed upon them at a late 
period. But the provisions of these sec¬ 
tions are not intended to bar persons Who 
have made an honest mistake and haye 
preferred their olaims late. Section 18 contains 
the following proviso 

• , ^ 

Provided that if the claimant can show 
sufficient oause for failure to comply with 
the provisions of section 17, the Oolleetor 
shall receive his claim, and the :olaim so 
received shall be deemed to have been notified 
under section 17.” 

We have to see whether this provision 
was complied with. Mutamnat Ketki undoubt¬ 
edly made a claim on 10th July 1915. 
She sent this claim to the Depnty Com¬ 
missioner of Bahraieh. The Deputy Com¬ 
missioner’s office is at Bahraieh. The Court 
of Wards office is at Nanpara, a considerable 
distance away. We have found that the 
plaintiff-appellant has not been able to estab¬ 
lish by reliable evidence that she sent a olaim 
on the 27th November 1914. There is 
nothing on the record to support the con¬ 
clusion that Bhe did not send a claim on 
the 27th November 1914. The Court of 
Wards were administering the estate. They 
had accepted the Will of Baja Muhammad 
Siddik Khan as genuine and they were bound 
to carry out the provisions of the Will. ’ The 
attitude of the Court of Wards towards 
Muanmmat Ketki’a claim may best be seen 
from a letter which the Deputy Commissioner 
of Bahraieh sent to the Commissioner on 
the 21st July 1915 after receiving her 
letter of the 10th of July, It is as 
follows ., 

“l have the honour to state that Musam^kai 
Ketki sent in an application on the 10th 
July 1915 to the effect that her name is 
down in the Will executed by Raja Muham¬ 
mad Siddik Khan and that she claims 
Ra. 42,000 on aooount of gutara from the date 
of the Raja’s death to the end of December 
1914, out of the property left by the late Raja 
Muhammad Siddik Khan. 

Her name exists in the Will executed 
by Raja Muhammad Siddik Khan and the 
amonnt of gutara is fixed at R 3 . 500 per 
mensem. This case is on all fours with 
that of Dr. Ohowkaey, the only difference 
being that Dr t Ohowkcgy declared - after 
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the demise of the Raja, that he defined 
to take the gutara and now he serves the 
^°° r t of Wards with a notice, whilst Musam- 
^mat Ketki has never disowned the gutara 
^e f ore. I have, in connection with Dr. 
• Chowksey a notice-stated that other persons 
whose names are down in the Will will 
elaim their gutara , one of whom is Musammat 

^ etk '' Thfl Wl11 provides a gutara of 
Ks. 500 per mensem to Musammat Bela who 
. , 8 81noe died - Musammat Champa and 
Musammat Ketki both allegro themselves to 
be hei* relatives and legral heirs and elaim 
her gutara. The ease is almost of the same 
type as mentioned above. They never joined 
•Dy compromise and their names exist 
neither in eompromise I nor eompromise II. 

I think they are not entitled to guiara 
unless they prove the Will whioh will entail 
heavy expenses. As the matter is intricate 
and difficult of solution. I solicit instroo* 
tions as to what reply should be given to 
them ; but, before a reply is given, the able 
and learned Vakils who conducted the inter- 
pleader suit from beginning to end, vie., 
Mr. Muhammad Nasim, Advocate, and Mr. 
Manuel, Pleader f should be eoneulted and 
reply given after consultation.” 

This letter shows that at that time there 
was not, in the mind of the Court of Wards 
management, the slightest snspioion that the 
« annuity to Musammat Ketki was not allow¬ 
able under the Will. The pleas whieh have 
, been einoe urged before the Trial Court 
-jknd before us to the effeot that the graot 
.-.of annuity, is bad for want of due exeau- 
- tion and attestation had not then ooourred to 
'•the Deputy Commissioner. It is not surpris- 
. ing that the pleas did notooourto him, as such 
pleas could paly have bean available after 
taking competent legal opinion. The latter 
concludes rightly with a recommendation - 
that' a legal opinion should be taken. So 
■far as the Court of Wards was ejneeraed, 
-the attitude on the 21st Jaly 1915 was * 
this ; 

Her name exists in the Will eieiuted 
by Raja Muhammad Siddik Khan and the * 
Amount of gutara is 6xed at Rs. 500 per 

■ mensem. This ease is on all fours with 
that of Dr. Ohowksey, the only difference 

■ being that Dr. Chowksey declared, after the 
demise of the Raja, that he declined to take 

•the gutara, and now he serves the Court 
Wards with a notice, whilst Musammat 


s. N. DAP, • 

Vskir \ 


ask 


it. 




Ketki has never tfeg fafy 

Lh • on " Mti ° n with Dr - Chowkaey's 

not^ee, stated that other person, whose 

names are down in the Will will elaim their 

one of whom is Musammat Ketki.” 

Thin 18 ? i m w J extraord 'nary position. 

: JstL° A 0f W “ rd8 were maDa ^g the 
estate. As managing the estate they had 

to administer the provisione of the Will 

1 he attitude appears to be that they con-’ 

eidered th^aeives aggrieved if any person 

entitled to benefit under the Will should 

olaim it. What may or may not have hap. 

pened in the case of Dr Chowksey we do not 

know, though it appears dear that, as he was 

- an attesting witness, no benefit oould have 

accrued to him under the Will. The Deputy 

Commissioner says in effeot—'‘As far as I 

know the bequest is a good bequest though 

I propose” (and rightly) “to take a legal 

opinion as to its validity. But I consider 

; it most undesirable that people who have 

good bequests under the Will should daim 

them.” Later on, follows the’extraordinary 

“I think they are not entitled to gutara 
unless they prove the Will, which Will entail 
heavy expenses,” • 

Now, the Court of Wards were admi¬ 
nistering the Will, It was under the terms 
of the Will that Saadat Ali Khan, their 
ward, had been adopted. We hardly like 
to draw the conclusion that the Court of 
Wards was hoping that beneficiaries under 
the Will would be deterred fr 0m 
taking their benefits by the prospect of 
heavy legal expenses. However, '-we are 
not so much concerned with criticising 11 the 
ccnduot of the persons responsible for the 
management at the period, as pointing out 
that the action of the Court of Wards did 

proviso to section 18. 
Our interpretation of section 18 is Ibis 
that when a claimant puts in a „i 
lute the Collector should write to him 
a n da«fc why he did not pat in his olaim 
within the right time and what waa the 
eanse of hie failnre. If the elaimsnt i, 
enable to satisfy the Oolle.tor, by showing 
snffijient cnnee for his failnre to pnt in hie 

.la.m within , he right time, then, and then 
only, le the olaim held to be eitingnished. It 
le qmte .leer that the Oolleotor did not aik 
Musammat Ketki for her explanation nf an 
onHiaiQn to file the .lain, within th, rigM 
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time. He should have written to her to 
eay that he had never reeeived the elaim 
which she alleged she • made on the 27th 
November 1914 and that her present claim 
was eii months too late. At that time the 
matter was. fresh. She might have been 
able to prove then, by reliable evidenee, 
although she has failed to prove now, that 
she bad made a claim on the 27th November 
1914. She might have been able to set up to 
his satisfaction that as she was a parda-nashin 
woman of no education she had not understood 
the provisions of the section. She might have 
been able to prove that her claim, through sir* 
oumstanees which were not within her own 
oontrol, had never reaohed him, and, if 
this had been done, her olaim might have 
been accepted under the provisions of section 
18. We consider that the failure of the 
Deputy Commissioner to take the proper 
action under the provisions of section 18 
deprives the Court of Wards of the plea 
that no suit can lie for the ai rears prior to 
27th November 1914. It is to be noted that 
the Court of Wards admits liability after the 
27th November 1914. We, therefore, decide 
against the learned Trial Judge upon the point 
of law. We accept his finding that it is not 
established by reliable evidence that a notice 
was sent on the 27th November 1914. 

As a result of the above findings, the appeal 
must sucoeed. The appellant is entitled 
to arrears at the rate .of Rs. 500 a 
month from 31st December 1907 to ihe 
date of the institution of the suit, with 
interest at the six per cent, per annum 
and full costs of both Courts. We order 
accordingly. 

The prayer for a declaration that the 
heirs of the plaintiff continue to get the 
said allowance generation after generation 
is refused as, under the terms of the Will, 
the annuity is only for life. The prayer for 
lien on the property secured is also refused. 

Kahhaita Lal, A. J, C.— I aooept the 
conclusions at which my learned oolleague 
has arrived, except in regard to the weight 
to be attaohed to the testimony ■ of Mr. 
(now Mr. Justice) Rauf, given in the 
earlier ease when the fasts were fresher 
in his mind as to the existence in the 
list of annuitants on the 8th January H06 
of . the names up to Muoga Kbawas, and 
the inference to be drawn from the failure 

of the Court Of Wards to repudiate the reieipt 


t' 

of the application demanding the annuity 
referred to in the subsequent applications 
of the applicant, dated the 10th July 1915, 
and the 29th July 1915, to impugn the validity 
of the claim under section 18 of the U. 
P, Court of Wards Act (IV of 1912) #hen 
those applications were received. ■ 

An application of that nature sent to 
the Deputy Commieaioner by registered post 
might easily get mixed up somewhere, and, 
reading the evidence adduced with the year 
borne by the wrapper (Exhibit A 2) and 
the conduct of the Court of Wards, I am 
not prepared to entertain the plea now raised. 
I agree entirely with the order proposed. 

Appeal allowed.. 


NAGPUR JUDICIAL COMMISSIONERS 

. COURT. .. 

Sicond Civil Appial No. 152 B of 1918. 

Angust 9, 1920. 

Preeent: —Mr. Macnair, A. J. O. 

RAMOO— Plaintiff—Appellant ; 

venue 

SADOO AMD OTdfBS—D1FIMDAHT8— 

. R*fPQMDlNT8. 

Construction of document — Grant—Meaning doubt * 
ful — Rule, applicable. 

m • • 

The Joorrect rule of interpretation, where a deed 
contains words of doubtful import, is not that it 
should be construed in favour of the grantor, boG 
is that contained in the maxim verba chartarum 
fortius accipiuntur contra proferentem , whioh in cans 
that, as between the grantor and the grantee, if the 
words of the grant or instrument are of doubtful 
import, that construction shall be placed upon them 
whioh is most favourable to the grantee. LP- w®* 
ool. 1.] . 

Appeal from the desree passed by'the 
Additional District Judge, Akola, in Owl 
Appeal No. 322 of 1913, dated Ihe 28th 
February 1918, 

Dr. H. S. Qour t for the Appellant. 

Mr. O. P. Kunduy, for the Respondents. 

JUDGMENT.—It is not now disputed 
that the field in suit originally belonged to 
Laxman, the common ancestor of the plaint¬ 
iff and defendants Ncs. 4 and 5. It is admitted 
that there waa a partition between Laxman a 
sons. The plaintiff alleged that the field 
iq eqifc remaintl pfat the dtfeqiastLfl 
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allegation is that - the field fell to their 
ancestor on partition. The plaintiff relies 
on an alleged admission in a mortgage- 
deed (Exhibit P-3), dated 5th Septem¬ 
ber 1894 exesnted by Purnaji, father 
of the defendants, in favonr of Kanhnji, 
the father of the plaintiff. This mortgage- 
deed has been translated in the judgment nnder 
appeal. It is admitted that the punotua- 
tion in the translation does not exist in 
the original and also that the original of 
• th words “in these" may mean “in it". 
The learned Additional Distriot Judge con¬ 
siders that the property mortgaged is merely 
one-half share of four big mango trees and 
the admission oontained in the mortgage- 
deed. therefore, refers merely to the other 
half share in these mango trees. 

The learned Additional Distriot Judge 
admits that there are difficulties in the con¬ 
struction adopted by him. The term sthavar 
(immoveable property) does not usually 
. refer to trees and it is somewhat curious 
to suppose that only two trees (‘fields’ in 
the judgment appears to be a slip cf the 
pen) were mortgaged by this deed. 

I add that the words of the witness “the 
aforesaid immoveable proprety is my ancestral 
estate and the toahixcat (management or 
cultivation) is also mine” are unusual, if 
the reference is merely to trees. Large mango 
trees are not supposed to require manage¬ 
ment or outlivation. 

The learned Judge further states:—-“that 
it ib difficult to say, by mere construction 
of words, that both the fields and the trees 
were mortgaged and not merely the trees." 
But the Judge holds that an accurate aod 
strict construction of the words in the 
reoitals would only give the mortgage of the 
trees. 

It appears to me that the learned Judge 
means by a strict construction, a construction 
in favour of the grantor : he considers that 
the grantee cannot get more than what he 
gives him on the construction most unfavour¬ 
able to him. This does not appear to 
be the correct rule of interpretation. The 
maxim verba chartarum fortius accipiuntur 
contra proferentem means that, as between 
the grantor and the grantee, if the words 
of the grant or instrument are of doubtful 
import, that construction shall be placed 
upon them which is most favourable to the 
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grantee: see Broom’s Legal Maxims, 8th 
Edition, pages 453, 454. 

Even on the hypothesis that the document 
must be interpreted without favour to 
either party, I consider that the property 
which it was intended to mortgage was a 
share in the field with the four trees, The 
difficulties mentioned above in constructing a 
document as a mortgage of trees only are 
serious. 

In this Court neither party has referred 
to existing circumstances : these do not tell 
in favour of the defendants. If the trees were 
held jointly it may well be that the field was 
also held jointly. 

It is admitted before me that, if the 
admission in the mortgage-deed refers to 
a share in the field in suit, the plaintiff’s 
suit is within time. It is not denied that, 
with the help of this admission, the plaintiff 
has proved his ownership of the share at the 
time of the admission. 

The appeal, therefore, succeeds. There is 
no deoision regarding the claim for mesne 
profits. The decree of the lower Appellate 
Court is, therefore, set aside and the case is 
remanded for deoision of the points still 
at issue. There will be no refund of Court- 
fees. Costs in this appeal will be costs in the 
suit. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeal fkom Appellate Diokii No. 537 

of 1919. 

July 28, 1920. 

Present :—Mr. Justice Jwala Prasad. 

Bobu RAM PRASA D and anothib— 
Plaintiffs—Appellants 
versus 

if unfit GOPAL OHAND and another^ 
Defcndants—Respondents. 

Bengal Tenancy Act (VIIIB. O. of 1885^, t. 22 (2) 
—Occupancy holding —Purchase by co-proprietor — 
Purchaser, position of—Partition of estate, effect of. 

Under olause (2i of seotion 22 of the Bengal 
Tenancy Act, a oa-proprietor acquiring an occu¬ 
pancy holding by purchase ia entitled to retain 
possession of it on payment of rent to his co-sharers. 
The more fact that tho estate in whioh the holding 
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in situate ia partitioned among the co-proprietorc 
and the holding is allotted to Some other co-proprie. 
tor, would not entitle the latter to eject the oo- 
proprietor who had purchased the holding, [p. 957, 
col. I-] 

Appeal from a decision of the Distriot Judge, 
Pain a. 

Messrs. Purnendu Narain Sinha , Fakhr-ud- 
din, Kuhvant Sahay , Ragho Praiad, Rat 
Guru Saran Prasad, Bimola Oharan Sinha 
; and 8, Vagal, for the Appellants. 

■, , Mr. S, N. Bote, for the Respondents. 

JUDGMENT.—This appeal arises 
out of a suit for recovery of possession 
from the defendants. The lands in snit 
are survey plots Nos. 979 and 1411, The 
plaintiffs and the defendants were co-pro¬ 
prietors in the village in wbioh the lands 
in dispnte are sitaate. The Reaord of 
Rights was finally published in the year 
1910, Khewat No. 1 relates to the defend¬ 
ants. In it there is a remark that the 
father of the defendants, by purchase from 
the other tenants, is in possession, under 
section 22 (2) of the Bengal Tenancy 
.Act, of 2 acres, 42 decimals by paying 
rent of Rs. 3-14-0 odd to the other co- 
proprietors. Plot No. 979 is shown in 
Khatian (Exhibit 40) bakasht kharidar . 
No Khatian of plot No. 1411 has been 
filed. Theie was a Colleotora'e partition of 
the estate under Aofc V of 1907 B. 0. 
which terminated in the year 1324 (1917). 
In the Batwara proceedings, the measure¬ 
ments and the Sarvey Reaord of Rights 
were adopted fcr the purpose of partition 
under the Batwara Law. Exhibit 3 relates 
to plot No. 979 and Exhibit 2 to Plot 
Np, 14H- By the Batwara, these plots 
have been allotted to the plaintiffs' patti. 

The plaintiffs, therefore, commenced an 
aotion inv the Court of the Munsif of Patna 
for a declaration of his title to and for 
recovery of possession of the land from the 
defendants. .... 

Tbf-defendants resisted the claim on 
the ground' that the lands in suit were 
ftbeir katht lands and that the plaintiff* were 
not entitled to recover possession of the 
same. 

i ©The Munsif decreed the suit. The learned 
. Distriot Judge set aside, the dearie ‘ of the 
Munsif and dismissed the suit of the plaint¬ 
iffs. The plaintiffs have, therefore, appealed 
^'tbia .Court; - . . 


(lift 

I 

1 # 

The sole, question for consideration In 
this case is, whether the lands in snit 
are the bakasht of the rnaliks or the katht of 
the defendants. On behalf of the appellants 
it is contended that 'the plaintiffs ar%*o- 
proprietors in the village and as snqh acquired 
the lands in snit and, therefore, their posses¬ 
sion over the land was that of proprietors, 
and not as tenants and that, after the 
partition, they had no right r to retain 
possession of the same. This contention 
is based npon section 22, clause . (2) of 
the Bengal Tenanoy Act which enaiits that, 
“If the occupancy right in land is trans¬ 
ferred to a person jointly interested in 
the land as proprietor or joint perma¬ 
nent tenure holder, he shall be entitled tohold 
the laud subject to the payment to his 00- 
proprietor or joint permanent tenure-holder of 
the shares of the rent which may 
be from time to time payable to them." 
in support of this contention, the decisions 
of .this Court in the oases of B&hufia 
Janakdulari Kuar V. Bindeshttafi Qii (I) 
and Store wigg v, Dwarka Singh (2) were 
citad. The former ease related to bisk&thi 
lands held separately among the proprietors 
by private arrangement previous to the 
partition, and it was held that the so- 
proprietor and hia mortgagee are not entitled 
to claim exclusive possession of the bakasht 
lands and they all should be treated 4s 
the bakasht of all the proprietors in the 
partition. That case has no application to 
the present case, where the defendant?, as 
co-proprietors, purchased the ,oooapaney 
holdings of tenanta in the village. --The 
lands in- the present ease were originally 
the bakasht of the proprietors. In^-the 
latter oase, the defendant, was a co-pro¬ 
prietor and also a lessee. He claimed to have 
aoquired occupancy rights in the lands in dis¬ 
pute. There was no evidence of bia having 
purchased the holdings. His possession ovtfr 
them was said to be that of a lessee of 
the entire 16 annas of the Mans*, and It 
was held that, after the expiry of the lease 
he had no right to claim ‘ any right in 
the lands and that he could not, therefor*, 
prevent the partition of the same among 
the oo proprietors. There was no evidence 
in that oase to show that the land vfae 
originally occupancy holding. On the other 

(1) 67 Ind. Cm. 828 ; 6 P. L. J. 450| 1 P. L. T. 874, 

- (3)^5 Ind. Cec. 7O0J 4 P. L. W, 
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baud, the indication was that the lands 
were the proprietors’ lands, bakasht or 

that * thfi T° D * C i /° r a momenfc oonoeive 
fW si , Le8,Elafnre ever intended, C r 
that-the language of seotion 22, clause (2) 

•an/give rise to the interpretation, that a 

•o-propnetor acquiring an oocupanoy holding 

by purchase, although entitled to retain 

possession of the same on payment of rent 

to his co-aharers, must give it up the 

moment the estate in whioh the land is 

situate is partitioned among the proprietors. 

It will -be anomaloos and, indeed, unjust to 

permit a^oo-proprietor, after the kasht lands 

in the estate have been purchased by another 

•o proprietor at great expense, to go to the 

Colleotorate partition and to claim the same 

an , d t0 8hftre in ‘be acquisition 
to Whieh be has not contributed a single 

ar ing. The seotion elearly empowers a 
•o-proprietor to hold possession of the kasht 
land purchased by him, the only condition 
impofed upon him being that he should 
pay rent therefor to his co-sharers. There 
is no limit of time of bis possession nor is 
it controlled by any event, such as the 
partition of the estate. If his possession 
was to remain only for so long as the estate 
was not partitioned, it would have been 
clearJy and unmistakably expressed by the 
egislature. I do not, on principle, see any 
reaepn wLy a flourishing oo sharer of a small 
fractional share in the village should be 
deprived of an opportunity of purchasing 
lands m his osoupanoy holdings in the 
village just in the same way as a stranger 
won d be allowed to do. Neither law nor 
equity would make him worse than a 
stranger. It was not to decide the status 
of the defendant co sharer in the present case 
** o whether he was an ooeapaney or a 
non-occupancy tenant. But there can be do 
Onastmn that, whatever be his status, he can 
resist the claim of possession made by the 
Plaintiffs. In the case of Babu Bam Dheng v. 
Ufendra Nath Koley (3) it was pointed out 
*nat the ehange in slause (2) by the Amend- 

1! }f «°* does not 8eem have 

altered the view as was previously under¬ 
stood, and that a fractional landlord who 
a transfer of an ocsnpanoy holding 
■Mil acquires from the raiyat some sort of 
■■nancy- or intermediate interest which 
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prevents him from treating the under raimt 
of F re,p “J ,er ’ Tb « rfesision in the ease 
Juo uTf ‘ V' Sa ”' d U oha mn ad Rathidul ' 

aW „ tba PrinsipJe, r.'de 

also Baja Earn Sahu v. Jhanti Ocpe (5) It' 

“uUM It t0 maWp,y antborit ™ on the"; 

Plaintiff-., r mS • ° “ 6 t0 be • ,ear tb “‘ ‘he 

see"on 28 faT .! nt '' re,i ’ ba8ed "P°» 

el le tfj 8Dd ‘ tat ’ e ' thn 

, re ’ onr possession from the : 
defendants, e.mply upon the ground that they ; 

as •o-propnetor, pnr.haeed the holding in : 
question. ® - 

K i9 * he ° ‘bat in the Batwara * 

Khatian the defendants allowed the land to 
be treated as bakasht, and hence they are 
not entitled to claim it as their tenancy* 

Z 8 r’ tb6y being 80 «barers and ; 

partms to the partition proceedings are' 

estopped from claiming otherwise than the 

Reoord of Nights in that case shows. Upon 

J th l R , e#0rd 0f R ’^t S> the valna- 
tions of the lands for the purpose of partition 

were determined and that principle was given 

effect to in the case of Baldeo Sakai v. 

Brajnandan Sahay (6) and it was held that ‘ 

the co sharer .s not permitted to show that 

the land entered as raiyati land was, as a : 

matter of fact, terait land. But the defend- 

ants in the present, case do not claim other- 

wise that what the Batwara Khatian purports 
to record. * 

!t has already been observed above that 
the Batwara Khatian shows the possession 
of the defendants as kharidar or purchaser 
under section 22(2), and that plot No. 979 
has been recorded bakasht because it was in 
the possession of the proprietor, ft is how¬ 
ever, neither the bakasht nor eerait The 
Khatian entry, therefore, is rot inconsistent 
with the claims of the defendants. The 
Survey Authorities did not dispute their 
rights They simply recorded the possession 
and cleared it by mentioning the aection of 
the Bengal Tenanoy Act under which the 
co-proprietors defendants were holding under 
their purchase. It is for the Court to deter- 
mine what that entry really means and 
upon a true interpretation of that entry and 

section 22 ( 2 ),. I am dearly of opinion that 

the plaintiffs are not entitled to eject tb«. 


W 44 lad. Oac. 623 . 


(4) 53 Ind. Cab. 110* 4 P . L J. 640. -* r 

(6) 31 Ind. Cas. 75. - , .. 

43 Ind ' C ”' 369 ‘ 3 P- I- W. 260H19 ,8. FU, .} 
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defendants and that the latter are still 
entitled to hold possession of the same on 
paying rent to the defendants and other 
eo-eharers. The claim of the plaintiffs as 
regards plot No. 979 is not made oat and 
the Court below was right in dismissing 

it. 

Plot No. 1411, however, stands on different 
sonsiderations. It was reeorded both in the 
Survey and in the Batwara Khatian as the 
holding of Sheo Dusadh. Before the parti¬ 
tion, the defendants took a surrender deed 
(Exhibit 5) from the son of Sheo Dusadh, 
dated the 27th January 1916. In that 
deed it is stated that the land in question, 
although recorded as the kasht of Sheo 
Dusadh, was in reality the khud katht of 
the defendants and wa«, therefore, surrendered. 
That surrender took plase before the partition 
proceedings terminated in 1917 and the 
defendants being eo-proprietors have no right 
to take advantage of the surrender in their 
favour. The original tenant, Sheo Daaadh, 
or his son was not entitled to make a surren¬ 
der of the holding to the part proprietors. 
The defendants oannot, therefore, elaim any 
right of possession as tenants in respeet of 
the plot No. 1411 on the basil of the said 
surrender. The surrender has been held to 
be invalid. The learned Judge has not dis¬ 
turbed that Ending. The land in dispute 
has fallen by partition in the patti of the 
plaintiffs and the plaintiffs are, therefore, 
primarily entitled to possession ot the same. 
The defendant’s elaim, based upon the 
surrender, cannot be of any avail as agaiasfc 
the plaintiffs and the plaintiffs are entitled 
to recover possession of the same. As Sheo 
Dusadh is not a party to the case, his right 
cannot be affected by this decision. No 
other evidence has been produced in this 
case, or referred to in the judgments of the 
Courts below or in the arguments. Again, 
the learned Vakil failed to show that 
plot No. 1411 was acquired by the defend- 
ants in any other way than by the 
eurrender by the son of Sheo Daaadh in 

1916. 

-The result is, that the plaintiffs’ claim 
to plot No. 1411 has been made out and 
that they are entitled to a decree for 
possession as against the defendants. The 
Court below wac wrong in dismissing the 
•uit with regard to that plot. 


The decision of the striot Judge is set 

aside so far as plot No. 1411 is concerned 

and the suit is deoreed accordingly. The 

appeal is partly decreed. The appeal as to 

plot No. i79 is dismissed. In view of the 

circumstances of this case, each party will 

bear its own toste. a 

Appeal decreed tn part* 
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NAGPUR JUDICIAL COMMISSIONER S 

COURT. 

Second Civil Appeal No. 371 of 1919. 

April i8, 1920. 

Present Mr. Batten, A. J. 0. 
RAGHUBARDAYAL -Dbfscdamt— 

Appellant 

versus 

MADHORAO akdotheks-Plaistiffs— 

Respondents. ' ^ • 

Central Provinces Land Revenue Act ill of 1817J. , 
w 188, 192— Co-sharers — Lamb&rdar, 

— Servant, wages of, whether can be recovered fr ns 

co-sharer, * 

Where a lamiardar. who doe. not rend. fa. ft. 
village, appoints a private servant to do luc _ 

£r him, he oannot charge his co-sharerwiththc 
wages of this servant -without previously coming 
to some agreement with the oo-sharer. [p. 95 ®» ool \ J 

Appeal against the decree of the 
Judge, Nimar, in-Civil Appeal No. 28 of. 
1919, dated the 26fch June 1919, , “ 

Mr. K. V. Deoskar , for the Appellant. 

Mr. D. P- Tiwari , for the Respondents. 
JUDGMENT.—There is no force m we 
first two grounds of appeal. The defen a 
collected the rent from the four Wnanta i 
question in his oapacity as linhardar^ L 
defendant,.admittedly, eolleeted the pla 

.hare as well a. hi. own He nowhere MS 
that he did not a.t in the eapaoity 
dar. He alao nowhere pleaded that the 
were the sole landlord, of a 2ann.aa.iha» 
of the field, of these t.nanta and he did 
not plead that the plaintiff, were estopped 

from demanding'from him the ez«a. eoU«- 

tion. mada. There ia no ground on the 
re.ord differentiating the ^ oolleotiona ^n 
reepeet of theae four tenant, from 

eolleetiona made from other tenanto. Th.ee 

grounds of appeal must, therefore, fail. 
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. -^e third ftn< * fourth grounds of appeal 
ignore the fact that the suit is one for 
accounts and that the accounts were properly 
made out up to the date of the decree. 

As regards the fifth ground of appeal, 
wofth relates to the elaim for the pay of 
a Mukadam Oomastha, it would appear from 
the reaord that there is no Mukadam Oomastha 
properly Bo-ealled. There is a private 
servant appointed by the lambardar . who 
a non resident, to do his work for him. 
He sannot charge his oo-sbarer with the 
wages of this servant without previously 
coming to some agreement with the co- 
sharer. No authority has been sited in 
support of the appellant’s oontention. The 
fasts appear to be quite different from 
those m Tatya v. Dhundiraj (I). 

The last two grounds of appeal are not 
pressed. 

The result is that the appeal is dismissed 
with sosts. 

;i) II c. p. L. a. 27. App,al 


ing to the area whether that area i 8 arrived at in 
d«t^£ Dn, f g b 7 Measurement or not, the subsequent 
detection of any change in the area would entail a 
corresponding alteration in the rental, whether it 
be a reduction in favour of the tenant or an 
enhancement in favour of the landlord [p. 960, col 2.j 

Appeal from a decision of the Dietriot 
Jndge, Shababad, in First Appeal No. 426 
of 1918, dated the 9th August 1919, modify. 

fc ^ at °* the Munsif, Buxar, in First 
Suit No. 426 of 1917, dated the 28th 
October 1918. 

Mr. Shambhu Oharan, for the Appellant 

Mr. Parmeshwar Dayal, for the Respond- 
ents. 


PATNA HIGH COURT. 

Appial from Appellate Decsee No. 847 

of 1919. 

August 19, 1920. 

Present :—Mr. Justioe Jwala Prasad. 

Lalla SHEO KUMAR LAL— Defendant 

—Appellant 

versus 

RAMPHAL DASS and others— 
Plaintiffs—Respondents. 

Bengal Tenancy Act (Till B. C. of 1885,1, a. 62— 
Landlord and tenant—Enhancement of rent, kuit for— 
E*cesa area, proof of—Rent paid according to area , 
effect of ., 

In a salt for enhancement of rent on the grocnd 
of exoess area, clause (6) of section 62 of the 
Bengal Tenancy Act relieves the landlord from the 
necessity of proving the particular land as being 
the land held by the tenant in excess of the area 
originally held by him. Under that olause the 
landlord is only required to prove the area origi. 
nally held by the tenant and the exoess subsequently 
found, provided the standard of measurement is 
the same throughout. [p.90O, ool. 2; p. 901, col. 1.] 

Where a consolidated jama is paid -for a partiou* 
lar holding, the subsequent detection of exoess area 
would not entitle the landlord to an increase of 
tent. If, on the other hand, the rent is paid acoord- 


JUDGMENT.—This appeal is directed 
against the judgment of the Distrisfc J D dg 0 
of Shababad deoreeing the slaim of the 
plaintiffs for the assessment of additional 
rent under section 52 (5) of the Bengal 

Tenancy Aot for the exoess area held by the 
defendant. 

The defendant pnrohased the holdings 
of two tenants sometime in 1864-65. The 
Jama Waeil Baki of 1863 64 filed by the 
plaintiffs (Exhibits 1 and 1-A) show that the 
total area purchased by his vendors was 30 
big has at a total rental of Rs. 7i>-li-6. The 
former shows 14 bighas 5 kathas and the 
latter 15 bighas 12 kathas. In both, the rate 
of rent is shown to be Rs. 2-8-0. 

The defendant has filed rent receipts 
Exhibits A-22 to A 49 are plain reseipts 
and do not show area. Exhibits A to A 21 
are printed receipts aooording to the form 
prescribed in the Bengal Tenancy Ast for the 
years 1295 to 1316 with certain gaps, and 
they show an area of 30 bxghas with a rental 
of Rs. 74, after a deduction of Re. 1 as 
muafi. 

The defendant admits that his rental is 
Rs. 74 exolading oesaes. The Survey has 
recorded the area to be 37-1/5 bighas with a 
rental of Rs. 76, The status cf the defend¬ 
ant was recorded in the Survey as that of a 
tenant at fixed rate. 

In the present suit the plaintiffs made two 
prayers : (1) that the etatas of the defendant 
was wrongly reoorded in the Survey and 
should have been that of an oecupauey of 
Qiimi tenant; and (2) that the defendant has 
by eneroaehment increased his area from 30 
bighas, which was originally held, to 37 
bighas odd as found by the recent Survey 
The Munsif deoided both these points against 
the plaintiffs and dismissed the soil, 
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The learned District Jadge on appeal 
upheld the dee ; sion of the Mansif on the 
first point, namely, that the tenant was at 
fixed rate, but disagreed with him aa regards , 
the second point. He held that the area now > 
found by the Survey measurement is in 
excess of the area for which the defendant 
has been paying rent and that the standard 
of measurement by which the defendant or 
his predecessor came into possession of the •* 
land and that of the Cadastral Survey was • 
the same, namely, a rod of 5^ anbits. After 
theSorvey Reoord of Rights the plaintiffs 
thought that the defendant had enoroached 
upon the plaintiffs’ ter ait land in Survey 
Plots Nos. 170, i 68, 169 and 172. They ■ 
accordingly brought a suit for ejecting the 
defendant from those plots. This suit was 
dismissed upon the ground that those plots 
were insluded in the kebalas of the defend¬ 
ant of 1864 and 1865, and that they were . 
not the eerait of the plaintiffs. They then 
brought a rent suit , for recovery of rent 
including those plots, and now they have 
brought the present suit for assessment of 
additional rent on the exoess area found to 
be in possession of the defendant. In para-^ 
g^aph' 8 of .the plaint they explain 
how this exoess has occurred and' repeat 
their story that it was due to encroaoh -, 
ment by the defendant over the aforesaid 
plots. In the relief actually prayed for in 
the plaint, the case of the plaintiffs is a 
simple case of additional rent for the exoess 
area. The learned Judge, therefore, treated 
the plaintiffs’ case as Bnoh. According to the 
Judge it is immaterial, and all that is 
necessary in a oase of this kind is to find out 
what was the area originally held by the 
defendant and wbat excess, if any, has since 
then occurred in his- holding and whether - 
he has been paying rent for the exoess area 
or not. One of the plaintiffs examined 
himself and proved that the lands in the 
village were originally settled by measure¬ 
ment and the standard of measurement was 
cubits, the same as in the preeent Survey, 
and that the defendant’s predecessor had 
held 30 biffhas according to that measure¬ 
ment-. • 

The learned Vakil on behalf of the appel¬ 
lant has repeated the objection to the evi¬ 
dence of the plaintiff on the gronndthat he, in 
his cross-examination, disclaimed all personal 
knowledge of the standard of measurement 


at the time of the original settlement of the 
village lands. The Court below has consider.-? ‘ 
ed this objection and has' accepted the 
plaintiffs’ evidence as showing that the •, 
standard was 5| cubits, a rod, and as .it 
appeared to him to be consistent with the 1 ? 
sqmmon standard of measurement 1 in that r 
ares, and also because there was no rebutting:; 
evidence on the defendant’s side. From the / 
evidence on the record, the Court was oompe*- • 
tent to aooept the evidence.that the standard' s 
oi measuremnt is the same in the locality as 

adopted by the Survey authorities.-If that is 

• 

so, certainly the defendant is holding more <> 
land than what was comprised within tbs • 
holding of bis predecessor or himself. There 1 - 
can, therefore, be no doubt that the t land* ‘ 
held by the defendant was 30 bighas whether'' 
his predecessor obtained this area by aetnal 
settlement or by possession subsequently re* : 
cognised by the landlord. . j ,'i ' 

Tbe only question, ic the circumstances of f 
this oase, is whether the defendant was 
paying a consolidated jamd for hi* holding 
or was paying rent in accordance with the 
area; so that if the latter changed, bis 
rental would also change. The subject has 
been one of great difficulty aud has led 
to divergence of opinion, but the principle 
running through all the oaees cited to me on 
the point is that, when: flpoonsolidatedjama for 
a particular holding-is paid, the subsequent 
detection of tbe excess area would not entitle 
a landlord to an increase of rent. If.on the 
other hand, the Tent is paid according to the 
area, whether that area i» arrived at ia- the 
beginning by measurement or not, the sub¬ 
sequent detection of any change in the area 
would entail the corresponding alteration 
in the rental whether it: be a reduction in 
favour of the tenant or an enhancement , 
in favour of the landlord. The interpreta¬ 
tion put by the decision in the Case of- 
Oouri Pattra v. H. B. Reily (1) under section 
52 of the Act was aonaidered to be' ineqait*. 
able and was soon rectified by the addition 
of danse (5) to section 52 of tbe, Bengal. 
Tenancy Act, Clause (5), therefore, relieved: 
the landlord of the necessity of ^proving 1 the 
particular land as-being the land held'bjr 
a'tenant in exoess of hi*.Originalholding, 
The landlord is now only required to^provac 
the area originally held and the excess enb- 

‘ / ; j -,V 

(I) 20 0. 67&j iO'fod, Deo. (n. s.) 398. 
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Bequently, found provided that the standard 
of measurement is the same throughout. 
I would not enter into a detailed disous- 
eion of the oases oited to me. They indicate 
the views expressed on the subject at different 
times: Rajkumar Pratap Sahay v. Ram Lai 
Singh (2), Lakhi Narain Sarongi v. Sri 
Ram Chandra (3), Court Paitra v. H. R. 
Reily (1), Dhrupad Chandra Koley v. flart- 
nath Singha Roy (4) and last, and not the 
least, the oase of this Court reported as 
Kesho Prasad Singh v. Tribhuan (5). 
By no means, the deoisions have been 
exhaustive, for section 52 itself has been 
held to be not exhaustive. The principles 
laid therein have to be applied to the varying 
oiroumstanoes of eaoh oase. I think that 
the present oase is similar in many res- 
peots to the aforesaid oase, reported as 
Kesho Frasad Singh v. Tribhuan (5), though 
not exaotly the same, and the prinoiple of 
that oase might well be extended to the 
present one. I think the faots proved in 
this ease are sufficient to entitle the land¬ 
lords to olaim enhancement for the excess 
area. Lands in villages were seldom used 
to be settled by measurement, and, I venture 
to think, it will not always be so settled. 
Often, they are settled by indicating a par¬ 
ticular quantity of land or area which the 
tenant is to hold at a rental either expressed 
by means of rate of rent or in lump, in 
suoh oase, the intention of the parties is to 
settle the area, and, if it be satisfactorily 
proved that the area actually held is different 
from what it was originally settled, certainly, 
the rent must be varied accordingly. The 
presumption of this prinoiple has been given 
by the Court below to the plaintiffs, wherein 
it distinotly says, “ordinarily rent is assessed 
according to the area which the raiyat is 
understood to hold ; and I think that it 
should be assumed, in the absence of evidence 
to the oontrary, that this rent was settled 
in that way.” I have no hesitation in ao- 
eepting this view as the correct one. No 
-question of settlement by measurement, 
therefore, at the inception arose, though the 
evidence of the plaintiffs is that the land 

(2) 6 0. L. J. 538. 

(8 y 11 IncL Caa. 212) 16 0. W. N. 821; 14 0. L. J. 

* 4 Ji) 45 Ind. Caa. 660j 27 0. L. J. 663; 22 0. W. N. 
026. 

(6) 89 Ind, Oas. 6L1| 2 P. L. J. 276; 1 P. L. W. 408, 
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in! the village was originally settled by 
measurement. I do not, therefore, think that 
a consolidated jama was fixed irrespective 
of the area held by the tenant in the present 
oase. 

The result is, that the tenant is in pos¬ 
session of the excess area for whioh he has 
not been paying rent. In justice and equity, 
the landlords are entitled to demand from him 
an additional rent, calculated at the average 
rate of rent paid on all the lands of the 
holding. 

It may not be out of place to mention 
here that the jama wasil baki (Exhibits 
I and l-A) mentioned the rate to be Rs. 2-8-0 
and if that dooument be aooepted as 
true, then the question of settlement at a 
consolidated jama does not arise. The Court 
below, however, does not think very much 
of this dooument, and says that “it looks 
like a document whioh has been recently 
prepared in imitation of an old paper,” 
Bat the rent receipts of the defendant, 
though not mentioning the rate, work out 
the rate mentioned in the aforesaid jama 
tcasil baki. 

The defendant has not produced the kebalat 
in the present oase, although he had pro¬ 
duced them in the former litigation. The 
presumption will, therefore, be that, if these 
documents were produced, they would go 
against the defendant's oase. The result 
is that the appeal is dismissed with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 85 of 1920, 

July 22, 1920. 

Present :—Mr. Hallifax, A. J. 0. 

and Mr. Kotwal, A, J. C. 

J A IR AM — Plainti pf—Applicant 

versus 

MOTILAL AND OTHERS—DEFENDANTS-NON- 

Applicants. 

Civil Procedure Code (Act V of 1908J, O. XXXUI 
r. 2 —Application for leave to sue in forma pauperi> 
—Presentation of application, what amounts to. 
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The presentation of an application under Order 
XXXI11, rule 2, of the Civil Procedure Code, for leave 
to sue in forma pauperis to the Judge through the 
Clerk of the Court ia a proper presentation within 
the meaning of that rule It is not necessary for 
the applicant to place the petition in the actual 
hands of the Judge himself, [p. 962, col, ).] 

Application for revision against the order 
of the Additional District Judge, Nagpur, 
dated 2nd February 1920, in Miscellaneous 
Judicial Case No. ‘^3 of 1919. 

Mr O. R. Deo , for the Applicant. 

Mr. V. D. Kal* % for the Non-Applicants. 
JUDGMENT.—In this case one Jairam 
Teli personally presented an application 
for leave to sue as a pauper, accompanied 
by a copy of his plaint, to the Olerk of 
Court, in the office of the District Judge 
of Nagpur, on 5th April i919. The suit was 
for redemption cf a mortgage exeonted in 
1883- He was instructed to appear before 
the Additional Distriot Judge on 10th 
April 1919. On that date he appeared in 
Court, The Judge did not examine him 
at that stage, but direoted notices to issue 
to the other party. At the next hearing 
the applicant and the other party were 
examined and were ordered to produce evi¬ 
dence. There were many hearings there¬ 
after, at six of which, at least, the applicant 
was present in person. Finally, on 2nd 
February 1920, an order was passed rejecting 
the application on the ground, raised by 
the non-applicants, that the presentation on 
5th April 1919 to the Cldfkof Court was not 
enoh as is required by Order XXXIIf, rule 2, 
of the Civil Procedure Code, which con¬ 
templates presentation to the Judge himself. 

The rule mentioned speaks of presenta¬ 
tion to the “Court,’* and there are instances 
in' the Code where that word cannot refer 
to the Judge personally, as, for example, 
Order VII, rule 10. There can, however, be 
no doubt that, under rule 2 of Order XXXLII 
an application for leave to sue tn forma 
pauperis must be presented to the Judge 
himself, and presentation to Jhe Clerk of 
Court is not sufficient. The rule speaks 
only of the Court, obviously with the inten¬ 
tion of distinguishing the presentation of 
each an application from that of an ordinary 
plaint whiob, under Order IV, rule 1, maybe 
presented ‘ to the Court or such officer as 
it appoints in this behalf.” Fnrther, rule 4 of 
Order XXXIII, whiob follows that prescrib¬ 
ing personal presentation to the Court speaks 


tl920 

of the applicant being examined by the 
‘ Court” and this can, of course, only mean 
the Judge. 

It is, however, equally clear that it 
is not necessary for the applicant to place 
his petition in the actual hands of the 
Judge himself. He would, naturally and 
ordinarily, give it to some official of the 
Court, the Reader or even a Chaprasi, and 
the Reader would either put him before 
the Judge and his petition in the Judge’s 
hands at once, or instruct him to come at 
some more convenient time, a few minutes, 
or hours, or even days, - later. When at 
that later time the Reader puts the peti¬ 
tion in the Judge’s hands and.the petitioner 
stands before him, we have undoubtedly a 
proper presentation of the petition to the 
Judge by the applicant in person, such as is 
contemplated by Order XXXIII, rule 2, and, 
if this ia done by the Clerk of Court, in* 
stead of the Reader, surely the presentation 
is more rather than less proper. 

We may take a more extreme • case. 
Suppose that Jairam had handed his peti¬ 
tion on 5th April 1919 to some friend 
of his and asked him to put it before the 
Judge to whom it ought to go, and .the 
friend had told him to be at the Addi¬ 
tional District Jadge’s Court on 10th April 
1919 and had then sent the petition by 
the hand of a servant, so that it lay on 
the Judge’s table on that day at the time; 
that Jairam stood before him. This would,! 
certainly, be a presentation to the Judge 
by Jairam in person. It would, of course, 
be a presentation on the 0th and not on 
the 5th for all purposes, including that of 
the calculation of the period of limitation, 
but that question does not arise here as 
Jairam still had nearly 40 -years ahead ofc* 
him in which to file his suit. < ' 

The following. observations of Piggott- 
and Walsh, JJ., in Raman Lalji v. Qoku* 
Nathji (1), are pertinent in this case:— • 
“It is the first Court’s business to see that 
its own rules are complied with, and, in oar. 
view, it is not right that the first Court 

should leave the investigation of that ques-A 

tion to the Appellate Court. If a defect 
is brought to its notice by its • own officer— 
and it is the duty of an officer of the Court, 
if there is any defeot in procedure or in 

(1) 39 Ind. Cm. 462j 39 A. 343j 16 A- L. J, SQ9« 
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the frame of the suit or in similar matters, 
to draw the attention of the Jndge to the 
fact—or by the parties, or one of them, the 
Jndge onght to pat the defaulting party on 
terms to oorreot the defeat. If the default¬ 
ing party, on the defeat being pointed 
oat to him, dealines to obey the Court's 
order to oorreot it, obviously, he has only 
himself to thank for any penalty whioh 
may ensue. Bat, in our view, a Court ought 
not to dismiss a suit without, at any rat?, 
giving the defaulting party an opportunity 
of oorreoting the defect in procedure, if 
there be any. And tbe reported oases show 
that Courts of Appeal have been driven to 
indulge in refinements in order to prevent the 
ends of justice being defeated on a point of 
this kind, It is not in the interests of the 
litigants themselves that a Court should 
he astute to defeat a claim, not on a con¬ 
sideration of tbe merits, baton some tech- 
niqal point of procedure. There is no defect 
in prooedure whioh anybody is capable of 
making whioh oannot, as a rule, be amend¬ 
ed and compensated for by an order as to 
costs.” 

In this oase it seems to us that 
a very onnsiderable amount of astuteness 
was employed in defeating a olaim whioh 
a very small amount of common 
sense would have shown to be perfeotly good, 
and that, without the correction of any 
defeot in prooedure or any indulgence in 
refinements. Even if the applicant had not 
been present at any one of the hearings (and 
any one of his appearances could, as has beep 
Shown, have been taken as a sufficient 
presentation) he should have been given an 
opportunity of making a proper presentation . 
after the defeat in procedure had been 
brought to the notice of the Court. We hold 
that the presentation of the appeal by 
Jairam on 10th April 1919 was a proper pre¬ 
sentation under Order XXXIII, rule 2 of the 
Oivil Prooedure Code. The order rejecting 
that applioaticn as not properly presented is 
apt aside, and tbe ease will be sent back to the 
lower Court for further hearing. Costs in 
this Court, in whieh Rs, 15 will be included 
as Pleader’s fee, will follow the resalt. 

Application allotted. 

\ ' .• 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 263 or 1919. 

April 20, 1920. 

Present: — Mr. Lindsay, J. C. 
SH.AMBHU AND ANOTHER —DEFENDANTS — 

Appjcllants 
t ersus 

NAND KUMAR and another—Plaintiffs — 

Respondents. 

Hindu. Law—Joint family—Mortgage of family ■pro¬ 
perty by one member, whether void or voidable — 
“Asura” marriage, legality of — Money paid to bride's 
father, whetlter unlawful consideration—Contract Act 
(IX of 1872), s 65— Mortgage of family property by one 
member, suit on, dismissal of—Suit for money decree, 
whether maintainable—Failure of consideration — 
Limitation. 

A mortgage by one member of a joint Hindu 
family of property belonging to the family is not 
void altogether, but is voidabla at the instance of 
the persons whose rights are invaded by it. [p. 961, 
col 1.] 

The “Asura” form of marriage is not illegal or 
immoral, and money paid to the parents of the bride 
does not constitute unlawful consideration. Tp- 966. 
col. I.] 

Where up>n the dismissal of a suit by a mortgagee 
for foreclosure on the basis of a mortgage by con- 
ditional sale which was resisted by the sous of the 
mortgagor on the ground that the property mortgag¬ 
ed was ancestral joint family property and that 
there was no legal necessity for the loan taken, the 
mortgagee brought another suit for a Bimple money 
decree -. 

Held, (1) that whether or not there was a personal 
covenaut in the bond, the mortgagee was entitled 
to relief under section 65 of the (Jontraot Act, and 
thathissuit must, therefore, succeed ; [p. 964, ocl. l.J 
(’2) that the contract having become void by 
reason of the defence of the sons, it must be held 
that there was failure of consideration from the 
date of the decree in the foreclosure suit, which 
should be taken as the starting point of limitation, 
[p. 964, col. 2.] 

Appeal agaiu3fc the decree of the Sub¬ 
ordinate Judge, Gonda, dated the 19th May 
1919, reversing that of the Munaif, Gonda, 
dated-the 23rd December 1918. 

Mr. Bisheshwar Nath Srioastava, for the 
Appellants. 

JUDGMENT.—This appeal has been 
argued ex parte, there being no appearanoe 
on behalf of tbe plaintiffs-respondeuts. 
However, after hearing the arguments pat 
forward by the learned Coanael on behalf of 
the appellants I think the appeal must fail. I 
consider that the judgment of tbe Court below 
should be affirmed. 

The facts are that, on tbe 12th of June 
1908, a mortgage by conditional sale wai 
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executed by one Durga Prasad, who was the 
father of the present defendants appellants. 
The mortgagee was one Gangs Ram, who 
was a brother of the plaintiff No. I and 
the father of the plaintiff No. 2. The 
principal sum was Rs. 200 and interest 
was provided for at the rate of 1? per 
cent, per annum oompoundable with yearly 
rests. The term of the mortgage was two 
years. 

The mortgagee brought a suit for fore* 
closure on the basis of this deed. The 
claim was resisted by the eons of the mort¬ 
gagor, and the suit was dismissed on the 
1st of July 1618 on the ground that the 
property mortgaged was ancestral joint 
family property and that there was no 
legal necessity for the loan whioh was 
taken. The plaintiffs, therefore, brought the 
present suit on the 7tb of August 1918 
and asked for a simple money deoree. The 
Court cf first instance dismissed the 
claim on the ground that it was time- 
barred. The lower Appellate Court has 
decreed the olaim, holding that the suit was 
within time. 

It has been argued here, in the first place, 
that no suit for a simple money-decree 
was maintainable, on the ground that the 
mortgage, being a mortgage by conditional 
eale, there was no personal oovenant on the 
part of the mortgagor to pay. The learned 
Judge of the Court below, however, has 
relied upon section 65 of the Indian Contract 
Act, and held that, whether or not there 
was a personal oovenant in the bond, the 
mortgagee is, under section 65, entitled to 
eompensaticn, the measure of the compen¬ 
sation being the sum whioh was ad¬ 
vanced, together with interest at the contraot 
rate. 

It is not necessary for me to touch 
upon another question which was raised in 
the Court below regarding the application of 
section 68 of the Transfer of Property Act 
to this case. I am satisfied that the Court 
below was right in holding that, under 
section 65 of the Contract Act, the plaint¬ 
iffs were entitled to relief. To begin 
with, my view ia that the mortgage whioh 
was executed by the father of these 
defendants appellants was not a void but 
only a voidable transaction. - There ia 
authority for this proposition in a ease 
reported as Biehumbhar Dbyal v. Parshadi 
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Lai (1), in whioh r it was'held by Chamfer, 
J., that a mortgage by one member of 
a joint Hindu family of property belonging 
to the family is net void altogether but 
is voidable at the instance of the persona 
whose rights are invaded by it. I may also 
refer to what is said by their Lordships 
in a case reported as Ranuman Kamat 
v. Hanuman Matidur (2), in which, dealing 
with a sale whioh had been executed by 
one member of a joint family their'Lord- 
ships observed that they were inclined to 
think that the sale was not necessarily void 
but was voidable only if objections were 
taken to it by the other members 
of the joint family. I have been referred 
to a deoision of a Judge of this Court, 
\_Zakir Husain v. Bhagxean Das , First 
Civil Appeal No. 121 of 19It*], in which 
it would Feem an opposite view was taken, 

I need only say that I do not agree with 
the judgment of the learned Judge 
who decided that oase, and I think 
the authority of their Lordships of 
the Privy Council iaall that is necessary. to 
refer to for the purpose of confirming my view 
of the law. 

m I 

We have it, then, that this mortgage, 
whioh was a voidable transaction, ^ was 
entered into by the father of the defend¬ 
ants appellants. The contract became 
void by reason of the defence put forward 
by the sons in the foreclosure Buit and, 
consequently, from the date of the deoree 
in th& foreclosure suit, it must be held that 
there was a failure of consideration. It 
is admitted that the suit is within 
time if the date of the deoree in the 
foreclosure case is taken as the starting point 
for limitation. 


I may mention that another point was 
sought to be made by the learned Counsel 
for the appellant. He argued that the con¬ 
tract was void ab initio on the ground 
that the consideration was illegal. It seems 
that the principal money taken under the 
mortgage was borrowed for the purpose 
of payment to the father of a girl who 
was married to one of the present defend¬ 
ants. There is, however, no definite legal 
opinion that this form of Hindu marriage, 


(1) 16 Ind. Cm. 629, 10 A. L. J. 112. 

(2) 19 C. 123, 18 L. .A. 168,16 Sar. P. 0. J. 91, 9 
d. Deo. (n. b.) 627. 
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which in the booss is called the “Asura” 
form, is illegal or immoral. There is, indeed, 
seme authority for this view in deoisioDS 
of the Bombay High Court, but the High 
Court of Allahabad, following the opinion 
of the Madras High Court, has held that this 
form of marriage is still recognised as valid 
and that money whioh is paid to the parents 
of a bride is not paid as upon an unlawful 
consideration [cf. Baldeo Sahai v. Jumna 
Kunwar (3)]. 

I hold that the decision of the Coart 
bslow is oorreot. The appeal fails and is 
dismissed. 

Appeal ditmissed. 

(3) 23 A. 495; A. W. N. (1901) 155. ' 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 16-B op 1919. 

July 28, I92J. 

Present: —Mr. Kotwal, A. J. 0. 
CHINK!— Appellant 
versus 

NARAYN— Respondent. 

f Oourt-fee8—Declaratory suit that adoption did not 
take place, nature of—Adoption affecting title to pro¬ 
perty — Court-fee, payable. 

A Bait for a declaration that an adoption did not 
take plaoe, is, for the purpose of Court-fees, one to 
deolare an adoption invalid, and, where the adoption 
affects title to immoveable property, the Court-fee 
payable on the suit is an ad valorem fee calculated 
on the value of the property. 

Appeal against the deoree of the Sab* 
Judge, Daryapar, deaided on tha 14ih Marsh 
1919. 

Mr. 9. 0. Dutt Ohouihary , for the Appel¬ 
lant. 

Mr. 9. ff. Birlinge, for th9 Bu.nod* 

cut. 

JUDGMENT.—In a suit for d-nlaration 
that an adoption is valid or invalid, if it 


8ADDA KHAN V. SOLTAN KUk'f. 

affects a title to property, the Court fee 
payable is on the value of the property 
title to whioh is affected : vide Civil Ciroular 
II-S whioh re-produces Noti6oation No. 164*, 
dated the 28th September 1911, under 
section 9 of the Suits Valuation Act: see 
also First Appeal No. 66 of 1916. 
[Oanpatrao v. Laxmi Bai 0)]. The 
present suit is for a declaration that the 
defendant No 1 was never adopted by the 
plaintiff’s father. The question is, can it 
be said to be one of the kinds referred 
to in the Circular; or, in other words, can 
it be called a suit for a declaration that 
an adoptioo is invalid ? In my opinion, it 
can. An adoption whioh never took plaoe 
cannot bat be invalid. Court fee in this case 
must, therefore, be paid on the value of the 
property, Rs. 7,000, as stated in paragraph 7 
of the plaint. 

The appellant must pay, within one 
month, the difference between the Court* 
fee he has actually paid and the Court-fee 
on Rs. 7,000 on the plaint as well as 
the memorandum of appeal in 
this Court, t >ie., a total of Rs. 690, The 
appeal will be stayed pending until suoh 
payment. 

(1) 43 Ind. Cas. 64; 16 N. L. E. 24. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1248 or 1919. 

October 14, 1920. 

Present: —Mr. Justice Abdul Raoof. 
SADDA KHAN and another—Defendant* 

—Appellants 
versus 

SULTAN KHAN— PLAiNTirr, OHUGHA 
KHAN AND OTdKBS—DEFENDANTS 
—Respondents. 

Civil Procedure Code (Act V of 1909/, O. VI, r. 17 — 
Amendment of plaint—Appellate Court, pouters of, to 
allow amendment — Amendment not altering nature 
of suit. 
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KHAJA MIBJA V. YITBOBA, 

Plaintiff sued for possession by pre-emption of 
certain land transferred under an adhlapi tenure. 
The Court of first instance found in favour of the 
plaintiff on all the issues, but dismissed the suit on 
the ground that the plaintiff had not stated in the 
plaint that he was prepared to perform all the 
conditions attaching to the adhlapi tenure. An 
application for amendment of the plaint was reject¬ 
ed as having been made too late. On appeal, the 
District Jndge allowed the amendment: 

Held, (1) that the Appellate Court had ample 
power to allow an amendment which did not 
offend against any provision of the law; 

(2) that the amendment allowed in the present 
case did not alter the nature of the suit and that it 
was a fit case in whioh amendment ought to have 
been allowed. 

Second appeal from the deoree of the 
District Jndge, Jhang, at Sargodha, dated 
the 23rd-24th January 1919, reversing that 
of the Munsif, 2nd Class, Jhang, dated the 
30th Angnst 1918. 

Mr. Devi Dayal, for the Appellants. 

Pir Taj-udDin, for the Respondents. 

JUDGMENT.—The only plea nrged 
before me in this second appeal is that 
the lower Appellate Court ought not to 
have allowed the amendment of the plaint 
at the stage of an appeal. The suit was 
one for pre emption. The land in dispute 
had been transferred under what is known 
in this province as an adhlapi tenure. 
R8. 150 was paid by the transferee to the 
grantors as nazrana. The plaintiff slaimed 
a superior right of pre-emption on the ground 
that he was an agnate of the transferor 
and that the right of pre emption attaobed 
to transfers by way of adhlapi tenure also. 
Upon all the issues raised in the Court of 
first instanee on the pleadings of the parties, 
the deoieion was »n favour of the plaintiff ; 
but the Court of first instanee, relying on 
Mul Ohand v. Mansa Ram (l), dismissed the 
suit upon the ground that the plaintiff had 
not stated in the plaint that he was pre¬ 
pared to perform all the conditions on whioh 
the adhlapi tenure had been oreated. It 
appears that an applioation for the amend¬ 
ment of the plaint was made to the Court 
but it was rejected on the ground that it 
was made too late and was presented after 
the judgment had been pronounoed. But 

(1) 157 P. R 1S83. 


an esamination of the petition shows that 
there was a olear statement made therein 
that an oral request had been made to the 
Court to allow an amendment before the 
deoieion of the ease. Now, it is not denied 
that an Appellate Court has got ample 
powers to allow an amendment whioh does 
not offend against any provision of the law. 
It is olear that the amendment allowed in 
this ease did not obange the nature of 
the suit. The plea was of a highly techni¬ 
cal nature and it was a fit ease in whioh 
an amendment ought to have been allowed. 
It is not alleged that Sadde Khan, the 
appellant, has in any way suffered by the 
allowance of this amendment. The right 
of the plaintiff to pre-empt is not denied. 
The full amount of the nazrana paid by 
Sadde Khan, i. R§. 150, has been allowed 
by the deoree. Having regard to the above 
oiroumetanoes, I am decidedly of opinion 
that the course adopted by the lower 
Appellate Court was proper. 

Aooordingly, I dismiss the seoond appeal 
with oosts. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 209 o» 1919. 

January 2, 1920. 

Present : —Mr. Kotwal, A. J. 0. 

KHAJA MIRJA —Applicant 

i ersus 

VITHOB A—Non- Applicant. 

C. P. Tenancy Act (XI of 1898J, e. 92 (2)— Juris¬ 
diction of Civil Courts—Plea, determination of—Duty 
of Courts 

In deoiding whether the jurisdiction of a Civil 
Court is barred under proviso 2 to seotion 92 of the 
C. P. Tenancy Act, the Court must take into 
account the true position of the defendant, as 
disclosed by all the pleadings, if the defendant 
takes up a position for the purpose of taking advaa? 
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tnee of the bar created by the 2nd proviso to aeotion 
92, the Court must determine whether that proviso 
has any application. 

Civil revision of the decree of the 
Additional Senior Mnnsif, Nagpnr, dated the 
3Isfc July 1919, in Civil Snifc No. 140 of 1918. 

Mr. A. N. Ohorghade, for the Applicant. 

Mr. D. T. Mangalmurti, for the Non-Appli¬ 
eant. 

f* JUDGMENT.—So far as the construction 
of the plaint is concerned, this suit for 
possession must be held to be laid 

substantially against defendant aod who is said 
to be in possession. Defendant No 2 is men¬ 
tioned merely as a person throngh whom 
defendant No. 1 obstructed and dispossessed 
plaintiff and not as an independent ejector 
or as a oo ejector. The plaintiff alleged that 
he was the tenant of the held in dispute. 
Defendant No. 1 alleged that he was the 
Malguzar and the plaintiff admitted that fact. 
Section 92 of the Tenancy Act, therefore, 
applies and proviso 2 bars recovery of 
possession by the plaintiff under section 9 
of the Specific Relief Act. Bat, it is argued 
by the plaintiff’s Pleader, that the plaintiff 
makes no reference to the status of the 
defendant No. 1 as landlord but only alleges 
him to be a trespasser and, as the venue in a 
case is to be determined by the allegations 
in the plaint, the lower Court was bound to 
ignore the status of defendant No. I, In fao f , 
be goes to the length of arguing that it is 
open to the plaintiff in a case of ejectment 
of a tenant by a landlord to compel juristic 
tion in the Civi Court in spite of the 
provisions of section 92 by suppressing iu 
the plaintiff the true relationship of the 
parties. No authority is cited for this propo¬ 
sition. 

It seems to me that the Court must 
take no notice of the true position of the 
defendant as appearing from all the pleadings, 
and if, in any case, the defendant sets 
np his position for the purpose of taking 
advantage of the bar of the 2nd proviso to 
section 92, the Court must determine it for the 
purpose of deciding whether that proviso 
applies. 

It is clear from the pleadings that the 
defendant is the landlord and has ejected the 
plaintiff, who is a tenant, from his holding 
and the latter is suing to recover possession 
of a tenancy. The case clearly falls within 
•eotion 92, and proviso 2 applies. The 


fact that the plaintiff oalb defendant No. 1 a 
trespasser doss not alter the real nature of 
the case. 

I hold that the Court below had no juris¬ 
diction to decree recovery of nossessioh 
by the plaintiff under section 9 of the 
SpeciGc Relief Act. The decree of the lower 
Court is set aside. The plaiutiff’a suit fails 
and is dismissed throughout. 

Decree get aside. 


PATNA HIGH COURT. 

Appeal paom Appkllite Decree No. 955 

op 1919. • 

August 17, 1920. ' 

Present :—Mr. Justice Adami. 1 

Ohaudhurv KESHRI SAHAY SINGH . 

Plaintiff—Appellant 
versus 

HIT NARATAN SINGH— Defendant ' ? 

—Respondent. 

Easement—Right to drop water from eaves-Roof of 
dominant tenement raised, effect of—Water let down 
through pipes —Extinguishment of easement. 

• 

* 

Whore the owner of a dominant tenement had tHo 
right to let the rain water from the roof of his house 
drop from the eaves on to the roof of the servient 
tenement from a distance of 7 feet and, subsequently, 
he raised the hoight of his roof to about 21 feet from 
the roof of theserviont tenement and, insteadof allow¬ 
ing the water to drop from the eaves he poured it 
down through pipes: 

Held, that the burden on the servient tenement 
had increased and that, therefore, tho easement was 
extinguished, [p. 989, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Shahabad (Arrah). 

Messrs. L. N. Singh and Sivestoar Dayal, for 

4 

the Appellant. 

Mr. H. P. Sinha, for the Respondent. 

JUDGMENT.—The defendant in the suit 
out of whioh this appeal arises had a tiled 
hut contiguous to the plaintiff’s house. The 
western slope of the dochhapra roof of the 
defendant overhang the plaintiff’s roof for 
a length of about 2d feet and was about 
7 or 8 feet above the plaintiff’s roof. The 
defendant had acquired a right o f easement 
to let the water falling on his western roof, 
drip off on to the plaintiff’s roof. 
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Recently, the defendant converted the 
tiled hot into a Paooa house and raised the 
height of the house and made a Paooa roof 
thereon. From this roof, on the western side, 
he intended to release the water aocumu- 
lating on the roof by pipes and to plaoe 
three pipes on the west side and three pipes 
on the east ; the height of the east pipes 
above the plaintiff’s roof was about 21 feet. 

The plaintiff sought for a declaration 
that the defendant had no right to allow the 
water to fall from his roof through those three 
pipes. 

It having been found by both the lower 
Courts that the defendants had aoquired an 
easement to allow the water to fall from 
the roof of the tiled hut on to the plaintiff’s 
roof, the only question that arises is, whe¬ 
ther, by increasing the height of his roof 
and by allowing the water to Bow only 
through three pipes instead of down the 
whole surface of the roof, the defendant 
has inoreased the burden on the servient 
tenement and has, thus, lost the right of ease¬ 
ment which he formerly enjoyed. 

The Muneif found that the right was 
extinguished, as the defendant had ohanged 
the mode of enjoyment in a way to aggravate 
the servitude. He decreed the plaintiff's 
suit and gave the relief asked for. 

On appeal, the learned Subordinate Judge 
has examined the question whether the in¬ 
creased height and the placing of three pipes 
would increase the burden of the servient 
tenement. He found that the volume of 
water falling on the roof of the plaintiff’s 
house would he no greater than it wes 
before, and he also found that the fact that 
the water poured through the three pipes 
instead of dripping along the whole edge of 
the eaves would not make the burden more 
onerous ; but he seems to have concluded 
that the increase in height, together with the 
change effected by the pipes, would have a 
cumulative effect and occasion a reasonable 
and probable apprehension of some damage 
to the roof of the plaintiff’s house. He carre 
to no definite finding that the burden 
on the servient tenement has been inoreaeed; 
but he suggested that any injury would 
be averted if the pipes from the roof were 
lengthened downward so as to end at only 

feet from the surface of the plaintiff’s 
roof. He allowed the appeal and dismissed 
the plaintiff’s spit, provided that the defend* 


two 

ant within a month furnished three long 
pipes running down to the surface of the roof 
of the plaintiff’s house. 

If the burden on the servient tenement 
wbb inoreased by the ohange effected by 
the defendant, the easement aoquired by the 
defendant would be extinguished : and the 
effeot of the learned Subordinate Judge’s 
decision really is, that the easement has 
been extinguished, but may be revived by 
complying with the suggestions made by 
the learned Subordinate Judge. If it is 
found, as a fact, that the burden on the 
servient tenement was increased, it musk 
he held that the easement has been ex¬ 
tinguished; and I have only to deside 
whether, on the facts found, the burden 
was increased. In my mind, there oan be no 
doubt that the drop of water from a height 
of 2 1 feet must oauee mere damage than a 
drop of water from 7£ feet; also, the effect of 
the pouring of water through three pipes on 
a roof must cause more damage to a portion 
of the roof on which the water falls than 
the dripping of water from all along the 
edge of the eaves along the whole roof 
of the plaintiff’s house. There caD be no 
doubt that the concentrated volume of water 
through the pipes from the increased height 
would cause a greater burden on the servient 
tenement, in that the water would cause.more 
damage to the roof. 

It has been contended that the oase of 
Harvty v. Walters (1) would show that the 
mere increase in height of the building 
could not be taken to be an additional burtben 
cn the Bervient tenement in a oase like 
tbe present, but there the increase in height 
was inappreciable, it was only four courses 
of bricks, ard of course that increase would 
make, practically, no difference in the amount 
of damage caused. 

Tbe case of Damodar Das v. Tilak Ohand 
(2) has facts very similar to the present 
one. There, a Tathi house was changed 
into a three-storied Puooa house and five 
spouts were placed on the roof to discharge 
water on the land. It was held that the 
burden on the servient tenement was con¬ 
siderably increased. 

The case of 8uresh Ohandra Biswas ▼. 

(1) (1873) 8 C. P. 162| 42 L. J. 0. P. 105j 28 L. T. 

843. , _ 

(2) 20 Ipd. Caa, 941; 18 A, L. J. 781, 
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Jogendra Nath Sen (3) also supports the 
argument that, in this ease, the burden was 
inoreased. There, a hut wai replaoed by a 
two-storied building and the water was made 
to fall 22 feet, while before it had only fallen 
8 feet. 

1 must hold that the plaintiff was entitle! 
to a deolaration that the burden on the 
servient tenement had been inorea?ei by the 
ehanges effeoted by the defendant, and that, 
therefore, the easement enjoyed by the defend¬ 
ant previously was extinguished ; and, having 
been extinguished, it oannot be revived by 
any ohange whish the defendant may now 
make. 

Aoaordingly, the appeal is allowed and 
the deoree of the lover Appellate Oourt is 
Bet aside. The appellant is entitled to his 
oosts in this Court as well as in the lower 
Appellate Court, 

Appeal allowed . 

1 • 

(3) 68 Ind. Cas; 854; 24 C. W. N. 890; 32 C. L. J. 
27. 


MADRAS HIGH COURT. 

Civil Appeal No. 151 op 19 1 8. 

March 26,1919. 

Present :—Mr. Justice Abdor Rahim and 
Mr. Jnatioe Spanker. 

AMALUR VENKAYYA NAIDU— 
Plaintiff—Appellant 
versus 

YISSA LAKSHMINAR ASAYYA and 
another—Dependants — Respo * d i g . 

Construction of document — Partnership— Terms con¬ 
tained in correspondence —Kararnama, execution of, 
stipulated for— Kararnama not executed — Partnership, 
whether created —Disaolut ion of pa rtnershi p —Lim i tat ion 
Act (IX of 1908), Sch. J, Art . 120 —Suit for declaration 
of rights as partner and accounts — Limitation—Civil 
Procedure Code (Act V of J908» f O. II, r. 2 —Suit based 
on provisions of document —Suit, subsequent, based on 
same document , whether maintainable . 

P. had an agreement in his favour for sale of 
certain mica mineB and, in pursuance thereof, a deed 
of Bale was executed but not registered as he could 
not find the entire amount of the consideration money. 
He then entered into negotiations with D , with 
mpeot to the mine, and two letter, were exchanged 
AvtWMH the parties on 4th February 1907. P . in hi. 


letter to D. said that he was unable to work the 
business and agreed that D. should buy the property 
and carry on the business and undertook to get a 
conveyance in his favour, and stipulated that D. 
should bear all the expenses, carry on the business 
and pay P. a 2-anna share out of the profits, and con¬ 
cluded by saying that, as soon as D. paid the owner of 
the property, he should execute a Kararnama embodying 
these conditions D , in his letter to P., referred to the 
terms as to the agreement between the parties, and 
added that if lie failed to execute the Kararnama 
by a certain dato lie would give up all his rights in 
the property under these documents. Thereafter 
there was a conveyance of the property in favour of 
D by the owner and P, in which it was recited that 
the transaction between P. and the owner had fallen 
through. The Kararnama was not executed. So P. 
in 19-0 instituted a suit claiming that he was the 
sole owner of the mines In his written statement 
D claimed that he was the owner absolute of the 
property; that P had no rights in the business either 
as owner or as partner, and that as P. had failed to 
curry out the arrangement as to the Kararnama ho 
had lost his 2-anna sharo. P. adduced no evidence 
and failed to appear, whereupon the «uit was 
dismissed P. then applied for restoration and 
for permission to amend the plaint by adding 
a prayer in the alternative that D. be direct- 
ed to execute the Kararnama The snit wa. re¬ 
stored, but the amendment was refused. In 19.4 
P. withdrew the Buit with liberty to briDg a fresh 
Buit. In Hi P instituted the present suit fora 
declaration that he was a partner with D. for accounts 
and for his share of the profitB : 

Held, 1 > that there was a partnership created bet- 
ween t’ho parties on nli February 1907, and that 
the constitution of that partnership was not made 
conditional or contingent on the execution of the 
Kararnama ; [p 97 I, col. 2; p. 972, col. 2 J 

2) that the partnership was dissolved as the 
effect of the repudiation contained in the pleadings 
of the parties in the suit of 9IO ; [p 9.4, col. l.j 

(») that the present suit, having been brought 
moro than Bix years after the dissolution of the 
partnership, it wus barred under Article 12 '.Schedule 
I to the Limitation Act; [p. 97 J, col. 2. p 97-% col. 1.] 

( 4 ) that the present suit was not maintainable by 
virtue of Order II, rule 2 of the Civil Procedure Code 1 
as P ’« cause of action in both the suit of 1910 and 
the present Buit, was based on the contract of part¬ 
nership contained in the letters of 4th February 
10 i and as in the previous suit the relief claimed 
by him was that bis right to the property might 
be established it was not now open to him to olaim 
relief on the basis that lie was a partner with D. and 
entitled to a 2 auna sharo. [p. 976, col. 1.] 

Appeal against the deoree of the Oourt of 
the Temporary Subordina'e Judge, Nellore, 
in Original Soit No. 34 of 1917, 

FACTS appear from the judgment, 

Mr. K. s rinivaia Aiynngar (with him Messrs. 
K. Balatubramnnya Aiyar and K. Krishna • 
swan i Aipangar), for the Appellant. - 
The lower Court erred in holdmg that the 
plaintiff’s suit was barred. The plaintiff di<J 
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not acknowledge that the defendant was a 
partner and there oould oa no dissolation of 
partnership nnless there was in the first 
plaee an acknowledgment of it and that was 
followed by an intimation that the partner¬ 
ship was not to oontinue. In the previous 
salt the plaintiff repudiated the partnership 
and alleged that he was the absolnte owner 
of the mines. See observations in Syers v, 
Syers (1) and Parsons v, Haywards (2). 

In any event, this suit is not governed by 
Article 120 of the Limitation Act. Either 
Article 106, 115 or 131 applies and the suit 
is not, applying any of those artioles, barred. 
Here no time was fixed for the duration of 
the partnership. If the oontraot of partner¬ 
ship subsisted and it could not be determined 
by efflux of time the appropriate article is 
Article 106. 

The Hon’ble Mr. 8. Srinivasa Aiyangar 
(Advocate-General) (with him Mr. S. Varada • 
chariar) t for the Respondents.—There was a 
oomplete dissolution of the partnership evi¬ 
denced by the pleadings put in by the parties in 
the suit of 19i0. Each party claimed to b9 the 
absolute owner of the mines as the terms of the 
partnership contained in the correspondence 
was not rednoed to a deed of partnership. 
That is to say, the parties pat an end to 
the contract. The partnership having been 
dissolved in 191v.', the present suit brought 
more than six years after that date is barred, 
In the prior suit the plaintiff offered to amend 
his plaint by adding a prayer for his share in 
the partnership and when that was disallowed 
he withdrew the suit with liberty to institute 
a fresh suit. No set terms are necessary to 
indicate a dissolution of partnership. Syers v. 
Syers (l) relied on by the other side, though 
it proceeded on the peculiar faotfl of that 
case, laid down the general proposition that 
repudiation of a partnership may be inferred 
from expressions used which would indioate 
the will of the parties against the continu¬ 
ance of the partnership. See also Pearce v. 
JAndsay (3). 

The Article governing the oase is the 
residuary Article 120 of the Limitation Act. 

(1) (1870) 1 App. Cas. 174; 36 L. T. 101; 24 W. R. 970. 

(2) (1862) 46, E. R. 1267; 81 L. J. Ch. 666; 8 Jur. 
fN. a.) 474 and924; 6 L. T. 623 and 62?; 10 W. R. 
631 and 664; 4 De F. & J. 474; 136 R. R. 249. 

(3) (1860) 40 E. R. 691; 3 De Or. J. & S. 139; 142 R. 

R. 4l» 


Article 103 will not apply as it does not deal 
with oases of exclusion of a partner. It 
applies to suits for aoCount and share of a 
dissolved partnership. The present suit is 
for declaration of the plaintiff’s rights as a 
partner. It is not a suit for account or even 
for dissolution. Artiole 131 will not apply as 
there are no periodically recurring rights 
here. The plaintiff oan ask for the available 
reliefs only once and not at stated periods. 
There are no successive breaches here to 
attract the operation of Article 115. 

The suit is also barred under Order II, rule 
2, Civil Procedure Code. The plaintiff should 
have included all these reliefs in the pre¬ 
vious snit. 

JUDGMENT. 

Aadur Rahim, J.—The plaintiff had an 
agreement iD his favour for sale of certain 
mica mines, the property of certain Marwaria 
of this towa. The mines are • situated in 
the District of Nellore. It appears that, 
in) pursuance of that agreement, a deed of 
sale was executed, but it was not registered 
as the plaintiff was nnable to find the 
entire amount of the consideration for it. 
Rs. 450, however, part of the consideration 
money, was leoovered from him by a suit 
in the Small Cause Court. Subsequently, 
the plaintiff entered into negotiations with 
the 1st defendant, the 1st respondent in 
this appeal, with respect to the mines, I 
may mention that part of the property 
was free-hold and part of it was lease-hold. 
The term of the lease-hold expired on 
31st October 1907. The contract between 
the plaintiff and the 1st defendant is 
embodied in two letters, Exhibits C and 01, 
which were exchanged between the parties 
on 4th February 1907, and the construc¬ 
tion of those letters is one of the important 
questions for consideration in this suit. 
Thereafter, there was a conveyance of.the 
property in the name of the 1 st defendant, 
by the owner of the property and the 
plaintiff. The former has been described as 
the first vendor and the latter as the 
second vendor. The property is conveyed 

to the 1st defendant for Rs. 1,250 and 
the document recites that the transaction 
between the plaintiff and the owner of the 
mines, fell through. So far as the deed of 
sale is concerned, there can be no doubt 
that it purports to bp entirely in fayonf 
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of the 1st defendant, the consideration being 
Ra. 1,250. By the terms of this deed the 
plaintiff bad no sort of interest in the property ; 
but Exhibit I, », the sale deed, was 
undoubtedly executed in pursuance of the 
contract bstween the parties as contained 
in Exhibits C and Cl, the deed of sale 
having been executed on 28th February 
1907, that is, 24 days af .er Exhibits C and 

Cl. 

The first question whioh arii e3 is, whether 
Exhibits C and Cl constituted a partnership 
between the plaintiff and the 1st defend¬ 
ant from 4th February 1907, or, at least, 
from the date of Exhibit I, by whiob the 1st 
defendant obtained a conveyance of the pro¬ 
perty and was thus in a position to work the 

mines. 

The learned Subordinate Judge has held 
that there was no partnership created by 
Exhibits C and Cl; but what those docu¬ 
ments provided was that partnership in res¬ 
pect of the mines was to beoome operative 
only from the date when the Kararnama 
mentioned therein was executed according 
to the terms of those documents The 
learned Subordinate Judge found that the 
time mentioned, within whioh the Kararnama 
was to be executed, was not intended by 
the parties to te of the esrence of the 
contract, and no argument has been address¬ 
ed to us to the contrary by the learned 
Vakil for the defendants. Exhibit 0 says 
that, as the plaintiff found it difficult to 
carry on the business, be agreed that the 
1st defendant should buy the property and 
carry on business there crediting the sum 
of Rs. 450 which bad been recovered from 
the plaintiff by the owner of the mines by 
a decree of the Small Cause Court, in the 
company’s accounts or against the company, 
meaning by company the parlnarship. The 
plaintiff undertakes to get a conveyance in 
favour of the 1st detendant, and then pro¬ 
ceeds to stipulate that the 1st defendant 
should tear all the expenses of the work¬ 
ing of the mines, osrry on the bus nes*, 
take 14 annas in the rupee out of the pro¬ 
fits and pay the plaintiff the balance of 2 
annas. Then, the last sentence of Exhibit C 
is in these words : " As soon as you pay 
the amount due 13 Kundamdass Gam (the 
ower of the mines), e , a? soon as you 
pay-the amount in my pres8E03, you shall 


execute Kararnama with those conditions 
on proper stamp paper and register the 
same.” The letter »rit l eo by the 1st defend- 
ant, Exhibit Cl, refers to the tarms of 
Exhibit C as to the agreement between the 
parties. But it add? : ‘If this is not thus 
set-led with.ii the 15th of this minth, I 
shall relinquish the same irrespective ’ of 
all the conditions you executed in my favour. * 
That is to say, if he failed to execute the 
Kararnama within the time mentioned, he 
(1st defendant) would give up all hia rights 
in the property under these documents. Once 
it is eonoeded that time was not intended 

to be the essence of the ooutraot_and it 

is not suggested that the Kararnama was 
to embody aoy terms not already set out in 
Exhibits C and 01—it seems to me to follow 
that the constitution of partnership between 
the parties was not made conditional or 
contingent on the execution of the Kararnama. 
The Kararnama was to be simply a memo¬ 
randum reduoing into writing, the terms 
already settled between the parties. The 
presumption in suoh a case is, that the 
contract was not a conditional one depend¬ 
ing on the execution of the document but that 
it w»s a com plated oontraot, and the rights 
of the parties would not be postponed till 
the execution of the contemplated document. 
The learned Pleader for the respondent refers 
to Exhibit I a/i somehow or other support¬ 
ing his contention But I do not think 
that Exhibit I supports thadefendant's case 
in this respect at all. 1 am quite prepared 
to read Exhibits C, Cl and 1 together, in 
order to see whether there was a completed 
oontraot or not. Bu‘. the whole scheme 
seems to be that the defendant was to be 
purchaser of the properties for Ra. 1,260 
and that Rs. 450 already paid by the 
plaintiff was to be treated on a different 
footing. It was for that reason that there 
was no mention of Rs. 450, or of the terms 
of partnership in Exhibit 1. I do not 

suggest thereby that the draftsman could not 
have so drawn Exhibit I as to include also 
the terms of Exhibits O and Cl between 
the plaintiff and the let defendant in that 
document. I am of opinion that there was a 
partnership created between the parties on 
4th February 1997. 

Tne next question in this connection 
arises whether Rs. 450, whioh was paid by 
the plaintiff and whioh mast be taken to be 
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p^rt of tbe consideration money that induoed 
the owner of the mine to part with the pro¬ 
perty, was a oontribution towards the oapital 
of the bueinese or waa a loan by the plaintiff 
to the let defendant. In my opinion Rs. 450 
was intended to be a loan, I think the 
words of Exhibit 0 are olear enough, for 
what it states ie, that thia sum waa to be 
oredited to the plaintiff in the company's 
accounts or against the company. If it was 
a oontribution of oapital, it could not be 
oredited in his favour against the partner¬ 
ship, The olaim of the plaintiff is that 
Rs. 450 was part of the oapital supplied by 
him and, therefore, he was entitled to the 
property in that proportion, that is t> 
say, in the proportion of Rs. 450 to 
Rs. 1,250 paid by the 1st defendant under 
Exhibit 1. If that were so, there would 
have been some mention of that propor¬ 
tion in Exhibits C and 01. On the other 
hand, there is no suoh proportion men¬ 
tioned and, so far as his share in tbe profits 
is concerned, there is an express stipulation 
that he ie to get a 2 annas share in the 
rupee, that is, one-eighth of the profits. As 
for Rs. 450, what tbe parties intended wis 
that that was to be re-paid to the plaintiff. 
When we look to the faots of this oa?e this 
view seems to be also in aoaordanoe with 
what is likely to have happened. The plaint- 
iff, plainly, was an impeounioas man and it 
was not until a suit was filed in the Small 
Cause Court and a deorse obtained in it that 
the sum of Rs. 450 was realised from him. 
He might well have stipulated that this sum 
ought to be refunded to him. He stipulated 
that all the expenses for working the mines 
should be met by the defendant. He is to 
get 2 annas share of the profits, apparently 
for his services in seoaring the mine to the 
defendant, and thia finds corroboration from 
the evidence of the 1st defendant, who says 
in oroBS-examination that it is the custom 
as regards mines to give a small share in 
the profits to the person who procures them. 
To the extent, therefore, of 2-annas there 
•annot be any doubt that the plaintiff was 
a partner. This is stated in so many words 
in Exhibits C and Cl with reference to the 
sum of Rs. 45.', whether it was intended to 
be pla ntiff’s share of the oapital or a loan 
I nuy also refer to his statement before 
the ijistriot Registrar (Exhibit IV) where 
be ays that the defendant owed him Rs. 450 


and oomplains that he had not yet re-.patd 
that amonDt to him. I shall now proeeed 
on the basis that there was a completed oon? 
tract of partnership between the parties 
in February 1907, . . - : 

The next question iB one of limitation. 
It is found by the Subordinate Judge that 
there was dissolution of partnership by 
reason of the proceedings in the suit instit¬ 
uted by tbe plaintiff in 1910. The plaintiff 
based his olaim on the terms of Exhibits O 
and Cl, that is to say, on the clause which 
provided that, if the partnership Kararnama 
was not executed and registered within 15th 
February 1907, the defendant would lo*e 
all rights in the property which the plaintiff 
had agreed should be conveyed to himl 
Since no Kararnama was executed on thai 
date, the plaintiff claimed that he became 
tbe sole owner of tbe mine. The defendant 
in his written statement, on the other band, 
claimed that he was the absolute owner 
of tbe propei ty, that it was owing to the 
laches of. tbe plaintiff himself that the 
Kararnama conld not be exeonted in time* 
and that the plaintiff has no rights whatever 
with respect to the mines either as owner or 
as partner in the business. In paragraph 
S of the written statement it is stated ; As 
the plaintiff failed to cany ont the arrange¬ 
ment effected on 4th February 1907, bb the 
partnership Kararnama was not executed as 
intended, the plaintiff has lost his 2 annas 
share also.’ He also 6et up a subsequent 
arrangement which, if true, would still .fur¬ 
ther support his contention. The plaintiff 
did not appear in the suit and addnoed no 
evidence, Tbe suit was, therefore, dismissed 
on 2nd Angust 1911. The suit was, how¬ 
ever, restored on tbe application of the plaint¬ 
iff and then he asked that he might be 
allowed to amend the plaint by asking for 
another alternative relief, namely, in case 
the Court held that he was not absolutely 
entitled to the property, that the defendant 
should be directed to execute the partner¬ 
ship Kararnama in his favour, for accounts 
and for 2 annas share in the profits on the 
basis of a partnership between him and 
the defendant. That amendment, however, 
was not allowed, but the order of the Court 
disallowing the amendment is not forthcom¬ 
ing, bo we are unable to find ont what the 
reasons were for not allowing the amende 
ment, Thep it appears that the. plaintiff IB 
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1914 applied for permission to withdraw the 
suit with liberty to file a fresh suit on the 
ground that he had been advised that the 
suit ae framed was technically bad, apparent¬ 
ly because the amendment sought for by him 
had not been allowed. Permission was 
granted to withdraw the suit with liberty to 
file a fresh suit on condition that the 
plaintiff paid the costs inourred by the defend¬ 
ant up to that date, on failure to pay 
the oosts his suit was to stand dismissed. 
That order was passed on 20th January lylJ. 
The plaintiff never paid the oosts and the 
result was the suit stood dismissed. That 
is the history of the previous litigation. 
The question is whether, upon those faots, we 
oan hold that the partnership was dissolved 
as the effeot of the pleadings of the parties 
in that suit. The question is not quite free 
from difficulty, but, as the matter ha9 b?en 
fully discuseed at the Bar, I do rot think 
any good purpose will be served by oonsidering 
the matter any further. On the whole, I 
have oome to the conclusion that there wos 
dissolution, A number of rulings had been 
cited on this subject; their net effeot is that 
no notioe in any particular form is necessary 
to effeot a dissolution of partnership at will 
in the absence of a Btipolation to the con¬ 
trary. Dissolution may be inferred from 
the oiroumstanoes of a case and from the 
eonduot of the parties. The leading author¬ 
ity on the snbjeot is the oaBe of Zyers v. 
Syers (1), where the Lord Chancellor (Lord 
Cairns) says : ‘There is no technicality, no 
magic as to the mode of expression.* 
Similarly in Pearce v. Lindsay (3), it was 
held by Lord Chanoellor Campbell and the 
Lords Justices, that the determination of an 
agreement of the nature of a partnership at- 
will might result from the animus of the 
parties towards each other without any 
formal notice. It was argued by Mr. K. 
Srinivasa Aiyangar, the learned Vakil for 
the appellant, that there oan be no dissolu¬ 
tion unless there is an acknowledgment of 
partnership, coupled with an expression of 
desire that this partnership should be 
terminated. In 8yers v. 8yere (1) the defend¬ 
ant alleged that the letter relied on by 
the plaintiff as stating the oompaot of 
Partnership, only evidensed a transaction of 
loan thus repudiating plaintiff's claim that 
he was a partner. The defendant had 
written a letter to the plaintiff to that effeot 


and it was held that that could not amount 
to dissolution. Lord Cairns states, “ but 
when your Lirduhips look at that letter 
you find that it is a letter going entirely upon 
the theory of loan, offering to re pay the 
money as a loan with a share of profits in 
lieu of interest, not taking any notioa of a 
partnership or of any interest in assets, 
but, rather, bearing in opposition to the idea 
of a partnership. 1 cannot see how that 
letter oould of itself operate as a dissolu¬ 
tion of a partnership which was repudiated 
at that time.” But then he goes on to add, 
“ but the answer appears to me to stand upon 

a very different footing.What it 

6ays in substance is this: * I, the defendant, 
as a matter of law, dispute that there is 
any partnership. I say that there is a 
loan and Dotbing but a loan ; but if there is 
a partnership—if that poiDt is decided 
against me, and if this, whioh is a question 
of law, is determined in favour of my oppo¬ 
nent, if the Court says there is a partnership 
— then, I submit that it was effectually 
determined on the 1st of September by the 
letter,’ (whioh I before mentioned) 4 of the 
20th of Auvusr.’ But if it was not termi¬ 
nated by that letter, there is in this answer 
the dearest intimation that the will- of the 
partner, at whose will the partnership wae 
constituted, is against any continuance of 
the partnership ; and whether that will ie 
expre6ted by a letter, or by an answer, or 
in any other way, is immaterial. There is 
no technicality, no magic as to the mode of 
expieeeioD.” The oase of Parsons v. Hayward 
( 2 ) was also much relied upon by Mr, 
Srinivasa Aiyangar in support of his pro¬ 
position. But I do not think that it carried 
the matter any further than Syers v. b'yers 
(1). What is laid down there is, ‘it ie not, 
as has been reprefented to me, a 
statement by the defendant to the plaintiff 
that he acknowledged there to have been 
a partnership, namely, a partnership.at- 
will from the 31et July Ib5i>, and that he 
was now desirous that that should terminate. 
But it is an unfounded assertion that this 
partnership had terminated on the 3lst 
July 1859, and a continuous statement of 
the rights of him the defendant, founded npon 
the view taken by himself and persisted in by 
himself, I cannot aooept this as an acknowledg¬ 
ment of a partnership-at- will and a termi¬ 
nation of that partnership. I must regard 
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it as bsing, what it really is, the _ same 
unfounded assertion of the final termination 
of the partnership relation whioh has been 
again made by the defendant in hie answer, 
and whioh has been the origin of this suit.’ 

Bat it is apparent from what was held 
by Lord Cairns in Syers v. Syers (l), that 
repudiation of partnership may be inferred 
from expressions used in circumstances whioh 
would amount to an intimation of the 
will of the party that there should be 
no oontinuanoe of the partnership. Here 
both the parties contended in the pro¬ 
ceeding in the previous suit that eaoh of 
them was absolute owner of the property, 
and the defendant expressly stated that 
the plaintiff had no rights as a partner or 
as owner of the property. When eaoh of 
them claimed to be exclusive owner of 
the minep, 1 think they must be taken to 
have intimated their will against any con- 
fcinuanoe of partnership ; in the language of 
Lord Cairns, in Peirce v. Lindsay (.3), the 
learned Lord Chanoellor and the Lord 
Justices inferred dissolution of partnership 
mainly from the absence of correspondence 
between the parties for a period of 
nearly nine years, the nature of the part¬ 
nership being suoh as to entail oor- 
respondenoe for the carrying on of the 
business aB contemplated by the contract. 
In this case eaoh of the parties olaimed the 
mines as his own exclusive property and one 
would be fully warranted to infer from this 
that, in case the claim of both the parties 
was unfounded, they did not, in any event, 
intend to continue in partnership. In both 
Syers v. Syers (1) and Parsons v. Hayward 
U), the repudiation of patnersbip was by 
only one of the partiee, the other parly 
insisting throughout that he was a partner. 
That circumstance is enough to distinguish 
the present case from the facts of those oases. 
But I think this case is covered by the 
principle enunciated by Lord Cairns in 
Syers v. Syers (1), that dissolution of a part¬ 
nership at will will be inferred from the date 
when the will of one of the partners is shown 
to be against the continuance of the partner- 
ship. In that view, the suit will be barred 

by limitation. , __ ... 

it was also argued by the learned Vakil 

for the respondent that, even if there was no 

dissolution, the suit will be barred, inasmuch 

as the plaintiff was excluded from partner¬ 


ship from at least 1910, that is, more than six; 
years before the present suit. He contends 
that Article 120 of the Limitation Act would 
apply. I think this contention also is well 
founded. Mr. Srinivasa Aiyangar has very 
strenuously argued that Article 106 applies 
or 131 or 115. I do not think Article 106 
oan apply to the facts of the case, for it is 
not an Artiole whioh deals with oases of» 
exclusion of a partner. It applies to suits for 
an account and a share of the profits of a 
dissolved partnership, the time running from 
the date of the dissolution. The main objeot 
of the present suit is the eetablishment of the 
plaintiff’s right as a partner, inasmuch as 
those rights had been denied by the defend¬ 
ant. He does not even ask for a dissolution, 
although the Court might decree dissolution 
if bis olaim was well founded and the suit 
was in time. Any way. it is not an ordinary 
suit for an aooount on the basis of a dissolved 
partnership. Artiole 131 deals with suits to 
establish a periodically recurring right. The 
time from whioh the period begins to run is 
when the plaintiff is first refused the right of 
enjoyment. It is difficult to eee how the pre» 
sent case oan be said to be a case of periodi¬ 
cally recurring right. The plaintiff is a 
partner; his right is to ask for dissolution 
and aooounts. He is not entitled to aek for 
these reliefs at stated periods. There w onJy 
one remedy to whioh he is entitled, that iB t 
to ask for aooounts and for a deoree for is 
ehare of the profits. The same objections 
would apply to the application of Article A ID. 
There is no case of successive breaches here. 
The argument of Mr. Srinivasa Aijangaris 
that, if the oontraot of partnership was sub¬ 
sisting and it could not become extinguished 
by efflux of time—then it is a suit covered 
by Artiole 106. If that argument was sound, 
then a person olaiming to be a partner in a 
concern might take no step whatever for 
years, and praolioally evade limitation al¬ 
together, This is certainly inconsistent wit 
the scheme of the Limitation Act which pro¬ 
vides a general residuary Artiole for all suits 
not oovered by a epetifio Artiole. Tha ia o 
say. the Indian Legislature hae laid down a 
limit of time for all suits. There is no 
specific provision for a suit like this where a 
person olaiming to be a partner, and whose 
rights have been repudiated by the defendant 
seeks to establish his right as a partner 
asks for other con sequential reliefs. I now, 
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therefore, that Article 120 would apply to 
this ease if there was no dissolution, and the 
suit would be barred as more than six years 
have elapsed from the date on whioh the 
defendant denied the rights of the plaintiff. 
This view, I may mention, is supported by a 
ruling of the Oaloutta High Court in Dtoarka 
Das Romani v. Ohuni Lai Doga (4). 

I am also of opinion that the plaintiffs’ 
present suit fails by virtue of Order II, rule 
2, Civil Proceunre Code, corresponding to 
section 43 of the old Civil Procedure Code, 
It is not necessary to disouss the rulings, 
whioh are numerous, on the question as to 
what constitutes ‘oause of action.’ That is 
to be determined with reference to the faots 
whioh gave rise to the previous suit, the 
scope of that suit and the reliefs that might 
then have been claimed. The oause of action 
in the present case is based on the oontraot 
of partnershio as contained in Exhibits C and 
Cl. There oan be no doubt about that. The 
suit of 1910 was also, in my opinion, based 
upon that oontraot. It is olear from the 
history of that suit whioh I have already 
recited and the evidence in the oase that, 
even before that suit was instituted, the 
defendant had denied plaintiffs’ all rights 
based on Exhibits C and Cl. He denied his 
claim to ownership of the property and also 
that be was a partner in the concern. It was 
under those oiroumstanoes that the plaintiff 
came into Court, In his plaint he 6rst asked 
that his right to the property might be 
established basing his claim on the terms of 
Exhibits C and Cl ; but if that claim was not 
sustainable it was open to him to olaim relief 
on the basis that he was a partner of the 
defendant and entitled to two annas share 
in the properties. In faot, he did afterwards 
seek to amend the plaint by asking for reliefs 
on the basis of a partnership and it was not 
seriously disputed that such relief was open 
to the plaintiff even if his higher olaim was 
found to be unsustainable. I think this oase 
oomes very close to the faots of the Privy 
Council oase in Rangayya Qoundan v. 
Namappa Rao (5) and I shall satisfy 
myself with only oiting one observation of 
their Lordships from that judgment:—“The 
agreement was the oause of action in Suit 

(4) 12 0. W. N. 466 

(5) 24 M. 491» 6 0. W. N. 17 (P. 0.), 3 Bom. L. B. 
790| 8 Bar. P. 0. J. 117j 28 I. A. 221. 


No. 73 of 1891. There was no other. The 
purchasers, it is true, sued only for posses¬ 
sion ; but, independently of the agreement 
they had no olaim to the possession whioh 
was refused to them, nor to the management 
which was allowed to them. The vendors 
asserted that the agreement was no longer 
in force. The obvious course for the pur- 
chasers was to demand completion of it. For 
some reason or other, they did not do S :> 
They did make the agreement the basis of a 
claim for possession and damages. In this 
suit they make it a basis of a claim for 
transfer of the estate. But that is precisely 
what the Code says they shall not do.” 

The result is the appeal is dismissed with 
costs. 

Sps.icer, J.—I am of opinion that a part- 
nership was created by the execution of 
Exhibits C and Cl and that the mention in 
the former dooument of “this company’s” 
(that is to say, the partnership’s) accounts 
h a very signihcant indication of the inten¬ 
tion of the contracting parties in this matter. 

I think that, by this sentenoe, it was intended* 
that the firm ehonld thereopon become in. 
debted to one of the partners, namely, to the 
plaintiff to the extent of Es. 450 whioh was 
the sum advanced by him in thedrst instance 
to the original owners of the mine. I am 
inclined to think that the execution of the 
Karamama by the 15th February was, on the 
4th February 1907, intended to be a material 
condition of the oontraot as the words at the 
end of Exhibit Cl are so emphatic, namely : 

If this is not thus settled within the 15th 
of this month, I shall relinquish the same 
irrespective of all the conditions whioh you 
executed in my favourand in his plaint 
in the prior suit the plaintiff in paragraph 
X 3 

—-——Of Exhibit IX and the defendant 

If and g) 

in paragraphs 4 and 8 of his written state, 
ment, Exhibit X, showed that they so under- 
stood their agreement of the 4th of February 
Bat I think that both parties subsequently 
showed by their conduct that they waived 
any right either side may have had to 
damages arising from the breach of this 
condition to have a formal agreement drawn 
up within the date stated or to insist on its 
performance on any subsequent date by the 
fact of the defendant taking the §ale.d»«rf 
Exhibit I, on the 28tb February and 7bg 
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plaintiff sending', on 13th September 1897, 
a lawyer’s notioe, Exhibit IIT, threatening 
a snit to compel the defendant to get a 
deed of partnership exeonted and then doing 
nothing more till he sued in February 1910 
to establish his right to the mine. The 
plaintiff also admitted before the Registrar 
[vide his statement Exhibit IV) that 
he executed the sale-deed, and that 
he had no objeotion to its registra¬ 
tion. So it is not now open to either party 
to treat the partnerthip as an incomplete 

oontraot. 

The present salt has been brought for 
a declaration of the plaintiff’s title to a 
9/d4>tha share in the mine and to recover 
profits from the working of the mine at 
the rate of 2 annas in the rupee from 
the date of the 1st defendant’s taking 
possession of the mine and for accounts. 
The lower Coart has held that the plaintiff 
has no subsisting oause of aotion and has 
dismissed the suit both, as time barred and 
as barred under Order II, rule 2, Civil 
Procedure Code, by reason of the previous 
litigation between the parties in Original 
Suit, No. 993 of 1910 on the file of the 
District Munsif cf Kavali, which was re¬ 
numbered as 199 of 1913 on the file of the 
Additional District Munsif of Nellore, 

In the plaint in the present suit the 
plaintiff claims that be is entitled to tbe 
profits of the mine as they arise under 
the contract and states that he is advised 
that it is not necessary to a6k for dissolu¬ 
tion of the partnership or for the sale of 
the mine. But, he says, he can claim an 
account of the profits from the time that 
profits were received, and that, at any 
rate he is entitled to ask for profits 
arising within six years from the date of 
the plaint ae his right is one accruing 
from day to day. He states the date from 
which limitation began to run as some 
time at the close of 1915, when the 1st 
defendant finally refused to share the profits 
w ith the plaintiff. He does not allege any 
act of expulsion from the partnership in his 
Plaint, and in his evidenoe he admitted that he 
did not issue any notioe for the payment of his 
share in the profits, that after the suit of 
1910 be did not demand any share in the 
profits and that he did not go to the mine 

nr do any business there, although he knew 

from the beginning that the mine was 


yielding well. If we now refer to the 
plaint in the former anit f Exhibit IX, ana 
to tbe written statement, Exhibit X, it 
is clear that the plaintiff and the defend- 
ant at the time of that snit both treated the 
partnership as not subsisting on that date, 
each of them claiming the mine as his own ex¬ 
clusive property. This partnership being 
not for a fixed term but being one terminable 
at will, after such an expression of will, 
it is not opeD, in my opinion, to the plaintiff 
to treat the partnership oontraot as still 
in existence at the institution of this suit, 
seeing that the continuance of the relation- 
ship of partners depended on tbe animus 
of the parties to oontinue as partners. I 
hold, therefore, that the partnership was 
dissolved at least from the date of the 
suit of 1910, the plaint and the written 
statement being tantamount to notioe of 
dissolution served by either party on the 
other. The present suit for anaooonnfcof 
the profits having been instituted more than 
six years after dissolution is thus barred 
by limitation. The appellant’s contention 
that this suit could be treated ae one 
under Article 131 of the Limitation Act 
to establish a periodical recurring right is 
not tenable, in the absence of any fixed dates 
for asoertainiog profits and paying eaoh mem¬ 
ber of the firm hie share. 

Then, so far as the present suit was a 
suit to establish the plaintiff’s right to a 
2-annas share in the profits and for taking 
an account, which is the substantial relief 
claimed by him in this suit, the P ra ys r 
for declaration being only subsidiary to t e 
main relief, I agree with my learned brother 
and the Judge who tried the suit iu the 
Court below, that the suit is barred by 
Order II, rule 2, Civil Procedure Code. 
That rule requires that every emt Bhaii 
include the whole of the olaim whioh the 
plaintiff is entitled to make in respect ot 
the oause of aotion and it declares tha 
‘where a plaintiff omits to sue in respect 
of. or intentionally relinquishes any portion 
of hie claim, he shall not afterwards sue 
in respect of the portion so omitted or 
relinquished.’ In the snit of 1910 the 
plaintiff showed by his petition for amend- 
ment (Exhibit XII) his aoneiousness that 
a elaim to share in the profits was a part 
of the elaim arising out of his then sause 
of aotion. Asunder the original agreements, 
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Exhibits 0 and Cl, no time was fixed for 
calculation and payment of the profits, it 
mast be taken that the plaintiff would be 
only entitled to a division of profits either 
on dissolution of partnership or upon expul¬ 
sion therefrom. In this ease he has not 
shown that he has any fresh right of 
aetion owing to expulsion or dissolution 
of partnership aseruing to him subsequent 
to the disposal of the suit of 1910 ; nor 
has be shown that he ever demanded, at 
any date, between that suit and the present 
suit, his share of the profits and that the 
defendant wrongfully refused to give him 
his share. In this way, the plaintiff has 
no claim to put forward in this sait wbiah 
he eould not have put forward in the former 
suit upon the same can*e of aotion. The 
suit was, therefore, rightly dismissed and the 
appeal must also be dismissed with costs. 


$17 


M. C. P. 


Appeal dismissed. 


PATNA HIGH COURT. 

Appbals from Original Orders Nos. 63 

and 59 or 1919. 

August 18, 1920. 

Pretent :—Mr. Justice Coutts and 
Mr. Justice Sultan Abmed. 

Is Appial No. 6* op 1 .-*19 
TIKAIT KRISHNA PRASAD SINGH— 
Jodcmint Debtor—Appellant 

versus 

Baja WAZIR NARAIN SINGH— 

Diobee holder—Respondent. 

In Appbll No. 59 op 19 9 
Baja WAZ.R NARAIN SINGH— 
Pm ioner—Decree Holder— 
Appellant 


versus 

TIKAIT KRISTO PRASAD SINGH 
a>d others—Opposite Party— 
Rispoadkats 

Execution of decree—Person not -party to orignal or 
appellate decree, whether can execute decree -Appellate 
decree, whether supersedes original decree — Limit atton 
4ct <IXoJ IttOS), 8ch I, Art »8i 2 — Appeal—Abate- 
tnent, order of, whether final decree or order. 

62 


N filNGR. 

71 executed a mortgage in favour of 8. 8. died and 
his widow J succeeded to his property, /.brought 
a suit, on foot of the mortgage and obtained a decree. 

7. appealed and, in addition to also impleaded one 
as a respondent who bad obtained a decree that 
he was entitled to succeed to the estate of S in pre¬ 
ference to J. N. died during the pendency of the 
appeal and, his legal representatives not having been 
brought on the record, the appeal as agamBt him 
abated. Subsequently, T. and J. entered into a 
compromise and the Appellate Court passed a 
decree in accordance with the terms of che com- 
promise. W., the legal representative of N., now 
applied to execute the origiual decree obtained by 
J and contended that, limitation began, under clause 
(2) of Article 182 of Schedule I to the Limitation 
Act, to run from the date on which the appeal as 

against N. had abated: , 

Held, 1) that it was not open to W. to execute 

the original decree inasmuch as 

in N., through whom W claimed, was not a party 
either to the original decree oi to the 

appellate decree ; , 

(6) the original decree having merged in the 
appellate decree, was no longer capable of 
execution ; [p. 981, col. 1 & 2.J , . 

(2) that the order of abatement was not a fanal 
decroe or order” within the meaning of clause *2) 
of Article 182 of Schedule I to the Limitation Act, 
and did not give a fresh start of limitation. LP- 9&1 * 

^Appeals from a deoision of the Addi¬ 
tional Subordinate Judge, Hazaribagh. 

In Appeal No. 63 op 1919 
Messrs. P. K. Sen, Sushil Madhab Mulhck 
ft nd Bankim Chandra Mitra, for the Appel- 

lftD MessrB. K, P. Jaitwal and Ambica Prasad 
UpaJhya, for the Respondent. 

In Appeal No. 59 op 1919. 

MeBBre. H tan Imam, K. P. Jaisval, Hart 
Bhutan Mukhtrji, Barihar Prosad Sinha, 

N 0. Sinha, Ambica Prosad Upadhya 
and Atul Krishna Roy, for the Appel* 

^Messrs. P- K. Sen . Sushil Madhab Mulxck 
and Ba',him Chandra Mitra, for the Respond- 

eDt9, JUDGMENT. . 

To TT8 J.—This is an appeal against 
the order of the Additional Subordinate 
Judge of Hazaribagh in an execution 
matter The faots are somewhat complicated 
and it is neoeesary to state them folly. 

Raja Saroda Narayan was the holder of Gadi 
Serampore and, in the yearly. he advanced 
money to Tikait Ram Chandra who wae 
the holder of Gadi Gande, which in oon- 
•id-ration of the loan, was mortgaged to him. 
In *905 Raja Saroda Narayan was declare 
to be in-ane and bis estate was taken ovet 
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by (he Court of Wards. Id April 1907 
the Raja died leaving a widow, Rani Jaga 
damba Kuari. She held possession of the 
estate for which, however, there was a rival 
olaimant, viz., Raja NilkaDtha Narayan. On 
the 31st of Maroh 1908 the Court of Wards, 
on behalf of Rani Jagadamba, brought a 
suit against Tikait Krishna Prasad, the heir 
of Tikait Ram Chandra, to enforce the mort- 
gage of the year 1S95, by whioh Tikait 
Ram Chandra had mortgaged Gadi Gande 
to Raja Sarada Narayan, the husband of 
Jagadamba. This suit was No. 93 of 1908. 
On the 2nd of May 1908 Raja Nilkantha 
Narain instituted a suit against Rani Jaga¬ 
damba for declaration of his title to and 
reoovery of possession of Gadi Serampure 
including all acquisitions made by the late 
holder and in the schedule to the plaint 
he mentioned, as one of the properties 
claimed, the amount due under the mortgage 
of 1895. This suit was No. 122 of 1908. 
On the 30th of June 1910, the suit brought 
•by the Court of Wards on behalf of RaDi 
Jagadamba on the mortgage was decreed 
in her f. vour and, on the 20th of January 
1911, the final decree was passed. Before 
the passing of the final decree, however, 
Tikait Krishna Prasad appealed to the High 
Court. On the leth of September 1911 a 
decree was passed in the suit which had 
been brought by Raja Nilkantha Narayan 
for reoovery of Gadi Serampure and the 
Buit was decreed in full. Against this 
decree the Court of Wards, on behalf of 
Rani Jagadamba, filed an appeal. On the 
9th of April 1912, Raja Nilkantha took pos¬ 
session in pursuance of his decree. On the 
16th of December 1912 Raja Nilkantha 
Narain was added by Tikait Krishna PraEad 
as a party-respondent in the appeal against 
the mortgage decree whioh had been ob¬ 
tained by Rani Jagadamba. Before the de¬ 
cision of the appeal, on the 26th of May 
1915, Raja Nilkantha died and, on the 17th 
of December 1915, that ip, more than six 
months after the death of Raja Nilkantha 
the appellant Tikait Krishna Prasad made 
an application for substitution of his heirs. 
The application was dropped, however, with 
the result that no substitution was made. 
On the 10th of May 1916 a decree was 
passed in the mortgage appeal on the basis 
of a compromise between Rani Jagadamba 
find Tikait Krishna Prasad, Subsequent to 


this, the appeal by Rani Jagadamba in the 
title snit was dismissed except in regard to 
certain Government Promissory notss. From 
that decree RaDi Jagadamba has appealed to 
the Privy Council and the appeal is still 
pending. 1 

1 now come to the execution proceeding. 
On the 15th of February 1911 Rani Jaga- 
damba applied for execution of her mortgage- 
decree. The execution was stayed on the 
22nd of May 1911. On the 1st of November 
1913 an application was made by Raja 
Nilkantha to be substituted in place of Rani 
Jagadamba in tbe execution proceeding. On 
the 3rd of January 1914, the substitution 
wa3 made and, on the 2nd March 1914, the 
execution was struck off for want of pro- 
seout on. On the 29th July 1917 Raja 
Nilkantha’s heir, Raja Wazir Narain, applied 
for execution of the original mortgage-deareS, 
dated the 20th January 1911, bqt this 
application was dismissed for want of pro¬ 
secution on tbe 26th September 1917. On 
tbe 4th February 1918 another application 
was filed by Raj v Wazir Narain for execu¬ 
tion of the original mortgage-decree and it 
is this application which has given rise to 
the present appeal. In his application 
Raja Wazir Narain olaims five lakhs 
of rupees, whioh includes a sum of 
Rs. 61,000 odd whioh Raja Wazir Narain 
alleges that he paid to a prior deoree-holder. 
The execution was opposed by Rani Jagadamba 
on four grounds, mainly— 

1. That Raja Wazir Narain was not com¬ 
petent to execute the deoree. 

2. That the first decree was incapable of 
execution anl.in any case, the application was 
barred by limitation. 

3. That Raja Wazir Narain shonld not 

have added to his decree a snip of Rs. 61,000 
odd, aDd ‘ • ; 

4 That Rs. 75,000 odd had already been 
paid in part satisfaction of the deoree. 

The learned Subordinate Judge found that 
Raja Wasir Narain stood in the shoes of 
Rani Jagadamba and was entitled to exeoute 
any deoree whioh could be executed by her. 
He found, however, that the first deoree 
could not be executed at all, -he accordingly 
dismissed the application, but found that the 
Raja was entitled to enforce the appellate 
mortgage decree which had been passed on 
compromise. He also came to certain; find? 
ings with regard to the Re. 61,000 odd and 
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the Rs. 75,000 odd, bnt, as no arguments 
have been addressed to us in regard to these 
items, it is unnecessary to consider them. 
Against this order, both the decree-holder 
and the judgment debtor have appealed. 
So far as the appeal on behalf of the judg¬ 
ment debtor is ooneerned, it is against the 
deoision that the Raja is entitled to enforce 
the appellate mortgage-decree. The appli¬ 
cation before the Subordinate Judge was for 
execution of the original decree and both 
parties are agreed that it was beyond the 
Boops of the ease which was then before 
the learned Subordinate Judge to decide 
that the Raja was entitled to exeoute the 
appellate deoree. This appeal, which is 
appeal No. 63, must accordingly be decreed 
with costs. 

I n >w come to appeal No, 59, which is the 
appeal by the decree-holder. The questions 
which arise in this appeal are— 

1. Whether the original deoree is capable 

of execution. 

2. Whether the application for execu¬ 
tion of the first deoree ia barred by limita¬ 


tion, or ...... 

3. Whether Raja Nilkantha or his son 

are competent to exeoute the decree.. 

The learned Subordinate Judge’s judgment 
on the first point is somewhat obsoure, but 
he appears to have deoided that, because 
the original deoree had been superseded by 
the Appellate Court deoree, it was incapable 
of execution. The facts of the case in regard 
to this matter are that Rani Jagadamba 
obtained a deoree against Tikait Krishna 
Prasad in the mortgage-suit. The Takait 
then appealed and, apparently because Raja 
Nilkantha had been successful in the tule suit 
against the Ram, he had him added as a 
party-respondent in bis appeal. More ‘ban six 
months after the death of Raja Nilkantha 
and after the appeal as against him had 
abated, he made an application to substitute 
the heirs of Rija Nilkantha, but he did 
not prosecute this application, the sub¬ 
stitution consequently was not imade an 
the compromise was entered into with the 
Rani alone. The contention of the learned 
Counsel for the appellant is. that, nosubst.tu- 
tio having been made of Raja Nilkanta s 
heirs in the appeal against the mortgage* 
decree, the Appellate Court deoree wasvoid 
m against his heirs and as against them 
the only decree ia the original decree which, 


consequently, they are entitled to execute* 
Ordinarily, this would be s^, bub I am not 
prepared to accept the proposition in this 
pattiaular case. Raja Nilkantha was success¬ 
ful in his title suit against the R»ni ;.buh, 
in the first place, he did not obtain a 
decree giving him the mortgage*deoree 
which had been obtained by the Rani. All 
that he obtained was the amount due 
under the mortgage. It may be that he 
would have baen entitled to sue on the 
mortgage but, io my opinion, he was not 
entitled to exeoute the mortgage-decree 
which had been obtain9d by the Rani. It 
is tru« that the estate did vest in him 
by virtue of the High Court deoree but 
he admits that if the mortgage-suit bad 
failed he would not have been bound by 
that deoree, and he further contends that 
he is not bound by the deoree of the 
Appellate Court. There is, therefore, no 
mutuality and, this being so, in my opinion 
he cannot exeoute the original deoree. ; 

Moreover, even if he were entitled to 
execute the original decree his application 
would be barred by limitation. The final 
deoree in the mortgage suit was passed 
on the 20th January 1911 and the first 
application made by Raja Nilkantha’* 
heirs was on the 20th July 1917, This 
application is, on the face of it, accordingly, 
out of time ; but it is sought to save limitai 
fcion by the aid of Article 182 (2) of 
the Limitation Act. By that Article, wherfl 
there has been an appeal, limitation run* 
from the date of the final deoree Or orde* 
of the Appellate Court, or from the dat* 
of withdrawal of the appeal and the oon^ 
tention is that, so far as Raja Nilkantha 

is concerned, the date when limitation begin* 

to run is one of three dates, viz,, the date oh 
which the appeal abated by reason of aubi 
stitution not having been made, or the date 
on which the appellant oeased to proseout* 
his application for substitution, or, finally^ 
the date of the Appellate Court’s decreet 
The first of these dates is the 26th of 
November 1915; the second is the 7th of 
February 1916, and the third is the 10th 
of May 1916. If limitation runs fronS 
any of these dates, the application for 
execution would be within time. The only 
question is, whether Raja Nilkantha’s heirs 
•an claim the benefit of any of them. , I 
think not. First, witfc regard to the date 
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of abatement. There was no order of the 
High Court declaring that the appeal had 
abated. Under Order XX.II, rule 4, clause (3), 
wber, within the time limited by law, no 
appl cation is made for substitution the 
suit '* shall abate against the deoeased 
respondent.” Rule 11 of the same Order 
makes the whole of the Order applicable to 
appeals, Consequently, in this ease the 
appeal, as against Raja Nilkantha and his 
heirs, abated by operation cf law and net 
on acoount of any final decree or order of 
the Appellate Court, In suoh a case Artiole 
182 (2) does not, in my opinion, apply. 
This was tbe view wbioh was taken in 
Fatal Husen v. Raj Bahadur (1). That 
was a case tnder Artiole 179 of the old 
Limitation Aot, which is exaotly the same 
as the present Limitation Act, exoept that 
withdrawal of appeal has been provided 
for, and in that ease the learned Judges 
said : It is the decree of the Munsif which 
he now seeks to execute ; be contends, however, 
that clause (2) of column 3 of Artiole 179 
applies ; tbe words are ‘where there has 
been an appeal, the date of tbe final order 
or deoree of tbe Appellate Court.' It is 
manifest to us that an order by wbioh an 
appeal abates is not the final deoree or order 
oontemplated by that clause ; it cannot be 
executed and the only extant deoree, after 
the making of such an order, is the original 
deoree of the Munsif.” That case is on 
all fours with the present oase and, in my 
opinion, it expresses the aorreot view of 
the law. It is true that, in the ease of 
Muhammad Rati v. Karbalai Btbi (2), a 
contrary view was expressed and the learned 
Judges relied on the oase cf Mahomed 
Mehdi Bellav. Mohini Eanta Saha Oho'tdhurg 
(3). I have examined that decision, however, 
and I can find nothing in it to support the 
conclusion. Moreover, that was not a case 
under Article 179 and it is cn that ground 
that the learned Judges distinguished the 
oase of Fatal Fwen v. Roj Bahadur (1), from 
the case which was then before them. There 
is alio a decision in the case of Ramgati 
J)har v. Nogendra Lai Ohowdhury (4) in 
wbioh it was held that abatement is a 

(1) 20 A. 124; A. W. N. (1897) 218; 9 Ind. Dec. 
(n 440, 

(2) f> Ind. Cad. 478; 82 A. 130; 7 A. L. J. 68. 

(3) 84 O. 874. 

(4) 1 0. D, J. 17 Rotes. 


final order. No reason, however, is given 
for that decision and, as I have already 
said, the case of F> zal Eustn v. Raj Bahadur 
(1) expresses the correct view of the 
law. I am strengthened in this view by 
tbe decision in the oases of Botuk Rath 
v. Munr,i Dei (5X and of Abdul Majid v, 
Jawahir Lai (6). These are eases of non* 
protection of appeals to tbe Privy Council 
where, by reason of tbe operation of the 
rules governing tbe procedure in oases of 
appeal to the Privy Council, the appeal was 
dismissed for want of prosecution without 
an order of His Majesty in Council. In 
those eases it was held that dismissal for 
non proseoutioD did not give a fresh starting 
point for limitation and tbe reason given 
by their Lordships was that tbe appeal had 
not been dismissed by an order of His 
Majesty in Counoil but by operation of the 
rules. In Abdul Majid v. Jawahir Lai (6) 
their Lordships of the Privy Counoil said: 
"Tbe chief matter of argument before thif 
Board was a contention that the deoree 
which it is sought to enforce had beeq 
constructively turned into a deoree of Hie 
Majesty in Council aod assigned to tbe 
date of tbe 13th of May 1901, by virtue 
of the dismissal of the appeal for want of 
proseoution on that date, and that, therefore, 
tbe period of limitation wbb twelve years 
from tbe 13th of May 1901 by virtue of 
Article 180 of the Indian Limitation Aot, 
Their Lordships see no foundation for 
this contention, which appears to have 
been the basis of the decision of fthq 
Courts below. The order dismissing the 
appeal for want of proseoution did not deal 
judicially with the matter|of the suit and could 
in no sense, be regarded as an order adopting 
or confirming tbe decision appealed froqi. It 
merely recognised, authoritatively, that the 
appellant had not complied with the conditions 
under wbioh the appeal was open to him and 
that, therefore.be was in the same position as 
if he had Dot appealed at all. To put it shortly, 
the only deoree for sale that exists, is the 

•. ■ i 

(6) 28 iDd Cas 644; 86 A. 264, 18 0. W. N. 740; 18 
A. L. J. 6(6; 19 O.L. J. 674: 16 Bom. L. R. 86C, 27 

L . J. ); 16 M.L. T. I; 1 L. W. 729; U914) M. W. N. 
437i 41 I. A. 104 P. 0.). 

(6) 23 Ind. Cas. 649; 86 A. 860; 12 A. L. J. 624; 
16 Bom. L. B 396; 18 0. W. N. 963; 19 O. L. J. 628, 2T 

M. L. J. 17; (1914) M. W. N. 486; 10 M. L» T. 44j 1 la 
W. 468 (P. 0.?. 
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deoree, dated the 8th of April 1893, and that 
is a deoree of the High Coart of Allahabad. 
The operation of this decree has never been 
stayed, and there is no deoree of Hie Majesty 
in Connoil in whioh it has become merged. 
The period of limitation applying to the 
enforoement of it, at all material times, was, 
therefore, a period of three years, The re¬ 
spondents’ right ie, therefore, barred by limita- 
tation.” 

Althongh these are not oases of abatement, 
they are oases of dismissal for non-pro3eoution, 
and it appears to me that the prinoiple whioh 
has been laid down in those oases mast apply 
also to the present ease. The test appears 
to be whether there is any final order or 
deoree of the Appellate Court whioh oan be 
executed and, in the oase of abatement, there 
is not. It has been suggested that, if this 
view of the law be taken, the deoree holder 
is prejudioed by reason of an appellant not 
taking steps for substitution. This, how* 
ever, is not so. Even if an appeal be filed, 
it iB always open to the deoree-holder to take 
out exeoution and, if he does not do so, be 
oannot oomplain if he suffers by reason of 
not exeroising his rights. On the ground of 
abatemant, therefore, the appeal fails. 

There remains the question whether the 
appellant is entitled to oount limitation from 
the date of the Appellate Court deoree. The 
contention is that, even although he was no 
party to the Appellate Court deoree, be was 
entitled to make use of the deoree, beoanee 
there has been an appeal. It is diffionlt to 
understand how the appellant oan olaim this 
as a starting point for limitation and, at the 
same time, say that the Appellate Court 
desree is not an effeotive deoree. This oou* 
tention of the appellants, therefore, also 
fails and I would dismiss this appeal with 
•osts. 

Sultan Ahmbd, J.—Appeal No. 63, I agree* 

Appeal No. 59. I agree with the order 
that has been made by my learned brother. 

I ( however, desire to summarise my oonolu- 
sious on the various points raised in this 
appeal. 

(l). Wazir Narain, in my opinion, oannot 
exeeufte the original deorea when Nil- 
kantfaa, through whom he slaims, was neither 
a parky to the original nor to the appellate 
deeree. No authority ba9 beau plaoed before 
M. fft* * foptrary proposition. . 


(2) . If Wazir Narain slaims to exeout* 
the original deoree, as having stepped in th® 
shoes of Rani Jagadamba, when he must b® 
biand by the appellate deoree in whioh th® 
original desree ie merged, an! as suoh, the 
only subsisting deoree oaoable of exeoution ia 
the appellate deoree and not the original 
deoree. See Kailash Ohandra Basu v. Qiria 
Su'idari Debi (7). 

(3) . The application to exeoute the original 
deoree is, in my opinion, olearly barred by 
limitation. Wazir Narain oannot get the 
benefit of Artiole 182, Sohedule I to the 
Limitation Aot and oaloulate the time 
against him from the date of the abatement 
of the appeal against Nilkantba, as I am 
olearly of opinion that the order of abate¬ 
ment, if any, oannot, constitute final order 
or deoree” within the meaning of Artiole 152 
of the Limitation Aot ; Batuk Nath v. Munni 
Dei (5) and Abdul Majid v. Jawahir Lai 

(6) apply in principle with eqaal foroe to 
the present oase. 

(4) . It is sought to take advantage of 
the date of the appellate deoree to save 
limitation, and relianoe has been plaoed on 
Balaram Das Bhagat v. Raia Mu'tanda Deb (8). 
Even if the decision of Balaram Das Bhagat v. 
Raja Mukonda Deb (8) oorreotly lays down 
the law, it is olearly distinguishable, inasmuch 
as the mortgagor wbo wanted to exeoute the 
original deoree was a party to that, deoree 
though not a party to the appellate deoree. 
Wazir Narain, not being a party to the 
original or to the appellate deorees, oannot, in 
my opinion, get any benefit from the date of 
the appellate deoree to save limitation. 

These were the four grounds on whioh this 
appeal was preseed before ns and, as they 
fail, I agree that it must be dismissed with 
oosts. 

Appeals dismissed, 

(7) 14 lad. Oas. 239; 89 C. 925; 10 0. W, N. 

058. 

(8) 10 lad. Cas. 370. 
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MADHO RAM P. NANDU MIL. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 995 of 1916. 

Maroh 13. 1920. 

: Present :—Mr. Jastioe Shadi Lai and 

Mr. Justice Wilberforoe. 

MADHO RAM—Plaintiff— Appellant 

versus 

NANDU MAL— Defendant—Respondent. 

Negotiable Instruments Act (XXVI of 1880, ss. 13, 
•118 (a) — Shah jog hundi, -whether negotiable instru- 
\nent -Consideration, passing of — Presumption — 
'Appeal, second—Burden cf proof, wrong allocation of 
u _Finding of fact, interference with. 

A shah jog hundi is a negotiable instrument and 
the presumption in favour of tbe passing of con¬ 
sideration contained in section 113 (a) of the Negoti¬ 
able Instruments Act attaches to it. [p. 983, col. 2 ] 
Where the question is, whether the consideration 
for a hundi did or did not pass, and the Court of 
first appeal places the burden of proof on the 
wrong party, its finding will not be biniing on the 
Court of aeoond appeal and the latter Court will 
Rectify the mistake, [p. 983, col. 2.] 

• Second appeal from the decree of the 
Additional Distriot Judge, Delhi, dated the 
6th January 1916, reversing that of the 
Subordinate Judge, 1st Class, Delhi, dated 
the 27th July 1915, decreeing plaintiff’s 
claim with oosts. 

, Lala Moti Sager, R. S., for the Appellart. 

. Mr. Abdul Baeak, for Mr. B, N, Kapur, for 
the Respondent. 

i JUDGMENT.—The respondent, Nandu 
Mai, drew upon himself two hundis for 
Rs. 2,500 eaoh in favour of the appellant, 
Madho Ram, one on Mangsir Badi 3rd, 
Sambat 1971 (5bh November 19l4), payable 
if ter 31 days, and the other on Mangsir 
Badi 7tb, Sambat 1971 (9th November 
1914) payable after 61 days. Oa the 15th 
December 1914 Nandu Mai brought an 
nation for tbe cancellation of the hundis 
on the ground that they were without 
consideration. A week afterwards, Madho 
Ram brought a oounter-aotion claiming 
principal and interest on the earlier hundi 
which had fallen due. The period for 
payment on the second hundi had not then 
expired, so no action whs brought on the 
strength of that hundi . 

Both the actions have been tried together, 
and the craoial question for determination 
in both the oases is, whether the onus as 
to consideration lay upon the drawer or the 
holder of the hundis. The Subordinate Judge 
held that the hundis were negotiable in* 
etraments, and, consequently, there was a 


[1920 


statutory presumption in favour of the 
passing of the consideration, as laid down 
by section 118 of the Negotiable Iustru* 
ments Act in view of this finding, the 
Trial Judge, upon a survey of the entire 
evidenoe, reached the conclusion that Nandu 
Mai had failed to prove that consideration 
did not pass, and he, consequently, decided 
both the suits against Nandu Mal.-l*he Addi* 
tional Judge, to whom Nandu Lai weni 
up on appeal, has not expressly dealt 
with the question of onus ; but biB judg¬ 
ment contains clear indications that he was 
under the impression that it was for Madho 
Ram to prove tbe passing of tbe considered 
tion for the instruments. After recitiDg 
the respective versions of the parties and 
the finding of the Trial Court, the learned 
Judge Bets out the point for determination 
in the following terms '* The main 
question for deoision is, what transaction- 
was entered into between the parties, and 
what consideration passed thereon P" He then 
states “that the question set out above is 
a very difficult one to decide, as, upon the 
evidenoe, it is difficult to say which side is 
really telling the whole truth ” aud- 
prooeeds to enumerate the circumstances 
which tell in favour of the version of one 
party or of that of tbe other. The learned. 
Judge concludes his examination of the 
evidenoe in these words : — 

“ Upon a review of the evidenoe and 
tbe peouliar circumstances of the case, 1 am 
not satisfied that consideration passed on 
tbe first hundi of Mangsir Badi 3rd, Sambat 
1^71, but, as regards tbe hundi of Mangsir 
Badi 7th I think that consideration did 
pass, and find accordingly.” 

The above extraots from the judgment of 
the Appellate Oonrt, and more especially 
the last one, make it clear that the Court 
thought that it was the duty of Madho 
Ram to establish consideration for the fcunuM, 
and that it was, for this reason, that the 
Court reached the conclusion that, while 
sucoessful in proving consideration as 
regards the latter hundi, he had failed to 
satisfy the Oonrt *' that consideration passed 

on the first hundi. ” ' . 

The learned Counsel for the respondent 

contends that, when both the parties have 
adduced all the evidence in support of 
their respective versions and the Court hat 
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considered all the material thus plaoed 
before it, the question of the allocation of 
onus is immaterial. He accordingly urges 
that the finding cf fact arrived at by the 
lower Appellate Court should not be disturb¬ 
ed in seaond appeal, even though that Court 
may have taken an erroneous view of the bur¬ 
den of proof. To this oontention we aannot 
possibly accede. It seems to us perfeatly clear 
that, in eases of this character, onus probandi 
is the most vital question between the 
parties, and that it is the determination of 
this question whiah settles the fate of the 
.case. We have perused, with considerable 
sire, the judgment of the Additional Jadge, 
and we find that the learned Judge felt 
gome difficulty in deoiding whiah of the 
parties was telling the truth as regards 
ihe payment or otherwise of the money in 
.respest of the hundis. It seems to ns that, 
if the learned Judge bad been distinotly 
asked to answer the question whether the 
.respondent had satisfied him that the con¬ 
sideration did not pass, his reply would 
have been in the negative. We are accord¬ 
ingly of opinion that, if the lower Appellate 
,Oourt has plaoed the onus on the wrong 
party, it is the duty of the Court of seaond 
appeal to rectify the mistake. 

Whether the onus was on the drawer to 
prove want of consideration does not 
require any elaborate discussion, because it 
is admitted, by the learned Counsel for the 
respondent, that the hundis in question 
must be regarded as negotiable instruments, 
"and that the conclusion of the Trial Judge 
on this point is not open to any objection. 
The instrument, in respect of whioh the 
Additional Judge has given his verdict 
against the appellant, is what is called a 
HShak jog hundi, which is a bill payable to 
a Shah or banker. A hundi of this kind 
ia similar, to some extent, to a oheque, crossed 
-generally, which is payable only to, or 
through, some banker. The object in both 
aases iB that the payment should be made 
to a respectable person and not to a person 
who has got hold of the instrument in a 
surreptitious manner. In the case of a Shah 
Jog hundi it is the duty of the payer to 
make inquiry before payment that the payee 
ia a respectable person, so that if the hundi 
turns out to be a stolen or a lost one, or 
d9- -contain a forged endorsement, the payer 

tsuy. be . able.. to - demand, ft xefand . from 


the Shah to whom the money has been 
paid by mistake. 

The terms of the instrument make it 
dear that, not only Madho Rim could demand 
payment on the strength thereof, but also 
his endorsee, provided that the latter was 
a respectable holder, that is, a man of 
worth and substance kuown in the Bazar. 
The bill oonld be transferred by endorse¬ 
ment, the only restriction being that the 
payment could be made only to a person 
of the above description. We consider that 
it satisfies the requirements of a negotiable 
instrument, and that the presumption in 
favour of the passing of consideration 
attaches to it. 

The learned Subordinate Judge has express¬ 
ed his opinion that the evidence prodnced 
by the drawer is unsatisfactory and does 
not relieve him of the onns oast upon him. 
It seems to ns that the Additional Judge 
would have reached the same conclusion, 
had he not made a mistake in placing the 
onus upon the wrong party. We are ac¬ 
cordingly of opinion that his jndgment 
must be set aside ; and we, therefore, allow 
the appeal and, setting aside the deoree of 
th9 lower Appellate Oonrt, restore that of the 
Court of first instance with costs through¬ 
out. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 5 of 1920, 

April 22, 1920. 

Present : —Mr. Stuart, A. J. 0., and 
Pandit Kanbaiya Lai, A. J. 0. 
MUHAMMAD ZAKI ALI KHAN 

ANU ANOTHER—PLAINTIFFS—APPELLANTS 

versus 

AHMAD SHAH and others—Defendants— 

Respondents. 

Transfer of Property Act (IV of 1K82J, s. 60— Mort¬ 
gage-Equity of redemption, portion of, vested in 
■mortgagee — Redemption, piecemeal, whether permissible 

_ Construction of document — Compromise—Party to 

dispute giving up rights in property allotted to the 
other, effect of:—Inheritance, rights ojj xohether affect* fa 
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Where the equity of redemption in certain pro. 
pcrty vests in several persons one of ■whom is 
the mortgagee, one of those persons cannot, under 
section 60 of the Transfer of Property Act, compel 
the mortgagee to allow him to redeem the entire 
property; he can only redeem his own share in the 
property, [p. 985, col. 2-3 

A Muhammadan mado a Will by which he devised 
the whole of his property to his oldest son. Subse. 
quently, he executed a deed of gift, by which he gave 
the whole of his property to hie wife in lieu of 
dower. After his death, a dispute arose between 
bis eldest son and his widow as to their respective 
rights under the Will and the deed of gift. Tte 
dispute was compromised, and a certain portion of the 
property was given to the son, the rest being 
allotted to the widow. The son executed a deed 
of relinquishment that he and his heirs would have 
no claim to the property allotted to the widow. The 
latter executed a similar deed of relinquishment : 

Held, that the settlement was conclusive and 
binding on the parties as to the rights held by 
each of them in the estate left by the deceased, but 
that it did not refer to any rights which either of 
the parties might acquire subsequently by inherit, 
ance or any other method |of devolution, [p. 984, 
col. 2.] 

Appeal from the deoree of the Sub¬ 
ordinate Judge, Sitapnr, dated the 12th 
December 1919. 

Messrs. A, P. Sen, H. 0, Dutt aDd N, 0. Dutt , 
for the Appellants. 

Babu Salig Ram, for Respondents Nos. 13, 
14,1b, 17 and 18. 

The Hon’ble Pandit Qokaran Nath Mura 
and Pandit Ohand Narain Harkauli, for 
Respondent No. 19. 

JUDGMENT.—This appeal arises out 
of a suit for redemption, and the only 
question for consideration i6, whether the 
plaintiffs are entitled to redeem the entire 
property mortgaged. The mortgage in 
question was effected by Musammat Harmuzi 
Begam in favour of Haider Ali Beg on 
the 31st January 1885 and comprised the 
entire village Deogawan with its hamlet, 
Madhia. 

The mortgaged property formed part of 
the estate belonging to Ahmed Ali Beg. 
Ahmad Ali Beg had several sons, one of 
whom was Haider Ali Beg, and several 
daughters, one of them being Musammat 
Kazmi Begam, the mother of the plaintiffs. 
He had also a wife, Musammat Hurmezi 
Begam. On the 14th September 1861 he 
executed a Will, devising his entire pro¬ 
perly to his eldest son, Haider Ali Beg. 
Ou the 27.h Stiiti~t.tr 1877 he executed 
a deed of gilt by virtue, of whioh he 
gw the entire property, to bia wife, 


Musammat Hurmezi Begam, in lien of her 
dower. 

On the death of Ahmad Ali Beg, ft 
dispute arcse between Haider Ali Beg 
and Mvsammot Hurmezi Begam as to their 
respective rights under the said deeds. On 
the 2nd June 1884 a compromise was 
arrived at, whereby, Haider Ali Beg agrerd 
to take the six villages situated in the 
Hardoi District, with the village Nawalpur 
aid the phultoari land in Outnbnagar in 
the Sitapur District, and relinquished all fcia 
olaims to the remaining property, which 
was to go to Musammat Hurmusi Begam. 
In pursuance of this compromise, a deed 
of relinquishment was written by 
Haider Ali Beg, agreeirg, on behalf of 
himself and his heirs, to forego all his 
claim to the entire estate other than the 
properties allotted to him (Exhibit 7). On 
the same date Musammat Hurmuzi Begam 
also executed a deed of relinquishment 
whereby she agreed, on behalf of herself 
and her heirs, to have no eoncern with the 
properties awarded to Haider Ali Beg 
(Exhibit 8). By a tamlihnama executed 
by her at the same time, she divided tte 
greater portion of the property assigned 
to her amoDg her sons and daughters other 
than Haider Ali Beg (Exhibit 1). 

The mortgage in question was made by 
Musammat Hurmuzi Begam after the 
above settlement and relates to one of the 
villages awarded by virtue of that settle¬ 
ment to her. That settlement is conclusive 
and binding on the parties, as to the rights 
held by each of them in the estate left 
by Ahmed Ali Beg, deceased, but is not 
conclusive as to any rights which either 
of the parties migiht have acquired since 
by inheritance or &ny other method of 
devolution. Musammat Hurmuzi Begam died 
on the 1st December 1902. Haider Ali Beg 
died in August 1909. 

The defendants Nos. 1 to 5 are the 
heirs of Haider Ali Beg. Their contention 
is that, on the death of Musammat Hnrmuzi 
Begam, their father, Haider Ali . Beg, 
acquired an interest in the equity of 
redemption, and the integrity of tie mort¬ 
gage, made by Musammat Hurmusi Begam 
in favour of Haider Ali Beg, was thereupon 
broken up. The learned Subordinate Judge 
aootpted Xb&t- contention end refused If 
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allow the plaintiffs to redeem more than their 
share. 

The deeds of relinquishment executed 
by Haider Ali Beg and Musammat Hnrmazi 
Begam do not, in oar opinion, bear ont the 
construction, which the learned Counsel for 
the plaintiffs-appellants here seeks to place 
on them. The deed executed by Musammat 
Hurmnzi Begam stated—“As everbody has 
one day Jo leave this transitory world 
and to give up his existenoe, so with a 
view to obviate the said dispute, whioh 
existed in consequence of the deed of gift 
in respect of the Karimnagar Estate, as 
well as the village Nawalpur and the 
phultoari land situated in Qutubnagar, 
possessed by my son, now I, by so far 
admitting the priority of the Will, do hereby 
of my own accord covenant and declare 
that the said son Bhall retain possession 
of the said estate, the village Nawalpur 
and the phultoari land, I and my heirs 
shall have no concern whatever with the 
aforesaid estate, the village Nawalpur and 
the phultoari land, because I have satisfied 
the other heirs out of the estate situated 
in the Sitapur District, possessed by me.” 
(Exhibit 8). There is nothing in this 
agreement to show that, if Haider Ali 
Beg died in the lifetime of Musammat Hur- 
muzi Begam, the latter would not have 
been entitled to claim a share in the 
property assigned to the former, for what 
was settled were the rights claimed by 
Haider Ali Beg and Musammat Hurmozi 
Begam under the Will and the deed cf gift 
referred to above in the estate of Ahmad Ali 
Beg, and not the rights whioh ODe might 
aoquire in the property of the other after the 
settlement. 

The deed executed by Haider Ali Beg 
similarly confined itself to a disavowal 
of all claims to the property assigned ( to 
Musammat Hurmuzi Begam, It stated— Ac 
the said mother, baviDg admitted the 
priority of the Will, relinquished her claim 
to the Karimnagar Estate in the Hardoi 
District. Nawalpur and the phulwari land 
eiftnated in Qatubnagar iu the Sitapur 
District, aocepted my possession aDd has 
exconted an agreement to-day, so I, too, as 
regards the estate and villages in the 
Sitapur District, excluding Nawalpur and 
tie aaid phultoari land, do hereby agree 

and declare that mj mother cbaU remain 


in possession at her pleasure of the property 
entered in tbe deed of gift situated iu 
tbe Sitapur Distriot, save the village Nawal¬ 
pur aDd the phultoari land in Qatubnagar, 
I and my heirs shall not have at any 
time any oonoern whatsoever. If I make any 
claim, it shall be considered void and 
illegal.” These clauses amount to nothing 
more than a disavowal of a right to claim 
anything in contravention of tbe agreement. 
They do not imply a disavowal of any 
future right that might accrue to Haider 
Ali Beg independently of this agreement, 
Haider Ali Beg thereby relinquished all 
claims as agaiust Musammat Hurmuzi Begam 
in respeot of tbe property assigned to her; 
but that relinqaishmenfc dees not involve 
the reliquishment by him of his slaim to any 
portion of tbe property of Musammat 
Hnrmazi Begam, if he became entitled to 
tbe same on ber death as one of her heirs. 
We agree with the construction placed on 
these documents by the learned Subordi- 
Date Judge, and hold that the plaintiffs are 
not entitled to redeem anything more than 
their interest in the mortgaged property. 
Where the equity of redemption is vested 
in several persons, one of whom is the 
mortgagee, one of those persons caDnot, 
under section 60 of the Transfer of Pro¬ 
perty Act, compel the mortgagee to allow 
him to redeem the entire property. As 
pointed out in Mamida Bibi v. Ahmad 
Husain (1), where the integrity of the 
mortgage is broken up and the rights of 
one of the holders of the equity of re¬ 
demption have become vested in tbe 
mortgagee himself, the fusion of rights 
created renders the resort to piecemeal 
redemption as the only practical remedy 
available. 

Tbe appeal is therefore, dismissed with 
costs. 

Appeal dismissed. 

(1) 1 Ind. Cas. 779; 31 A. ?36; 0 A. L. J. 387. 
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JIWI V. SANDHI, 

LAHORE HIGH COURT. 

First Oivjl Appbal No. 1962 or 1916, 
March 31, 1920. 

Present Mr. Justice LeRosaignol and 
Mr. Jnstice Broadway. 

Musammat JIWI— Plaintiff— 
Appellant 

versus 

SANDHI AND OTHERS — DEFENDANTS — 

Respondents. 

Custom— Succession - Sister versus Collaterals of 
sixth degree — Non-ancestral property — Mussulman 
Rajputs of Jullundur District . 

■ Among Mussulman Rajputs of Jullundur District 
a, sister is not entitled, by ouatom, to suooeed to 
the property of her brother as against collaterals 
df the sixth degreo even though the property is not 
ancestral qua the collaterals. 

. First appeal from the decree of the Senior 
Subordinate Judge, Jullnndur, dated the 
21st Maroh 1916, 

' Mr. Durga Das, for Lala Moti Sagar , R. S., 
for the Appellant. 

, Messrs. N 0. Mehra and Devi Dayal , for the 
Respondents. 

- JUDGMENT.—The suit oat of which this 
appeal arises related to 1,345 kanals, 16 
marlas of land situated in village Chomon 
of Jnllnndnr Distriot. The suit was brought 
by Musammat Jiwi, sister of the last male 
owner, Balia, who died some 37 years before 
suit. Sinoe his death his widow, Musammat 
Zainab, had been in possession, and the 
plaintiff's oanse of action arose on her death, 
in April 1915, when the defendants, who 
are collaterals in the sixth degree of Balia, 
obtained mutation in their favour, 
t The lower Oonrt has dismissed the plaint¬ 
iff’s suit for a declaration that she is entitled 
to succeed her brother, on the gronnd that 
in the tribe of the parties, who are governed 
by enstom, no custom has been established 
whereby a sister snooeeds to her brother 
as against collaterals, even though the land 
in dispute is not proved to be ancestral 
qua the defendants. The plaintiff has pre¬ 
ferred an appeal to this Court and the 
only question which we are called upon to 
decide is, whether plaintiff has proved a 
custom whereby she excludes the defendants’ 
collaterals. The parties are agriculturists and 
Mnssalman Rajputs and one of the oanons 
of agricultural enstom is that, in regard to 
immoveable property, collaterals exclude 
female connections of the propostitut except 



the widow, the mother and, in some oaaes f 
the daughter. The riwaj*i-am of the district 
is in nnoompromising conflict with the. claim 
of the plaintiff, and, although she has called 
a few witnesses who make bald statements 
to the effect that sisters exclude collaterals, 
she has been unable to cite in detail one 
single case in this triba in which a sister 
has obtained succession One.pase of Afmanv- 
mat Atto of village Bhatrana has been men¬ 
tioned, bnt no details are given and no 
documentary evidence on the snbjeot has been 
addmed. The other case of Musammat Mips 
in village Heon, relied upon by the plaintiff 
in the Courts below, is against her, for tha^ 
case was litigated up to this Court and decided 
unhesitatingly against Musammat Mina. In 
Ramha v. Musammat Jindwaddi (l) r a case of 
Biloohes in the Mnzaffargarh Qistriot,the sister 
did succeed, but tha riwaji-am was in her 
favour and a rule of enstom obtaining amongst 
Biloches is no confirmation of the plaintiffs 
claim. In Bholt v. Kahna (2) a sister; was 
successful against collaterals of the sixth 
degree, bat the parties concerned in that 
case were Dogras of the Amritsar District. 
The riwaj t-am of that distriot appears to 
have been silent on the subject, but the 
case was decided in favour of the sister by 
reference to the riwaj i am of the Lahore 
Distriot. That deoision can §vail the plaintiff 
nothing. The plaintiff, we agree with the 
Oonrt below, has signally failed to establish 
any custom in her favour. 

It is, however, argued that, inasmuch as 
the property in dispute is not aDoestral qua 
the defendants, and inasmuch as customary 
succession is based upon the assumption that 
the land is ancestral, the onus should hays 
been placed not on the plaintiff bnt on the 
defendants. To this contention, however, wc 
cannot accede, for the plaintiff, a9 plaintiff, 
was bound to prove her case and the riwaj- 
\ am is against her and makes no distinction 
in its express exclusion of sisters between 
anojstral and self-acquired property. 

For these reasons, we dismiss this appeal 
but leave the parties to bear their own 
costs. 


Appeal dismissed. 

• * 

\ 

4 

(11 24Ind.Cag. 942; 104 P. R> 1914; 221 P. L. Ri 
14; 122 P. W. R. 1914. „ _ 

(2) 1 Ind Oas *» S S» 85 P. R 1909; 33 P. w. R. 

081.45 JYLcRam_ ... 
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CDA1BHAN PaRTAP SINGH V. 8HI0RAM JI, 

PATNA HIGH COURT. 

Appeal prom Appellate Order No. 42 

op 1920. 

August 17, 1920. 

Present: —Mr. Justioe Ooutts and 
. Mr. Justice Sultan Ahmed. 
UDAIBHAN PARTAP SINGH— 
Judgment-Debtor —Appellant 

versus 

SHEORAM JI AND OTHERS — DECREE- 
Holders—Respondents. 

Cit’il Procedure Code (Act ■ V oj 19C8', a. 41 — 
Execution of decree—Transfer of decree—Application 
dismissed as time-barred — Record, return of, to Court 
passing decree — Appeal, order set aside on, effect of — 

Executing Coun't, power of, to proceed with execution. 

% • • • « • 

A decree of the Benares Court was transferred 
for execution to the Bhagalpore Court- Before 
fche latter Court the judgment-debtor took an 
objection that the application was barred by time. 
The objection was disallowed by the executing Court 
bat was upheld on appeal. The exeouting Coort 
thereupon dismissed the application for execution 
as having been infructuous and sent the papers 
back to the Benares Court with the certificate 
required by section 41 of the Civil Procedure Code. 
Subsequently, the High Court set aside the order 
aUowing the objection of the judgment-debtor. 
The decree-holder, thereupon, made an application 
to .the. Bhagalporo Court to proceed with tho 
execution. The Court sent for the record from 
the Benares Court and proceeded with the oxeou- 
tion : 

- Held, that the effect of the order of the High 
Court was to put the parties in the position in 
whioh they were before the papers were returned 
to the Benares Court, and that, therefore, tho 
Bhagalpore Court waB entitled to proceed from 
the stage at which the proceedings in execution 
had been stopped by tho order of the Court of 
Appeal, the position being as if no certificate of the 
manner of execution had been sent under section 
41 of the Civil Procedure Code to the Benares 
Court, [p. 988, col. 1.] 

■ Appeal from a decision of the Disfcriot 
Judge, Bhagalpore. 

Meeers. Rum Prosad and Dineih Ch. 
Varma, for the Appellant. 

Messrs. Naresh Ohandra Singh and Altai 
Ohandru Ghosh, for the Respondent. 

JUDGMENT. 

: Sultan AafcEO.J.—Thisisan appeal against 
the order of the Distriot Judge of Bhagtl- 
pore, confirming the decision of the- Subordi¬ 
nate Judge, rejecting the petition of objao 
tion of the appellants before ns. 

The faets of the ease may be shortly 
■fated. This prooeeding arise* out of an 
objection to an applioition to exeonte a 
Ofrtajn detree-of the Benares Oeart . passed 


some time in January 1907. The decree 
was transferred to Bhagalpore for execution 
and received there some time in Deoember 
1917. The appellant filed an objeation 
alleging that the exeontion was barred by. 
limitation. The objeation wap, however, 
disallowed on the 21st Angnst 1918, bnt an 
appeal having been preferred against that 
order the objeation was upheld by the Coart 
of Appeal, whieh held that the applioation 
of the deoree-holder was barred by Jimitaj 
tion. The matter, however, same np to the 
High Conrt. This Oonrt held, on the 26th 
Marah I9-P, that the applioation was not 
barred and the reoord was remitted to the lower 
Oonrt. In the meantime, the exeontion ease 
in question was dismissed as having been 
infrnotnons, on the 30tb November 1918, and 
the papers were sent baok to the Benares 
Coart with the requisite aertifieate. 

After the reoeipt of the reoords from 
the High Oonrt, the exeouting Court called 
upon the deoree-holder to take the neoes- 
sary steps. On the 7th June the deoree- 
holder filed an applioation to prooeed with 
the exeontion. The exeontion Court there¬ 
upon wrote to the Benares Court to re-nro- 
the reoord and informed the Benares Oonrt 
of the result of the prooeeding in the 
High Coort. The Benares Court returned 
the papers cn the 3rd July 1919. After the 
reoeipt of the reoord on the 7th July 1919,. 
the Court proceeded with the execution. 

The appellant thereupon took various 
objeotiocs whioh were rejected by the Sub¬ 
ordinate Judge. He preferred an appeal to 
the learned Dntriot Judge, who also apheld 
the Subordinate Judge. Henoe this eeoond 
appeal. 

Four points have been nrged by the learn-• 
ed Vakil for the appellant, and 1 shall deal 
with these in the order in whioh they have 
been presented before us. 

His first objeotion is that the Bhagalpore 
Court has no jurisdiction to entertain the 
exeontion petition, inasmuoh as the reoord 
of the oase had already been sent to 
the Banares Conrt with the nsnal- 
certificate and there was nothing left 
for the exeouting Court at Bhagalpore' 
on whioh that Court oonld prooeed with the 
exeontion. In my opinion, this ground is 
not maintainable, inasmnoh as, afte? the 
deoision of the High Conrt, all that had 
been done by the Subordinate Judge in 
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exeoutiou in pursuance to the order of the 
Coart of Appeal had been undone by that 
decision. Therefore, the learned Subordinate 
Judge was perfeotly entitled to proceed 
from the stage at whioh the prooeedinga in 
ereontion had been stopped by the order 
of the Court of Appeal. The faot remains 
that the Benares Court returned the exeou- 
tion reoord just as it had reoeived it, and it 
was then that the exeoufcing Court of 
Bhagalpore proceeded with the execution. 
In my opinion, it comes to this, that the 
order of the Court of Appeal having been 
revoked by the High Court the position 
has beoome as if no oertifioate of the manner 
of ezeoution had been sent under section 41 
of the Code to the Benares Court. 

The seoond objeotion whioh has been 
raised is, that the ezeoution petition filed on 
the 9th June 1919 was not in onntinua- 
tion of the previous ezeoution. This also 
is a ground whioh oannot be aaoepted, for 
the reason whioh I have already given. The 
order of the High Court really pnt the 
parties in the position in whioh they were 
bofore the oertifioate was sent to the Benares 
Court. 

The third ground taken is, that the pre¬ 
vious ezeoution was ultra vires as no n)tioe 
under Order XXI, rule 22, was served. It 
may be that no notice under Order XXT, 
rule 22, was. served, but that objeotion is 
of no avail to the appellant now, inasmuch 
as he himself appeared and raised various 
objeotions and, therefore, he oannot be heard 
on the plea of non-seryiae. 

The fourth objeot’on is, that the ezeou 
tion was barred by limitation. This, agiiu, 
is a point whioh, in my opinion, oannot be 
raised in this seoond appeal. The point 
was raised before the Subordinate Jud?e 
but not before the Appellate Court, and the 
Court will be justified to hold that he, hav¬ 
ing raised it in the first Coart abandoned in 
the Appellate Court, and onoe the point is 
abandoned, it oannot, in my opinion, b9 
raised in seoond appeal. These were the 
four objeotions whioh have been taken on 
behalf of the appellant and as they fail, 
this appeal must be dismissed with oosts. 

Coottp, J.—1 agree, 

Appeal dismissed. 
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LAHORE HIGH COURT. 

Second Civil Apps*l No. 2667 of 1916. 

June 21, 1920. 

Preset,t Mr. Chevis, Aoting Chief Justjee, 
and Mr. Justice Dandas. 

Afusammat WAZIR DEYI anb OTHfBS— 
Defer darts—Appellants 
versus 

RAM CHAND— Plaintiff, and others— 

Defendants—Respondent*. 

Hindu Law—Will, construction of—Devise in favour 
of female—Estate taken. 

f 

Where a Hindu testator devises property to a 
female, the mere faot that the devisee is a female 
would not out down the estate granted to her by 
the Will to a life-estate. The devise mnsfc be con- 
strued in the same way as if it had been made to a 
man If the word malik is used in the devise ife 
must be presumed that an absolute estate is devised 
unless there is something in the oontoxb to qualify it, 
[p. fl09, cols. 1 & 2.] 

Seoond appeal from the decree of the 
Distriot Jndge, Rawalpindi, dated the 8th 
July 1916, affirming that of the SemoF 
Subordinate Judge, Rawalpindi, dated the. 
25th January 1915, decreeing the olaimi. 

Mr. M. S Bhagat, for Bhagat Oovind Bat, 
for the Appellants. 

The Hon’ble Pandit Sheo Sarain , R. B., for 

the Respondents. 

JUDGMENT.—-On the 28th of May 1911 
one Lai Cband is said to have executed a 
Will, bequeathing his property in eqaal shpree 
to his mother, Afusammat Waiir Deri, and 
his widow, Munmmat Har Devi. _ 0 a the 
12th May 19 3 Afusimmat Waiir Devi made 
a gift of certain property left by Lai Ghana 
in favour of her daughter and daughters 
sod. The present suit has beeo brought 
by Ram Chand, an uncle of Lai Ohand, 
for a deolaration that this gift shall not 
affect his reversionary rights on the death 
of the widow, Musammat Har Devi. The first 
Court found that Lai Ohand was ^t proved 
to have executed the alleged Will and, con* 
srqiently, Afusammat Waiir Devi had no 
proprietary estate to gift in favour of her 
daughter. It also held that, even if the 
Will were duly ezeouted, it did not confer 
full powers of alienation on Afusammat Waiir 
Devi. On these two grounds it decreed the 
suit in favour of the plaintiff. On appea 
by the defendin'-, the lower Appellate 
Court came to no Coding on the question or 
the execution of the Will as it agreed with i a 

first Court th*t the WiU did * 9 % W 
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absolute estate to Mus mmat W^zir Devi. and 
that, therefore, she was incompetent to make 
the grift whioh was the subject of the suit. 

Musammat Wazir Devi has preferred a 
seaond appeal to this Court on the ground 
that the Will doep, in faot, aonfer upon her 
an absolute estate. The Will in question 
•omrneneea with the reaital that the testator 
has had bad health for some time and does 
Dot expeat to live ; that he is in full pos- 
session of his senses and proposes to dispose 
of his separate property, moveable and im* 
moveable, between his wife and mother in 
the following proportions. The operative 
part of the Will, so far as it oan be deaiphered, 
as it seems to have been rnuah damaged by 
water, runs as follows;— 

Meri wait da wi aurat ba hxsst nisfa 
nitfi ke amadni apas men taksxm karke 
hharch haren aur jabtak main einda hun main 
malik hun, bad wafat mere ke meri walida tea 
mert aurat agar ■. mere parde men rahegi to nitf 
jaedad , mankula tea ghair mankula, ke kulli 
ikhtiar tea milkiat meri aurat wa walida ki 
samjha jaegi. Intakal waghaira ke waqt 
tarurat unko ikhtxar hoga lihaza main chand 
kalama bataur xcasit nama ba khushi hhud 
tahnr kar deta hun ki sanad rahe. )} 

Some slight doubt exists as to the aatual 
word preaeding the word ikhtiar , but we 
think that Counsel for the appellants to be 
eorreet in saying that it appears to be kulli. 
Now the first Court considers that Musammat 
Wazir Devi only had power to alienate in 
ease of necessity. The lower Appellate 
Court considers that the term malik when 
Applied to a female in possession of moveable 
property does not necessarily mean an 
absolute, owner, and that a Court will always 
lean against oonsiderations giving unqualified 
eontrol to a widow. 

It is contended before us, first,that the terms 
malkiat and ikhtiar must be presumed to 
convey an absolute estate; secondly, that this 
grant of an absolute estate oannot be limited 
by any subsequent provisions purporting to 
curtail the enjoyment of the estate ; and, 
thirdly, that the word tarurat oannot be held 
to be equivalent to jai• zirur~t, i. e , legal 
necessity. In short, that the subsequent 
clause regarding the power of alienation 
merely amplifies the terms of a previous 
grant of an absolute estate. In support of 
thia Weir we have been referred to several 
ftntboritie*. Now, . po doobt the view 


formerly taken in this Couit was that ex- 
pressed in Rallia Ram v. Musammat Fed 
Kaur(i),vie, that it may bo presumed, in 
the absence of clear indication to the con¬ 
trary that a devise of immoveable property 
to a Hindu widow does not give an estate 
of inheritance, but only a life estate, or a 
widow 8 estate as understood by Hindu Law. 
Ibis view however, can no longer beheld 

» f?°n J a ?^ 8 6tated * In S«rajmani v. 
Rabxnath Ojha (2), a Privy Council decision, 

a Hindu executed a deed of gift, to take 

effeot, after his death, in favour of bis wives 

and his eon’s widow ; the words used by him 

m describing the estate beqneathed were 

mcUk va Khud ikhtiar. The Privy Coeneil 

held that, in order to out down the full 

proprietary rights that the word malik 

imports, something must be found in the 

sol text to qualify it ; but the only fact 

relied upon was that the donee was a woman 

and a widow, and this was expressly decided 

not to suffice to cot down the full proprie- 

tary l D , 0urmukh Sin Q h v. Makhan 

bxvgh Id;, whioh was a case of gift by a 

Hindu to his wife and mother in equal 

sharep, it was remarked that a deed in 

favour of a Hindu female is to be interpret, 

ed in just the same way as any other deed 

and if the wording of the deed taken as a 

whole points to an intention to oarry fnl] 

ownership, then full.ownership, is conveyed 

just as if the benefioiary were a man. In 

Vaishno Das v. Musammat Deokx ( 4) the words 

mahk waris hegi, as describing the estate oon- 

veyed by a Hindu to his daughter-in-law, were 

held by a Division Bench to be equivalent to 

the words malik tea khud ikhtiar in the Privy 

Counoil Allah bad decision and to convey 

? n absolute estate ; and the 8ame 

interpretation was plaoed on the words 

malik kamil in a case of a devise to a 

widow decided by the Hon’ble Mr. Justi.e 

Shadi Lai and reportsd as Net Muhammad 

v Maya Bam (5). The same interpretation 

wjs placed on the words sampuran malik as 

applied to a widow in a case reported as 

Suloehana Debt v. Jagattirini Debt (b) In 
(1J 27 P. R. 1898. In 

(2; 30 A. 84« 6 A. L. J. 67; 12 0. W. N. 23Ii'P n ), 1 ft 
144^ *35 Z* A^ ?7° m - L * B - 69J 7 L J * 

19U. 11 Ind ' Cfl8 846: 61 p ‘ a ' 10l, » 147 p - V. R. 

(41 214 P. L. E. 1908. 

(5) 32 lad. Cas. 605; 35 P. W. R. 1910. 

(0) 63 Ind. Oas. 002; 30 0. L. J. 61, - 
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Bombay, where atesUtor divided his property 
between his wife and his daughter, sayiDg 
that one part should be given to his daugh¬ 
ter Mani and after her to her 
issue, the bequest was held to be that of an 
absolute estate, Ohunilil Lallubhai v. Bhogi - 
lal Lakhmichand (7). The general oon- 
elusion to be drawn from these instances 
is that the word malik by itself implies an 
absolute estate and the word milkiat in the 
deed now in question is equivalent (o 
describing Musammot Wazir Devi as malik. 

Against these authorities three cases have 
been oited for the respondents. The first 
of these ie Motilal Mithalal v. Advocate 
General of Bombay (8). There it was 
held that the Allahabad Privy Council 
decision did not affeot previous decisions, 
but that the knowledge of the testator as 
to the incidents of a widow’s estate and 
the ordinary notions or customs of Hindus 
is to be considered in construing a Will, In 
that case the words used were : . My wife 
shall be malik ; but these words were 
much qualified by the following provisions in 
the Will 

She was to carry on the management of 
the estate with the advioe of two persons 
"who were to appoint a good agent and in 
ease of death of one of them another was 
to be appointed. They were to take aotion 
in oase she disobeyed the advioe and the tea* 
tator’s jewelry was to be open to periodical 
Inspection by them. 

: It was gathered that the testator’s inten¬ 
tion was not to convey an absolute estate. 
In a similar oase, reported as Kandatpa Nath v. 
Jogendra Nath (9), a bequest to wife and 
mother was limited by numerous provisions 
quite inconsistent with the conveyance of an 
absolute title. In fact, alienations, except 
of a small portion, for pious objeots were 
strictly prohibited. The third oase oited 
Deorao v. Bapujt (10) was a Will in favour 
of a widow described her ae pura malik. This 
ease hardly helps the respondents as it was 
held that the testator oonveyed an absolute 
estate to his widow. 


17 ) 43 Ind. Cm. 468j 19 Bom. L. R. 080. 

(8) 11 lnd. Caa. 647; 36 B. 279; 13 Bom. L. B. 
471* 

(9) 6 Ind. Oas. 141; 12 0. L. J. 891. 

(10) 63 Ind. Cas. 196. 


CASES. 



In the present case we do Dot think that 
there is any presumption that the testator, as* 
Burning that he did, in fact, exeoute this 
Will, can be presumed to have had any in¬ 
tention of limiting the estate of his mothen 
or that there is anything in the oleatf 
wording of the Will to lead us to this eonolut 
sion. Had the beneficiary been a man the 
interpretation would be clear that full estate 
was conveyed to him, and that be could 
alienate it, and if this be oonoeded, it 
follows that the same oonolusien must 
be reached although the beneficiary is-ft 
woman. 

We must, therefore, hold that the termfl of 
the Will oonveyed an absolute estate td 
Musammat Wazir Devi, and, accepting the 
appeal we remand the case to the lower Ap¬ 
pellate, for decision of the other points 
arising in the appeal before it. Costs will 
be costs in the oause. Stamp on appeal to 
this Court to be refunded. 

Appeal accepted, -j 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. ..' } t 
Petition No. 224 of 1918-19 or Fiziiip./ 

District. ‘ 

November 22, 1919. 

Present :—Mr. HarrisoD, J. M,. ' 

PARTAB DUBEY— Plaintiff— 

Appellant ‘ i 

versus ? 

AJUDHIA ESTATE— Defendant— , 

Respondent. _ 

Oudh Rent Act (XXII of 1886), CK VIIA—Land. 

lord and tenant—Tenant holding at favourable rate of 

rent—Enhancement of rent — Remedy, proper-~RaB 

judioata— Prior suit between tenant and thekadarr* 

Subsequent suit between tenant and Zemindar, whether 

barred . . 

: $ 

If a tenant's rent is- favourable, and deliberately 
so, the landlord's remedy is a suit under Chapter 
VII A of the Oudh Bent Aot and not a notice fQr 
enhancement of rent. [p. 991, col. 1.] 

The decision in a previous suit between a tenant 
and his Zemindar's thekadar does not operate as 
ret judicata in a subsequent suit between the tenant 
and the Zemindar, for the previous suit was nqt 
between the same parties or between parties under 
whom they claim. Cp. 991, ooh 1.J .... 4 
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Seoond appeal from the dearee of the 

Sr.'"?. 6 '' Divisiop. dated the 

16th April 1919. 

. JUDGMENT.—This is a second appeal 
m a suit contesting a notice of enhance, 
ment of rent. The plaintiff's case is that 
he hoi is on a favourable rate of rent and 
that enhancement cannot be effected by 
notice. If the rent is favourable, and 
deliberately so, of course he must succeed, 
as the respondent’s remedy is a suit under 
Chapter Vil A of the Ouih Rsnt Act. 

. P,aintiff reiiea on the fact that the rent 
ia extremely low and that in previous 
oases, between him and th^aiars (not 
the Maharaja of Ajudhia, or the Court of 
Wards itself), this rent has besn held to 
be favourable. The previous suits, however, 
do not support a plea of rej judicata, for 
they ware between the plaintiff and thekaiars 
of the proprietor, and cannot, therefore, 
be held to have been batw<eo the same 
parties or between parties under whom 
they claim. In such a case it is quite 
oonoeivable, for instance, that the actual 
proprietor might be able to rebut a oonten 
tion that a rent is deliberately favourable 
while the thekadar might not. At the same 
time, the fact that a rent had been found 
as against a the'<adar to be favourable might 
make it incumbent on the Court to frame 
an issue.on the point when the actual 
proprietor was sued, and I might, perhaps, 
have been inclined to remand an issue for 
further findings had I not observed that 
the plaintiff has other land which he holds 
with spesial rights, and the low rent in 
the present case may be fairly attributed 
to mere negligence on the part of the 
proprietor rather than to deliberate favour. 
The plaintiff did not attempt to show 
grounds for such deliberate favour 
hut merely relied on previous decisions 
'which <nnld not support a plea of res 

« • « M m 
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judicata. 

In the circumstances, I dismiss the appeal 
With costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 634 op 1920.; 

July 21, 1920. 

Present Sir Dawson Miller, Kt., Chief ; 

Justice, and Justice Sir B. K. Mnlliok, Ktf. 

Musammat BIBI UMTUL RASUL 
*—Appellant 
versus 

RAM OHARAN CHAMAR— ;■ 
Respondent. 

Limitation Act (IX of 1908), s. 12 (8)-Appeals, 
several, from same judgment-Copy of judgment, one, 
filed xn respect of all appeals-Exclusion of time 
whether to be permitted in respect oj all appeals . 

It is a standing practice of the Patna High Conrt 
that where more appeals than one are presented 
by the same appellant from the same judgment 
only one certified copy of the judgment need be filed. 
LP- 991, col. ? # J ■ 

In such a case the time requisite for obtaining 
copy of the judgment would be excluded under 
section 12 (3) of the Limitation Act in computing 
the penod of limitation in respect of all the appeals 
filed by the appellant, although only one copy of the 
judgment is filed for all the appeals, [p. 092, col. J.j' 

Mr. Kailaspati, for the Appellant. . 

Messrs. Fahhruddin and K . Husnain 

for the Respondent. r 

ORDER.—The question for determination 
m this oase is, whether the time requisite 
for obtaining a oopy of the judgment appealed 
from ought to be deducted in respeot to 
three out of six analogous appeals presented 
by the same appellant from the same judg. 
ment in oiroumetances under which it was 
not necessary to file a oopy of the judgment 
appealed from. 

The appellant brought six suits against 
different tenants for rent. The suits were 
determined by the lower Court in one 
judgment. From that judgment the appel¬ 
lant, plaintiff in (he suits, has appealed and six 
separate memoranda of appeal have been 
filed. - ■ ? 


• * 


; 


It is the standing practice of this Court 
that, where there are more appeals than one 
presented by the same appellant from the 
same judgment it shall be neoessary to 
file with the memorandum of appeal one 
•rertified copy of the judgment only. That 
was done in the present case, and, with 
regard to these six appeals, only one copy 
of the judgment was obtained and only ^ 
#opy was filed, ^ 
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With regard to three of the six appeals, 
all of which were filed on the same day, 
E0 Question arises because they are olearly 
in time after deducing, in the one case 
in whioh a copy of the judgment was 
filed, the time requisite for obtaining that 
judgment and the time requisite for obtaining 
the deoree, and in the other two oases the 
time requisite for obtaining i he deoree. In 
the three oases now under consideration, 
demoting the time requisite for obtaining 
the deoree but without deducting the time 
requisite for obtaining the judgment they 
would be out of time by one day. and the 
question for determination is whether, in the 
•iroumstanoes whioh 1 have just stated, 
the time requisite for obtaining a oopy of 
the judgment ought to be deduoted in com- 
noting the limitation period for those three 
eases Section 12 of the Limitation Aot 
provides in clause (d) that where a deoree 
is appealed from or sought to .be reviewed 
the time requisite for obtaining a oopy of the 
judgment on whioh it is founded shall also be 

excluded. . . .. 

The first thing to notice about the section is 
that it does not limit its operation to oases 
only in whioh the oopy of the judgment 
has to be filed with the memorandum of appeal, 
and this question was considered by a Full 
Bench of the Allahabad High Court in the 
•ase of Waiid Ali Shah v. Nawal Kishore 
(1) and it was there deoided that, although 
it was not neoessasy that an application 
for review of judgment should be aooompani- 
ed by a oopy of the deoree or order or 
judgment sought to be reviewed, neverthe¬ 
less, in computing the period of limitation 

' time requisite for obtaining those doou- 
ments might properly be ereluded. If that 
is so, we have to consider what the situation 

was in the present oase. 

It was known to the plaintiff that one 
•opy only of the judgment would be 
necessary for the purpose of prosecuting 
the six appeals. It was not necessary for 
her to obtain six copies beoanse it was well 
known what the praotioe of the Court was, 
namely, that one oopy alone in snoh a oase 
as this would be required. Therefore, it 
seems to me that in obtaining that cnpy 
of the judgment it canDOt be said that she 
obtained it for the exclusive purpose of any 

(1) 17 A. 213 (P. B.); A. W. N. (1885) 61} 8 Ind. 
pec. (X> 
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one particular appeal. A copy of the judg- - 
ment in fact was obtained for the purpose of 
each of those appeals and it was obtained as 
muoh for the purpose of enabling the appel¬ 
lant to oonsider it as for the purpose of filing 
it with the memorandum of appeal whioh 
would have to be done in one at least of the 
oases ; so that, in my opinion, the copy of the 
judgment in this case was obtained as much 
for the purpose of the three appeals whioh 
it is contended are now out of time as it 
was for the purpose of the other appeals, 
and I think that, in these circumstances, 
the oase is one wbioh comes within the 
operation of section 12, clause (3) of the 
Limitation Aot. That being sc, it follows, 
if my view is right, that each of these appeals 
was in time. 

Order accordingly. 


BOMBAY HIGH COURT. 

Second Civil Appeals Nos. 932 to 934 of 

1918. 

January 3 ), 1920.' 

Pretent :—Sir Norman Maeleod, *Kt m 
C hief Justioe, and Mr. Juatise Heaton, 
DATTATRAYA DURGAPPA— 
Defendant—Appillan r 
GAhBSHBHAT LINGBHAT— 
Defendant—Appellant 

ANANT KRISHNAPPA BILGI— 
Defendant—Appellant 
versus 

PUNDLIK NARAYAN PANDIT— 

Plaintiff—Respondent in all. 

Civil Procedure Code (Act V of 1908), a. 78, 8ch.ni, 
cl. (9)- Decree sent to Collector for e*ecuttoitr-Bale • 
proceeds, receipt of, by Collector, whether receipt 
Court—Rateable distribution - Application, when to be 

made . 

Where a decree is sent to the Collector for exe¬ 
cution and the Collector sells the property of the 
judgment-debtor, then, as soon as the whole of tne 
purchase-money agreed to be paid at the sale is 
paid to the Collector, it beoomes assets received 
and held by the Court within the meaning of 
section 73 of the Civil Prooedure Code, and an ap¬ 
plication for rateable distribution made after that 
date must be treated as out of time, [p« col > L J 
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DA1TATRATA DDROAPPA t>. PDNDLIK NARATAN. 

Second appeal from the decision of the 
District Judge, Kanara, in Appeals Nos. 18i 
and 185 of 1916, amending the decree 
passed by the Subordinate Judge at Sirsi, in 
Civil Suit No. 118 of 1916. 

Mr. Y. N. Nadkarn\ t for Defendants 
Nob. 2 to 5. 

Mr. S. B. Bakhale, for the Plaintiff and 
Defendants Nos. 7 and 8 

Mr. O. P. Murdethvar t for the Plaintiff and 
Defendant No. 9. 

JUDGMENT. 

Maclkod, C. J.—The plaintiff obtained a 
decree in Suit No. 35o of 1910 against 
two of his debtors. In execution of that 
decree the plaintiff attached oertain im¬ 
moveable property belonging to the said 
judgment-debtors. The property was put 
up for sale by the Collector on the 18th 
of January 1915. The whole of the said 
proceeds were received on the 3rd of February 
1915 and were forwarded to the Court, 
which bad sent the deoree for execution 
to the Collector, on the 4th of March 
1915. Thirteen creditors of the judgment- 
debtors applied for rateable distribution of 
the assets received in execution. The 
plaintiff had to 61e this suit, because he 
objected to five of them, the present defend 
ants Nos. 1 to 5, sharing in the rateable 
distribution and he had to make the other 
seven parties, now defendants No?. 6 to 12, 
as they were the other execution creditors. 
Although, as regards defendant No. 1, it 
was held that the restoration of the appli¬ 
cation was correct, apparently he was not 
allowed by the Trial Court to share in the 
distribution, and the deoree of the Trial 
Court was confirmed in first appeal. He 
has not appealed to us. Therefore, as far 
as be is concerned, his application to share 
in the distribution must be considered as 


As regards the defendants Nos. 2, 3, 4 
*nd 5 the question is, whether they filed 
their application before the receipt of the 
issets within the meaning of section 73 
Df the Civil Procedure Code. That section 
says : “Where assets are held by a Court 
ind more persons than one have, before 
the reoeipt of such assets, made application 
to the Court for the execution of decrees 
for the payment of money passed against 
the same judgment debtor and have not 
obtained satisfaction thereof, the assets, 



after doduoting the costs of realization 
shall be rateably distributed among all such 
persons.” I first draw attention to an 
obvious mistake which was made by both 
the lower Courts, viz , that olause 1 (c) 
of seotion 73 applied to the facts of this 
oase. Both Courts seem to be of opinion 
that, in oases where the assets come to the 
hands of the Court by sale of immove¬ 
able property, applications to share in the 
sale proceeds must be made, in order to 
be in time, prior to the sale. But olause 
1 (c) of section 73 only refers to oases 
of immoveable property being sold in 
execution of a decree ordering the sale 
for the discharge of an inoumbrance thereon. 
It is only if there is a balance, after 
discharging the expenses and the incum¬ 
brances, that the balanae can be rateably 
distributed amongst those creditors who 
have, prior to the sale of the property, 
applied to the Court. Bat where property 
has been realised in execution of a deoree 
other than a deoree referred to in seotion 
73 (I) (c), then the important date is the 
date of the reoeipt of the assets by the 
Court, and the only question is whether, 
when a decree has been sent to the Collector 
under the rules for execution and when 
the Collector has sold the property and 
received the sale-proceeds, it can be said 
that the assets are held by the Court and 
have been received by it. Paragraph 9 
of the Third Schedule of the Civil Procedure 
Code lays down what the Collector should 
do when be sells the „ property under the 
orders of the Court. He has to render 
accounts to the Court of all moneys which 
come to his bauds and of all charges 
inoarred. by him in the exercise and per¬ 
formance of the powers and duties conferred 
and imposed on him under the provisions 
of the Sehedule, and then he shall hold 
the balance at the disposal of the Court. 
Therefore, the Court, on receiving an aooount 
from the Collector, oan direot him to pay 
what is due to the executing creditors 
and the aotaal oish need never oome into 
the bands of the Court. So that, if the 
appellant’s argument were correct, it 
follows that there would be no time 
fixed before which applications should be 
made for rateable distribution as the 
assets might never be received by the Court 
at all. 
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I do net think it necessary to consider 
the question whether the Collector is the 
agent of the CoDrt. The word 'agenoy* 
generally arises in questions of oontraot. 
Theie is no reason why, when the Court 
is given powers by Statute to appoint the 
Colleotor as its officer to exeonte the 
decree, it m<ty not be said that the Colleo¬ 
tor is the offioer of the Court with certain 
delegated powers ; for instance, he is em¬ 
powered to confirm the sale although be has 
no power to set aside the sale. Since the 
Colleotor has to hold the money of the 
sale proceeds at the disposal of the Court, 
the Court oan draw agaioBt those sale* 
prooeeds and direct bow they shall be dealt 
with in the same way as a person mtfy 
draw against his balanoe with bis Bank. 
We must hold that when the Colleotor 
receives the sale prooeeds in exeoution, then 
the astets are held by the Court and have 
been reoeived by the Court. But the assets 
are received by the Court wben the whole 
of the purchase money has been received, 
not when a deposit nerely has been reoeived 
aooording to the conditions of sale wben 
the sale takes place. But when the whole 
of the pnrohate nr ney agrted to be paid 
at the sale is paid to the Colleotor, theD, 

I think, that the purchase-money must be 
treated as assets held by the Ccurt and 
reoeived by the Court. Any application 
made thereafter by a judgment-creditor 
for rateable distribution must ba out of 
time. 

Therefore, in my opinion, these appeals 
fail and must be dismissed with oosts. 

Hkato.n, J.— In order that the provisions 
of section 73 of the Code of Civil Procedure 
•an be applied, there must be two things: 
a receipt of assets, and a holding of those 
assets by the Court. When a sale of 
immoveable property in exeoution is trans¬ 
ferred to the Collector, the Colleotor or 
one of hie subordinate officers actually 
receives the sale-proceeds, and that 
is what happened in this case. Clause y 
of the Third Sohednle to the Civil Pro- 
oedure Code lays down what the Collector 
has to do with the money that he so 
receives. It is quite plain from this olause 
that he is not directed, at any time what¬ 
ever, to remit the money to the Court, 
It is perfeotJyl true that he sometimes 


does remit the money, after deducting 
necessary charges, to the Court, as he did 
in this case. But whether be does that or 
not depends altogether upon the partipul&r 
system which obtains in a particular pro¬ 
vince or distriot. The Collector oan just as 
well make every payment as oan the Oonrt. 

It is clear, therefore, that, theoretically,: 
there might be—and I have no doubt that 
actually there are—oases in whioh the sale- 

k 

proceeds, t. e., the assets, are Dover 
received by the Court at all in the narrow 
sense of actually being paid into Court 
or to one of the officials of the Court. And 
yet, although there is no receipt of assets by 
the Court in the narrow sense, 
there oan be, and rightly oan he, a rateable 
distribution. If that is the result of the 
law—ard it seems to me to be inevitably 
a foesihle result, and very prcparly and 
lightly a result—then the receipts by whom¬ 
soever tfcey are held must be deemed 
to be held by the Court. And they are 
very properly deemed to be held by tbe 
Court, because they oonsist of money whioh 
is at the disposal of the Court and whioh 
oannot be paid to anybody exoapt under tbe 
Conrt’6 orders. 

It seems to me, therefore, that in this 
case the law shows up, and plainly shows 
us, that the 3rd of February 1915, tbe date 
on which tbe price was paid to the Col¬ 
leotor, is that date before which applications 
for rateable distribution were to be made 
if they were to be allowed under seotion 
73. The particular applications we are dealing 
with were not made before that date, so they 
oannot be allowed. 

Tbe result is, that the decrees of tbe lower 
Court are confirmed. 


Decrees confirmed. 
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HEWLETT V. BEHARI LAL, 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 17 of 1919. 

June 10, 1919. 

Present: —Pandit Kanhaiya Lai, J. C., 
and Mr. Ashworth, A. J. C. 

Mb. R. P. HEWLETT and another— 
Defendants—Appellants 
versus 

BEHARI LAL and others —Plaintiffs 

RAM MAN— Drfend*nt — Respondents. 

Limitation Act (IX of 1908j, s. 5 —Appeal—Judg. 
ment, alteration of — Revision—Appeal filed subsequently 
but beyond t\me—Appellant doubtful as to proper course 
— Delay , condonation oj. 

A judgment was altered at the instance of one of the 
defendants. The other defendants questioned the pro¬ 
priety of this alteration by means of an application for 
revision, and, after dismissal of this application, they 
filed the present appeal against the decree follow¬ 
ing upon the altered judgment The appeal, how¬ 
ever, was filed beyond time counting the period 
from the date of the decree, but was within time 
if the period was reckoned from the date of the 
dismissal of the application for revision : 

Held , that, as the matter was one about which 
more views than one were possible, and the appel¬ 
lants might reasonably have been in doubt as to 
the course they should pursue, the delay in filing 
the appeal was excusable. 

Appeal from the decree of tbe Additional 
Subordinate Judge, Laokoow, dated the 24th 
April 1918. 

' Ohaudhri Ram Bharose Lai, for the Appel¬ 
lants. 

Mr. A lumtat Husain and Biba Har Dayal, 
for the Respondents. 

JUDGMENT.—This is an appeal from a 
deoree which was passed on the 24th April 
1918. The sontention of tbe defendants- 
appellants is, that tbe decree as it was 
passed on that date gave to the plaintiffs 
no oause for eomplaint; that on tbe 9th 
November 1918 tbe judgment was altered 
at the instanoe of tbe defendant No. 4 so 
as to allow him to share in tbe accounts, 
and that the necessity for oontesting the pro¬ 
priety of that deoree arose when the altera¬ 
tion was made. 

The defendants appellants at first ap¬ 
proached this Court with au application for 
revision to have the order direating the 
alteration to be made, set aside, but they 
Were unsaeeessful. They then filed the pre 
sent appeal, Tbe right to appeal haviDg 
•earned to them when the judgment was 
{fared on the 9th November 1918, it stems 


JOGENDRA NATH SIHSH V. MOHANLAL KHAN, 

to us that the delay whioh has taken place 
in filing the appeal earlier, should be excused. 
It may have been open to them to file the 
appeal had they not applied to this Court in 
revision for the diaobarge of the order, alter¬ 
ing the judgment; but the judgments of this 
Court in the revision proceeding show that 
the propriety of tbe order making the alter¬ 
ation was a matter about whioh more than 
one view was possible, and the defendanta- 
appellants might reasonably have been in 
doubt as to the course they should pursue. 
An opportunity should, therefore, be given 
them to file an appeal from the deoree and 
judgment as altered and test the propriety of 
tbe alteration made. 

Let tbe appeal be, therefore, admitted 
under section 5 of the Limitation Aot (IX 
of 1908). As the appeal ooly affects the 
share claimed by Rammao, defendant No. 4, 
the valuation of which is very small, the 
printing and translation of the papers may be 
dispensed with. Let the 28th July 1919 be 
fixed for the bearing of the appeal. 

Appeal admitted , 


CALCUTTA HIGH COURT. 

Appeal fr oa Appellate Decree No. 526 

of 1917. 

July 24, 1919. 

Present: — Justice Sir N. R, Ohatterjea, Kt., 
and Mr. Justice Duval. 
JOGENDRA NATH SINGH and other*— 
Plaintiffs—Appellants 
versus 

MOHANL4L KHAN and others— 
Defendants —Respondents 

Limitation Act (IX of 1903*, 8ch. 1, Art. 132 — 8uit 
to recover value of paddy secured under mortgage— 
Limitation. 

A. a nit to recover the value of paddy due under 
a mortgage-bond by the sale of the immoveable 
properties mortgaged, is one to enforce payment of 
money oharged upon immoveable property, the 
mortgagee's interest being the money value of the 
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paddy and not specific paddy. To such a suit Artiole J n tb e present ease the mortgage*bond 

132 of Scliedulo I to the Limitation Act 19 applicable. provided that, in default of payment of the 


Appeal against the degree of the Sub¬ 
ordinate Judge, 3rd Court, Midnapore, 
dated the 16th January 1917, reversing 
the decree of the Munsif, 2nd Court, at 
Midnapore, dated the 16th of December 
1915, 

Bahus Jyotish Ohandra Hazra and Santosh 
K, Pol, for the Appellants. 

Babu Mohini Nath Bose, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit to recover the value of paddy due 
upon a mortgage bond by the sale of immove¬ 
able properties mortgaged to the plaintiffs’ 
predecessor. 

The Court of first instance gave a decree 
to the plaintiff but that decree was re¬ 
versed on appeal by the learned Subordinate 
Judge on the ground that it was not a 
suit to enforce payment of money charged 
upon immoveable property and that, there¬ 
fore, Artiole 132 of the Limitation Act did 
Dot apply. He relied upon the decision in 
the case of Rash Bihari Das v, Kunjabihari 
Patra (1). All the terms of the mortgage- 
bond, and specially the conditions under which 
the mortgage was to be enforced in default 
of payment, however, do not appear from 
the report of that case. 

On the other hand, in the case of Nil- 
money Sinha v. Hardhan Das (2), where the 
deed reoit<d that the land was given to 
seoure payment of interest in kind, Mooker- 
jee, J„ held : " The substance of the trans¬ 
action was that the land was made security 
for the value of the paddy, because upon 
failure to deliver the paddy, the mortgagee 
would be entitled not to claim specific paddy 
but merely to recover the price thereof ; in 
other words, the parties contemplated that 
should it be necessary for the mortgagee to 
enforoe his security the land would be 
liable for the value of the paddy payable as 
interest. In my opinion, it is a reasonable 
construction of Artiole 132 to hold that, 
in a case like this, the interest, which was 
the value of the paddy, though variable 
from time to time, was charged upon the 
mortgaged premises.” 

(1) 37 lud. Cas. 80'; 24. C. L. J. 348. 

(2) 2 lud. Cus 111; 13 C W N clsssiy (184) notes. 


paddy and the interest, which was also pro¬ 
vided to be paid in paddy, the mortgagee 
would be entitled to attach aEd sell the 
mortgaged property and realise the dues, 
and if that was insufficient, he would be 
entitled to realise them also from other 
moveable and immoveable property of the 
mortgagor and from bis person. It is 
clear tba f , upon failure to deliver the paddy 
the mortgagee was entitled to recover money 
and not to claim specific paddy. 

We may also refer to the oases of Sripati- 
Lai Dutt v. Sarat Ohc.ndra Mondal (3), 8ridhar 
Ohandra Maiti v. Ram Gobinda Jana (4) and 
to the unreported case in Seoond Appeal 
No. 2556 of 1917 decided by us on the 23rd 
April 1919* in all of which the oase of 
Rash Bihari Das v. Kunjahihari Patra (1) was 
distingu ; shed. 

We accordingly allow the appeal, set 
aside the decree of the lower Appellate 
Court aud restore that of the Munsif. 

No order as to costs. 

Appeal allowed. 

(3) 46 Ind. Cas. 78; 22 C. W. N. 790. 

(4) 60 Ind. Cas. 608; 29 C. L. J. 368. 


•Since reported as Indra Narain Shoo v. Diiabar 
Samanta, 61 Ind. Cas. 849; 23 C, W, N. 949; 47 0. 
126.— Ed, 


BOMBAY HIGH COURT, 

Original Civil Jurisdiction Suit No. 36 o» 

1918. 

December 9, 1919. 
rresent: —Mr. Justioe Pratt. 

The ADVOCATE GENERAL oi 
BOMBAY— Plaintiff 
versus 

YITHALDAS MEGHJI— Defend* kt. 

Succession Act (X of 1865J, s 111, applicability of 
—Hindu Law — Will—Alternative bequests, validity of 
—Dejeasance of estate—Testator, power of. 

Seotion 111 of the Succession Act contain* merely^ 
rule of construction, and is subject to any provision in 
a Will which may rebut its application. The intention 
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of the rule is, that, when thero ii a gift followed by 
a contingent gift over, the inclination of the Court is 
to interfere as little as possible with tho first gift, the 
second gift being read as a gift in substitution and 
not in remainder, whero, therefore, the expressed 
intention of a testator is to create a life-estate, the 
provisions of the section cannot be invoked to convert 
that estate into an absolute estate. The section is 
applicable only where the time of the occurrence of 
an event is left uncertain,—as, where a contingent gift 
is made to depend upon tho death of tho legatee, 
[p. 998, ool. 2; p. 999, col. 1.] 

Where a Hindu makes a bequest in favour of his 
widow, and on her death a gift to his daughter for 
life, and after that an alternative gift, on the one 
hand to her male issue, if any, and, on the other 
hand, in default of raalo issue, to a charicy, the 
bequest to the male issue is void, hut not the 
alternative bequest to charity. [p. 99P, col. 2.] 

A. Hindu testator is competent to provide for tho 
defeasance of a prior absolute estate contingently 
on the happening of a future event,—as where a life- 
estate is bequeathed to a widow with power of 
disposition during her lifetime, and after her to her 
daughter, and neither of them exeroises that power, 
[p. 999, ools. 1 & 2 ] 

Mr. Strongman , Ad voaate-General, and 

Mr. Kanga t for the Plaintiff. 


.Sir Ohimanlal Setalvad and Mr. Tarapore - 
valla 9 for Defendant No. 1. 

Messrs. Desai and Ooltman, for Defendant 


No. 2. 

JUDGMENT.—This is a suit filed by the 
Advoeate-General as representing a oharit- 
able trust—the Anatbashrama—oreafced by 
the Will of Hansraj Ludba. The plaint 
prayed for a declaration of the properties 
that were the sabjeot matter of the trust and 
for the removal of defendant No. I from the 
offiee of trustee and for the administration of 
the estates of Hansraj Ludha and of his wife 
and of the trust properties. But by ooDsent 
the suit has been oonfined to one for 
deolaration as to what properties are subjeot 
to the trust and for the preparation of a 
■sheme for the administration of the Chanty. 
The defendant No. 1 ie the trustee and 
supports the Advoo%te-General. The second 
defendant olaims oertain properties adverse y 
to the trust and it is against him that 
the deolaration is sought. 


Hansraj Ludha died at Jamnagar on the 
27th day of May 1901. leaving a widow, 
Hiravabu, and a daughter, Jivibai. His 


propeity oonsisted of : — 

(a) A house in Bimbay — the 


Ramdas 


Mala. 


(t) Two houses in Jamnagar, 
(o) Moveables, consisting of 


(t) a fund standing in the name of a 

former wife and of Hiravabu ; 

(u) household effeots and furniture ; 

(tVi) Hiravihu’s Stridhan ; and 

(iy) the assets of his business term?! 

“ Punii ” in his Will. 

The provisions of Hansraj Ludha’s Will 
(omitting details not relevant for the 
purposes of thin suit) are as follows: — 

The trust fund is set apart out of the 
Punji : some of the surplus is applied ti 
legacies ; and the rest of the Punji, the 
Stridhan, and the fund in the wives' names 
and the household effeots and furniture are 
given to Hiravabu absolutely by olauses 7, 5 
(a). 5 ( b ) and 5 <c) of the Will. The Jim- 
nagar houses are given to Hiravabu absolutely. 

The Ramdas Mala is disposed of by clause 
5 (d) of the Will, under whioh Hiravahu 
is given a life estate with a power of 
disposition for specified purposes in her 


lifetime. 

But all the bequests to Hiravahu are 
Bubjeot to olause 9, under whioh they are 
all deslared to be to Hiravabu for life, 
oq her death to Jivibai for life and on 
Jivibai’s death to her lioeal male descend¬ 
ant if any, and if not to the Anathashrama 


Charity. , , - 

Hiravahu died a year after her husband, 

nn the 5th of June 1902. S>he made no 

disposition in her lifetime of the Bamdas 

Mala but left a Will in whioh she expressed 

her intention to oor.form in all respeots 

to the direotion contained in her husband a 

Will, and then prooeeded to make the follow* 

ing dispositions, ... _ . 

The Mala she gives to Jivibai and m 
oase of her death without male lineal 

desoendants to oharity [olause 11 UUJ. 

The Jamnagar houses to Jivibai and »n 
0 *ge of her death without male descendant* 

to her sister’s sons (olause 13). . , 

The surplus of the PuQji and the wive* 
Khata she bestows in legacies and to other 

oharitiea (olause 16). , ,, _ . , 

The Stridhan and household effects m 

gives to Jivibai absolutely (olauses 14 and 

15)' • 

Bat all the bequests to Jivibai aresubjeel 
to a defeasance olause—olause 31 of tha 
_in oase of her death without ohildren* 

Jivibai died childless in 1912. 

Now the trustee of the Anathashrama 
{b e defendant No, l who is tb* waator of 
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both the "Wills. He has possession of the part 
of the Panji set apart for the oharity. But 
the Advocate General claims, for the 
oharity, the Ramdas Mala, the Stridhan, 
and the household effects, the surplus of 
the Punji and the wives* Khata. Mr. 
Taraporevalla, for the trustee, supports that 
.claim. 

As regards the Ramdas Mala the provision 
pf Hiravahu’s Will is inoperative for it is 
quite clear that, under the Will of Hansraj, 
danse 5 (d), Hiravahu was given a life- 
interest and a limited power of disposition 
.during her life which she did not exercise. 

The Mala is disposed of in olause 9 of 
the Will of Hansraj in the following 
words : 

“ All the property whiob Hiravahu tray 
not have disposed of shall accrue to Jivibai 
on the following conditions : Should there 
be Jivibai’s lineal male descendants the 
said property shall go down to the said 
/lineal male descendants but should there be 
no lineal irale discendants cf hers then 
as to my Mala whioh there is in Bombay 
and whioh is known as that of Vithaldas 
Ramdas, if the fame should be in the same 
^condition in whioh it is now or as to the 
sum whioh may have been received either 

>. the sale or mortgage thereof, the 
-right thereto for life will accrue to Jivibai 
,(t. e. % Jivibai shall have a life interest 
therein). But after Jivibai’s lifetime the 
; aaid property shall not go down to Jivibai’s 
iheirs or to roy heirs (but) the right in reepeot 
of this Mala in Bombay, in whatever form 
the tame may he at that time, shall form 
.part of the Anatl athrama Dbarmada Fund* 
(which fund 1 have 86t apart. ” 

There is, therefore, after the death of 
jPiravahu a gift to Jivibai for life and after 
xt&at an alternative gift, on the one hand 
to her male issue, if any, and, on the other 
hand, in default of male issue to the oharity. 
JTbe bequest to the male issue is void under 
the rule in Tagore case [Jtlendrcmohun 
.Tagore v. Qantndromohun Tagore ] (1) but that 
j^ould not affeot the other alternative bequest 
to the charities; Javerlai v. Kablibai (2). 

The Ramdas Mala is, however, situate in 
pombay and the construction of the Will, so 

far as it relates to this property, is, by section 

(1) I. A. Sup. Vol. 47 at pp. 66 & 67; 9 B. L. R. 
377: • 8 W. R. b69 ; 2 Suth. P. O. J. 692; 3 Sar. P. C 
3. 62. 

i! (2; 16 B, 492; 8 Ind.Deo. (n. a.) 807. 


2 of the Hindu Wills Act, made subject to 
seotion 111 of the Indian Succession Act. 
It is, therefore, contended that as the gift 
over to the charities is contingent on Jivibai 
dying sonless, it oannot take effect unlesji 
that event overruled before the period of 
distribution, t. e , before Hiravahu’s death ; 
in other words, the charity can only take 
if Jivibai died sonless in the lifetime of 
Hiravahu. 

Seotion 111 of the Indian Succession Act 
embodies a rule in Edwards v Edwards (3) 
whioh, though overruled in O'Mahoney v. 
Burdett (4), baa still statutory force in India. 
But it is, at most, a rule of construction 
and is, therefore, subject to any other pro¬ 
visions in the Will which may rebut ita 
application. 

The reason of the rule is that, when 
there is a gift followed by a contingent 
gift over, the inclination of the Court 
is to interfere as little sb possible with the 
first gift. The second gift is, therefore, read 
as a gift in substitution and not in re¬ 
mainder. In Illustration (d) to section 111 
of the Indian Succession Act, the legacy is to 
A for life, and after A'b death to B, and 
"in case of B’s death without children” to 
0. This is an absolute gift to B. and the 
contingent gift to 0, only operates if the 
gift to B. fails owing to B.’s death in A.’s 
lifetime. But if the gift to B were expressed 
by the testator to be for life only there is 
no scope for the operation of the rule. It 
cannot be invoked to defeat the expressed 
intention of the testator and oonvert a life- 
estate into an absolute estate. Again, the 
cooorrence of the event on whioh the con¬ 
tingent gift depends is the death of B • If 
the estate of B. is not expressed to be 
a life-estate that does not sufficiently 
define the time of the event. Did the 
testator mean that B. should have a life- 
estate And that the ultimate gift should 
take effect even if he survived A.? Or, did 
the testator mean that B. should have an 
absolute estate and that the ultimate gift 
should only take effect if B died in the life¬ 
time of A ? Thus, even though the death 
of B. is mentioned, the time of the event 
is left unoeitain and the section comes in 

and fixes the time. But where B. is express¬ 
es) (1862) 16 Bear. 857; 21 L. J, Ch. 324; 16 Jnr. 
269: 61 E. R. 676. 92 R R. 464. 

(4) (1874, 7 H. L. 888; 31 L. T. 706, 23 W. R ; 36!j 
44 L, J. Ch. 66»» 
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ed to have a life-estate, it ie immaterial 
whether B. dies before or after A. Tie 
death of B. t therefore, sufficiently dehnea 
the time for the ooourrenoe of the event. 
This circumstance excludes section 111, 
which only appliea where the time is left 
uncertain. The ease of Bhuper.dra Krishna 
Ohote v. Amarendra KathDev (5) is ao express 

authority on this point. . 

Now, in my opinion, the gift to Jivibai 
of the Ramdas Mala is for life, and, that 
being so, section 111 of the Indian Succes- 
B ion Aot would not govern the construction 
of this clause of the Will. It ie immaterial 
whether Jivibai died before or after the 
previous life tenant, Hiravahu, It is oon- 
tended that the gift to Jivibai, and after her 
to her lineal descendants, if any, is an 
absolute gift and that, therefore, section III 
applies. But, in the 6rst place, the expression 
“shall accrue to Jivibai on the following 
conditions” shows the intention was not to 
aonfer an absolute estate. And, .□ the second 
nlace olause 9 expressly says Jivibai shall 
have ’ a life interest. In the third place, the 
testator was a Hindu and it is very ""likely 

that he intended to aonfer an absolute estate 

on a woman who had passed out of his family 

^TtTe^Charity. therefore, is entitled to the 

Ba NexT“ a 't a o th. wiv,*. Kbata and the 
anrplna’of the Pan.i. The absolute baques 
to Hiravahu of these properties in clauses 
7 and 5 (b) of Han-r.j’, w.ll .a reduoel 

b y .Uuse 9 the Wi " by the 

a 'H?rav f a a h D u'"ha i a life-estate with power 

Sitv P r r bed: therefore, no power to diepce 

(5) 84 Ind Cas Bo “- L 3 0 E M 34 J i “lV* 

a i-. w. i,5 2i i M. 

w. N. 73» 43 L A- 12 0, I* 


of the surolus Punii and wives’ Khata by 
Will and these must go to the Oharity. 

Stridhan and h-»us»bold offset, are not 
oash and, therefore, not affected by clause 9 
of Hansraj’s Will. Hiravahu was entitled 
to dispose of them by her own Will. By 
clause 14 she has given them to Jivibai 
absolutely. But those are out down by olause 
31 of her Will which is as follows: - 

“I direct the properties bequeathed to 
Jivibai by this Will with full power and 
control are bequeathed on this condition that 
the same shall not descend to her heirs in 
oa«e *he dies i«auele99 but shall go to the fanda 
for the destitute.” 

The fuod of the destitute is Anathashraraa 
Charity. This is a defeasance olause and it 
is contended that it is inoperative as this 
part of the Will is not governed by the Hindu 
Wills Aot and esotion 118 of the Indian Suc¬ 
cession Aotbas, therefore, no application. 

But it is settled law that it is competent 
to a Hindu testator to provide for the 
defeasance of a prior absolute estate contm- 
gently on the happening of a future event: 
Kristoromoni Dasi v. Narendro Krishna 
Bahadur (6). It is not the case of 
a repugnant oondifcion attached to an 
absolute «ift. Thi. olause is, there- 
fore, valid, and by virtue of it the Charity 
h entitle 1 to the Stridhan and household 

effects. 

I therefore, 6nd on the issues:— 


w 

(1) What is the interest of the Oharity 
nnler the two Wills of Hiravahu and Hansraj 

Ladha P . /I. -a 

Under the Will of Hansraj the Oharity is 

entitled to the Ramdas Mala, the wives’ Khata 
and the surplus of the Punji, and under the 
Will of Hiravahu to the Stridhan and house¬ 
hold effects. . , 

(2) What interest did Jivibai take in tha 

Mala under the Will of Hansraj after the 
death of Hiravahu P 

A life-interest after the death of Hira* 

vaha. , , 

(3) Whether, on the true construction 

of the Will of Hin^taj and iu the events 
that have happened, the defendant No. 2 
became *n itled to the Mila as the heir of 

Jivihai ? 

In the negative. 

(8) 16 0. 333; 10 L A. 29j 1C Ind. Jur. 90,5 Sar. ?, 
. 0. J. 285; 8 Ind. Deo. (n. s.) 252. 
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( 0 Whether the conditions in clause 31 of 
t,iie Will of Hiravahu are valid and operative 
in law ? 

In the affirmative. 

(5) Whether the defendant No. 2 in 
the events that have happened became 
entitled to all the Stridhan ornaments in 
Bombay and Jamnagar an! all the hoise* 
hold furniture mentioned in the Will of 
Hansraj P 

In the negative. 

(6) Whether the olaim of defendant No, 2, 
if any, in the said estate is not barred by the 
law of limitation ? 

Unnecessary, 

As the Charity is to be administered in 
Jamnagar, I do not frame a sobeme. 

Decree, therefore, declaring that the Charity 
is entitled to the Vithaldis Ramdai Mi’a, 
the balance of the Panji, the wive’s Khata, 
Stridhan and household furniture. The 
first defendant to render an aooount of 
his administration of the trust properties 
and to pass bis accounts before the Com¬ 
missioner. Costi of all parties as betwaen 

Attorney and olient to come out of the trust 
funds. 

Suit decreed . 


ALLAHABAD HIGH COURT. 

.biRsr Appeal prom O^der No. 143 of 1919 

May 22, lb20. 

F re lent: Mr. Justice Piggott and 
Mr. Justice Walsh. 

B. N. W. RAILWAY Co., and another_ 

Defendants—Appellants 

versus 

MUL C El AND— Plaint.ff—Respondent. 

Carnage of good8~-Qoods consigned by Railway 
Railway liability of, for loss-Qoods not removed with 
reasonable time-Responsibility as carriers, when ceai 

Effect r o t f hOU8 * r ' « -Demurrage, charge 


at Agra, had consigned to him by rail, 
H3 bags of chillies to be delivered at Kaaganf, 
IJie consignment arrived in a sealed wagon on the 
Ilth May and was ready for unloading on the I Nth 
May ; the contract with the Railway expressly 
provided that the wagon should be unloaded by 
the consignee. P. arranged with a local firm at 
Kasganj to take deuvory oa his behalf and sent 
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them the Railway receipt on 6th or 7th May. R.J 
a servant of this firm, presented himself on the 
13th May, without the Railway receipt, and was 
permitted to unload the wagon, after doing which 
he left the bags on the Railway premises and 
went away. He tendered the Railway receipt on 
the 2?nd May and again did not remove the goods. 
On tlio 31 st May a member of the firm asked to be 
shown P’s goods. But with the exception of one 
bag, the remaining bags which made up the con¬ 
signment were not then on the Railway premises. 
P. then brought the present suit against the Rail, 
way and the consignor for damages for the loss or 
non-dolivery. R was not produced as a witness, 
nor was any evidence led to prove that he did 
not in fact remove the goods, or as to the term's 
of any arrangement whereby, after * unloading the 
consignment, the bags were allowed to remain on 
the Bail way premises ; 

Held, (lj that the Railway as carriers could 
not be made liable for any loss due to the care, 
lessuess or negleot of the consignee in not re. 
moving the goods within a reasonable time of their 
arrival at destination ; [p. 100% ool. 1.] 

(2) that, in the absence of any explanation of 
the delay between the 13th May when the goods 
wore unloaded and the 22nd May when the Bail, 
way receipt was produced, the liability of the 
Railway as carriers had ceased ; [p 1004, ool. 1 ] 

3) that, in the absence of evidenoe, express or 
implied, of any arrangement with the Railway, there 
was no liability inourred by the Railway as ware* 
housers, and the mere fact that a oharge was made 
for demurrage would not necessarily give rise 
to such an implication. [p. 1004, col. 1.] 

Appeal from an order of the District Judge, 
Aligarh. 

Mr. B. E . O'Oonor, for the Appellants. 

The Hm’ble Dr. T.B, Sapru and the Hon'ble 
Mr. A. P. Asthana, for the Respondent. 

JUDGMENT.—This is a suit brought by 
Laohmi Moolohand, a trader of Agra, against 
the Beogal and North Westarn Railway, in 
the Court of the Subordinate Judge of Aligarh, 
for Rs. 2,060, damages for the loss or non- 
delivery of 113 bags of obillies cnnsigned 
to him by a trading firm of the name of 
Bharose Potdar of D&rbhanga District. The 
latter firm were joined as defendants toge- 
ther with the Rohilkhand and Kamaun 
Railway, bnt both these defendants obtain- 
ei judgment in their favonr in the Trial 
Court. 

The sanse of aotion alleged in the plaint 
was that the defendant’s servant negligently 
pointed out the wrong bags at the destina¬ 
tion of the sonsignment, and that the son- 
signment was thus not delivered. It is not 
alleged to whom this demonstration was 
made, nor to whom the sonsignment was in 
fact delivered, but the breash of duty is 
alleged to have taken plaoe on the 22nd 
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Of May. Tbe Subordinate Judge dismissed 
the suit. Tbe Distriot Judge, treating it as 
an aation for non-delivery, held that tbe de¬ 
fendants were liable and remanded tbe suit 
for tbe amount of damages to be ascertained. 
Against this order an appeal has been brought 
to the High Court. Tbe learned Distriot 
Judge says truly that tbe faots are not in 
dispute. They are more fully stated in the 
judgment of the Trial Court, and, though no 
finding of that Court has been overruled by 
tbe lower Appellate Court, the judgment 
under appeal does not in some respeots set 
out tbe facts which were proved in evidence. 
We, therefore, looked into the evidence in 
order to fupplement the findings contained 
in tbe lower Appellate Court's judgment. 
The net result of the unoontradicted evidence 
and of the findings of the lower Appellate 
Oonrt may be thus summarised. 

The goods were despatched by tbe Bengal 
and North-Western Railway on the terras 
of a consignment note signed by tbe con¬ 
signors on the 3rd of May. The bags were 
marked with identification letters and were 
noted on the consignment to be in some res- 
peots defective through damp and want of 
repair. They were sent in a sealed van over 
the Bengal and North-Western Railway and 
the Rohilkhand and Knmaun systems to 
Kasganj Station on the Rohilkhand and 
Kumaun Railway. The sealed van arrived at 
Kasganj Station on the night of the 11th May, 
in the same condition as it had been despatch¬ 
ed and it was placed in the goods-shed 
ready for unloading on May 13th. 

The position from this point requires to 
be oarefnlly considered. The evidence is 
Boanty, hut for this the plaintiff is to 
blame. Indeed, he is under a very strong 
suspicion of having intentionally kept . back 
evidence which it was incumbent on him to 
produce, We know, however, that the plaint¬ 
iff resided and carried on business at Agra. 
To suit his own convenience he had ordered to 
this consignment of chillies to be delivered at 
Kasganj intending to convey it thence to Agra 
in carts. He had made arrangements with 
a local firm at Kasganj to take delivery 
for him. The Railway receipt had to be 
sent by the consignor to the plaintiff and 
by the plaintiff to bis agents at Kasganj. 
It is possible that there may have been 
delay in the arrival of the Railway receipt 
but 9Y9U if there was do more than aooi- 
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dental delay the plaintiff’s own arrange¬ 
ments were responsible for that delay. As 
a matter of fact, there is a note in the 
evidenoe that the Railway receipt had 
been posted from Agra to Kasganj on the 6th 
or 7th of May. It ought to have arrived there 
in ample time to enable the plaintiff’s agents 
to produoe it and take delivery on the 13th of 
May, when the wagon containing the con¬ 
signment was placed in the goods shed ready 
for unloading. The wagon was sealed and, 
obviously, the Railway Company’s servants 
had no authority to break those seals or to 
empty the wagon in the absence of the 
plaintiff or some authorised agent of the 
plaintiff. The oonfcraot expressly was that 
tbe wagon should be unloaded by the con¬ 
signee. Now, it is a serious matter for a 
wagon to be left standing in a Railway 
goods-shed, more particularly if, as was pro¬ 
bably the case here, the wagon is the property 
of another Railway Administration. Un¬ 
doubtedly, if the consignee had taken no 
steps to unload the wagon foreight or nine days 
after its arrival in tbe goods-shed he would 
have found himself liable not only for 
ordinary demurrage in respeot of goods 
lying in a Railway shed, but to heavy 
charges on account of the Railway wagon 
whioh had been kept standiug unnecessarily 
and prevented from earning money for the 
Railway Administration whioh owned it. The 
Railway Company were clearly entitled to re¬ 
fuse to allow the goods to be unloaded except 
upon production of the Railway receipt, so that 
the unloading and tbe aotnal delivery of tbe 
goods and tbeir removal from tbe Railway 
Station premises might take place at once. It 
is, however, a matter of common experience 
that Railway Companies are always ready 
to meet the convenience of their customers 
iD matters of this sort. It is clear from the 
evidenoe that one Reoti Ram, a commission 
agent, carrying on business at Kasganj, who 
was aooustomed to act for various firms in 
this matter of taking delivery of goods and 
who was employed to take delivery of this 
particular consignment by the local firm who 
were acting as agents for the plaintiff, pre¬ 
sented himself at the Kasganj Goods Office 
on May, the lath, and asked to be allowed to 
unload the wagon. He was permitted io do 
this on his adducing prima facte evidence of 
his being in communication with the proper 

parties in tb*t he was al?l$ to njentipq the esast 
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btimber of sacks making up the donsigunienfcs. 
The important pdint, howeVer, is that the 
peirnissioti gi*en to Reoti Ram to unload the 
goods without presenting the Railway redeipt 
was of the nature of a concession. The 
Railway Company, to judge from the Dotioe 
issued in the present ease, ordinarily assumes 
that any good* left on their premises through 
delay on the part of the consignee in taking 
delivery are left there at the owner’s risk, bn*, 
whatever may be the general rules, it seems 
obvious that Reoti Ram, having obtained 
permission to unload the wagon, w vs under a 
peculiar obligation to see to the safe custody oE 
the consignment pending its removal from 
the Railway premises. Moreover, there is no¬ 
thing in the evidence to show that Reoti Ram 
would not have been permitted to remove the 
consignment at once if he had shown any 
anxiety to do so. Perhaps, an Indemnity Note 

of some sort would have had to be executed 

by the local firm whioh employed Reoti Ram, 
but there is certainly nothing to show that it 
was the Railway Company’s fault that the 
goods lay on their platform for a single day 
after May the 13th or, indeed, that they 
aatually did so. All we know is that Rsoti 
Ram eventually presented the Railway 
reoeipt on May the 22nd. He handed it 
over to the Goods Clerk, duly endorsed with 
a clear reoeipt for the entire consignment of 
113 bags of chillies. He then went away to 
hie employers, and there he seems lo have 
made a statement which ought never to have 
been admitted in evidence, as, in the absence 
of Reoti Ram from the witness-box, it was 
pure heareay. All we know is, that, in conse¬ 
quence of something Reoti Ram had said, one 
Jhamman bal arrived at Kaaganj Railway 
Station on May, the 31st, and asked to see 
the plaintiff’s goods. The bags or sacks 
•which bad made up the plaintiff’s consign- 
ment of ohillies were not then on the platform 
or on the Railway premises, with the possible 
exception of one single sask, bnt this oircura- 
etanoe is obviously irrelevant on the question 
; of t b e liability of the Railway Company. 

We have to consider, in the first place, why 
*he Railway receipt was not presented until 
May, the 22nd. This may conceivably have 
heen due to pure negligence on the p*rt of 
the local firm who were acting as the plaintiff’s 
agents. It seems at least equally probable, 
if not more so, that the Railway reoeipt had 
jceaohed Kasganj before May, the I3tb, and 
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Was being delihsrately kept back as pari ot 
a swindle which was perpetrated on the 
plaintiff by the removal of his sacks, flan- 
taining batter quality ohillies, for the benefit 
of sonie other person, but for whioh it was 
hoped ultimately to make the Railway oom r 
pany liable. However this may be, it seems 
out of the question for the plaintiff td 
obtain a deoree in this suit when he has not 
put Rsoti Ram into the witness box, when 
he has not proved that Reoti Ram did not 
in fact remove the whole of his consignment 
of ohilliep, and when he has given no evidence 
whatsoever as to the terms of the arangement 
according to whioh the bags of ohillies were 
allowed to remain on the Station premises 
(assuming that they were so allowed to re¬ 
main) after Reoti Ram had unloaded them 
from the wagon. 

These considerations are sufficiently obvious 
and have not really been met in argument on 
behalf of the plaintiff-respondent. What 
was pressed upon us on his behalf was that 
we ought to treat the judgment under appeal 
as having recorded oertain findings of fact, 
treat these findings as binding upon ua and 
give the plaintiff a deoree on the strength of 
them. The findings recorded are not suffi¬ 
ciently definite and are not altogether con¬ 
sistent with one another. What the learned 
Subordinate Judge apparently intended to 
find was, that Reoti Ram was not permitted 
by the Railway Company to remove the plain¬ 
tiff’s bags after he had unloaded them from 
the truck, that he was unable to produce the 
Railway reaeipt before May, the 22nd, and 
that when he arrived there on May, the 22nd, 
with the Railway reoeipt the plaintiff’s sacks 
had disappeared, and that there had remained 
on the platform only a number of bags of 
ohillies of wholly inferior quality which had 
also arrived at Kasganj in another wagon 
on the night of May, the lltb. In fact, the 
lower Appellate Court seems to think that 
it is highly probable, if not actually proved, 
that the consignees of these 175 bags of 
inferior ohillies managed to steal the plaint¬ 
iff’s consignment and got away with it, 
leaving comparatively valueless stuff of their 
own behind. It is apparently on some such 
view of the case that the lower Appellate 
Court has held the defendant Railway Com¬ 
pany liable for the loss of the consignment. 
It oannot be said that findings to the above 
effesfc ftiereooided in olear ftod explicit ttrm* 
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id this judgment under appeal. Moreover, as 
regards the snggestion that the Consignees 
of the 176 saoks got hold of the plaintiffs 
Consignment* the finding really rests upon 
tio evidence at all. The lower Appellate 
Court had not even materials before it on 
which it was entitle! to oonolude that Reoti 
Ram had not himself removed the plaintiff’s 
consignment, unless it acted upon the inadmis¬ 
sible evidence as to what R30ti Ram was 
alleged to have told the plaintiff’s agents. 
Time is, therefore, no clear finding of fact by 
the lower Appellate Court whioh we are 
bound to follow. As a matter of faot, the 
evidence of the Goods Cleik at Kafganj 
shows that there were three,if notfonr, consign¬ 
ments of obillies of different kinds unloaded 
upon the Railway premises at that plaoe at 
or about the same time. One or two of 
these consignments Reoti Ram was ostensi¬ 
bly taking delivery of on May, the 21st, and 


subsequent days. 

The Railway Company was oertainly not 
responsible for the honesty of Reoti Ram 
cr of BDy other agent or sob agent of the 
plaintiff’s employed to take delivery of the 
eonsigiment Even supposing there was no 
dishonesty, bnt that the sacks makmg op H e 
plaintiff’s consignment somehow got mixed 
np with ooDsigr mcnts intended for offer 
people and were thus lost to thei plaintiff, 
this could rot have happened without gross 
carelessness on the part of Reoti Ram, 
and it is impossible to agree with the lower 
Appellate Court that, on the evidence pro 
dooed in this case, any liability in the matter 

attaches to the Railway Company. 

- We are, therefore, of opinion that the bub 
orditate Judge was right, and that the 
suit was properly diemiseed. There is no 
evidence of misfeasance or conversion. 
There is no evidence of the allegation 

originally relied upon that the 
servants pointed out the wrong goods to the 
plaintiff’s agent, even assuming that be 
did not know whioh they were, of which 

there is also no evidence. There is no 
•j in how when or by whom the 

consignment in dispute was in fact removed 
nor a. to what .bare tbe Hallway servants 
took in it. .emcval, nor as to what knowledge 
had of the removal 

* By a strict application of the ordinary 
i J ft w and prcoeduieto tbe plaintiff a 

^ ft oulbt on this ground alooe to b. 


dismissed for wafat of evidence to support 
it. But in order to r&moVe any drbbfc 
tve haVe gone on to consider whether, upon 
the lines of the judgment of the lower 
Appellate Court, assuming that some stranger 
wrongfully removed the goods destined for 
the plaintiff and marked with his name, 
t e Railway Company can be held liable in 
law for a breaoh of duty as carriers. 

Prima jacie , tbe proper person to sue for 
non-delivery is the consignor against whom 
the consignee has his own remedy. This is 
so if tie consignor undertakes to make 
delivery himself. If the terms of the contract 
of rale are snob that delivery is to be 
cn rail, the consignor undertaking to send 
the goods for the consignee, the former is 
the agent of the latter and the Railway 
beoomes the bailee of the person to whom 
the goods are sent. This view is supported 
by, and carried out ic, sections 90 and 91 
of the Indian Contract Act. Tbe peoularity 
of this case is that neither the consignee 
nor the agent Reoti Ram has given evi¬ 
dence, and the only terms of the oontraofc 
in evidence are such as are to be gathered 
from tbe consignment note. But, assuming 
in favour of tbe plaintiff that he had the 
right to sue the Railway Company as 
bailees for failing to take reasonable care 
of tbe goods entrusted to them as carriers* 
whereby a total lore has oooorred, the first 
question whioh arises is, at what point 
dot s their obligation ULder such a contract 
of oarriage oease, and have tbe defendants 
been guilty of aDy breaoh of duty within the 
period of their obligation ? 

The principles governing this question are 
ooDtained in a clear statement by Chief 
Justice Cookburn in the course of the judg¬ 
ment in Chapman v. Great Western Railway 
Co. (1). The oontraot of the carrier being 
not only to carry but also to deliver, it 
follows that the custody of the goods as 
carrier must extend beyond the period of 
their transit. A reasonable time must be 
allowed for the exigencies of traffio and 
for the convenience of the consignee to 
whom delivery has to be made. And when 
the carrier is ready to deliver, the recipient 
is allowed a reasonable time and no more 
to tak« delivery. But be cannot, for his 
own convenience or by his own laches, extend 

(1) (1880) 6 Q. B. D. 27 I 49 L. J. Q. B. 420; 42 L. 
T. 252; 28 W. R. £60; 44 J. P. 303. 
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the liability of the carrier beyond a reason¬ 
able time. In that case, the goods hiving 
arrived at their destination both on the 
24th and on the 25th of the month, were 
destroyed by 6re on the 27th on whioh 
date also at a later hoar the plaintiff, who 
was consignor, and consignee called for the 
goods. It was held that the liability of 
the oompany as carriers had ceased. This 
view of the case has been overlooked in 
the lower Appellate Coart. No explanation 
of the delay between the onloading on the 
13th May and the so called breach of duty 
on the 22nd May, was attempted by the 
plaintiff or required of the defendants. It 
is clear that the contract of carriage was 
over. To hold otherwise, would be to impose 
a wholly unreasonable burden upon carriers. 
The Railway Company might be responsible 
as warebousers, when a somewhat different 
set of considerations would arise, if any 
evidence bad been led to show that each an 
arrangement was either expressly or implied¬ 
ly made. The charge for demurrage does 
not necessarily give rise to Bach an implica¬ 
tion, nor wonld any dnty rest upon the 
company for breaoh of whioh they have 
been held liable by the lower Appellate Coart 
antil such an arrangement had begun. 

Having regard to the absence of any 
attempt at the trial to prove delivery by 
the Rohilkhand and Kamaun Railway to tbe 
wrong person as . alleged in an offensive 
letter written by Mnlchand’s Vakil on his 
instructions to the agent of the Rohlikhand 
and Kumann Railway at Bareilly City on the 
6th Jane 1918, the claim appears to be 
an attempt to obtain money from tbe Railway 
by a statement either wilfully untrue or 
made recklessly without any belief in its 
truth. 

The appeal must be allowed and the suit 
dismissed with oosts here and below. 

Appeal decreed. 


BOMBAY HIGH COURT. 

Oi.oiNiL Civil Jurisdiction Appsil No. 61 . 

of 1919. 

March 19. 1920. 

Present : —Justice Sir John Heaton, Kt., 
Acting Chief Juatioa, and Mr. Justice Marten, 
NARANDAS RAGHUNATHDAS akd 
oraBas — Defendants—Appallakts 

versus 

SHANTILAL BHOLABHAI and oraBas — r 
Plaintiff i—Rb ipondbnts. 

Letters Patent (Bombay), cl. 15— Judgment— Order 
permitting withdrawal of suit, whether judgment. 

Where, after recording evidence and hearing 
arguments, the Court makes a pronouncement 
which puts an end to the suit, the actual result 
being to give the plaintiff liberty to withdraw hii 
suit, such pronouncement is a judgment within the 
meaning of clause 16 of the Letters Patent, [p. 1006, 
ools. 1 & ?.] 

Messrs. Ohatwalla and Taraporeoalla , for 
the Appellants. 

Messrs. Kanga and Detii , for the Rbt 
spondents. 

JUDGMENT. 

Heaton, Aero. O. J.—The only point wear® 
concerned with at the moment is, whether 
this appeal lies. For the purpose of disr 
cussing that point, one mast make one or 
two assumptions. There was a suit in 

the High Oonrt which came before the 

Chief Justice and was disposed of.by him, 
but, although he had heard the evidence 
and had written a considered judgment 
as to a number of points that arose in tbe 
ease, he did not decide the oase on the 

merits. He said :—"My best coarse is to 

allow the plaintiffs leave to withdraw 
their suit with liberty to take such action 
hereafter as they may be advised against 
the defendants,” and afterwards he added; 
"l think both parties have been in the 
wrong and so I make no order ae to 
oosts.” Thereafter, a formal order waq 
drawn np, whioh said : "This Court doth 
order that the plaintiff firm he and they 
are at liberty to withdraw this suit and 
take such action hereafter as they may be 
advised.” 

The assumption I am making is that 
this was an order made under clause 2 
of rule I of Order XXIII, Civil Procedure 
Code. 

It was suggested that the order made 
was not an order of that kind at all, bat 
something altogether different. That 
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or may Dot be eo. At present, I 3ay 
nothing whatever on that point. I assume 
that the order is an order under rule 
23, and then the question is whether an 
appeal lies against that order. If the ease 
had been tried in the MofussP, I think 
it wonld be held that no appeal lay, and, 
therefore, we have to turn to olause 15 
of the Letters Patent or Charter and see 
whether this pronouncement of the Judge is 
a judgment within the meaning of the words 
of that olause. It seems to me that it is a 
judgment. 

We have been referred by both sides, 
both by the appellant and the respondent, 
to a former Chief Justioe’s judgment in 
Mtya Mahomed v. Zorubi (1), and that judg¬ 
ment sets out in a very useful form oertain 
previous decisions, which no doubt have 
regulated for many years the view which 
has been taken by this High Court of the 
meaning of the word "judgment” under 
olause 15. The epaoial words which have 
been relied on appear iD a judgment of the 
Calcutta High Court of 1872 in the case 
of Justices of the Peace for Calcutta v. 
Oriental Gas Company (2). There the Chief 

Justice said,— . _ 

“We think that judgment’ in olause 15 
means a decision which affeots the merits 
of the question between the parties 
determining some right or liability. It 
may be either final, or preliminary, or 
interlooutory, the difference between them 
being that a final judgment determines the 
whole oanse or suit, and a preliminary or 
interlooutory judgment determines only a 
part of it, leaving other matters to be 
determined.” 

Now that quotation, I have been told 
in argument, is a definition of the word 
‘judgment’. I very respectfully venture to 
say that it is nothing of the kind, but that 
it is only a description of what a judg¬ 
ment is—a very admirable description too—- 
but it is a description written more parti¬ 
cularly with reference to the special facts 
of the case in which it was delivered. 
It ie not a definition, and it does not com¬ 
pletely describe a judgment for all pnrposes 
end in all cases. 

In this case we have a pronouncement 
of the Judge, which puts an end to the 


( 1 ) 

( 2 ) 


id. Cac. 167i 11 Bom. L- R» 241. 

. L. R. 438 at p. 462j 17 W. R, 854. 


suit, and, moreover, it puts an end to a suit 
in whioh evidence had been recorded and 
argumen's heard, and it seems to me, there¬ 
fore, that it possesses what I ooooeive to 
be ODe of the most important and funda¬ 
mental characteristics of a judgment. And 
it seems to me that, howsoever you look at 
it, whether you regard it from the point of 
view of its important or of its effect on the 
parties, from both those points of view also, 
it possesses the oharaoteristio of a judgment. 
I unhesitatingly say that it is a judgment. 

There was one point which was raised 
in the argument and I think it is a point 
of interest. It was suggested that, where a 
plaintiff files a suit and before any notice is 
served on the defendant, the plaintiff applies 
to withdraw the suit with leave to file arother, 
and the Court grants that leave, the Court’s 
order would not be a ‘judgment” within 
olause 15 of the Letters Patent. Whether 
it would or would not, I do not propose 
at the present moment to say. It seems 
to me that, even assuming that that would 
not be a judgment, it does not follow that 
all orders allowing withdrawal with leave 
are not judgments. When you have the 
Court permitting withdrawal of the suit at 
the stage which this suit had reached ; 
when evidenoe had been recorded ; when 
both parties had been heard ; when both 
parties had bad an opportunity of saying 
what they had to say, on this question of 
granting leave, then you have a very different 
state of affairs. I say, both parties had an 
opportunity of saying what they had to say, 
because, even if the suggestion of withdrawal 
oame from the Bench, and if it came at 
the time the judgment was delivered, yet 
the parties or their representatives were 
present, and could there and then have said 
anything they liked in favour of or against 
the suggestion of the Judge. 

So the possible difficulty (if it is a 
difficulty) which arises from the hypothetical 
case suggested is not, to my mind, a serious 
obstacle, and I still remain jnst as firmly 
of opinion as before that the pronounce¬ 
ment of the Court with which we have 
to deal, is a judgment within the meaning 
of olause 15, and I think the preliminary 
objection taken to the appeal is of no validity. 

Mabtbx, J.—At the trial of this suit 
some eight issues were raised, the trial 
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lasted some three or four day 1 ?, and judg 
ment was reserved. On the ease being 
•ailed on for judgment, the learned Trial 
Judge delivered a full judgment, dealing 
with all the points raised in the ease, and 
he same to the conclusion that, on the 
aase as then presented by the plaintiffs, 
the plaintiffs must fail. He held in effeat 
that the plaintiffs - had not tendered goods 
of the aontraot quality and that, therefore, 
they aould not sue for damages for breaah 
of aontraat by the defendant to aooept 
those goods. Bat he thought on the faats 
that the defendant had never determined the 
aontraot, and that, aonsequently, the oontraofc 
was still open, and, therefore, the plaintiffs 
oould still tender, or might still be able 
to tender, goods of the oontraat quality, 
or that, alternatively, the plaintiffs oould 
base their ease on the principle of Braithwaite 
V. Foreign Hardw >oi Comp my (3). Then the 
aotual result whioh the learned Judge arrived 
at was to give the plaintiffs liberty to 
withdraw their present suit and he made no 
order as to oosts. 

The result, so far aB the defendant was 
oonoerned, was that there was an entirely 
abortive suit of which he had to bear his 
own oosts. Against that desision, the appeal 
is brought, and it is objeoted that it is 
not an appealable order. That, I think, 
depends on what meaning is to be given 
to the word "judgment” in clause 15 of 
the Letters Patent. 

The oases whioh have hitherto guided 
these Courts in considering what is a 
'‘judgment” have adopted as a working 
test words to the following effeot, t»e., 
"Where a pronouncement of the Judge affects 
the merits of the question between the 
parties by determining some right or liability” 
[See the cases of Justices of the Peict 
for Calcutta v. Oriental Qas Company (2) 
and Miya Mahomed v. Zorabi (1).] I respect¬ 
fully and entirely oonour with what my 
Lord the Chief Justice has said that, what¬ 
ever form of words are used, one must 
oonsider the particular case in whioh they 
were first used. The above words were in 
fact first used in a case where the learned 
Judge had not got in contemplation the 
olass of aase we have to deal with here, 

(3) (1905) 2 K. B. 543; 74 L. J. K. B. 688; P2 L. 
T. 637;;10 Com. Cas. 189; 10 Asp. M.; C. 62; |2J T. L. 
It. 413. 


But even if I apply those very words, it 
seems to me that this order of the Trial 
Judge giving liberty to withdraw and to 
institute a fresh suit did affect the merits 
of the question between the parties by 
determining some right or liability. One 
result was this. The plaintiff was given 
liberty to do that whioh at that moment 
he could not do, viz, t to institute a fresh suit 
in respect of the subject-matter of the action, 
and thereby to give the Court jurisdiction or 
power to hear the new suit which otherwise 
it would not be able to do. Unless that 
leave had been given, the suit would either 
have been withdrawn without leave, in 
whioh oase no fresh suit oould be instituted, 
having regard to Order XXIII, rule 1 (3), or 
else it would have been dismissed, in whioh 
oase, equally, under sections 11 and 12 no 
fresh suit oould have been instituted. 

It must be borne in mind, too, that in 
the oase in whioh the above working test 
was first adopted, the point was whether, 
an order giving leave to sue under clause 
12 of the Letters Patent was appealable : 
see De Souza v. Coles (4) and Badjee /snail 
Ridjee Bubbeeb v. Haijee Mahomed Hadjee 
Joosubib ). It was held that it was appeal- 
able, beoause it gave the Court a jurisdic¬ 
tion against the defendant whioh it otherwise 
would not possess. It seems to me that 
there is some analogy between that olass of 
oaee and the one that we have got now to 
deal with. I have endeavoured to look at 
this ease as a matter of principle, and not 
to be prejudiced by the late stage whioh 
this suit had reached, and by the faot that, 
prima faice, the order was an unusual one 
to make at that stage. Aocordingly, I have 
endeavoured to test the oase from the same 
point of view as if a summons had been 
taken out bafore the trial for leave to 
withdraw the suit on oertain terms. In 
the result, 1 am of opinion that the deoision 
whioh the learned Judge oame to here was 
a judgment between the parties within the 
meaning of clause 15 of the Letters Patent, 
and that, accordingly, it is appealable. 

That, in my opinion, is sufficient to dis¬ 
pose of this preliminary point, but there 
was a further point taken by Mr. Q-haswalla 

(4) 3 M. H. C. R, 384. 

(5) 13 B. L. R. 91; 21 W. R. 303, 
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which I think, I ought to mention. He 
contended, on the authority of Kali Prasanna 
Stl v. t an chan an Nandi (<^), that in Order 
XA1II, role 1, yon must read sub-sections 
(a) and (6) of sub-iule 2 together, acd 
that in effect the "other sufficient ground 
in sub section (/) must be ejusdem generis 
with "come foimal defect” in sub-section 
(a). He then went on to say that what 
the learred Judge did here was in faot to 
give leave to the plaintiff to take Dew 
BtepB after the date of tte judgment, viz , 
to tender new goods, and ibat could not 
possibly be ejusdem generis with any formal 
defeot” aDy more than in one of the casts 
cited it was permissible to allow the plaint¬ 
iff to withdraw his suit in order to enable 
him to get more evidence : see Bai Kashibai 
V. &!• tVcppa Anara (7). But I am not pre¬ 
pared to accept it at argument on the true 
construction of Order XXlU. l am very 
reluctant, speaking for myself, to fetter 
what appears to me to be the plain wcr a 
of the Aot, and, although it may be that 
one has to read sub-sections ( a) and {bj 
together, 1 am, as at present advised, by no 
means satisfied that the e usdem generis rule 


applies. 

One of the other oases cited to us is a 
decision of Sir Basil Scott in Mahipat j. 
Nathu (8), but il really deals, I think, with 
the merits of the appeal, or wbat will be 
the merits of tbe appeal, vie., whet er, » 
an appeal lies, it was proper for tbe Judge to 
give tbe liberty he did. 1 have not yet heard 
tbe appeal on its merite, and, therefore, 1 say 
nothicg on lhi« deoieion of bir Basi to 
It was a oaee where there was undoubtedly 
jurisdiction, beoauee it was a oase on re v,8,0 ° 
from .he Mofue.il. The ooly nmter.al.ty 
of it on tbe present application is this: that 
in tbe Mofnssil the Appellate Court nas 
power to deal with orders oi this na ° 
revision, wbertas it is contended t ft 
orders made by Judges on tbe Origina 
are not oapabie of revision by tbe PP 

C °I respeotfully agree with tbe Chief Justice 


16) 88 Ind. Cm. 670} U C. 267; 23 C. L. J. 489, 

Sind! c£’. 23; 87 B. ^^ Bom L. B S^. ^ 
tfi) 4 Ind. Oas. 262; 33 B. 722 at p. 

. 1106. 


in thinking that this perlitninary objection 
fails. 

Preliminary objection overruled. 
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In the goods of RAM KUMAR PuiRSHAD, 

Deceased. 

Court Fees Act (VII of J87<V, s. 19-D — Will- 
Probate—Hindu testator—Residue devised to son — 
Court-fee payable. 

A member of* Hindu joint family made a Wil 
which, after providing for his widow and for the 
endowment of a temple, left the residue to his son. 
In applying for Probate of the Will it was sought to 
exclude the property devised to the son from the 
payment of Court-fees on the ground that the 

bon took by survivorship , 

Held, that the exemption claimed could not Do 
granted, and that where a person purports to 
dispose of property by a Will, those desiring to 
obtain Probate must pay a full duty leviable on suoh 
property, [p. 1008, col. 2.J 

Messrs. Banxoari Lai and Sundar Lai, for 
the Applicant. 

JUDGMENT.—This Court-fee matter 
arises out of an application for Probate. 
The testator was a member of ft joint 
family and by bis Will, after making pro¬ 
vision for his widow and for the endow¬ 
ment of a temple, he has left the residue 
to bis son. The executor, in applying for 
for Probale, bas deduoted the value of the 
residue from the total value of the property 
on wbioh Court-fee has to be paid and he 
ocnteDds that Court-fee is Dot payable on 
this inasmuch as the mioorson takes by sur¬ 
vivorship. The question is, whether he is 
entitled to do this under section 19(D) of 
the Court Fees Act. Section 19 (D) runs 
as follows:—"The Probate of the Will or tbe 
Letters of Administration of the effects, of 
any person deceased, heretofore or hereafter 
granted, shall be deemed valid and available 
by bis executors or administrators for 
recovering, transferring or assigning aDy 
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moveable or immoveable property whereof 
or whereto the deceased was possessed or 
entitled, either wholly or partially as a 
trustee, notwithstanding the amount or 
value of suoh property is not inoluded io 
the amount or value of the estate in respect 
of which a Court-fee was paid on such 
Probate or Letters of Administration.” The 
effect of this section has been considered 
by the Calcutta High Court, by the Madras 
High Court and by the Bombay High Court, 
The leading ease in the Calcutta Hicrh 
Court is Pohurmull Auguneallah , In the goods 
of (1). In that case, which was a similar 
case to the present one,it was held that Probate 
doty was exempted under section 19 (D) 
of the Court Fees Act. This view, however, 
has been differed from in both the Madras 
and the Bombay High Courts, It was point¬ 
ed out in Batu Manavala Ohetty, In the matter 
of (2) that the case was not argued 
in the Calcutta High Court, the suggestion 
of the Taxing Officer was aooepted by the 
learned Chief Justice and, after a full dis¬ 
cussion of the subject, it was held that where a 
surviving oo parcener governed by the Mitak- 
shara Law, applies for Letters of Adminis¬ 
tration in respect of property standing 
in the name of a deceased oo parcener which 
was joint family property of the applicant 
and the deceased, he is bound to include 
in the valuation of the property the value 
of the share to which the deoeased was 
entitled at the moment of his death ; and 
the reason for the decision, as 1 understand 
it, was that, so far as the testator’s own 
share at least was concerned, it could not 
be held that it was held by the deceased 

(1) 23 C. 960; 1 0. W. N. 31; 12 Ind. Dec. (n. a.) 
651. 

(2) 4 Ind. Cas. 1064; 33 M. 93; 6 M. L. T. 286; 19 
M. L. J. 691. 


as trustee. In the Bombay High Court the 
latest oase on the point in Kashinath Parash • 
ram Qadgil v. Oourabai Mallappa (3). That ease 
is a case on all fours with the present oase. 
In it the decisions of both the Calcutta and 
the Madras High Courts have been considered, 
and it has been held that the exemption 
cannot be allowed. The executors in that 
oase contended that the testator had no be- 
nefioial interest in any part of the property 
devised. The learned Judges, however, point¬ 
ed out that as eaoh of the co-parceners ia 
entitled to a joint benefit in every part of 
the undivided estate, it cannot be said that 
even the least part Of the joint family pro¬ 
perty was held in trust not beneficially by 
the testator. They further pointed out that 
those who propound a Will and claim under 
it can hardly be heard to say that the 
testator had no powers of beneficial disposi¬ 
tion and that, although the devisee under 
the Will takes only what is his own, if 
he needs a Will to get it, there is no reason 
why he should not pay the ordinary dnty. 
The Court granting Probate is Dot entitled 
to consider the effect of the Will. The 
f actum of the Will alone can be established 
ia Probate proceedings and it is not for 
the Court in those proceedings to consider 
whether the testator had or had not the 
power to dispose of the property in the 
Will. If he purports to do so, those desir¬ 
ing to obtain Probate must pay a full duty 
leviable on such property. 

The view whioh has been taken by the 
Bombay High Court is, in my opinion, the 
correct view. I, therefore, direct that the Pro* 
bate duty in the present oase be paid on the 

value of the property devised to the testator’s 
son, 

(3) 28 Ind. Cas. 473; 39 B. 245; 17 Bom. L. B. 
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Account, suit for, against karta — Limitation. 
See Limitation Act, s. 1j 877 

, suit for—Suit compromised—Defendant under - 
taking to deliver books to -plaintiff—Failure to deliver 
—Order disallowing cross-examination of plaintiff’s 
witnesses, legality of—Civd Procedure Code (Act V 
of 190 i), s. I <5, O. XI, r Hi — Revision—Interlocutory 
order—Material irregularity—Jurisdiction, want of 
—High Court, inteijercnce by—R. H>,0 XI, appli¬ 
cability of—Penalty under rule, nature of—Penalty, 
when to be imposed. 

In a suit for accounts the parties effected a com¬ 
promise, one of the terms of which was that the 
defendant would submit to the Court all account- 
books, deeds and other documents in his possession 
relating to the property in dispute, in order that they 
might be made over to the plaintiff, and a decree 
was passed by consent of the parties in terms of the 
compromise. The plaintiff applied for execution of 
this docree so far as it related to the delivery of 
the documents, and an order was made directing 
delivery of certain books of account which had not 
been produced by the defendant. The matter came 
before the High Court in appeal, and that Court 
directed, inter alia, that, if the Court w is unable 
from the books already produced to make a satis¬ 
factory examination of the accounts, it should call 
on the defendant to produce tho books in question, and 
on his refusal or failure to do bo, should pass a final 
decree on the materials produced by the plaintiff On 
the application of the plaintiff two Commissioners 
were appointed to examine the accounts They pro¬ 
ceeded to take evidence, and referred to the Cou-t 
the question whether the books in question should 
be produoed at that stage. The Court made au order 
for their production, but as they were not produced, 
the Ooort, perporting to act under section 6 £ of 
the Civil Procedure Code, imposed a fine on tho 
defendant and ordered him to produce the books by 
a certain date. Tho tine was paid, and the defendant 
filed an affidavit to the effect that he could not find 
the books or get any clue to their whereabouts, and 
eventually denied that he had got tho books The 
Coart thereupon, acting under section At b of the 
Code, ordered the attachment and silo of a village 
belonging to him The High *;ourt sot aside tnat 
order on the ground that section <2 did not apply 
and directed the Coart to carry out the previous 
order of the High Ooort. The Commissioners pro¬ 
ceeded to take evidence and applied to the Court for 
iostrootioos as to whether they were to record evi¬ 
dence for the defendant, and whether they w-jre to 
•llow him to cross-examine the plaintiff's wiluesw. 


ACCOUnt— conoid. 


The Court, without stating under what rule of 
practice or procedure it purported to act, passed an 
order that there should he no cross-examination of 
the plaintiff’s witnesses. Against this order tho 
defendant came to tho High Court in the present 
appeal: 

Held, that the only provision of law under which 
au order of the nature of the order complained of 
could be justified was Order XI, rule Hi, of the 
Civil Procedure Code, but that rule did not apply to 
the circumstances of the present case, as no order 
for discovery or inspection of documents had been 
made therein within the moaning of that rule, and 
that as there was no rule of practice to justify a 
Court to deny absolutely to a party tho right to 
cross-examine) the Court acted without jurisdiction 
and with miterial irregularity in parsing the ordor. 

Held, further, that although the order impeached 
was not open to appeal, and although the High 
Court will not interfere, under section 115 of the 
Civil Procedure Code, with au interlocutory order 

unless irreparable injury would be caused to oue of 

the litigints, yet it will interfere with such an 
ordor if, as in this case, protracted and costly pro¬ 
ceedings, which in tho end would be set aside, must 
result 


Obiten —The penalty imposed by rule 2», Order XT, 
of the Civil Procedure Code, is of a highly penal 
nature, and ought only to bo used in extreme casus 
and as u labt resort aud should in no oaso be impos. 
ed unless there is a olear failure to comply with the 
obligation laid down in tho rule. When a party who is 
required toproduce documents for inspection definite- 
ly swears an alii lavit that the documents required 
are not in his possession or power, the 'ourt should 
regard this as final aud conclusive. Pat JUm»U. 
war Nabayan Binuu v. Eikhanath Komi, 6 P U. 
650; IP- h. T. t6S 29i 


Accused peraon t idio it - Witness discovered 

to be connected with offence, while giving evidence, 
whether competent witneee. 

Where neither ia a c .mplamt nor in the Police 
Ihalto is mention made of a personas one of thorn 
rho committed the offence, the sxi-nination of such 
oerion as a witnou for tho prevention would 
Z vitiate the trial, merely became the Ooarfc 
[iscorers, for the first time when ho gives h a evb 
lence. that ho might have been prosequted^ N 
iOCAt< OOVBBNMKNT V. JHAM fllNOH, 21 Or. f/l J Q2Q 
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Acts—General. 

Act 1*59—XTII. Sec Workman's Breach of Con¬ 
tract Act 

_ 18(50— X I.V See Penal Code 

__ •*■<>;-{_ xx Sec Religious Endowments Act. 

- 18(55—X See Succession act. 

- 18(55'_ XV tcc Paksi Marriage and Divorce 

Act. 

_ 18(57—111. Sec Pculic Gambling Act. 

- 1870—VII. See Court Fees Act. 

—— 1810 -XXI. Sec Hindu Wills Act. 

- 1871— XXIII Sec Pensions Act. 

- 1872—I. See Evidence Act. 

- 1872—IX. Sec Contract Act. 

—— 1873—X. Sec Oaths Act. 

- 1875—IX. See Majority act. 

- 1877—1. See Specific Relief Act. 

- ‘877—III. See Registration Act. 

- 1870— XVIII. Sec Legal Practitioners Act. 

— 1881— XXVI. Sec Negotiable Instruments Act. 

—— 1882— IV. See Transfer of Property Act. 

— - 1882—VI See Companies Act. 

- 1882 - XIV. See Civil Procedure Code. 

- 1887—LX. See Provincial Small Cause 

Courts Act. 

- 185)0— VIII. See Guardians and Wards Act. 

- 1894—I. See Land Acquisition Act. 

—— 1897—X. See General Clauses Act. 

- 1898—V. See Criminal Procedure Code. 

- 1899—11. See Stamp Act. 

—- 1899—IX. See Arbitration Act. 

- 1907—III. Sec Provincial Insolvency Act. 

- 1908—V. Sec Civil Procedure Code. 

—1908—IX. Sec Limitation Act. 

- 1908— XVI. See Registration Act. 

—— 1010—II. See Paper Currency Act. 

-1911— XII. See Factories Act. 

- 1912 —IV. See Lunacy Act 

- 1913—VII. See Companies Act. 

—— 1914— VIII. See Motor Vehicles Act. 

—— 1916—X. See Enemy Trading Act. 

- 1918—VII. See Income Tax Act. 

-1918—X. Sec Usurious Loans Act. 

Acts-(Local)—Beng-al. 

*^— 1847—IX. Sec Bengal Alluvion and 

Diluvion Act. 

■ — - 1868— VII. Sec Bengal Land Revenue Sales 

Act. 

—- 1869— VIII. Sec Bengal Landlord and 

Tenant Procedure Act. 

—— 18S0—IX. Sec Bengal Cess Act. 

- 1884—Ill. See Bengal Municipal Act. 

—— IS85—III. See Bengal Local Self-Govern- 

ment Act. 

’ 1S86—VIII. See Bengal Tenancy Act. 

—*— 1899—111. See Calcutta Municipal Act. 

1908—VI. See Chota Nagpur Tenancy Act. 

Acts -(Local)—Bombay. 

•»—— 1862—V, See Bhagdari and Narwadari 

Tenures Act 

——- 1867—VIII. See Bumbay Village Police Act. 
- 1879 —V. Sec Bombay Land Revenue ^ode, 

-- 187 '— VII. Sec l ombay Irrigation Act. 

- 1888—VI. See Gujarat Talitkdars’ Act. 

•**— 1901— III. See Bombay District Municipal 

Act. 


Acts-(Local)-Bombay —conoid. 

Act 99> —I See Bombay ’"'ourt op Wards Act 
- 19 -—II. 8 ee Bombay Kent War Kestbic* 

TIGS ACT 

- 1918 —VII. See Bombay Rent War Restric¬ 
tions No 2 Act. 

Acts- (Local)—C. P. 

- 1898— XI. See C. P. Tenancy Act. 

—* 1917 —ii. See Central Provinces Land 

Revenue Act. 

Acts—(Local)—Madras. 

— — 1884—V. See Madras Local Boards Act. 

- 1894—11. See Madras Proprietary Estates 

Village Services Act. 

Acts—(Local)—Pu n Jab. 

- 1887—XVII. See Punjab Land Revbnui Act. 

- 1893—III. See Punjab Government Tenants 

Act 

- 1900— XIII. See Punjab Alienation of Land 

Act. 

- 1903 —II. See Punjab ^ourt of Wards Act. 

- 1913—1. 8ee Punjab Pre-emption Act 

Acts-(Local) -U. P. 

- 1869—1. See Oudh Estates Act. 

1886—XXII. See Oudh Rent Act. 

-1901—II. See Agra Tenancy Act. 

— • 1901—III. See U. P. Land Revenue Act. 

- 1003—II. See Bundelkhand Alienation or 

Land Act. 

- 1910—IV. See U. P. Excise Act as amended 

by Act « IV of 919 i. 

- 1912—XVI. See U. P. Court of Wards Act. 

—— 1916-11. See U. P. Municipalities Act. 

Regulations. 

Reg. 1819— VIII. See Bengal Land Revenue 

Assessment (Resumed Lands) 
Regulation. 

- 1828—III. See Bengal Regulation. 

- 1891—VII. See Assam Forest Regulation. 

Statutes. 

1882—(45 & 46 Vic. C, 60. See Bills of Exchange 

Act. 

Admission iu written statement in another 
suit that accounts have to be settled, whether ac. 
kuowledgment. See Limitation Act, s. 19 787 

Adverse possession —Decree against person 

in, possession, effect of—Tacking period of possession, 
subsequent to decree to that previous to decree, whe¬ 
ther permissible. 

The period of adverse possession is calculated for 
the benefit of the party setting up adverse posses* 
sion and if a decree is passed against him then there 
is an end of that period, and he mast, if he wishes 
to acquire a good title by adverse possession, start 
afresh after the decree. 

It would, however, require very strong evidence 
on the part of a losing party to acquire a fresh title 
by adverse possession against the deoree of a Court 
and he must aot in suoh a way that the partis* ‘ 
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interested could have no doubt whatever with regard 
to his motives in order that they might bo enabled 
to take proper steps to atop time from running. 
B Akbaralli v Abdul Ajiz, 22 Bom. L R. 916; 41 

B. 934 96 

—— 9 whether incumbrance capable of annulment. 

Adverse possession is an incumbrance which can 
be annulled by a purchaser at a sale in execution 
of a decree. C Basin v . Jntuennessa Bjbi,24 C W. 

N 659 _ 745 

Agrra Tenancy Act (II of 1901), s. 10 

— Proprietor y whether can contract himself out of /us 
ex-proprietary rights. 

A proprietor cannot coutract himself out of his 
right to become an ex-proprietary tenant of his 
sir with all the rights of such a tenant, including the 
right to hold at the rent rate mentioned in section 
lOof the Agra Tenancy Act. U P B R Dallo Kueb 
v. Ohitadla, 2 D P. L K, (B. R)8 

_ S. | | , prO.(a)— Occupancy right, acquisi¬ 
tion of—Lease for seven years, executed after July, 
effect of—Actual date of commencemert of tenancy. 
Where a tenant is admitted to a holding at the 
beginning of the agricultural year on the under- 
standing that he will be given a seven years lease and 
the lease is executed later, the lease must be held 
to cover the period from 1 st July, but if the tenant 
is not actually admitted to the land unti some 
date subsequent to 1 st July, the mere recital in the 
deed of the 1st July, as the data of the commence- 
ment of the tenancy would not give the lease a 
retrospective effect. U P B R Tawakkul Hwm 
v . Jeet Ahir, 2 U. P. L. R. 1 B. K ) 63 

_S. 7Q—Jurisdiction of Civil and Revenue 

Courts-Suit by tenant for damages for ^ropt wrong¬ 
fully cut by landlord, whether cognisable by Livil 

A°suit by a tenant against his landlord to recover 
damages for crops wrongfully cut and mieappro. 
priated by the latter, is cognizable by a C,v 1 Cour 

A Ram Sara* Das v . Hari Kisiien Kukri, ,k * “ 

J ' 444 I 54, I 77 (f ^Jurisdiction, plea of. 


futile, urged—Civil Court, jurisdiction of, to en 
tertain appeal. 

A suit under section 16i of the Agra lena 1 y 
for the resumption of land held rent-free is 
ablo only by a Hevenue Court, and no qnes , 

jurisdiction arises; if, however, such a plea h 
that would not confer jurisdiction on a » 
to entertain an appeal in the suit. A * 661 

Mithan Lal 

_ S. m—Appeal-Proprietary title, mean. 

Under section '77 of M e *g a Tenancy W an 
appeal lies to n District Judge from tne < 111 " 

• a Revenue t'oort in a suit in ^ which the ques-ion 

proprietary title has been in issue in ,e . , 

first instance and is a matter m 
appeal- The words “proprietary title, howeve , 
not to a disputed title to a tenure or a tenant s 
right bat only to the Zemindari, consequent !y an 
aider of ejectment in a sub by a u.ufi actuary mort- 
tgtgMof a fixed rate tenure m whi' h the def 
1 pleads thfit he is not the plain.iff s * ub -^‘. 
not appealable to the District Judge M th «w ‘ 
V&0 question of proprietary title involved 


Buit. A Gurcharan Kuar v. Deokinandan Kuar 

760 

Amendment of decree—Small Cause 

Court decree he vision —Court, proper to amend 

decree See Civil Procedure Code, s. '52 630 

A - endmert of plaint, application for, 
made at late stage, whether should be allowed. See 

Pleadings 275 

Appeal (Criminal), by one of several accused 
persons — Co-accused not appealing—High Court, 
power of , to acquit. 

Where one of several accused persons 1ms not 

appealed to the High Court and the case against. 

him is weaker than it is against those who have 

appealed and are acquitted, it is within the coinpe- 

tenev of the Court to set aside his conviction also. 

Pat Hagiiu Bhumij v Kmpekor, 1 P li T. 241; 6 P. 

L J. 4:-0; 2! Cr. L. h 705 7p 

_ (SCCOnd )—Appellate Courty failure of y to 

decide question raised and put in issue, effect of— 
Document relied on by Appellate Court-Document 
not tendered in evidence ami not on record—Error 

Where an Appellate Court fails to consider or 
decide a question which is specifically raised and 
„ . : n ; 8S no its decision is liable to bo sot aside 
Fn Vocond appll And whom an Appellate Court 
bases its judgment upon a document which is not, 
a^d never was, on the record at the first hearing 
«.f the case and wa" neither mentioned noi lolmd 
ra- and which has net been proved, admitted, ton- 
deretor pltod on the record it ---.U « -g* 

of law. L JoHRi v B ^' d A e “ B 0 f proo f, wrong allooatiou 

of _Finding of fact, interference with. See Negotl 

arlb Instruments Act, b. 13 . 

An __ d u t y e f Court in respect of point 

Wtoo”"p^t'nor^ed in th. Trial Court and 
u,Tis raised in respect of it, a Court of second 
ought not to proceed on the assumption that 
appeal oug was Niven on Buch point. 1* 

all evidence 24 0 . W. N . *59 745 

Easin a- lNTIJ • y in ding based on evidence legally 

insufficient and without reasons-High Court, power 

°L* nter f er * nC f nrfellato Court reaches a finding on 
J here ,l B lfv PP fns».fficient to support it, and fails 
evidence lega y liading, the High Court 

awgsa.Trt nwsat 

^_ Finding cf fact-Findin,Ikat ,».< 

- l . l *- ran he interfered with—Trans. 

contentious, whether \ 62 . 

f er °ff. r0p % r , ,, that a suit was oontentioua 

s flndirg of 6 / ' c i[ on >2 of the Transfer of 

within the mean it W as actively prosooutml, 

property aol u court and cannot Lo inter- 

! * bi ? ,ii "?h Joni .PP..I. A Ham B.aum r. 

fered with iu aeconu j i 

n AM Pit SlNOH, 1* A. it J- 

111; 42 A 319 .-At 

___ Plaintiff not given opportunity of 

- -7 . - Failure to apply for remand in first 

ineetl n 9 te > ourt Plaintiff whethei entitled to ask 
A P J* llnte . d app 4 a l-Landlord and tenant- 

for remand . termination of— Residential 

Tenancy, nature or, 


Ham 
U. P 


B BA ROSE V, 

L. R l A.) 

484 
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Appeal-(second)— conoid. 

tenancy—Improvements made by tenant—Rent not 
varied for long time — Inference. 

Where in the • ourt of first appeal a plaintiff 
knows exactly the case he has to moot, and considers 
that sufficient opportunity has not been given to 
him to meet that case, ho should in that Court apply 
for a definite iBauo to be framed and for a remand 
to the Trial Court for the purpose of determining 
that issue, and if he omits to do so he is not entitl- 
ed in second appeal to have this done. 

Where the origin of a tenancy is unknown and it 
is found that the original tenant and his successor 
have been in occupation for over sixty years during 
which time the rent has not been varied and the 
tenancy has been treated by the landlords as herit- 
able, and it is a tenanoy for residential purposes 
and substantial improvements to the homestead have 
been effected by the tenants by the forma r ion of a 
valuable orchard of fruit trees, it isopen to the Court 
to draw an inference that the tenancy i9 a porma- 
neut one. C Banga Chandra Pal v Kaii.asu 
Chandra Pal 189 

Arbitration -A ward on matter not referred 
separable from rest of award—Arithmetical error, 
whether vitiates award. See Civil Procedure 
Code, Sen. Ill, para. 15 0 » (c) 5-5 

Arbitration Act (IX of 1899), s. 19 

—Arbitration clause,applicabilityof —Cross-contracts, 
suit on—Reference to arbitration, whether can be 
claimed. 

The arbitration clauses of a contract are only 
applicable where delivery of goods purports to be 
the object of the contract on the face of it. 1 hey 
do not apply where the intention of the parties, by 
making cross-oontraots, is to determine the amount 
payable by one to the other. In a suit, therefore, 
upon a croes-oontraot the defendant is not entitled 
to a stay order pending a reference to arbitration. S 
Jkthalal Kallianji v Pakarau Khemandas 799 

-S. 19—A rbitration clause —Party repudiate 

ing contract, whether can demand arbitration. 

Where a party to a contract, which contains 
a clause enabling the parties to refer to arbitration, 
repudiates the contract, he cannot be permitted to 
rely upon a subsidiary term in the oontruct and 
demand a reference to arbitration. S Jivraj 
Lakhamsi v. Taukakdas Mohandas 790 

-S. I 9— Breach of contract, suit arising out 

of- Reference to arbitration—Stay of suit—JJetence 
alleging custom inconsistent with contract- Arbitra . 
tors, power of, to decide as to existence of custom 
In a suit for breach of contract the parties referred 
the matters in dispute between them to arbitration 
and the Court stayed the suit under section 19 of 
the Arbitration Act. Plaintiff objected to the stay 
of the snit, on the ground that the main defence to 
the Bait was based on an alleged custom which was 
inconsistent with the written terms of the contract 
and could not be gone into before the arbitrators- ’ 
Held, disallowing the objection, that there was no 
legal objeotion to the arbitrators going into the 
question of the existence of the alleged custom 
whereby the method 1 of performance of the contract 
would be legitimately widenod. 

A mere widening of the method of performance 
by oustom is, though a varianoe, not a contradiction 
of the terms of a contract, so as to make the pnitot* 


Arbitration Act— ooncid. 

inadmissible. S Gobindram Shivalbas v. Ewart 
Ryriea'dCo 508 

Assam Forest Regulation (VII of 

I' 91)* SS. 5* 6, I 5* I 7 —Reserved forest— 
Notification constituting reserved forest —Objection 
to inclusion of certain land disallowed by Forest 
Settlement Officer—Remedy of objector — Notification, 
whether can be impeached as invalid. 

Where in consequence of a notification of the 
T ocal Government under the Assam Forest Regula¬ 
tion of its intention to convert certain land into a 
reserved forest, an objection is made to the f-eaer- 
vation of a piece of that land on the ground that it 
belongs to the permanently settled estates of the 
objector, and the objeotion is disallowed by the 
Forest Set tlement Offioer, sneh disallowance amounts 
to a rejection of the objector’s claim, and his proper 
remedy is by appeal to the < ommisnioner urging that 
his claim should be enquired into on the merits by 
the Forest Settlemeut Officer, and if he does not 
appeal, he is not entitled to impeach the notification 
of the Government • n the ground that his claim not 
having been disposed of, the notification is invalid. 

C Khandkar IIidayatulla v Emperor, 24 C W. N. 
645; 21 CB L 754: ->7 069 338 

•‘Attested” document* meaning of. 

An “attested” dooument means a document whose 
execution by the executant has been aotually seen 
by the apparent testator IV1 Venkata Reddi v. 
Mcthclu Pambulu, 1920, M. W. N. bl2j 28 M. L T. 

2 3 £01 

Bengal Alluvion and DPuvlon Act 

(IX of 1847)* See Bengal La'D Revenue 
Assessment (Resumed Lands; Regulation, s. 22 

896 

— . S. 6* applicability of, to lands granted by 

Government on lease—Bengal Regulation, III of 1828, 

8. 10 ~3u»f to declare invalidity of proceedings under 
Act IX of 1847, nature of. 

«• here lands are granted by Government on lease 
in which no distinction is made between “rent” and 
“revenue" and the parties stand towards each other 
in the position of lessor and lessee, snoh lands do 
not comprise on “estate paying revenne directly to 
Government” within the meaning of Beotion 6 of 
the Bengal Alluvion and Dilnvion Act: any acquisi¬ 
tion to such lands forms part of the leasehold, 
and consequently is not assessable with revenne 
anderthat Act 

A suit in the f ivil Court for a declaration that 
certain proceedings under the Bengal Alluvion ana 
Dilnvion Act are a nullity oannot be regarded as an 
appeal under section 10, olause 3 , of Regulation III 
of 1828 from the decision of the Board of Revenue 
which confirmed those proceedings. C Sioretart OF 
State v. .Iatindra Nath, 2t 0. W N. 737 778 

Bengal Cess Act (IX B, C. of l£80) f 

SS. 4, 41 —Tenure—"Annual value ”, meaning 

of. 

Under the Bengal Cess Aot “annual value” of a 
tenure is the rental, and the road oesa-maat be 
calculated on that at half an anna in the rupee, Pat 
A»b*a v. PatMsnxH Das*, i P.L T. 455 878 

Bengal uand Revenue Assessment 
(Resumed LanJs) Regulation (II 
Of I819) V 88.22*23— Bengal Alluvion and 
piluvion Act (IX of 1 847^-River-bed within omRff 
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Bengral Land Revenue Assessment 
(Resumed LandsjRegruIation —concld. 

• 

of permanently settled estate—Land reformed by 
silting up, whether liable to assessment 
In the case of a dispute as to whether a river 
was included within the limits of an estate for 
which a permanent settlement was concluded, 
the onus of proving the affirmative rests on the 
Zemindar, and when lie shows, or it is admitted, that 
the river, which is within the ambit of the estate, 
is* not a navigable river the burden is discharged 
or shifted and where, owing to natural causes, the 
river silts up and the former bed becomes suit¬ 
able for cultivation the Revenue Authorities are 
not empowered, either by the Bengal hand Revenue 
Assessment (Resumed Lands) Regulation til of 1819) 
or by tlie Bengal Alluvion and Diluvit-n Act (IX of 
18*7), to assess the l >ml so forrmd to revenue. 
C Secretary of State for Inhu v. Profdt-la Nath 
Tagore, 24 C W. N. fOO 896 

-S. 24 —Bengal Alluvion and Diluvion Act 

(IK of €— Accretions due tofluvial action 

—Lands assessed to Revenue — Decision of Revenue 
Board, suit to contest — Limitation. 

A suit to contest an order of the Board of Revc- 
nne under section 6 of the Bengal Alluvion an 1 
Diluvion Act, IX of 1647,assessing lands to revenue 
on the footing that they are accretions by fluvial 
aotion to villages for which a Permanent Settlement 
was concluded, must be brought within the period of 
one year from the date on which the plaintiff is 
informed of the Board’s decision, as prescribed by 
section 24 of the Bengal Land Revenue Assessment 
(Resumed Lands> Regulation II of 1*19. > P R °- 

full a Nath Tagore, r. Secretary of State for 
India, 24 C. W. N. 613 „ . 

Bengal Land Revenue Sales Act 
(VII Of 1868), S. 12(3), {^-Improve¬ 
ments—Ejectment—Tenant, when protected from 
ejectment. 

«* Clause 4) of section 2 of the Bengal Land Reve- 
n-ie Sales Act affords protection to a tenant from 
ejectment in the case of those improvements only 
whioh are made by the tenant himself or by some 
previous holder of the land, and clause (d) of that 
section protects a tenant from ejectment whoso 
interest has been recognised in the settlement pro. 
ceedings at the last temporary settlement and t ie 
rent has been fixed under the rent law for the peno< 
of that settlement. C Basiuk * hanora Dhow r. 

Peary Mohan ^' 

-8. 12, CL(4), operation of scope of- 

Tenure on which permanent tanks have been bni , 
protection of. 

In order that a tenure of land on which per ma non 
tanks have been, made may bo protected under 
section I?, clause (4) of the Bengal Lan 
Revenue Sales Act from being annulled by a pur¬ 
chaser at a sale held under that Act, it is not 
neoessary to establish that tho tanks were made 
either by the tenure-holders or by their predecessore- 
in-interest C Prary Moron v Basis Cbasd *a 
Dhobi . 

Bengal Landlord and Tenant Pro¬ 
cedure Act CV III B. C. of 1869)- 

Onder. tenant holding under a raiyat. *tajue of 
Occupency rights, whether can be acquired by such 

i tenant. 
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Bengal Landlord and Tenant Pro¬ 
cedure Act —concld, 

V 

An under-tenant who holds under a raiyat is not 
a raiyat and cannot acquire a right of occupancy 
in a case governed by Act ViII B C. of t- 69 . 
C Kamini Son dab i Dasi v. Prasdnna Kumar Sit 24 
C. w N. 685 662 

Bengal Local Self-Government Act 

(111 Of 1885), S* 146, applicability of, to suit 
against District Board—Personal injury— Damages, 
suit for—Cause of action, accrual of—Aggravation of 
injury, uhether gives fresh cause of action—Bengal 
Municipal del (III oj 1684J, s. i>t3. 

On the • th January <91*, plaintiff instituted the 
present suit against the District Board of Manblium 
and the Municipality cf Purulin claiming damages 
for personal injury alleged to have been caused by the 
negligence and breach of duty of one or both of the 
defendants I Iaintiff’s case was (hat, on f th August 
I4t6, whilst driving alonga road his trap struck against, 
a heap of road gravel lying on tho sido of the road, 
and owing to the impact ho was thrown to the ground 
and sustained acompound fracture of the right leg: he 
was treated locally for a few days and on 2uhSoptem- 
her was removed, under medical advice, to Calcutta 
for treatment where, on 7th October, his leg was 
amputated below the knee. The defendants sot up 
pleas in bar by limitation, tho District Board 
relying on section 146 of the Bengal Local Solf- 
Government Act, and the Municipality on section 
?63 of tho Bengal Municipal Act. Tho Trial Court 
found that the acts complained of were within the 
two sections relied on; that tho cause of action 
arose on the 5th August that no fresh cause of 
action accrued on tho 7th October when plaintiff’s 
leg was amputated, and the suit having been 
instituted after tho expiry of three months from 
the earlier date, it was barred by limitation Plain- 
tiff appealed contending that the act complained of 
was not anything done under the provisions of the 
two Acts mentioned, that the cause of action arose 
on 7th October when his log was amputated and 
not on 5th August, and that, in any case, a fresh 
cause of action arose on 7th October; that section 
14.3 of the Bengal Local Self Government Act did not 
apply to a suit against fho District Board as an 
incorporated body and wus, therefore, no liar The 
plaintiff conceded (hot an action aghiust the Muni¬ 
cipality was covered by section .‘64 of the Bengal 
Municipal Act: 

Held, ( ) that as the duty of the defendants iu 

connection with the road arose out of the Statutes 
themselves, and as it was the omission to perform 
this duty which gave rise to the cause of action, the 
nrtrligence relied on by the plaintiff came within 
the purview of tho sections mentioned j 

that no fresh cause of action seemed to the 
plaintiff mi the 7th October «b the amputation of 
iho lirr.b was merely o development’ of tho original 
in ; ury t ij P cause of action for which arose at tho 
time the injury was sustained j 

(8) that section Mfiof the I ocal Self-Government 
Act provides the limitation for bringing a suit 
against the members of any District Board, and that 
upon a proper construction of tho provisions of tho 
Act that section had no application to a suit against 
the District Boaid as a separate legal entity, and 
that, consequently, as against the District Board, 
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Bengal Local Self-Government Act 

— coucld. 

the suit was not barred by limitation and the plaint¬ 
iff was entitled to a decree. Pelt Allan Mathewson 
v. Chairman ok thk District Board of Manbhum, 1 
P. L T- 269; 5 P. L. J. 359; (1920) Pat. 193 749 

Bengal Tenancy Act (VIII of 1885), 

g, Tenant holding under-vu iyat at Jived rate 
of rent, whether under- raiyat. 

A tenant who holds under a raiyat is an under- 
uiiyut, whether the person under whom he holds is a 
raiyat holding at a fixed rate of rent or an occu- 
pancy raiyat, ora non-oecupancy raiyat C Kau 
Das Chakraiiarty i\ Nasarat, 32 C. L. J. 13 ) 4 I 3 

- S. 22 (2) —Occupancy holding -Purchase 

by co-proprietor—Purchaser, position of—Partition 
oj estate, effect of. 

Under clause (2) of section 22 of the Bengal 
Tenancy Act, a cD-proprietor acquiring an occu¬ 
pancy holding by purchase is entitled to retain 
possession of it on payment of rent to his co-sharers. 
The mere fact that the estate in which the holding 
in situate is partitioned among the co-proprietors 
and the holding is allotted to some other co-proprie- 
tor, would not entitle the latter to eject the co¬ 
proprietor who had purchased the holding. Pat 
Ram Prasad v. Gopal Chand 955 

- SS.50 (2), 102 (*», I 15 — Tenant 

entered as qainii in Cadastral Survey, effect of - Pre¬ 
sumption under s 60, whether permissible. 

Ouco the statue of a tenant is entered as qaimi 
under eection 102 tt>) of the Eengal 'Jenaucy Act, 
no presumption cau thereafter arise under section 
50 of the Act from the fact of payment of rent at a 
uuiform rate for twenty years. Section 115 of the 
Act clearly bars such a presumption. The object of 
that section is to conclude once for all the question 
as to the status of the tenant so far as it rests upon 
the presumption of twenty years’ uniform payment 
of rent The section does not, however, bar proof 
of the tenancy from the time of the Permanent 
Settlement at a fixed rate of rent by any other 
means, c. g , by the production of the original grant. 
Pat Janki Kuf.r v. Hiranand Pandf, 25 

——— S- 52 — Landlord and tenant—Enhancement 
of rent, suit for—Excess area, prooj of—Rent paid 
according to area, effect of. 

In a suit for enhancement of rent on the ground 
of excess area, clause -5) of section 52 of the 
Bengal Ten&noy Act relieves the landlord from the 
necessity of proving the particular land as being 
the land held by the tenant in excess of the area 
origiually held by him. Under that clause the 
landlord is only required to prove the area origi¬ 
nally held by the tenant and the excess subsequently 
found, provided the standard of measurement is 
the same throughout. 

Where a consolidated jama is paid for a particu¬ 
lar holding, the subsequent detection of excess area 
w'ould not entitle the landlord to an increase of 
rent. If, on the other hand, the rent is paid accord¬ 
ing to the area, whether that area is arrived at in 
the beginning by measurementor not, the subsequent 
detection of any change in the area would entail a 
cm responding alteration in the rental, whether it 
he a reduction in favour of the tenant or an 
enhancement in favour of the landlord. Pat Sbeo 

Kumar Lal v. Rauthal Dass — 

• • • 
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- SS. 53, 6 I , 67, 68 -Rent, when falls 

due-Suit to recover rent before it falls due, whether 
premature—Rent, tender of—What constitutes valid 

tender. . , ^ . 

Inasmuch as rent under section 53 of the Bengal 
Tenancy Act falls due on the last day of eaoh 
quarter of the agricultural year, a suit for rent for 
a quarter instituted before the expiration of that 
quarter is premature. 

To constitute a valid tender of rent, what must be 
looked at is, what was tendered by the party in 
default and not what the party olairaing demands j 
if any interest is due at the time when the tender 
is made, the tender must include interest. Pat 
Abbas u Premsukh Dabs, I P. L T. 456 - 878 

_— SS. 65, 158— Decree for nagdi and 

bhaoli rent, whether rent-decree—Holding, whether 
can be sold in execution of such decree. 

Where a holding is held partly on nagdi rent and 
partly on bhaoli rent and a decree is obtained for arrears 
of both kinds of rent, the deoree is a rent-decree and 
the holding can be sold in execution thereof. Pat 
Manbharan Raut v Nowbat Singh, (1920) Pat. 257; 

6 P. L. J. 641 497 

-— SF. I 64, I 65 — Tenure, sale of, for arrears 

of rent — Auction-purchaser, suit by, for possession — 
Incumbrance pleaded in written statement—Plaintiff 
not aware previously of incumbraiice—Suit, whether 
maintainable 

Plaintiff purchased a tenure at a sale held in 
execution of a decree for arrears of rent under 
sections 16 4 and 165 of the Bengal Tenancy Act and 
received possession, but was subsequently dis¬ 
possessed by the defendant. He brought a suit for 
possession and was for the first time made aware 
of an incumbrance when it was pleaded in the 
written statement of the defendant: 

Held, that the plaintiff had a good cause of aotion 
which could not be taken away by what was brought 
to his notice for the fir9t time in the defendants’ 
wiitten statement, and was entitled to recover posses- 
sion, hut the incumbrance would stand good if no 
annulled within one year of the plaintiff beooming 
aware of its existence, in the manner prescribed by 
section 167 of the Bengal Tenancy Act. C Gopinatii 
Biswas v. Radha Shyam Poddar, 24 0. W N. «67 

671 

■ - S. 167— Suit by purchaser at rent sale for 
possession—Incumbrance coming to plaintiff's know¬ 
ledge after institution of suit—Notice of annulment 
given subseqently, effect of 

A suit for possession of land upon which there 
is an incumbrance is not barred merely because 
the notice, under section U7 of the Bengal Tenancy 
Act, annulling the inenmbranoe was not issued till 
after the institution of the suit. Suoh a suit can 
be deoreed subject to the reservation that the 
incumbrance is annulled by notice within the period 
of one year of the plaintiff beooming aware of it. 
C EASIN V. INTIJENNES8A BlBI, >4 0. W. N. 659 745 

- s. 174 — Order setting aside sale—Appeal, 

second, whether competent. 

An order passed npon an application under Beotion 
174 of the Bengal Tenanoy Aot oancelling a sale 
held in execution of a rent deoree is not open to 
seoond appeal. C Karamali Moll a v. Tamijoddin 
Molla, 32 C. D- J. 12 516 
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-S. 185 (2), Sch.III, Art. 3—Suit 

to recover possession by lessee—Dispossession, 
what is—Limitation. Sec Limitation Act, Sch. I, 

Art. 141 844 

■ ■ SCfl. Illy Art 3, applicability of — Dis¬ 

possession by co-sharcr landlord under kobala obtain¬ 
ed from co-heirs of deceased tenant—Suit to recover 
■possession — Limitation. 

Plaintiff, one of the heirs of a deceased tenant 
was dispossessed by the landlord on the latter 
obtaining a kobala from another heir of the eutire 
estate; he brought the present suit for joint posses¬ 
sion in respect of his share : 

Held, that the suit was governed by the provisions 
of Article 3 of Schedule III to the Bengal Tenancy 
Act. C Nabin Chandra Shaha o. Wa-iid, 24 C. W_N 
382; 31 0. L J. 199 


- - - — -— Art. 3, applicability of — Dispos¬ 
session of occupancy tenant by person other than 
landlord—Suit by tenant for recovery of possession 
—Landlord made party to suit—Limitation appli¬ 
cable. 

If the landlord is in auy way responsible tor the 
dispossession of an occupancy tenant by any person, 
a suit by the tenant to recover possession of the 
holding will be a suit under the Bengal Tenaucy 
Act and will be governed by Article 3, Schedule III, 
of the Act, whether the landlord is made a party 
to the suit or not. If, on the other hand, the landlord 
has not in any way caused the dispossession, tbo 
suit will be governed by the Limitation Act irres¬ 
pective of tho fact whether tho landlord is or is not 
made a party to tho suit. Pat Dwauka Chaudhi in 
v. Ibhwari Pandly ^ 

■ ■ --- Art. 3 — Landlord and tenant— 

Dispossession—Suit to recover possession—Landlord, 
whether necesmiy party—Limitation applicable 
Amendment of plaint — Appeal, second. 

Where a plaintiff joins several persons as delend- 
ants and proceeds against one only, describing tue 
others as pro forma defendants, he cannot, in 
second appeal, be allowed to amend his plaint bo 
that the defendant against whom he has proceeded 
may be left out of the suit altogether and the am 
be so framed as to claim relief against tho pro- 

forma defendants. . 

In a suit by a tenant to recover possession ot a 
holding of which he has been dispossessed tbroug i 
tenants inducted by tho landlord, the landlord is u 
necessary party, and the suit must b© brought 
within the period prescribed by Article 3 of Schedu o 
III to the Bengal Tenancy Act C Pkaby Mohan 
Mukhesjek V. Arunodoy CiHOBL, 25 C. W. 

Bhaardarl and Narwadari Tenures 
Act (Bom. Act V of 1862), 3 . 3 - Mort¬ 
gage of unrecognised, sub-division of Nariva Uor • 
gagor continuing in possession under yearly leases 
Buit for ejectment— PUa that mortgage and lease 
void, whether can be taken by defendant—Landlord 
and tenant—Estoppel. 

Defendant, the owner of laud which formed an 
oareoogniaed division of a Narwa, mortgaged it 
bat continued in possession under yearly leases. 
flai&Uff the assignee of the mortgage*. Bue(i to 


B hag-dan and Narwadarf Tenures 

ACt -concld. 

recover possession of the land on the ground that 
it had been based to defendant, and it was contend¬ 
ed that tho mortgage and lease were void under 
section 3 of tho Bhagdari and Narwadari Act: 

Held, that the plaintiff was entitled to tho relief 
ho claimed and that the defendant having attorned 
to tho plaintiff, it was not open to him in this suit to 
contend that the plaintiff had no right to let out tho 
property on rent. B DlvjijAS Dwarkaims v. Shamil. 
(Joi'A l», 22 Bom. L. R. 149 595 

Bills of Exchange Act, 1882 (45 
and 46 Vlct. C. 61), ss. 42,50(2), 

cl. (Iv)- Foreign bills—Dishonour, what 
umoduts to—Notice of dishonour, whether neces¬ 
sary—Indorser, right of, to recover on bills. Sec 
Negotiant: Instruments Act, 8. 136 641 

Bombay Court of Wards Act (I of 
1905), s. 16. See Limitation Act, s. 19 319 

!■ 31,32, applicability of, tosuil against 


Gujarat Talukdur under Court of Wards—Inter preta 
tion of Statutes—Legislature, intention of, obscure — 
Judge, duty of 

Sections 31 and 32 of tho Bombay Court of Wards 
Act aro not applicable to a suit against a Gujurut 
Talukdar whoso estate ia under management by the 
Talukdari Settlement Officer who has been coustitut- 
cd a 1 ourt of Wards. 

Where the Legislature 1ms made its intention 
obscure, a Judge is bound to infer that there is no 
departure from tho ordinary law intoudod, unless 
expediency or some other consideration compels an 
inference that it is intended. B Hahoovind Pul- 
chanu Dus ii i •• Bai IIiiiuai, 22 Bom 1,. tt. 619; 4* B. 

986 205 

Bombay District Municipal Act (III 
Of 1901), SS. 92, 160— Applicability of 

„ iQO_ Municipality acquiring land and obtaining 

possession by mistake-Mistake, whether of law or 
fact-Contract Act (IX of WU),*. 21 —Compensation 
or price not fixed or paid—8ale, necessary ingredients 
of —Price not ascertainable, effect of-Suit for ins- 
session against Municipality, whether maintainable. 
Defendant Municipality, purporting to act under 
section 92 of tho Bombay District Municipal Act, 
offered plaintiff a certain price for a plot of laud or to 
refer the matter to a Pancha vet to fix the price. 
Plaintiff gave possession of the laud, but the parties 
Vere unable to agree to tho price and plaintiff was 
Jfprrmi to the District Court to have tho price 

defendant's action was not authorised by luw and 
Stiff brought tho present suit to recover posses- 
rim The suit was dismissed on tho ground that 
: ti, e 33J5 to with the Uml 

at a price to be fixed under section 160 of the Bombay 
District Municipal Act, tluffe waaa oontract binding 
i,!m and that the mistake as to the right of the 
!| U fnnriant to act under section 02 of that Act waa 
^mistake o law, which under auction 21 of the 
Contract Act did not invalidate the Cont«et. 

F1 HeW*mistake of the parties in res- 
► 1 he right of tho defendant to acquire the 

PS w„ tad -J. dU not (.11 

Uder section 21 of Ibo Contract Act, 
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(2) that the contract between the parties was 
merely one for the s^le of immoveable property 
which, under section 54 of the Transfer of Property 
Act, did not of itself create any interest in, or 
charge upon, property; 

< 3) that the defendant had no power to act 
under section «2 of the Bombay District Municipal 
Act, and consequently section 160 of that Act did 


not apply; f 

(4) that inasmuch as the pnce ib the essence ot a 

contract of sale and the price in the present oase 

was not ascertainable in the manner contemplat- 

fid by tho parties, there was no price promised 

within the meaning of section 50 of the Contract 

Act, there was no valid sale and the plaintiff was 

entitled to recover possession. S Hemumal Harpal- 

mal v. Committee of Management, Hyderabad, 14 

S. L. R. 22 i# 59* 

_— S. 122— Verandah standing on public 

street for over thirty years—Municipality, whether 
entitled to remove verandah. See Limitation Act, 

a. 28 326 

- s. 142 (I) — Meat unfit for human food, 


sale of—Offence - Procedure 
No offence can he committed under section 112 
(l) of the Bombay District Municipal Act with 
refereueo to meat which is a perishable article 
The only power which the section gives to a Munici¬ 
pality is the power to destroy forthwith auy article 
which is of a perishable nature, and which in its 
opinion is diseased, unsound, unwholesome or uufit 
for food, driuk aud medioine B Emperor v Haji 
Adoo, 22 Bom. L. It. 8b9; 21 Cr b. J. 133 I 57 


Bombay High Court Circulars, 

Rule 6J (Vll;, effect of—Execution of decree — 

Sale of pioperty belonging to Hindu judgment-debtor 

—Share of eons, whether passes under sale. 

Rule 6H (m of tho Bombay High Court Circulars 
provides that if in tho case of a Hindu judgment- 
debtor it is dedirod to sell tho interest of any other 
member of tho family (e. g , that of a minor son or 
brother), the name of such member and tho fact that 
his interest is beiug sold must bo stated in tho 
proclamation, as otherwiso his interest will not pass 
to the purchaser. 

Where, therefore, iu an execution salo a 
slip was added to the proclamation of sale that 
the intjrests of the sous of the judgment-debtor 
wore not sold, but by mistake the sale oertiticato 
stated that the purchaser had purchased the entire 
property including the sous’ interests: 

Held, that the shares of tho sons wero not affeotod 
by the sale. B Shankar Govind v. Parabhbau 
Janardan, 22 Bom. L. R 970 391 


Worn bay Irrigation Act (VII Bom. 

I 879)* SS. 3 I * 38 —Deficiency of water caused 
by reducing dimension of sluice — Compensation, suit 
lor , whether maintainable . 

Sections HI and <48 of tho Bombay Irrigation A.ct 
are no bar to a suit against the Secretary of State 
for compensation for deficiency of water due to an 
Executive Engineer reducing the dimensions of a 
•luiceforthe admission of water from a Govern* 
meat canal* S Gangaram u. Secretary or State 

fOR IXDM 709 


Bombay Land Revenue Code (Act V 

Of 1879), SS. 40, 21^1 r. 93 -Reserved 

trees growing after Settlement, ownership of. 

There is nothing in the language of section 40 of 
the Bombay Land Revenue Code to show that all 
future growths of reserved trees would belong to the 
Government. 

The plain and natural meaning of rule 93 of the 
rules framed under section 214 of the Bombay Land 
Reveuue Code is that the existing reserved trees 
belong to the Government and that all future 
growths belong to the occupant. B Emperor v, 
Yellaita Ramangowda, 22 Bom. L. R. 884; 21 Cr L, 

J. 716 60 

.-S. 79 A, applicability of. See Gujarat 

b. 31 Talukkdar's Act, 88 

_S. 83, presumption under—Landlord and 

tenant—Origin of tenancy unknown—Nature of 
tenancy - Permanent tenant—Enhancement of rent— 
Landlord, right of. 

Where the origin r.f a tenancy cannot be aacer 
tained aud no satisfactory evidence of its commence¬ 
ment is forthcoming, the presumption alio wo-1 by 
section 8 < of the Bombay Land Revenue Code arises, 
and the person in occupation must bo taken to bo 
a permanent tenant, but not a Mirasi tenant 

In the case of a permanent tenant, not an ocou- 
pancy tenant, the landlord has the right by usage to 
enhance the rent, and an enhancement to the extent 
of three times the assessment is not unreasonable B 
Vyasacharya Madhavacharya v. Vishnu Vithal, 

21 Bom. L. R.717; 4t B 666 289 

- —- —— S. 217, applicability of — Survey settle¬ 
ment, introduction of, into alienated village under 
Bombay Act I of 1865—I namdar, right of, to levy 
higher rates after expiry of settlement. 

Where a survey settlement was introduced into 
an alienated village with the consent of the alienee 
under Bombay Act I of and the period of the 
settlement expired after the Bombay Land Revenue 
Code of *879 came into fore*, section 21? of that 
Code is applicable to the village and an inamaar 
acts iu derogation of the lawful rights of the holders 
of lands in kis inam village in levying higher rates 
than those allowed under the settlement after the 
expiry of the period of the settlement. B Dhondo 
Vasudeo Kanitkar v Secretary of State for India, 
22 Bom L. R. 247; 44 B 110 198 

Bombay Rent Act (II of 1918), s. 9— 

Object of Act -Bona fides of landlord — Court, duly 
of. 

It was never intended by the Bombay Bent Aot 
that the improvement of old, ill-orected, badly ven¬ 
tilated premi8oa should 1«3 entirely stopped until the 
Rent Act is repealed All that the Courts have to 
do in construing soction 9 of the Bombay Bent Act 
is to see that the landlord is acting reasonably. 

In order to determine whether a landlord is acting 
reasonably within the meaning of seotiou 9 of the 
Bombay Rent Aot, the Court should confine itself to 
the condition of the premises in question and should 
not allow its decision to be affected by the fact that 
the landlord owns other buildings' in respect of 
which he should follow a certain line of aotion. B 
B. D. Pudumji t>, Dinshaw Manekji, 23 Bom. L. R. 

880 27 
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Bombay Rent (War Restrictions) 
Act (II of 1^18), ss. 3, 9, 12 — Landlord 

and tenant—Forfeiture of Irate on non-payment of 
, rent—Payment of standard rent instead of stipulated 
rent, whether works forfeiture. 

It was provided in a lease that on a breach of 
the covenant to pay the stipulated rent the landlord 
would have the right to put an end to the lease. 
The tenant failed to pay the stipulated rent but 
paid the standard rent under section ' of the rfoui- 
bay Eent (War Restrictions) Act. The landlord 
brought a suit to enforce his riglit of re-entry on 
the ground that there was a breach of the covenant 
to pay the stipulated rent: 

Held, (i that the right of re-entry on failure to 
pay the stipulated rent was an auxiliary provision 
to secure the payment of rent ; 

(2) that the Legislature having by the provisions 
of the Bombay Kent t War Restrictions) Act cut 
down the stipulated rent and enacted that the 
standard rent was the only rent that the tenant 
was bound to pay the right of re-entry could be 
made available only for the purpose of securing 
the payment of standard rent; 

that the standard rent having been paid, the 
right of re-entry could not bo enforced. & Kasti r- 
ihaiManibhaik.Hirai.ai, Dahvabuat, 22 Bom. L. R 

926 69 

Bombay Rent (War Restrictions 
No. 2) Act (VII Of 1918), s. 7— Receiving 

rent inexces3of standard rent—Chargefor electricity, 

■ receipt of — Offence, 

' The Bupply of electric light for promises let on 
rent is a matter of arrangement or contract between 
the tenant and the laudlord and the charge levic 
by the landlord for such supply does not uecessarily 
form part of the rent. 

A Landlord who chirges a fair anoint for electric 
light supplied to the premises in addition to the 
standard rent cannot be convicted of receiving 
excess rent under section 7 (l) of tno Bombty Rent 
(War Restrictions No. 2i Act. B Ram Gofal Kcpji 
v. Emperor, 2i Bom L. R. 900; 21 Or. L. J. 7.5 1^ 

Bombay Village Police Act (Vill of 

1857), ss. 14, 15 —Proceedings beforo Ponce 
Patil, nature of. See Oaths Act, s. 9 14/ 

Buddhist Law, Burmese-/#^;" 

—Younger brothers and sister#, whether preferred o 
' elder ones—Full blood, whether excludes half blood — 
Nearer and remote relations, preference between 

■ It is settled law, among Burmese Buddhists, that 
as between elder brothers and sistors and youngor 
brothers and sisters, the former are excluded by the 
latter in matters of inheritance. 

The role that the relations nearer in degree exclude 
the more remote, is limitod in its application to full 
blood relations, and fall blood relations exclude half 
blood relations, althongh the Utter are uearer iu 
degree. L B Taun® Mao i\ Acs® Nycn, 12 Bri. 
L. T. 101 

— — ————JPayin property—House built 

during coverture on payin property, ownership of. 

A house built, daring coverture, on the payin pro- 
party of the husband or wife becomes the joint 
property of the husband and wife, and neither can 
‘t>ust the other from possession. L B Ma 9him^Mj^ 
V. B A Travn®, 12 B*r. L. T. 202 


Bundelkhand Alienation of Land 

Act (II Of 1903), 3S. 16, 17 9 applicability 

of, to mortgage made after passing of Act. 

Section 17 of the Bundelkhand Alienation of Land 
Act does not apply to a decree obtained on the 
strength of a mortgage made after the oommence. 
ment of that Act. A Hanoman Prasad Nabaxn Sinor 
v. Habakh Nabain, i U. P. L R. A.) 1H2; 1# A. L. 
J. "'9: 4 ‘ A 142 551 

Burden Of proor— Admissions in previous 
suits, value of. 

The mere fact that cortain admissions made iu 
previous suits constituted a good defence to the suits 
in which they were made, cannot lead to the con. 
elusion that they were untrue. O Shf.o Dayal t\ 
Lalta Prasad, 21 O. 0. 1*4; 7 0 L. J. 6 )5 603 

- Party on idiom onus lies failing to adduce 
evidence, effect of. 

Where it is open to both parties to produce evi¬ 
dence concerning the existence or uon-existeuce of 
a particular fact, the party upon whom the burden 
of proving the fact lies does not discharge that 
burden by°sbowing that t he other side could equally 
well have Droved the contrary. Pat Ram Bilas 
Si.vgii r. Ramyad Risen, 1 P. U T. 685; 6 P. L. J^622 

Calcutta Municipal Act (III of 

|c59J), S. 3*1 — 'When a fixture has been 
attached to a building ,” moaning of—Applicability 
,tl section-Duty of prosecution. 

The words “when a fixturo has Mon attached to 
a building" in section 341 of the Calcutta Municipal 
Act ineau that the building must first bo in existence 

and the attachment of the fixture subsequent to the 

erection of the building, and the words cannot bo 
applied to a part of a building constructed at the 
same time as the main building itself. In order to 
apply the provisions of the section it is incumbent 
on the prosecution to prove the facts upon wh.oh 

2 applicability depend, C «‘™ 

v Co K FOB ATI ON OF CALCUTTA, 21 C. W. N. 704, 
r 6).)- Cit. J. 761 

L ___ 3 466 -Licensee for carrying on carriers 

business and for the animals kept by him, whether 
ZuU take out lion* «»« t«' P™™”** '" her ‘ 

TZriiaT,naX in addition to a tr.d. linen.. 

* £ ra liconao for hi3 animal* if ho keep* thorn 

r or promiBes whore he koopa thorn 

“ * Sit' .1 * Unlouttn Munioip.l Ant. 

rirrlaste of good 3 -Goods consigned by 
Ca L ,,,liability of, for loss—Goods not 

'ZZl tL-Re.ran.m.tj, 

[Zieri «*« ceaee,-Warekaa,er. re.pan.,M,tv 

7°Z STJaS. &&&* t * i-lmby rail, 

P \ „r chillies to bo delivered at Kasganj. 
113 bags o iTe< i i n a sealed wagon oil the 

The for unloading on the l*th 

llth May uod with / t!ie Railway expressly 

May :i«d 0 th it the 'vngon Should bs unloaded by 
provided th tti < n d with a local firm at 
the consignee. A « OQ hiB buha( f and 

t0 itai l wavrecei pt on 6th or 7th May. 
them the J firm/ presented himself on tha 

uTZt with..t the Railway receipt, and w M 
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Carriage of goods— coucid. 


permitted to unload the wagon, after doing which 
he left the bags on the Railway premises and 
went away. He tendered the Railway receipt on 
the 2>nd May and again did not remove the Bonds. 
On tho 31st Mny a member of the firm asked to be 
shown P's. goods. Bat with the exception of one 
bag the remaining bags which made up the con- 
signment were not then on tho Railway premises. 
p then brought the present suit against the Kail- 
way and the consignor for damages for the lo-s or 
non-delivery. R. was not produced a» a witness, 
nor was any evidence led to prove that ho did 
not in fact remove the goods, or as to the terms 
of any arrangement whereby, after unloading the 
consignment, the bags were allowed to reman on 

the Railway premises : . .. 

Held (1) that the Railway as carriers could 

not he’ made liable for any loss due to the care¬ 
lessness or neglect of the consignee in not re¬ 
moving tho goods within a reasonable time of their 

arrival at destination ; , .. . 

(2) that, in the absence of any explanation oi 
the delay between tho 13th May when the goods 
were unloaded and the 22nd May when the Hail- 
way receipt was produced, tho liability of the 
Riilway as carriers bad ceased ; 

( 3 ) that, in the absence of evidence, express or 
implied, of any arrangement with the Railway, there 
was no liability inourred by the Railway as ware, 
housera, and the mere faot that a charge was made 
for demurrage would not necessarily give rise 
to such an implication. A B. S. W. Railway v. 
Mool Chand, 18 A. L. J. 764; 2 U. P. L. R. <A.)268j 

C- P. Land Revenue Act (II of 1917), 

ss. 188, 192 — Co-sharers —Lambardar, non - 

resident—Servant, wages of, whether can he recovered 


from co-sharer. 

Where a lambardar , who does not reside in the 
village, appoints a private servant to do his work 
for him, ho canDot charge his co-sharer with the 
wages of this servant without proviouslv coming 
to some agreement with the co-sharer. N Raghu- 
RARDAYAL v. MADHOHAO 958 


C. P» Tenancy Act (XI of 1898), s. 41 

(7)- Occupancy tenant—Alienation of part of 
holding — Landlord, whether can re-enter. 

An alienation by an absolute occupancy tenant of 
a part of his holding without the consent- of the 
landlord does not entitle tho malguzar to sue for 
ojeetment of the transferee as a trespasser and to 
re-enter on the ground that the transfer is void 
as against him under section 41 (7» of the Central 
Provinces Tenancy Act. N Jodiira.! v. Daulat 

I 12 

--s> 45 —Sanction to transfer cultivating 

rights in sir land, unconditional, scope of. 

When tho Financial Commissioner grants an 
unconditional sanction for the transfer of cultivating 
rights in sir laud and such sanction does not restrict 
the transfer to any particular transferee, it is open 
In tho person securing the sanction to use it in 
favour of any person whatsoever. N Munir Moham¬ 
mad v. Rama 23 


—-S. 92 (2) —Jurisdiction of Civil Courts — 

Plea, determination o)—Duty of Court, 


C. P. Tenancy Act— conoid. 

In deciding whether the jurisdiction of a. Civil 
Court is barred under proviso 2 to section 92 of the 
C. P. Tenancy Act, the Court must take into 
account the true position of the defendant, as 
disclosed by all the pleadings, if the defendant 
takes up a position for the purpose of taking aavan- 
tigo of the bar created by the 2nd proviso to seotion 
92, tho Court must determine whether that proviso has 
any application. fM Khaja Mibja v Vithoba 966 
Charitable institution— Chatram— Person 

possessing substantial interest, who is. 

A person who has devoted time and energy in 
order to place the affairs of a chatram on a proper 
footing and to see that the objects of the trust are 
duly carried out., is a person possessing a substan¬ 
tial interest in the maintenance of the oharity so 
Q 3 to entitle him to sue under section 92 of the 
Civil Procedure Code, so, too, a person who lives in 
the neighbourhood of such an institution, and as a 
member of tho community, is entitled to make 
use of the choultry. IW Gopala Kbishnieb v, 
Ganapathy Aiyar, (1920) M. W. N. 478; 12 L. W. 
772 124 

Chota Nagpur Tenancy Act (VI B. 

C» Of I 9 48 ), S. 87— Decision by Revenue 
Officer—Appeal to Judicial Commissioner—Second 
appeal, whether lies. 

No second appeal lies to the High Court from the 
decision of the Judicial Commissioner passed on appeal 
against the decision of a Revenue officer under 
section 87 of the Chota Nagpur Tenanoy Act. 
Pat Jagdeshar Dayal Singh v Bhagd; Mahton, 
(1920) Pat. 302; l P. L. T. 705; 6 P L J. 6 *7 434 

- SS. 21 I, 270 —Order passed by Deputy 

Collector under s. 211 — Appeal, whether lies — 
—Deputy Commissioner, powers of, revision of. 

A Deputy Commissioner has no power to hear 
an appeal from a deoision of a Deputy Colleotor 
given under section 211 of the Chota Nagpur Ten- 
ancy Act, 

If it oan be shown that a Deputy Collector, whilst 
exercising under section 211 of the Chota Nagpur 
Tenancy Act the powers of a Deputy Commissioner 
delegated to him, has failed to exeroise a jurisdiction 
which ho might have exercised or has usurped a 
jurisdiction which it vras not within his oompetenoy 
to exercise, then the Deputy Commissioner would 
have power under section 270 of the Aot to order 
him either to exercise that jurisdiction or to re¬ 
frain from exercising it, as the case may be. Pat 
Tikait Ganesb Narayan v. Cmandd Mistbi, 5 P l. 
J. 468; 1 P. L. T. 729 268 

Civil Procedure Code (Act XIV of 
1882), 8.317 327 

Civil Procedure Code (Act V of 
1908), ss. 2 (2;, 96, O. XXII, rr. 1,3 

— Application for substitution as legal representative 

of party, dismissal of—Appeal, whether lies. 

An order refusing to implead a person as the 

legal representative of a deceased plaintiff is an 

adjudication of that person's claim within the 
definition in section 2 <2), Civil Procedure Code, 
and as a decree, such order is appealable. WI Ayya 
Mudali v. Veerayee, i -9 0 M. W. N. 467; 12 L w, 
188; 39 M. I, ' 21“; V*M «12 498 

- - — SS. 2(2), 104 10- , I 15 —Interrogai 

tones, order disallowing—Appeal Revision. 
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An order disallowing interrogatories is not a 
decree and is not open to appeal, nor is such an 
order open to revision, as the party adversely affect¬ 
ed thereby has a remedy by way of appeal from the 
final decision of the Court. S Firm of Yusifall^ 
Alkbhoy Karimji t’. Firm of Haji Mahomed Haji 
Abdullah, I4S. L. R 28 721 

-ss. 2 (17), 80 -Provincial Insolvency 

Act fill of iHOT), s. 20 —Receiver in insolvency, 
whether Public Officer—Notice to Receiver , whether 

necessary. . 

A Receiver appointed under the provisions of the 
Provincial Insolvency Act is a Public Officer within 
the meaning of section 2, clause \ 17) of the Liwi 
Procedure Code, and before an action can be brought 
against him notice must be served upon him in con- 
formity with the requirements of section 80 of the 
Code. B Db Silva v Govind Balvant, 22 Bom U 
E. 5.87:44B. 89> . , ^ 1 

_ s. I O —Suit for joint possession decreed - 

Appeal pending in Privy Council-Subsequent suit 

for profits, whether can be stayed. _ , 

Where it is shown that an appeal is pending before 
Elia Majesty in Council, an order for stay of a subse. 
quent euit can be made without any reference o e 
nature of the relief claimed in either suit. It is on y 
neoessary that there should be in bot BU1 s 
the suit and the appeal some matter which is direct j 
and substantially in issue in both cases. . 

Plaintiffs obtained a decree in a L-vnl . 

joint possession of certain lands with t 

execution of which was carried out. . • * 

appealed to the Privy Council Subsequent y P * 
iffs filed a suit to recover profits from he delend 
ants in the Revenue Court. In this a 
question of tide was raised which was also m issue 

in the appeal before the Privy Council: , P( i 

Held, that the subsequent suit could bo s y _ 
under section 10 of the Civil P r ° oe f v i T 

Wahid Am v. Ncsrat Ali, 23 0. C. 2i4; 7 •' 

» a 0 , 2P. r. L.E p (J,C. c .66 [( ._ f) ^ pr( . 

ceedings, nature oj—Revision-High Court, power 

Of—"Case," meaning of. rJ i | p r0 . 

An application under section 10 of th on 

oedure Code is not a case, and an order P a88e 
sqch an application is not the decision . ’ 

consequently, the High Court has no P ow e • 

fere with such an order in the exercise of its re 
sional jurisdiction under section 1 *5 of t e 

The word “case” in section 115, though n r _ 

fco a Bait, cannot be construed to mean 
looutory order in a suit notwithstanding 
erder Say be of such a nature that it ca»“0t be 
interfered with even under section 10 > o ■ 

when an appeal is preferred from the fi " al , L 
the suit. A bULTANAT JflAN BEOAM V. S ON DAK La , 

18 A. L. J.43lj42 A. 409 .. ..... , Tp . t 

---8. I I —Res judicata, applicability of 

—Competency of former Court to decide subseque 

In determining whether a decree operates as >es 
judicata in a subsequent suit, the test is 
the Court which tried the former suit had juris 
diction to entertain the subsequent suit: » 
not, the decision in the previous stn < J . 
operate as ret judicata to bar the tubsequ 


A Mata Prasad Shukdl v. Devi Shuklain, 2 U. P. 
L. R. (A.) 59 576 

--SS. II, Expl. V, O. XX, r. 12- 

Partition, suit for—Claim for future mesne profits 
— Decree silent—Suit, subsequent, for recovery of 
mesne profits, whether maintainable. 

Rule 12 of Order XX of the Civil Procedure Code 
expressly empowers a Court to make an order for 
future mesne profits. It is, therefore, permissible 
for a plaintiff, in a suit for partition and possession, 
to claim future mesne profits. But if suoh olaim is 
made and the decree is silent as to future mesne 
profits, the relief will be taken to have been refused 
and a separate suit for such profits will be barred by 
Explanation V of section 11 of the Civil Procedure 
Code. B Atmaram Bhaskar v. Parshram Ballad. 
22 Bom. L R. P82; 44 B. 954 419 

- S. II, O. XXXIV, r. I —Mortgage, 

suit on, by puisne mortgagee—Prior mortgagee made 
party to suit—Decision, whether res judicata. 

A paramount title cannot lie drawn into contro¬ 
versy in an action for foreclosure. A prior mortgagee, 
therefore, is not a necessary party to an action by a 
puirne mortgagee for foreclosure, the ohief object 
of which is only to cut off all rights subsequent to 
the mortgage and not prior to the mortgage. At the 
same time, a puisne mortgagee may make a prior 
mortgagee a party to the suit. If ho does so, the 
purpose of making the prior mortgagee a party 
should be clearly stated: but if no purpose is given in 
the plaint, or provided for in the decree, the prior 
mortgagee will not be affected by the judgment m 
nnv way. Where no relief is claimed, the subject- 
matter of the action is the interest of the mortgagor 
minus the interest of tbo first mortgagee and in 
such a suit no investigation as to the validity or 
extent of the prior mortgage can possibly be made. 
The utmost that can be required from the prior 
mortgagee is, that he should disclose his prior mort¬ 
gage if be is made a party to the suit. 

Nabayan Marwaki v. BniewAT Sinoh, i P. L.^ 

029 


_ S. 2 I , scope of— Applicability of section to 

- r^ -nToceedings-Jurisdiction, territorial, want 

J 1‘f-tZZn „««****- objKti °" l " i‘ ri,dtc, '°*' 

maintainability of. fliril Procedure Code, 

r? 

Procedure Code*! as regard- the institution of .u,t. 

relating to & the place of suing" 

The ™ rdB ri n J p roC edu r e f odo, include objections 
in section 21, f ml Pwoca , nd fchat 

t 0 the institution ot *e no jurU . 

the subject of theseit. of the C M1 Procedure 

The effect of BC f *°“ on to jurisdiction which an 
Code is that an J Court j 8 thereby precluded 
appellate or «««*»■' Co ^ored cured* tor all 
from allowing, m ^ be f ore the passing of the 
purposes unUw * ( and if such objection 

?.“S s M ££SZ 

I.SS- C-mr ** M. L.T. 76 
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(192.0) M. W. N. 4G0; 12 L. W. 217; 39 U. L. J. v08| 

43 M. 675 87 1 

- S. 24-2 ranker of case—District Judge, 

jurisdiction o)- Notice, whether necessary. 

A Distiiet Judgo may of his own motion transfer 
a. case from one subordinate Court to another 
within his jurisdiction without notice to the parties; 
but where a party applies for a transfer, he is bound 
under section 24 of the Civil Procedure Code to issue 
notice and hear the parties bsfore making an order 
for transfer, and if he omits to do so, he acts without 
jurisdiction and bis order is liable to be set aside. A 
Fatema t eg am v. Imdad Ali, 2 U. P. L. E. (A.) 83; 18 
A. L.J. SSL .560 

- S 35 — Co fit 8, award ot—Discretion of 


Court—Appellate Court, interference by, when justi¬ 
fied. 

The awarding of costs is in the discretion of the 
Court and a Court of Appeal onght not to interfere 
with the exercise of such discretion, unless there ha* 
been some misapprehension of facts or violation of 
somo established principle or there has been no real 
exercise of discretion at all. O Hull v. Paull, 24 
0. W. 3>2 421 

_— S. 39 — Application for transfer o/ decree for 

execution—Certificate not sent through District Judge 
— Application, whether “in accordance with law." 
Where the holder of a decree applies to the Court 
to have his decree transferred to another Court for 
execution, and his application is allowed, and a 
certificate issued, but through the mistake of the 
Court the certificate is sent direct to the Court in 
whioh execution is sought instead of through the 
District Judge, tho application of the decree-holder 
is nonetheless an application made “in accordance 
with law” as required by Article 162 of Schedule 
1 to the Limitation Act 

It is not uecesaary in an application for transfer 
for tho decree-holder to specify that tho transfer 
certificate should go through the Distriot Judge, 
Pat Konjbehari Singh v. iaeatada Mitteb, i P. 
L. T. 3o6 220 

-- S 41— Execution of decree —Transfer of 

decree—Application dismissed as time-barred -Re¬ 
cord, return of, to Court passing decree - Appeal, 
order set aside on, effect of-Executing Court , power 
of, to proceed with execution. 

A decree of the benares Court was transferred 
for execution to the Bhagalporo Court Before 
the latter Court the judgment-debtor took an 
objection that the application was barred by time. 
The objection was disallowed by the executing Court 
bat was upheld on appeal. The executing Court 
thereupon dismissed the application for execution 
as having been infructuous and sent the papers 
back to tho Benares Court with tho certificate 
required by section 41 of the Civil Procedure Code. 
Subsequently, the High Court set aside the order 
allowing the objeotion of the judgment-debtor. 
The decreo-holder, thereupon, made an application 
to the Bhagalpore Court to proceed with the 
exeoutiou. The Court aunt for the record from 
the Benares Court and proceeded with the exocu- 
tion: 

Held, that the effect of the order of the High 
Court was to put the partios in tho position in 
^•hich they were before the papers were returned 


to the Benares Court, and that, therefore, the 
Bhagalpore Court was entitled to proceed from, 
the stage at which the proceedings in execution 
had been stopped by the order of the Court of 
Appeal, the p. sition being as if no certificate of the 
manner of execution had been sent under section 
4 of the Civil Procedure f’ode to the Benares 
Court. Pat Udaibhan Partap Singh v. Sheobam 

Ji 987 

-s. 47, O. XXXIV, r. 14-Saleheldin 

contravention of O. XXXIV, r. 14, whether void or 
voidable—Proper remedy—Limitation Act (IX of 
. *0 *),8ch I, Art. 166 —Mortgagor continuing in 
possession under rent-note—Suit by mortgagee for' 
possession and rent, nature of. 

A sale held in contravention of rule 14, Order 
XXXl V, of the Civil Procedure Code i 3 not void 
but voidable at the instance of the mortgagor and 
in order to avoid it, it is sufficient for the mortgagor 
to show that tho sale contravenes the provisions of 
the rule, and the proper remedy is not a suit but 
an application undor section 47 of the Code made 
within thirty days from the date of the sale. 

V* here a mortgagor continues in possession of the 
mortgaged property under a rent-note passed at 
the time of the mortgage to the mortgagee, a suit by 
the mortgagee to recover possession of the property 
and the rent due on the rent-note is a claim arising 
under the mortgage within the meaning of rule 14 
of Order XXXIV of the Civil Procedure Code. B 
Bh.uchand Kirparam v Ranchhoddas Manchharam, 
22 Bom. L R. 670 231 

- S. 48 (I) (b) —Execution of decree— 

Limitation—Subsequent order directing payment, by 
what Court to be made . 

The subsequent order direoting payment contem. 
plated by clause ( 1 ) ( 6 ) of section 48 of the Civil 
Procedure Code must be an order made by the I'ourt 
which passed the decree aoting as that Court, and 
not an order of a Court ereouting the decree. PcLt 
Gchardhan Prasad v. Bishunaxh Prasad, (19*20) 
Pat 22 y 393 

- - S. 50— Limitation Act (IX of 19 f 8), 8oh. I, 

Art. 12 —Execution of decree—Attachment—Death 
<f judgment-debt or—Legal representatives not »w- 
pleaded — Sale, whether void — 8uit to set aside sale, 
— Limitation. 

V* here the property of a judgment-debtor is 
attached in his lifetime bnc he dies while the attach* 
ment is pending and the property is sold without, 
hia legal representatives being properly represented 
in the proceedings, the Bale is merely voidable on 
proof of prejudice but is not void. 

A suit, therefore, to set aside suoh a sale is. 
governed by Artiole 12 of Schedule I to the Limita¬ 
tion Act. O DIasdman v Gulzabi Lal, 23 0. 0 218 

549 

-— ■ S« 66 , applicability of. 

Section 66 of the Civil Procedure Code applieB 
only where a person claims title under a certified 
purchaser, and has no application to the case of a 
real purchaser. C Basin v. Tntijennessa Bibi, 24 
C. W.N.659 745 

-— Si 66 — Civil Procedure Code (Act XIV of 

1882,), «. 3i7 —Execution sale—Purchaser under 
old Code, suit by, against transferee of certified 
purchaser, maintainability of. 
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Civil Procedure Code—1908— contd. Civil Procedure Code—1908- contd. 


Under section 66 of the Civil Procedure Code of 
190 the title of the real purchaser of a property at 
a Bale in execution of a decree cannot be enforced 
against the certified purchaser as also against per¬ 
sona who claim a title derived from the certified 
purchaser. Under section < 7 of the »'ivil Procedure 
Oode of 1*82, however, the real purchaser had a title 
enforceable against tho whole world except the 
certified purchaser* 

The wider restriction embodied by the Legislature 
in seotion 66 of the Code of 1008 cannot be applied 
to oases where the title of the real purchaser 
accrued under the Code of 1 8S2 and was, at the 
time of its inception, subjeot only to tbe restriction 
contained in section 317 of that Code. Therefore, if 
the title of an execution purch »ser was perfected 
when seotion 317 of the (’ode of 1N82 was in force, 
the real purchaser, notwithstanding the passing of 
the new Code of 908, jg entitled to maintain a suit 
against a transferee of tho certified purchaser for 
a declaration that as tho certified purchaser was not 
the real purchaser, his transferee lias not acquired 
anv title under his conveyance. C Promotha Nath 
v.'Socbav Dasi, 81 C L. J. 463; 24 C. W.N. lOil 

327 

-S. 73, Sch. Ill, cl. (9; - Decree sent 

to Collector for execution—Bale proceeds, receipt of, 
by Collector, whether receipt by Court—Rateable dis» 
tributton Application, when to be made. 

Where a decree is sent to the Collector for exe¬ 
cution and the Collector sells the property of the 
judgment-debtor, then, as soon as the whole of the 
purchase-money agreed to be paid at tbe sale is 
paid to the Collector, it becomes assets received 
and held by the Court within the meaning of 
section 73 of the Civil Procedure Code, ami an ap¬ 
plication for rateable distribution made after that 
date mast be treated as out of time. B Dattatbaya 
Duhoappa V. Pundlik Narayan, 'll Bom L tt .*0 >1 

992 

-- S' 80 —Public Officer, suit against, for act 

done in official capacity — Xotice,uhether necessary — 
"Act” meaning oj . 

In the absence of a notice under section ^0 of the 
Civil Procedure < ode a suit will not lie against a 
public officer in respect of any act purported to be 
done by him in his official capacity. 

The term “act” in section bn includes a threat to 
do a future injurious action when that threat is 
conveyed through the performance of anj r action, such 
as Bpeeoh. writing, sending a notice or message and 
•oforth. M Superintending Engineer, Bezwada i\ 
CHJTTUBI BlMAKRISHNA vy i , M. L J. 16i; 1^ b ^ 
lfc8j <1920) M. W. N. 4tff; 28 M. h. T. J63 885 

‘ 8s 86— Ruling Chief\ suit ayaimt—Consent 

of Qovernor.Qeneral net obtained—Suit, whether 
maintainable . 

Plaintiff held certain lands of the defendant, a 
Baling Chief, for which ho paid no rent. Defend¬ 
ant applied for resumption of the muafi and the 
Court assessed rent against the plaintiff who 
brought the present suit for a declaration that he 
held a heritable right to remain in possession of 
the land without payment of rent. The suit 
wae dismissed on the ground that the plaintiff had 
net obtained the consent of the Governor-General 

f® fOouncfl under section 86 of the Civil Procedure 


Code, to sue the defendant. Plaintiff appealed and 
it was contended that as he was suing as a tenant 
of immoveable property, the suit was maintainable 
under the fifth proviso to seotion 88 of the Code 
without the consent of the Governor General: 

Held, that the suit was not by plaintiff as a 
tenant of immoveable property, and had been rightly 
dismissed O Amir 8inoh v. Jagat Jit Singh b* I 2 
• - - — S« 92 —Suit instituted with sanction of Ad* 


vocate*Qeneral — Party, addition of, after institution 
—Fresh sanction , whether necessary — Test , 

Wherein a suit instituted with the sanction of 
the Advocate-General under seotion 92 of the Civil 
Procedure Code, it is necessary to add a defendant, 
the test for determining whether such addition 
requires a fresh sanction from the Advocate-General 
before the suit can be proceeded with against him, 
is whether the scope of the suit has been really 
enlarged by the addition of the new party. (VI 
Gopala Krishnier v. Ganapathy Aiyar, <1920 M. 
W. N. 478| 12 L. W. 772 124 

-s. 92(h) — Trustee, new, appointment of 

— Court, power of, to direct delivery of property. 
Where in a suit relating to a trust new trustees 
are appointed, the Court has power, under section 
P2 [h of the r ivil Procedure Code, to make a deoree 
directing the old trustees to deliver the trust pro¬ 
perty to the new trustees. A jai Narain t\ Bankey 
Lal, 17 A. L. J. &67 566 

-- 8. I 1 0 —Appeal to Privy Council—Decree 

of lower Court confirmed in appeal Appellant taking 
up neio position in appeal to Privy Council—Certifi¬ 
cate for leave to appeal, whether should be granted. 
The value of the subject-matter in a suit exceeded 
Rs. lO.OuO, and the decision of tho first Court was 
affirmed on appeal by tho High Court. The appel 
lant applied for leave to appeal to His Majesty in 
Council, proposing in that appeal to take up a 
position that was not taken up in the argument of 
tbe appeal in the High Court: 

Held, that tho case was not a fit one for ths 
irrant of a certificate for leave to appeal to HiS 
Majesty in Council. A Maina Bibi v. Wasi Ahmad, 

2U.P.L.B«A)402 1 79 

— g. | |5 —Application to set aside sale — 

Deposit of compensation - Mistake of Court in caU 
culating anxount—Sale set aside—Revision. 

The High Court will not interfere in revision, 
under section J15 of tho Civil Procedure Code, 
with an order cancelling a sale merely because 
through a miscalculation of an officer of tho Court 
the judgment-debtor deposited a sum short by a 
few rupees of the amount due with his application to 
set the sale aside and immediately on discovering 
the mistake deposited the remaining ;amount C. 
Kabamali Molla r. Tamijcddin Molla, 82 0. L. J 

12 ° ’ 
_ St J |5— Revision—Error of law, whether 

A f mere error of law by an Appellate Court does 
nof afford to tho defeated party a right to apply for 
revisionunder section 116 of the Civil Procedure 
Code. A Bam Bahai Mai. ». Bnu Lal, U. P-g. 
B. i A.; 66 ; 18 A. L J. 373 

8 I 15—Revision—Interlocutory order— 
Arbitrary' order-High Court, interference by. 
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In a suit for a declaration that certain property 
sold in execution of a decroe was not liablo to 
attachment and sale and that it belonged to the 
paintiff and not to the judgment-debtor in execution, 
of the decree against whom the property was sold, 
the plaintiff impleaded the holder of the decree 
the judgment-debtor and the auction-purchaser as 
defendants. The auction-purchaser made an appli¬ 
cation to the Court to direct his co-defendant, the 
decree-holder, to depesit in Court tho amount 
realised by the auction-sale, and an order wa3 made 
accordingly. On revision: 

Held, 11) that the order wa3 not open to appeal 
but a revision was competent 

(2) that the order was arbitrary and uncalled for 
and must be set aside. A Murtazi Khan v. Lalta 
Singh, 18 A. L. J. ‘86 729 

.-S. II 5— Revision -Transfer of suits to 

another Court on party's application without notice 
to opposite party , whether material irregularity. 
Whore cross-suite were pending between the 
parties one in the Court of the Munsif and the other 
in the Court of the Subordinate Judge, and the 
District Judge on the application of one of the 
parties transferred both the suits to tho Court of the 
Additional District Judge, without issuing notice to 
tho opposite party: 

Held, that the Judge had acted with material 
irregularity and that his order, therefore, could not 
stand O Zuoor. Qadar Jang Bahadur v. Manager, 
Nanpaba Estate, 2a 0. U. 2'0| 7 O. L. J. 623| 2 U. 

P. L. R (J. C.> lb* 667 

-3. I 15, O. XI, r. 21—Revision- 

Interlocutory order—Material irregularity Juris¬ 
diction, want of High Court, interference by. 
See Accounts, suit for 231 

- s. 115, O. XXIII, r. I — Revision- 

Withdrawal of suit, order permitting, whether open 
to revision. 

An order, made with jurisdiction, permitting a 
plaintiff to withdraw a suit with permission to bring 
a fresh suit, is not open to revision by the High 
Court under Beotion 115 of the Code of Civil Pro¬ 
cedure. A Nanhby Lal v. Jaoannath Prasad 134 
- -S3. 141, 151, O. IX, r. 8 —Suit 

dismissed for default—Application for restoration of 
tuit alto dismissed for default—Application for 
restoration of application, maintainability of -Code, 
whether exhaustive. 

Where a suit is dismissed for default and an 
application for restoration of the suit is also dis¬ 
missed for default an application for restoration of 
tho previous application is maintainable under 
Order IX, rule 9 of the Civil Procedure Code read 
with section 141 of the ‘ ode. 

The mere fact that the word "review” is used in 
such an application would not change the character 
of the application. 

It is not necessary in every case to have the 
support of a section of the Civil Procedure Code to 
empower a Court to pass an order not expressly or 
impliedly forbidden and which is essential in tho 
interests of justice. The provisions of the Civil 
Procedure Code are by no means exhaustive. L 
Abdul Rahman Shah v. Shahana, 1 L 33^ 743 

-— S. 15 I—Appeal dismissed for default— 

Application for restoration—Limitation—Appel- 


OASES. " [1920 

Civil Procedure Code— 1908-contd, 

lant ignorant of order—-Extension of limitation 
—Inherent power of Court. Bee Limitation Act, 

s 3 P 789 

--s. 151 — Remand— Appellate Court, power 

of, to remand case. 

Under section 151 of the Civil Procedure Code 
an Appellate Court has power to remand a case 
although it falls outside the scope of Order XLI of 
the ('ode. Pat Aziz Fatua v. Shah Khairat 
Ahmad, 2 U P. L. R. vPatJ 48; (1920) Pat. 222 444 

-—8. 151,0. XVIII, r. 18, O. XLI, 

r. 23, O. XLIII, r. I (4) — Remand, order 

of, in exercise of inherent power — Appeal, whether 
lies—Local inspection —Court, power of, to use result 
of local inspection—Failure to make note of inspec¬ 
tion, effect of. 

Where the decree of a Trial Court is reversed 
on appeal and the Appellate Court, in the exeroise 
of its inherent power remands the case to the Trial 
Court for a fresh decision, no appeal lies against 
the order of remand as Buoh, inasmuch as the order 
does not fall within the purview of Order XLIII, 
rule 1(4) of the Civil Procedure Code, but an 
appeal lies from the decree of the Appellate Court 
reversing the deoree of the Trial Court. 

Under Order XVIII, rule 18 of the Civil Proce¬ 
dure Code a .fudge has power to visit a locality 
and to use the result of his local inspection for 
certain purposes, e. g. ,for the purpose of enabling 
him to understand the questions that are being 
raised, to follow the evidence to apply it, and to 
test it. and, although it is desirable that he should 
place the result of his looal inspection on the record, 
yet the omission to do so is a purely formal defect 
and would nob neoessarily vitiate his judgment. 
Pat Ram Chandra Rao i*. Nabayan Lal 909 
--s. 151, O. XLI, rr. 23, 25-i^ 

mand -Appellate Court, inherent power of. 

The powers of an Appellate Court as regards 
remand are not restricted to the cases specified in 
Order XLI, rules 23 and 25, of the Civil Prooedare 
Code, an Appellate Court may, in the exercise of its 
inherent powers under seotion 161 of the Code, 
remand a case if it considers it necessary for the 
ends of justice to do so. Pat Brijmohan Pathak 
v Deobhanjan Pathak, 5 P. L J. 146 664 

-S. 152 — Amendment of decree—Bmall 

Cause Court decree—Revision—Court, proper, to 
amend decree. 

The decree of a Small Cause Court is final and 
though in certain oircumstances it may be set aside 
or modified by a High Court noting in virtue of its 
revisional powers, it must remain the decree of the 
Court which originally passed it, when the High 
Court deolines to interfere with it on the revision 
aide. 

Therefore, in suoh a case an application for 
amendment of the deoree must be made to the 
Small Cause Court, and not to the High Court. L 
Khuda Bakbsh v. Alla Ditta, 1 L. 842 630 

■ O. I, I*. 8— Suit by temple worshippers to 
declare permanent lease to arobakas invalid, main* 
tainability of. 

A suit by the worshippers of a temple for, a 
declaration that a permanent lease granted to the 
ArohakaB in possession of the property ia invalid, i> 
maintainable under Order I, rule 8, Civil Procedure 1 
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Mohammad, 97 P. L. B. 1920; 52 P. W.B.102O 


Code. M Veebamchaneki Bamaswmya v. Soma 
Pitchatta, 38 M. L. J. 226; 43 M. 410; (1920) M. W. 
N. 393 585 

- O. 11*1 2 —Cause of action—Plaintiff 

entitled to tiro reliefs — Omission to sue for one relief, 
effect of. 

Plaintiff instituted a suit against the defendant 
company claiming damages for the demolition of a 
house standing on land which, he alleged, belonged 
to himself and the company jointly: he also alleged 
that he had been dispossessed from his share in the 
property by the company who had appropriated 
the materials. He obtained a decree. During the 
pendency of the suit on appeal, he brought the pre¬ 
sent auit for a declaration of his title to his share 
in the land and for partition of that share by metes 
and bounds: 

Held, that as the oauso of action in both the suits 
was the same, the present suit was barred by Order 
IT, rule 2, Civil Procedure Cody. C Khardah 
Company, Ld. v, Dcbga Chak»v Chandra, 41 C. 
640 636 

• ■ -- O. II, r. 2 —Separate covenants in same 

deed—Separate suits, -whether barred 
Where two covenants are contained in the same 
deed, but the performance of each is secured in a 
different way, suoh covenants give rise to separate 
causes of action and although they may be joined in 
the same euit, Order II, rule 2, of the Civil Procedure 
Code would not prevent separate suits being insti ti¬ 
ed on them. N Baibhan v- Baoji, 16 N. L. B. 


143 


_O. II* f. 2—Suit based on provisions of 

dooument—Suit, subsequent, baaed on same docu¬ 
ment, whether maintainable. See Construct^* 
of Document « o _ 

O. Ill, rr. 1,4, o. XX, rr. 2 , 3^ 


Date for pronouncing judgment-Not ice to C° un>tel > 
whether sufficient— Judgment recorded and dale “• V 
predecessor of Court-Judgment Vrono^ncedsecond 

time by successor of Court, legally of , iy jg 

A Court adjourned a case to the 2oth March 1918 
for the purpose of pronouncing judgmon . 
date a decree for pre-emption was grantod coupled 
with the condition that unless the requisite p 
emption-money was paid wxtlun one . 

decree would become void. Payment was D 
Within the time fired, but on the ■ th 
decree-holder mado a ropreseoUt pr0 . 

that he was not aware tliat judgmen money; 

nounoed and asked for permission to pay the mo^ey 
the officer who passed the decree having *•“ 
ferred, hia successor, while admitting tha he had 

no power to extend the time or 

the conclusion that ju d 8 me “J ia although the 
nounoed on the 26th March 1918, aUhougn 

record sliowed that on that date pad- C— 

were present, he accordingly, on ^ ‘ already 

19i8, proceeded to pronounce judgm< , 
signed and dated by his predecessor: 

that there wae no reason for ^ing tb ^ 

SJ *£jrZ P Co U £ D ~S in 

pronouncing, for the <*“\ ood £™ 0 ’£ ^^7« TaTi .. 
ed and dated by his predecessor. L Bhalla t. r* 


' O. VI, P■ 4— Fraud, suit to set aside decree 
obtained by — Pleadings—Particulars —Ex parte 

decree obtained upon false claim, whether maintainable. 
Order VI, rule 4, of the Cikil Procedure Code 
dearly requires that a party relying npon fraud 
must state the particulars of the fraud in his plead¬ 
ings. General objections, however strong, are in¬ 
sufficient and must be entirely disregarded 

An ex parte decree which has become final cannot 
b9 re-opened in another suit, except upon the ground 
of fraud as an extrinsio collateral fact vitiating the 
proceedings in which the decree was obtained. It is 
not sufficient to allege that the ex parte decree was 
obtained upon a false claim. Pat Janki Kueb v. 
Mahabir Singh 317 

-O. VI, r. 17 275 

-O. VI, r. 17 —Amendment of plaint — 

Appellate Court, powers of, to allow amendment — 
Amendment not altering nature of suit. 

Plaintiff sued for possession by pre-emption of 
certain land transferred under an adhlapi tenure. 
Th* Court of first instance found in favour of the 
plaintiff on all the issues, but dismissed the suit on 
the ground that the plaintiff had not stated in the 
plaint that he was prepared to perform all the 
conditions attaching to the adhlapi tenure. An 
application for amendment of the plaiut was reject¬ 
ed as having boon mado too late. On appeal, the 
District Judge allowed the amendment: 

Held, (i; that the Appellate ourt had ample 
power to allow an omendmont whioh did not 
offend against any provision of the law ; 

that the amendment ullowed in the present 
case did not altor the nature of the suit and that it 
was a fit case in which amendment ought to have 
been allowed. L 8adda Khan v Sultan Khan 965 
-O. VI, r. 17 — Plaint, amendment of, when 

permissible. 

Order VI, rule 17 of the Civil Procedure Code 
gives a Court ample powor to permit the amendment 
of a plaint, and this power Bhould bo liberally 
exercised; but whore an amendment would pre¬ 
judice tho opposite party, as where the amendment 

would introduce a totally different, new and inoon- 

pistent case, leave to anend should bo refused. C 
Bkbati Raman Basak o. Haris Chandra Habak, 24 

C W. N 749 „ 665 

— o. VIII, r. 5 — Discretion — Appellate 

Court duty of — Pleading «— Plaint, allegation in, 

net denied, effect of. ........ 

Where in the exercise of its discretion under 
the proviso to seotion 68 of tho Evidence Act, and 
ruloA, Order VIII of the Civil Procedure Oodo, an 
Appjl’late Court reqnires clearer proof of attostation 
of a document, it is tho duty of the Court to call 
for such proof, and not to decide that tho document 
has not been proved, merely booause the plaintiff 
did not examine all the attesting witnesses 

An allegation of fact in a plaint whioh is not 
denied specifically or by necessary implication by 
the defendant, must be deemed to have been admit- 
Md bv him M VXHKITA Kiddi i>. Mdtnulu Pambulu, 

lUM M *. s. 6 2 28 M. L. 1\2H 80 ( 

' — o. IX, rr. 3, 4 -Application Jer meter. 

tmoment of mesne profits dismissed in default — 
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Amount claimed exceeding pecuniary jurisdiction of 
Court—Fresh application to Court having jurisdic- 
• tion , whether barred. 

An application for the a6ceitaimrent of mesne 
profits was made to the < ourt which by its decree 
had awarded these profits, but the amount claimed 
was in excess of the pecuniary jurisdiction of the 
Court. Tho application, however, was dismissed in 
default under Order IX, rules 3 and 4 of the Civil 
Procedure Code. Thereupon a fr«.sh application 
was made and in this, too, the amount claimed 
exceeded the Court's pecuniary jurisdiction; the 
application was accordingly returned for pre^enta- 
tion to a Court having jurisdiction, w hen presented 
to the ’.utter Court, an objection was taken that the 
application was not entertainable in view of the 
order dismissing the first application : 

Held, that the order dismissing the first application 
was one made by a Court not of competent juris, 
diction and that the second application was main¬ 
tainable. C Kamala Kama Hoy v. Monaraddi 

203 

-— O. IX, r. 9, O. XLVII, r. I —Dis- 

missal of suit lor default—Remedy of plaintiff- 
Restoiativn, application for—Review, application 
for , whether entertainable. 

Where a suit has been dismissed for default, the 
only course open to the plaintiff is to make au 
application for restoration under Order IX, rule 9 
of the Civil Procedure Code. Suohun application must 
be made within 30 days from the order of dismissal, 
and this rule of limitation cannot be evaded by 
making au application for review under rule l of 
Order XLVII Pat Sueorajxandan Singh v, 
GirJanandan Singh, 1 P. L. T. 673 191 

-O. XI, r. 21* applicability of—Penalty 

under rule, nature of — Penalty, when to be 
imposed. See Accounts, son for 281 

- O. XVII, r. I —Process-fees, non-pay¬ 
ment of, within time — Failure of witness served tn 
sufficient time to appear—Adjournment, power of 
Court to grant. 

Where process-fees for the summoning of witnesses 
is paid after expiry of the time fixed by the Court 
for this purpose, but summonses are, notwithstanding, 
Berved on them in sufficient time to enable them to 
attend, and they fail to attend, the Court ought to 
grant an adjournment to enforce their attendance. 
N Madhodas i>. Giroharii.al, 16 N. L. R. 1 426 

— O. XVIII, r. 5« See Penal Code, s. 193 

830 

■ O. XX, I*• 2 —Judgment written by 
officer who heard evidence, pronounced by successor 

— Prejudice—Objection to procedure, absence of _ 

Judgment, whether legal. 

The mere fact that a judgment written by an 
officer who heard and recorded the evidence is pro¬ 
nounced by liis successor would not render the 
judgment illegal, unless tin parties affected are 
prejudiced and objection to tho procedure is 
taken promptly at the earliest possible opportunity 
Pat Lakhiama jiu v. Lokenatii Das, I P. L T 
77. 5 r L. J. 147 4 27 

—-- O.XXI, r. 2— Adjustment out of Court 

T—Adjustment not certified, when may be ignored. 


oases. 

Civil Procedure Code—1 908— cent*. 

Under rule ?, Order XXI, of the Civil Procedure 
Code an adjustment of decree out of Court which 
is not certified to the Court can only be ignored in 
proceedings iu exeoutiou of that particular decree^ 
N Mathura v. Chotu 123 

-— O. XXI, r. 15, O. XLV* r. 15- 

Friry Council decree—Leave to execute decree 
obtained by some only of several decree-holders — 
Application on behalf of all, whether maintainable 
—High Court, jurisdiction of, to question decree of 
Privy Council—Decree awarding costs separately 
against several jversons—Separate applications for 
execution, whether irregular 

Where there are several decree-holders under a 
decree of the Privy Council, but all of them have 
not obtained permission under Order XLV, rule 16, 
of the Civil Piocedure Code to execute the deoree, 
those who have obtained permission are entitled, 
under Order XXI, rule 16, to apply for execution on 
behalf of all . - 

A High Court has no jurisdiction to question a 
deoree of the Privy Council, and to hold that it is 
void and incapable of execution on the ground that 
one of the appellants had died before it was passed. 

v here by a decree different persons are awarded 
costs separately against certain other persons, an 
application by each of the persons entitled to costB 
for execution of tho decree against those made liable 
for the oosts is not irregular Pat Baijnath 
Gosnka v. Ravaneshwar Prasad Singh, 1 P. L. T. 
426 212 

-O. XXf, IT. 84, 92, o. XLIII, 

r. I (j) — Execution of decree — Pale, set aside for 
default of purchaser — Appeal, whether lies. 

An order setting aside a sale in execution of deoree, 
because of the default of tho auction-purchaser .in 
depositing the purchaaer-money, is not appealable. 
#4 Katori Kun.ira r. Ajudia Prasad, 2 U P. L. B. 

(A.) 81 597 

-O. XXI, r. 89 — .Execution of decree — 

Mortgage by judgment-debtor after sale—Right of 
mortgagee to apply to set aside sate. 

A person who acquiree a mortgage interest in 
property after a Court sale is not a person entitled 
to upply under Order XXI, rule 69, Civil Procedure 
Code, to set aside tho sale, that rule is limited to 
those persons who acquire an interest before the 
sale. IYI Gopala Krishna Naickf.r i> Vibvanatha 
Iyer, 3j M. L. J. 64; iz L. W. 166; 28 M. L. T. 162 

855 

- O. XXI, r. 93 —Execution of decree — 

Sale set aside — Auction-purchaser, remedy of —• 
Suit to recover purchase-money, whether maintain¬ 
able. 

There is no principle of equity or law according 
to a hich an auction-purchaser is entitled to a refund 
of the purchase-money, in case it is discovered 
later on that the judgment-debtor had no saleable 
interest. The remedy provided by Order XXI, rule 
93 of the Civil Procedure Code i3 confined to au 
ord**r for re-payment under the circumstances men* 
tinned iu the rule A suit for refund of the purchase, 
money is not maintainable. A Ram SaROOP t\ 
Dalpat Bai. 16 A. L. J. 90>; 2 U. P. L. R. ^A.l 318; 

105 
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-O. XXI, r. 99, order under, refusing ap¬ 
plication of execution purchaser for possession —Suif 
for possession — Limitation. 

Where an application to be placed in possession 
by an execution-purchaser, vrho is not entitled to 
possession, is disallowed under rule 99 of Order XXI, 
Civil Procedure ''ole, and he brings a suit for 
possession such suit must be brought within one 
year from the date of the order disallowing the 
application. P C Baloeo u. KanhaiyaLal, .6 N. L. 
R. i(M; -4 C, VV, N. 1*0 ; (I92J; M. W. N. 545;^t2 

L> T:™p. XXI, rr. 100, 101, 103 —Order 

under r ;0 — Suit to contest order—Limitation 
applicable. See Limitation Act, Sc h. I, Art^U 

-O. XXI, r. 103, O. XXXI/, r. I 

— “ Any party " in 0. XXI r. 103, mean.ng of - 
Transfer of Property Act (IV of 1882,), sc. 52, 91 \ (/) 
— Money-decree-Mortgage suit, pendency oj, at date 
or money decree—Sale in execution of money- 
decree before decree on mortgage—Auction-purchaser 
under mortgage decree, right of, to oust purchaser 
under money-decree. 

The words “any party” in Order XXI, rule 101, of 
the t ivil Procedure c ode refer to any party to the 
petition, and not to the decree under execution 
Appellant purchased certain property at a Court 
sale held in execution of a money decree. After 
the attachment lmt before sale, a mortgage suit was 
filed in respect of that property. Subsequently a 

decree for sale was passed m the mo £S?S® 
and the respondent purchased the property in> execu- 
tion of that decree. The attaching creditor was n t 
impleaded in the mortgage suic: 

Held, that the respondent was « nt,t ed t0 0U 
appellant ns the latter’s purchase was 

in proceedings on the mortg « ■ creditor |, 0 

these provisions and as a 1 J d noth ing to 

obtains no interest ^ P fa J our 7 foun dcd on the 

which any equ. y m C01lld bo annexed, 

ht\?d e p uriha a sed himself, rely on as improving his 

^Section 52 of the Transfer ^Prope^Act does 
not invalidate a sale -Phaser's hands to the 

though no transfer had g hfe wh ich an attaching 

Per Seshagirt ^i^^deem is not an into- 
creditor possesses of suing to 

rest in property. -action r -2 of the Transfer 

The Principle underlyingject.on ^ 

of Property Act is app dinif relating to the 

knowledge tb*t _«, sm; V* Buch a 9Q it and pur- 
property, deliberately y DBAM0X „ 0 ULLAi v. 
chases the P«»P«Jy- K> 2 tfh, 43 M. 63«» 8» «. 

IUta Hada*. ' *0! 

fc J. 456, 28.M L T. 812 


--0. XXIII, r. I —Order for withdrawal 

made in circumstances outside scope of rule, effect 
of—Fresh suit, maintainability of—Court trying 
subsequent suit, whether can question propriety of 
order of withdrawal. 

An order for withdrawal of a suit with leave to 
institute a fresh suit, made under Order XXm, 
rule I, but in circurastanoes not within the scope 
of the rule, cannot be treated as an order made 
without jurisdiction, such order is consequently not 

null and void . 

A fresh suit instituted upon leave so granted is 

not incompetent 

The Court trying the subsequent suit is not com. 
petent to enter into the question, whether the 
Court which granted the plaintiff permission to 
withdraw the first suit with liberty to bring a fresh 
suit had properly made such order.. C ITRlDTANATrr 

Kuv v. Ram Chandra Barca Sakma, 24 C. W. N. 
7 jfl> 31 C L- J. 482 806 

-- o. XXIII, rr. I, 2—Redemption, suit 

for, withdrawal oj, upon condition—Condition not ful¬ 
filled—Subsequent suit whether maintainable. 

Plaintiff brought a suit for redemption but was 
allowed to withdraw it with leave to bring another 
suit within two years. Ho filed another suit for 
redemption more than two years ufter the with. 

drawnl of the first suit: , t . jL 

Held, that it was not opon to the Court in the 
first suit to impose a limitation of time within which 
the second suit must be brought, and that so long 
as the second suit was brought within the ordinary 
period of limitation applicable thereto it was not 
barred B Hamchandra Kolaji Patil v. Hanmanta 
Laxman Kaparkar, 22 Bom. L. R. 939; 44 B. 9<9 

_ O. XXIII, r. I (3) — Suit dismissed at 

request of plaintiff—Subsequent suit including part 
of subject-matter of previous suit, whether maintain- 

Where, rather than amend his plaint, a plaintiff 
requests that his suit bo dismissed a subsequent 
Buit by him, including part of the subject-matter of 
the previous suit, is barred bv Order XXffl, rule I 
m of the Civil Procedure Code. P Shkikii Hassan 
u Gauki Shankar, 129 P. R. '919 271 

_ O. XXIII. r. 3, O. XXXIV. rr. 4, 

5 _ Mortgage suit-Consent decree, power of Court to 

pars—Form of decree—Final decree, absence of — 
Decree, whether can b6 executed—Attachment, whe¬ 
ther necessary. 

If a decree is passed in accordance with Order 
XXXIV, rule 4 of the Civil Procedure Code, then 
such a decree is incapable of execution until a final 
decree is passed under the provisions of rule 5 of 
the Order But from this it does not follow that in 
a mortgage suit the Court is powerless to pass a 
consent decree otherwise than in acoordanoo with 
the provisions of Order XXXIV, rule 4 of the Code. 
Order XX 111. rule 3, gives ample power to the Court 
to pass a decree in accordance with the terms of 
settlement, and Order XXXIV, rule 4, most be 
taken as subject to the provision of Order XXIII 

rule 3. ,. 

v\ here a consent decree in a mortgage salt pro¬ 
vides that the properties shall remain mortgaged 
and hypothecated and that if the money doe to the 
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plaintiff is not paid by a certain date he would be 
entitled to take out execution, and default is made 
in payment of the money, it is not necessary for 
the plaintiff to go through the formality of attaching 
the properties before taking out execntion. Pat 
AkunbaTi Kumari v. Ram Kiraxjan 299 

- O. XXXII* r. 7— Mortgage unit—Minor 

defenihmt—Decree on admission—Decree not made 
absolute—Mortgage,second, of suit ■property—Sanction 
of Court not obtained—Mortgage, whether void or 
voidable. 

In a mortgage suit certain of the defendants were 
minors and tho claim was admitted on their behalf 
by their guardians for the suit, and n preliminary 
decree for foreclosure was passed. The decree was 
not made absolute. The guardians of tho minors 
then executed another mortgage of the same pro- 
perty in favour of the decreo-holder in part pay¬ 
ment of his decree and for tho remainder executed 
a money bond, but this arrangement was not report¬ 
ed to the Court and the sanction of the Court was 
not obtained. Upon a suit on this mortgage one of 
the guardians admitted the mortgage while on 
behalf of the other (here was a denial: 

Held, that the mortgage was not void but merely 
voidable as against th« person who contested it. 
N Buauiratii e. Nakayan 178 

- O. XXXIIl, r. 2- Application for leave 

to sue in forma pauperis— Presentation of applica¬ 
tion, what amounts to 

The presentation of an application under Order 
XXXIIl, rule 2, of the Civil Procedure Code, for leave 
to sue in forma pauperis to the Judge through the 
Clerk of the Court is a proper presentation within 
the meaning of that rule It is not necessary for 
the applicant to place the petition in the actual 
hands of the Judge himself. N Jairam u. Motilal, 

17 N. L. R. 22 961 

— O. XXXIII* Ur. 5* 6 —Application to 

sue as pauper by next friend of minor—-Next friend 
not pauper— Procedure. 

In dealing with an application by the next friend 
of a minor for permission to sue as a pauper where 
the next friend is not a pauper, thel Court ought to 
proceed under rnlc 6 of Order XXXIIl of the ( ivil 
Proceduro Code. Amirmai v. Secretary cf State 
for.India, 23 C. W N 955 445 

-- — o. XXXlVi 2* 3* 4* 5 —Mortgage 

decree —Amount accruing due to mortgagor after 
due date —Suit to recover amount, uhether main- 
tainable. 

In a suit brought upon a mortgage the amount 
due is calculated only up till the due date fixed in 
the preliminary decree, and in the Civil Proceduro 
Code there is no provision by which a suit for an 
amount which became due after the due date should 
not be realisable in a subsequent suit Pat Tara 
Chand Marwari v Brojo Gopal Mukharji, 1 P L, 
T. 614} 5 P. L .1 C95 180 

- O. XXXIV, I*. 6 —Mortgage •decree, con¬ 
struction of—Property of mortgagor other than that 
mortgaged, whether can be sold 

A compromise decree passed in a mortgage suit 
directed the payment of the mortgage money by 
instalments and went on to provide: “In default of 
the payment of any two instalments, the plaintiff 
should recover tho whole of the amount then due 
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including all the future instalments by sale of the 
mortgaged property through Court”: 

Held, that the decree did not give any right to 
the decree-holder to proceed against any property 
of the judgment-debtor except the mortgaged pro. 
perty. B Janardan Shankar v. Kbishnaji, 22 Bom. 
L. R. 953 377 

- O. XXXIV, r. 14 —Decree in mortgage 

suit payable by instalments—Provision for default- 
— Decree-holder, whether entitled to enforce decree. 

A decree in a mortgage suit provided for payment 
of the mortgage-debt by instalments and directed 
that in the event of two instalments being in default 
tho decree-holder would bo entitled to recover the 
whole sum then due by sale of the mortgaged pro. 
perty. The judgment-debtor paid the first instal¬ 
ment, made default in the second and paid the third. 
The decree-holder applied to executo the decree by 
sale of the mortgaged property: 

Held, that tho decree-holder was bound by the 
terms of the decree and was not entitled to bring 
the property to sale, because admittedly there was 
a default in the payment of one instalment only at tho 
time of the application for execution. B Hanmant 
Timaji Desai v. Raguavendra Gokurao Desai, 22 
Bom. L R. 660: 44 B 981 221 

-O. XXXVII, r. 3, O. XXXVIII, r. 

5— Attachment before judgment—Consent order 
charging property with amount of claim—Nature of 
charge. 

Where upon an application under Order XXXVIII 
of the '. ivil Procedure Code for attachment before 
judgment in a suit brought against an insolvent 
debtor, the Court on the application of the debtor 
for leave to defend the suit made an order by con. 
sent granting the debtor’s application conditional on 
his (a) consenting to tho interim attachment of his 
property and to the said property being charged with 
the re-payment of the amount of the plaintiff's claim 
and (6) furnishing security within a fortinght of the 
date of the order: 

Held, that the charge created by the aforesaid 
order was not of a temporary character bnt subsist¬ 
ed till rc-paymout of the plaintiff’s claim C East 
India C igarette Manufacturing Company Ld. v. 
Amanda Mohan Basak, 24 C. W. N. 401 10 

-O. XL, r. I (a) —Receiver, appointment 

of, after termination ol litigation, legality of. 

A Court has no jurisdiction to appoint a Receiver 
in respect of property regarding which no litigation 
is pending. Pat Chandresiiwar Prasad Naraix 
Singh i>. Bishf.siiwar Pratap Narayan Sahi, (1020) 
Pat. 231; 5 P. L- J. &J3; 1P.L T. 643 4 05 

' O. XLI, r, 5 — Security, failure to furnish 
—Execution of decree, whether can be stayed—Duty 
of judgment-debt or—Order staying execution, whether 
can be made after decree has been executed 
A Court cannot stay execution of a decree upon 
a mere speculation of a vague character. 

A judgment-debtor is not entitled to have an 
order for stay of execution when the security 
required by the law has not been given. 

It is the duty of the judgment-debtor .to ask the 
Court to fix the amount of security which he haB 

to furnish in order to get a stay of exeoution of 
the decree. 
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No order for stay of execution can be made after 
the decree has been executed. L Giiulam Mustafa 
Khan v Giiulam Nabi 442 

- O. XLl, r. 5 —Stay of execution—Order, 

whether can be made when execution not pending 
No order for stay of execution can be made where 
there is no application for execution of the decree 
under appeal pending before any Court L Naraiv 
Singh u. Anui* Singh 302 

--- O. XLl, r. 10 —Pauper appellant — 

Security fer cats, order for — Jurisdiction. 

An Appellate Court has jurisdiction, under rule 
10 of Order XU of the Civil Procedure Code, to 
require security from a pauper appellant for the 
respondent’s costs. IVI Saldanaha v. Henry Hart, 
1102iij M W. N. 534; 2 L. W. 333 7 94 

_O. XLl, r. 33 — Decree against several 

defendants—Appeal by some defendants ■ Appellate 
Court, power of, to modify decree in favour of nor:- 
appealing defendant, 

A decree was made partly against A. and partly 
against B. A alone appealed and did not make B a 
party to the appeal. The Appellate Court found that 
the whole claim of the plaintiff should havo becu 

decreed as against A alone: 

Held, that the Appellate Court had power under 
Order Xi I, rule b3, of the Civil Procedure Code, to 
modify the trial « ourt’s decree by dismissing the 
plaintiff’s suit as against B and decreeing the whole 
of it as against A. A Jawahar Bano i\ Suujaat 
Husain Beg, i 8 A. L. J. 9/5; 2 U. P. L. R U-,^09 

-- Sch. II, paras. 15 (1) <c)» 20— 

Arbitration- Award on matter not referred separable 
from rest of award— Arithmetical error, whethei 

Where aTIrbitrator, in order to determine the 

divisible assets of a joint family . bu8ines ®> 
a finding that those assets aro subject to a habil y 
in favour of a poison who is not a party to tL 
arbitration, and this finding purports to bo arrived 
at with the full consent of the parties to the g 
ment to refer to arbitration, and where that port,on 
of the award is separable from the rest, tho award 
t not open to any "val.d objection on th,, gronnd o 
the arbitrator’s having determined a matter not 

"ElvSriftE'“contain 0 . "hie arithmetic. 
mUtalre i not othe^ire mvaiid witbre tho.ean.n, 

S&3E&* 585 

18 A. L. J. 241, 2 U.PL (Ad 104, 42 JL.^ *** 

crmpnnp icing ^und 

And the °"'f ,C»'‘ Ug origi- 

with the matter is the P I w hich the regis- 

nal civil jurisdiction at th P ^ ali Akiitar 

tered office of the compares situate M ^ y 2fc6; 
v. People’s Industrial Bank, a>tu, £07 


607 


2 U- P. L R- lA.) 163 f,)—Winding-up petition 
ing-up petition from fie oj u , 


Appeal, whether lies—Abuse of process of Court — 
Bona fide dispute as to indebtedness of company, effect 
cf —“Neglected to pay", meaning of. 

A creditor presented a winding-up petition against 
a company under section ifii (i) of the Companies 
Act The company thereupon made an application 
to remove the winding-up petition from the file of 
the Court and for stay of all proceedings in 
connection therewith, on the ground that the 
winding-up petition was an abuse of the process of 
the ourt and also on the ground that the winding- 
up petition was presented by tho creditor with an 
ulterior object, viz , to put pressure on the company 
to accept terms of settlement in a litigation which 
was pending between tho company uud the creditor. 
At the time of these applications two suits were 
already pending between the company and the 
creditor for the enforcement of the claim of each 
against the other The Court of first instance 
dismissed the application of the company for tho 
removal of the winding-up petition of tho creditor 
from tho file of tho Court, but directed that the 
company would bo at liberty to appeal against the 
order of dismissal under certain terms: 

Held , (l» that having regard to tho terms of tho 
order giving effect to tho judgment, an appeal was 
competent against tho judgment under clause 15 

of the Letters Patent; . . 

12 , that the learned Judge was not right in dis- 
missing tho company’s application in totoi 

,:u that tho proper order to bo made, under the 
circumstances of tho case, would be that the 
winding-up proceedings be stayed until the deter- 
minatiou of the two suits between the company and 

^When a company is solvent and there is ground 
for supposing that there is a bona fids dispute as 
to a substantial part of th- debt on which a winding- 
up petition is based under section H HI of the 
Companies Act, the proper course for tho creditor 
ia to file a suit and not to make an application under 

SC lt'^s a wel/recognised principle that the Court 
has inherent jurisdiction to stay proceedings when 
they amount to an abuse of its process. 

When a debt is bona fide disputed by a debtor 
company, it cannot bo said to have “neglected to 
nav’’ the debt within the meaning of section 108 
P f y of the Companies Act C The Company v. 
Himes war Shoii,*8 «. W. N. 844 581 

Compromise by some of several successors of 
mortgagor, whether binding on others. 

Two out of live representatives of a mortgagor 
entered into a compromise with the mortgagees 
i t hav nurnoned to effect afresh mortgage of 

^’7atUXS propel i r ? the 014 , “ u - 

r . Port mortirasre In a suit by the suooossors 
IYTZ bre co-heir, for redemption of tho origin.! 

the compromise w.s invalid, and that 
the plaintiff. were entitled to redeem ‘he anginal 

mortgage on o lO^P. LJ 

NaBAINLAL V. MCRLIDHAW, l * 129 

elating to matters outside scope of suit— 


Registration, whether necessary, 

Wr en a suit is properly compromised but th« 
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Compromise- concid. 

adjustment coneists partly of an agreement relating 
to matters outside the scope of the suit, if the 
entire compromise is laid before the Court and the 
Court is invited in consequence to dispose of the 
suit, and the Court does dispose of the suit accord- 
ugly, then the agreement is exempt from regis- 
ration although the decree deals only with the 
subject-matter of the suit and does not deal with 
the portion of the compromise which lies outside 

the suit. Pat A Ri-NBATi i’. Ram Niranjan 299 
Confession, retracted, value of. 

A retracted confession, uncorroborated in material 
particulars by independent and reliable evidence 
and which does not bear the impress of truth, cannot 
be used for any purpose, much less for the purpose 
of basing a conviction thereon. Pat Ragiiu 
Biidmij v Emperor, 1 P, L. T. 241; 6 P. L. J. 430; 21 
Cr I .T. "05 49 

Construction of deeds relating- to 

land - Tonation between measurement* and [.Inn 
Where in deeds relating to land there is a variation 
between measurements and plans it is a well- 
recognised principle of construction that reliance 
should ordinarily be placed on the latter. LJohri 
v Jowabra, 9> P b. R. 1919 67 

Construction of document— Compro¬ 
mise-Party to dispute giving up rights in property 
allotted to the other, effect of — Inheritance, rights 
6 f, u'ether effected. 

A Muhammadan made a Will by which he devised 
the whole of his pi operty to his eldest son. Subse- 
quently, he oxecuted a deed of gift, by which he gave 
the whole of his property to his wife in lieu of 
dower. After his death, a dispute arose between 
his eldest son and his widow as to their respective 
rights under the Will and the deed of gift. The 
dispute was compromised, aud a certain portion of the 
property was given to the son, the rest being 
allotted to the widow. The son executed a deed 
of relinquishmont that he and his heirs would have 
no claim to the property allotted to the widow. The 
latter executed a similar deed of relinquishment : 

Held, that the settlement was conclusive and 
binding on the parties as to the rights held by 
each of them in tho estate left by the deceased, but 
that it did not refer to any rights which either of 
the parties might acquire subsequently by inherit¬ 
ance or any other method of devolution O 
Muhammad Zaki Ali Khanv. Ahmad Shah, 7 O. L. 

J. 68S 983 

- — Conduct of parties, evidence of, token may be 

given. 

It is only whore the terms of a contract are 
ambiguous that evidence may bo given of the 
conduct of tho parties in contradiction to (he terms 
of the contract. C Nirod Chandra v, Harihar, 
32 C- L 9 £67 

- - Deed of sale, followed by agreement of re¬ 
conveyance—Nature of transaction—Sale or mort- 
yage 

In 1833 two ladies executed a sale-deed in favour 
of F. and B and on the same day F. and B exeout- 
ed an agreement in favour of the ladies to the effect 
> it if, within live years, the ladies re-paid the 
t aount of le consideration for tho sale they would 
g at back (ho property In 1916 the husband of one 
0 $ the ladies, the other having in the meantime 


Construction of document- contd. 

died, brought.the present suit on the allegation that 
the transaction evidenced by the two deeds was 
really a conditional sale, *. e., a mortgage, which 
mortgage he claimed to redeem, The trial Court 
dismissed the claim construing the two documents 
as showing two separate transactions, one an abso¬ 
lute sale and the other an agreement of re-con- 
veyance within a specified time- On appeal: 

Held, upon a comparison of the language of the 
two deeds that the sale was subject to the conditions 
of the agreement, and that the two deeds read 
together showed that the transaction entered into 
was a mortgage. A Muhammad Hamid ud-Din v. 
Fakir Chand, 18 A. L. J. 478; 42 A. 4 >7; 2 U. P L. 
R. (A ) 341 717 

-- Grant—Meaning doubtful — Rule, applicable. 

The correct rule of interpretation, where a deed 
contains words of doubtful import, is not that it 
should be construed in favour of the grantor, but 
is that contained in the maxim verba chartarwm 
for"itts accipiuntur contra proferentem, whioh means 
that, as between the grantor and tho grantee, if the 
words of the grant or instrument are of donbtful 
import, that construction shall be placed upon them 
which is most favourable to the grantee i>l Hamoo 

v Sadoo 954 

- Mortgage—Mortgagee to remain in possession 

for fixed period—Interest and principal payable 
<,n expiry of period —Interest, date liom which 
pa ifable. 

A mortgage deed provided that the mortgagee was 
to remain in possession of the mortgaged property 
for a certain period and to enjoy the rents and 
profits thereof, and that at the end of that period 
at the time of redemption interest along with the 
principal would be paid : 

Held, that the condition to pay interest only 
came into force on the expiry of the period fixed in 
the mortgage-deed. P C Mohammad Ali Moham- 
mad v Ramzan Ali, 7 O. LJ, 3)0; zi O. C. lhO; 24 
C. \V. N. 977 gg | 

Partnership—Terms contained in corres¬ 
pondence Kararnama, execution of, stipulated for 
Kararnama not executed—Partnership, whether 
created—Dissolution of partnership—Limitation Act 
(IX o) \U 0 «), Sch. I, Art. - 20 —Suit for declaration 
of rights as partner and accounts—Limitation—Civil 
Procedure Code (Act V of 9t.’8J, O. II, r. 2—Suit 
based on provisions of document—Suit, subsequent, 
based on same document, whether maintainable. 

P. had an agreement in his favour for sale of 
certain mica mines and, in pursuance thereof, a deed 
of sale was executed but not registered as he could 
not find the entire amount of the consideration money. 
He then entered into negotiations with D, with 
respect to the mines and two letters were exchanged 
between the parties on 4th February 1907. P in his 
letter to D said that he was unable to work the 
business and agreed that D should buy the property 
and carry on the business and undertook to get a 
conveyance in his favour, and stipulated that D. 
should bear all the expenses, carry on the business 
a , n( * Pa- V p ■ a 2-anna share out of the profits, and con¬ 
cluded by saying that, as soon as D. paid the owner of 

the property, heshouldexecuteaffararaama embodying 

these conditions. D, in his letter to P., referred to the 
terms as to the agreement between the parties, and 
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added that if he failed to execute the Karornama 
by a certain date he would give up all his rights in 
the property under these documents Thereafter 
there was a conveyance of the property in favour of 
D. by the owner and P, in which it was recited that 
tho transaction between P. and the owner had fallen 
through. The Kararnama was not executed. So P. 
in 19 1 0 instituted a suit claiming that he was the 
sole owner of the mines In his written statement 
D claimed that he was tho owner absolute of the 
property that P. had no rights in the business either 
as owner or as partner, and that as P had failed to 
carry out the arrangement as to the Kararnama lie 
had lost his 2-anna share. P. adduced no evidence 
and failed to appear, whereupon tho suit was 
dismissed. P. then applied for restoration and 
for permission to amend the plaint by adding 
a prayer in the alternative that D. be direct- 
ed to execute the Kararnama The suit was re¬ 
stored, but the amendment was refused. Jn *9 4 
P. withdrew the suit with liberty to bring a fresh 
suit. In 10 16 P. instituted the present suit fora 
declaration that he was a partner with D. for accounts 
and for his share of the profits : — 

Held, (1) that there was a partnership created bet¬ 
ween the parties on 4th February 1907, and that 
the constitution of that partnership was not made 
conditional or contingent on the execution of the 
Kararnama ; 

(2) that the partnership was dissolved as the 
effect of the repudiation contained in the pleadings 
of the parties in the suit of 19 O ; 

(A) that the present suit, having been brought 
more than six years after the dissolution of the 
partnership, it was barred under Article 12 >,Schedule 
I to the Limitation Act; 

(4) that the present suit was not maintainable by 
virtue of Order II, rule 2 of the Civil Procedure Code 
as P.’s cause of action in both the suit of 'MO and 
the present suit, was based on the contract of part¬ 
nership contained in tho letters of 4th February 
1907, and as in the previous suit the relief claimed 
by him was that his right to the property might 
be established it was not now open to him toclaim 
relief on the basis that ho was a partner with D and 
entitled to a 2 anna share 1YI Amabur ' ENK *''i 
Naidu v . Vissa Lakshminarasavva SOI* 

Contempt of Court—publication of docu - 
ment forming part of record of case, before hearing 

Practice. , . . 

All proceedings in cases pending before a Court 

of Justice are privileged and they must not be 
published until the case comes on for bearing before 

the Court. B Kamdas J. Jhavbki, In re, r.1 uou. 
L. E. 31: 44 B 4W; 21 Cll L. J. 7*2 

■ Publishing and commenting on document 

forming part of the record of a pending ca ( ee ~ 
High Court, pouer and dutg of, to protect inferior 

Courts* . 

It is not permissible to publish comments on 

Or extracts from any pending proceedings m a 
Court unless the leave of the Court is first obtained. 

Any act done or writing published calculated l to 
obstruct or interfere with the due course of justice 
or the lawful process of the CourtB is a con^mp 

of Court. _ , 

\% is a contempt to publish any part of the record 


of a case while proceedings are pending. The 
High Court has power to protect Courts of inferior 
jurisdiction and in proper cases it should extend 
its protection to < ourts in the Mofussil over which 
it exercises supervision. 

A District :udge wrote a letter to the Registrar 
of the High Court submitting for determination the 
question whether certain conduct of some of the 
legal practitioners practising in the District Judge’s 
Court, was consistent with their duties as Advooates 
and • leaders. The respondents, who were the 
editor and publisher of a newspaper, printed the 
District.Iudge’s letter in their newspaper together 
with their own comments while the proceedings 
were pending before the High Court: 

Held, that the respondents were guilty of con. 
tempt of Court. B Mohandas Karamchand Gandhi, 
In re, 92 Rom. L. K 3fi«: 21 Cr L J. 835 915 

Contract Act (IX of 1872), s. 16- Undue 

influence, plea of, when cannot be advanced. 

The plea of undue influence is not open to a 
man who, at the time of the transaction in dispute, 
was of mature age and of some intelligence, and 
who, for some years previouly, had actively managed 
his own affairs. PC Lap Jagdish Bahadur Singh 
v. Mahabir Prasad Singh, 24 C. W. N. 629; (I01A-) 
M. W. N. 342; 7 O. L. J. 106; 2 U. P. L. R (P. 0.) 7»; 
23 0. C. 54; 42 A 422: 47 I- A. 1 16: 13 L. W. 19 845 

- SS. 2 1,65, 72 -Enemy Trading Act (X 

of 1916) 18 —Contracts with enemy firm — 

Cross-contracts after outbreak oj war, validity of — 
Agreement by Liquidator of cn»my firm, legality of 
— Payments made under valid contracts, whether 
can be recovered , 

Plaintiff, a Gorman firm trading in Bombay 
engaged tho defendants as guarantee brokers and 
Muccadums, the latter depositing, by way of guaran¬ 
tee, Rs 60,000, with the branch of the firm at 
Bombay. Between the >6th and 23rd July 1914, the 
firm contracted to purchase from defendants certain 
bales of cotton for forward delivery. The political 
atmosphere in Europe at that time having created 
uneasiness in the market, the defendants on tho 
frd August 1914 demanded repayment of their 
cecurity deposit, and on the same day the sum of 
Rs. 40,000 was paid to them, and as regards the 
balance, they were informed that it was impossible 
to draw money from Europe. War broke out at 11 
P . m. on the 4th August between Great Britain 
and Germany. On tho 6th August tho plaintiffs, 
through their manager at Bombay, entered into an 
agreement with the defendants recording the pledge 
of 797 bales of cotton blankets as security for the 
balance of tho deposit and tho differences on the 
forward cotton contracts. On tho 27th August certain 
cotton bales were pledged to defendants as further 
security, and on the 3rd September the forward 
cotton contracts were olosed by orose-contracts. 
The manager of tho firm was Jnteressed on the 
f.th September and the affairs of the firm at 
Bombay placed in charge of a Liquidator, who, in 
1$.6 entered into an agreement with the defend, 
ants for the sale of the cotton blankets and of the 
cotton, the term b of which were that defendant! 
were to sell the blankets and repay themselves out 
of the sale-proceeds, and that the Liquidator was to 
M U the cottonj and give the defendant! a frit 


1D30 


INDIAN OASES. 


[1920 


Contract Act— contd. 

charge on tlio tale-proceeds for any balance remain¬ 
ing due to them after taking credit for the stile- 
proceeds of the blankets both sales were effected, 
but as the sale-proceeds of tho blankets were in¬ 
sufficient to satisfy the amount due to the defend* 
ants, they in I'obrunry-it:arch 19 <> made a 
demand on tho Liquidator for payment of tho 
balance out of tho sale-proceeds of the cotton. In 
April 19 6 , the Liquidator repudiated this agree¬ 
ment, demanded the sale-proceeds of tho blankets, 
less Its. If,rOf) and certain other charges, and 
declined to pay anything out of the sale-proceeds 
of the cotton After some further correspondence 
between the parties the Liquidator, on tho - th 
August 1917, brought tho present suit to recover 
from the defendants the sale-proceeds of the 
blankets, less Rs. 10,001', shop rent and wages, on 
the grounds— 

(11 that the pledge, being a transaction for the 
benefit of an enemy, was void; aud 

(2 • that the contracts for the purchase of cotton 
became void on tho outbreak of war, and the subse¬ 
quent pledge and setting oil' of forward contracts were 
of no legal effect. 

The defendants counter-claimed to recover from 
the sale-proceeds of the cotton tho amount of tho 
balance due to them. Tho trial Court dismissed the 
plaintiffs’ suit and decreed tho counter-claim. On 
appeal by the plaintiffs: 

Held, that the plaintiffs’ suit had been rightly 
dismissed aud the defendants’ counter-claim rightly 
decreed: that the agreements entered into by the 
Liquidator with the defendants were “contracts" 
within the meaning of the Contract Act and could 
not be avoided uuder section 21 of that Act as 
being made under any mistake of law, and payments 
made to the defendants were payments under these 
binding oontracts and could not be recovered under 
section 72 of the Act. B Wolk & Sons v Dadiba 
Kh.mji & Co-, 21 Bom L. It 986; 44 B. 631 465 

-- SS. 23, 26- Custom enforcing payment 

of bride price, nature of—Suit for recovery of bride 
price, whether maintainable 

A custom by which a person marrying a girl 
who is sux juris is bound to pay to her relatives a 
sum of money as bride price is immoral, iu restraint 
of marriage and opposed to the principle of section 
26 of the Contract Act and cannot, therefore, bo 
enforced. • - Abbas Khan v. Nur Khan, L L. 574 2 
U. P. L R. 'L ) 160; 68 P. W. R. 1920 167 

— — — S. 58 —Act of 8tatc rendering performance 
of contract impossible — Contract, whether avoided. 

The parties, with full knowledge of the restric¬ 
tions imposed by Government as regards the 
affreightment of goods by rail, and that it was 
impossible without a priority certificate to get goods 
by Bent rail, entered into a contract for the pur- 
chase and forward delivery of linseed, assumin*- 
that, by the time of the performance of the agreed 
ment, the normal state of affairs would have 
returned. When, however, the time for performance 
of the contract arrived, the restrictions bad not 
been removed and it was impossible for the seller 
to make delivery. In these circumstances, a case 
was stated for tho opinion of the Court upon the 
rights of the buyer and seller under tho contract: 
Held, that, in tho circumstances, the contract had 
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become void before breach, and the seller was 
excused from the performance thereof, and that, 
consequently, the buyer was not entitled to recover 
unv compensation from the seller. C Kunji Lal 
J il(Ixoii au Dab v. Durga Prasad, 24 C. W. N. 703 

761 

- s. 60 —Appiopriation of debts—Absence of 
specific directions. 

Vv here a debtor makes payments to his oreditor 
without specific directions as to the method of 
appropriation, it is open to the creditor to appro¬ 
priate the various payments in full satisfaction 
of the interest due on the debt till the respective 
dates of payment and the balance towards the 
principal. IYI Dholbipallia v. Kcppa Venkata- 
KKI&IIN AYYA, M. L J. 797 

- S. 65 —Mortgage of family property by one 

member, suit on, dismissal of—Suit for money decree, 
whether maintainable—Failure of consideration — 
Limitation . 

Where upon the dismissal of a suit by a mortgagee 
for foreclosure on the basis of a mortgage by con¬ 
ditional sale which was resisted by the sons of the 
mortgagor on the ground that the property mortgag¬ 
ed was ancestral joint family property and that 
there was no legal neaessity for the loan taken, the 
mortgagee brought another suit for n simple money 
decree : 

Held, ( 1 ) that whether or not there was a personal 
covenant in the bond, the mortgagee was entitled 
to relief under section 6 > of the ontraot Act, and 
thathissuit must, therefore, succeed; 

that the contract haviug become void by 
reason of the defence of the sons, it must be held 
that there was failure of consideration from the 
date of the decree in the foreclosure suit, which 
Bhould be taken as the starting point of limitation. 

O Shambou u. Nand Kumar, 23 O 0.284 963 

- S. 133 — Contract of sub-agency — Surety — 

Variation in contract — Surety, whether absolved from 

liability. 

Under a contract entered into between«the plaint¬ 
iff firm and defendant Xo. i the latter was appoint¬ 
ed their sub agent for tho sale of certain goods on. 
commission on the price of the goods sold. He was 
in addition to get all his office expenses Defendant 
No. 2 undertook to indemnify the firm against all 
losses, damages and expenses whatsoever they might 
suffer by reason or in consequence of any default 
on the part of the sub-agent, he “expressly waived 
all or any of the rights as surety which may at 
anytime be inconsistent herewith and which he, 
might be otherwise entitled to olaim and enforce’* 
and agreed that "the guarantee shall not be revocable 
by him at any time, but shall continue during the 
employment of the sub-agent.” Subsequently, with¬ 
out the knowledgo or consent of defendant No. 2 
the terms of the sub-agency were varied, the varia¬ 
tion being that the sub-agent would receive com¬ 
mission at a higher rate inclusive of all office 
expenses. The question was whether the variation 
had the offect of discharging the surety from all 
subsequent liability: 

Held, that the variation amounted to a variation, 
of tho terms of the original oentract, and, a« it tra* 
made without the knowledge or consent of defend* 
ant No. 2, under section 133 of the Contract Act; 
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the variation involved the result of absolving him 
from liability as surety in respect of transactions 
subsequent to the variation. B Chjtguppi & Co. 
V. VlNAYAK KASHINATH KhAPIDKAR, 2.6 BOM. L. tt. 

659 184 

", S. 1 39 — Surety, liability of, when din- 
charged*—Taking additional securities, whether 
absolves surety. 

A surety who seeks to be lelieved of the obligation 
imposed upon him as surety and to be absolved from 
liability must not only show that the creditor lias, 
by his acts or conduct, either prevented the debtor 
from doing the things which he undertook t ■> do, or 
has connived at the debtor’s omission to do those 
things, or has enabled him to do something which 
he ought not to have done, he must also show that 
the creditor has dono some act inconsistent with the 
rights of the surety, or omitted to do any act which 
his duty towards the surety required him to do 
within the meaning of section Ii9 of the Contract. Act. 

The taking of additional securities from the 
surety does not amount to giving time to the debtor, 
and will not absolve the surety. IY1 Subramania 
Aiyar v. Shaw Wallace and Co . 38 .M. L. J. 402: 
12 L. W. 117; 28 M. L. T. 107 648 

- s . 145— P rincipal and surety—Decree 

against both—Surety discharging decree by executing 
mortgage in favour of decree-holder — Mortgage, whe¬ 
ther good "payment”. 

A decree was obtained against the plaintiff os 
surety jointly with the principal debtor: the plaintiff 
paid off the debt by executing a mortgage in favour 
of the decree-holder, and brought the present suit 
to recover the amount paid by him as surety from 
the heirs of the principal debtor: 

held, that the suit was maintainable, as the mort¬ 
gage, being a conveyance or a transfer of property 
and not merely the incurring of a pecuniary obliga¬ 
tion, wp .9 a good payment under section 145 of the 
Contract Act. N Mathura v. Choth. 123 

-S. 247 — Minor, whether can be adjudicated 

insolvent. 

In view of the terms of section 247 of the Contract 
Act, the adjudication of a minor as insolvent is 
illegal. A • agmohan Narain v . Gkisii Babu, 2 U. 
P. L. K. A. • 14 ; lb A. L. J el 15 42 A. n 15 557 

_ s. 263— Partnership-Sub-partner, position 

and rights of—Agreement or settlement between 
partners after winding-up, whether binding on sub- 

partners, . n 

Per Wallis, C. J .—Section 233 of the Indian Con- 
tract Act deals with the continuing authority of the 
former partners to bind one another after dissoluti on 
and has no application to a settlement between t ie 
partners after dissolution which is binding on them by 
virtue of their agreement and not by virtue of thin 
section and whether or not it is binding on t le 8° 
partnerof oneof them. A sub partnei should ordinarily 
accept the accounts of profits agreed upon between the 
partners, but he is entitled to accounts after winding- 
up and arrangements between the principal partners 
after dissolution cannot be enforced against the sub- 
partner Seetion 32 of the English Partnership Act 
■honid be applied in determining the rights and obli 

gallons of sub-partnero in India . 

ter Sadanva Aiaar, J .—The law in India is the 
fame as in England, that sub-partners must ordinarily 
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accept the accounts taken bet ween the partners, but 
have not the right and are not subject to any duty 
to take part in the proceedings in which the accounts 
are taken. The assignee of a share whether com* 
pleted or only by way of mortgage from one of 
two partners cannot claim to interfere with the 
business so long as it is a going concern. The 
assignor stands in the position of agent or'trustee 
for the assignee and any settlement of accounts 
made by him prior to dissolution and up to the date 
of dissolution is binding in the same manner on the 
assignee as on the assignor, but, just as and to the 
extent that the assignor can surcharge and falsify 
on the ground of mistake or fraud in the settlement, 
the assignee may also do so. After dissolution also 
a fair settlement by the partner^ would be binding 
on their assignees, but not so a fraudulent or collusive 
settlement M Chidambaram Ciietty v. Karuthan 
Chetty, 28 M. L. T. 138; 12 L. W. 4*1; 39 M. L. J. 
511 80 

Contribution— Suit- by several plaint¬ 
iffs—Suit dismissed in default with costs—Costs 
realised from one plaintiff—Suit against co-plaintiffs 
for contribution, whether maintainable. 

Where a bona fide suit is brought by several per¬ 
sons to substantiate a right which they honestly 
believe exists in them against the defendant and 
the suit is dismissed for default with costs, and the 
costs are recovered from one of the plaintiffs, a suit 
by him for contribution against the other plaintiffs 
is maintainable. 

'I he rule regulating the enforcement of contri¬ 
bution as between co-defendants does not of necessity 
apply to the caso of co plaintiffs A Bam Sarooi* v. 
BaijNath, ISA. L. J.87.': 2.U.P.L U. (A ) 299 324 

-, suit for-Joint tort-feasors, liability of, 

inter se Bona tide litigation, whether wrongful. 
r Jhe rule of non-contribution between joint tort- 
feasors ought only to apply to casoH whero the 
parties are wrong-doers in the sense that they knew 
or ought to have known that they were doing an 
illegal or wrongful act. 

Whero as the result of a Iona fide litigation a 
joint decree for cobih is made against several per¬ 
sons and is satisfied by some of them, the latter 
have a right of contribution against the other judg¬ 
ment-debt .rs to tho extent of their share of tne 
costs Pat Bampeo Bam Maiuvari v Baij Nath 

Goenka, I F. L. T.024 .. .... 

_ f it for—Joint tort-feasors, liability of, 

inter se — Conspiracy to make false claim in Court 

—Contribution, whether recoverable. 

The rule that wrong-doers cannot have redress or 

contribution against each other is confined to cases 

where tho person seeking redress must bo presumed 

to have known that ho was doing an unlawful act 

1'iaintili und defendant conspired together to make 

u false chum 111 a Court ol justice and eventu lly a 

decree for costs wan passed against them which was 

gu isfied bj the plaintiff: 

held, that the plaintiff was not entitled to recover 
contribution from the defendant, rat KaLanath 
C uoWDauaY v. Jadunandan Kdmab, 1 I.L. I. 6^0 

28 

co-owners—Ouster—Bole posMuion and enjoy. 

ment ot profits-Presnmption. 

Sole possession and enjoyment of profits by out 
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co-owner continuously for a long period without 
any claim or demand by any person claiming under 
the other oo owners is evidence from which an 
actual ouster of the other co-owners may be 
presumed Pat Parma Pande u Ram Sarcp Pande 

731 

Court-fees —Declaratory suit that adoption did 
not tuke place, nature of— Adoption affecting title to 
pro pert y —Court-fee, payable. 

A. suit for a declaration that an adoption did not 
take place, is, for the purpose of Court-fees, one to 
declare an adoption invalid, and, where th9 adoption 
aSeots title to immoveable property, the Court-fee 
payable on the suit is au ad valorem feo calculated 
on the value of the property. N Chinki v. Narayn 

965 

- Mortgage, suit on — Money-decree—Appeals 

by both parties—Second appeals, two, by mortgagee 
— Court-fee payable 

Plaintiff mortgagee brought a suit on foot of his 
mortgage. The Court of first instance gave him 
only a simple mouoy.decree Roth parties appealed: 
the defendant mortgagor’s appeal was accepted and 
the plaintiff’s was dismissed. Plaintiff tiled two 
appeals against tho two decrees: 

Held, that although both the appeals arose out of 
the same suit, they were two distinot and separate 
appeals and there was nothing in the Court Fees 
Act to empower the Court to consolidate the appeals 
and that full Court-fees must, therefore, be paid on 
each of them A Shib Dayal v. Meharban, 18 
A. L. J. 894; 2 U. P. L R. • A 295 230 

Court Fees Act (VII of 1870), s. 7 
(Iv), Sch. If, Art. 17 (Vi). See Valua- 
TION OF SUIT 236 

-s. 7 (V) (a) (I )— Under-proprietary 

tenure, suit for possession of share of—Definite share of 
estate-Court-fee payable. 

A share in an under-proprietary tenure in a 
permanently settled village is a definite share of 
tho estate as a whole, and the Court-fee payable 
on a suit for possession of such share is on ten times 
the revenue payable on the share in suit. O 
Swami Nath v. Jang Bahadur Singh, 7 O. L. J. 403; 

2 U. P. L R. (J. C ) 127 132 

-S. 10, I 2— Appeal, second—Deficiency in 

respect of Court-fee in lower Court, how to be 
recovered—Pro ced u re. 

Whenever it is intended to recover a defioit 
Court-fee from a respondent before the High Court 
in respect of something duo in a lowor Court, 
the proper course is to admit the appeal for hear¬ 
ing and to take action under section 12 read with 
section 10 of the Court Fees Act. The Court is 
then in full seisin of the ca<e andean punish tho 
defaulting plaintiff or first appellant, as the case may 
be, by the dismissal of his suit or appeal. 

Where, however, the appeal before the High 
Court is dismissed under Order X'H, rule II of the 
Civil Procedure Code, po such action can be taken 
till the order of dismissal is reviewed and the 
appeal is admitted for hearing Pat Rajdeo 
Narain Singh t>. Ramdil Singh, 6 P. L. J.503 27 1 
— — s. 19-D — Will—Probate—Hindu testator 

—Residue devised to son — Court-fee payable. 

A member of a Hindu joint family made a Will 
Tyhioh, after providing for his widow and for the 


endowment of a temple, left the re»ida« to hifl son. 
la applying for Probate of the «ViU it was so ignt to 
exclude the property devised to the son from the 
pay nent of Court-fees oa the ground that the 

son took bv survivorship : , 

Held, that the exemption claimed could not oe 
granted, and that where a person purports to 
dispose of property by a • v ill, those desiring to 
obtain Probave must p iy a full duty leviable on such 
property Pat Kam Kumar Pershad, In the goods 
of, 5 P L J. 510 1007 

Criminal Procedure Code (Act V of 
1893), SS. 12, 40, 195, 439-Sanctum 

to prosecute, order granting, whether appealable— 
Sanction granted by First Class Magistrate—High 
Court, power of interference of—Magistrate, transfer 
of, within district—Powers of Magistrate. 

An order under section 195 of the Criminal Pro- 
cedure Code is not appealable. An application to 
a superior Court under clause (6; of the section is 
not an appeal. 

Where a Magistrate of the First Clas3 has, under 
section I9i of the Criminal Procedure Code, grant- 
ed sanction to prosecute, the High Court has no 
authority to entertain an application in the matter. 

A Magistrate who is transferred from one local 
area to another in the same district does not thereby 
cease to have jurisdiction in the matter of granting 
sanction to prosecute upon an application made to 
him before his transfer. A Choti v Khecheru, 18 
A L. J. 758; 2 U. P. L R. (A.) 353; 21 Or. L. J 740: 
42 A. 649 250 

- s. 63 - Summons not sealed, whether legal. 

A summons not sealed as required by section 68 
of the Criminal Procedure Code is illegal. Wl Abdul 
Rahim Beg, In re, 37 M, L. J. 583; 10 L. W, 
f!». I. .1.800 


- s. I 10 -Finding, definite, necessary—Pro* 

secution, duty of. 

In arriving at a decision in a case under section 
110 of the Criminal Procedure Co le, tho question 
is not whether the evidence for the defence out¬ 
weighs the evidence for the prosecution but whether 
tho evidence for the prosecution is sufficient to 
establish the case against the accused and the Court 
ought to come to a definite finding on that point. C 
Sadat Ali v. Emperor, 21 Cr. L J.820 826 

——Si 117 —“General repute ”, meaning of — 
Qeneral repute, evidence of — Character, evidence of 
—Personal opinions, admissibility of. 

Evidence of personal opinions as to the character 
of an accused person in inquiries under section 117 
of the Code of Criminal Procedure is inadmissible. 

Every man is conscious as to what his general 
reputation is and by necessary association of ideas 
he is also conscious of the limited or the extensive 
circle, as the case may be, within which his reputa* 
tion generally exists. The opinion held by the body 
of persons within that circle as to his character is 
his “general repute. 1 ' Evidence which discloses the 
opinion of such persons collectively is, therefore, 
evidence in proof of general reputation. 

Evidence of general repute ia evidence of a fact 
which could be heard, and evidence of only such 
witnesses is admissable who say that they heard 
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the general reputation of the accused to he so and 
so Evidence, therefore, which only repeats what 
the witnesses heard from some specified individuals 
will be purely hearsay and as such inadmissible. O 
Ashiq, Alc v Emperor, O C. 2 U. P. E R. 
( J- C. ; 147; 7 O Ij .1. 612* 21 Ca L. J. 810 63' 

-S* 123. Sec Penal Code, s 224 831 

—- S- 145 —Application for re hearing on 

ground of non-servicc of notice — Procedure — Magis¬ 
trate, duty of—Affidnrit of service, whether necessary. 
Although in a proceeding under section 145 of 
the f’odo of Criminal Procedure it is not necessarv 
in all cases that there should be an affidavit of 
service of notice, the Magistrate should, neverthe. 
less, satisfy himself whether service has in fact 
■been effected or not, and ought n^fc to reject an 
application for re-oi ening a ca e on the ground that 
*no notice was served without satisfying himself as 
to tho truth of the allegations contained in the 
application. C Kali Chara.v Kapau v. Annnr. 
Laskar, 32 0. L. J. 14; 24 C. w. X b 02 ; 21 Cr. J. 
848 928 

-S. 145 — Possess ion — Magist rote , duty of, 

to decide question — Entry of name in Collectorate 
Register , whether conclusive 

In a proceeding under section of the Criminal 
Procedure Code, in which one of the parties ct iiniB 
to hold the property in his own right and not as 
a eervaut or manager, the Magistrate is bound to 
determine which of the parties is in actual physical 
possession and although a presumption of possession 
may be legitimately made in favour of a person 
whose name is recorded as in possession in Kegis- 
ter D of the Collectorate, that entry is not conclusive. 
Pat Babulal Mjssir v Manager, Bettiah Estate 
1 P. L. T. * 8 W; * l Ob. L. J. 51 3 

- S. 145- I'revious -proceedings under sec¬ 
tion — Order not challenged in Civil Court Fresh 
proceedings in respect of same proper!g, whether legal 
When a party has been declared to be in possession 
as a result of proceedings under section 45 of toe 
Criminal Procedure Code, fret-li proceedings undor 
that section cannot b • started against him unless it 
can be shown th it the order haB been either vucated 
in due course of law or possession has been surren¬ 
dered amicably. If a Magistrate starts such pro. 
ceedings, he acts without jurisdiction and his 
order is liable to bo sot aside 

>A here, therefore, a Magistrate in drawing up a 
proceeding under section 145 included therein a 
piece of property of which, in a previous proceeding 
under that section, posseesion had alreudy been 
declared, and no steps had been taken to challenge 
that order in the Civil Courts: 

Held, that in respect of that piece of property the 
Magistrate had acted without jurisdiction. Hat 
Bajit Lai. Paths* v. Habakh Si.ngh, i P. L. T 


31 Ca L. J.lf'H 

-3. 145 —Proceedings initiated on Ponce 

report — Police report, admissibility of. 

*• Where a proceeding under section M5 of the 
Criminal Procedure • ode is initiated upon a Police 
3 port, that report is inadmi-sible in evidence upon 
the factum of possession, which must be proved by 
Other Independent evidence Pat Kulbans Nabain 
ftlHOfl v. Bamsidh Sisob, l P. U T. 001; 21 CB. 

78# 
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- S. I 45, proceedings under—No appre - 
hension of breach of peace—Proceedings without 
jurisdiction — Title , question of, to what extent may 
be considered. 

Where a proceeding under section 145 of tho 
Criminal Procedure Code is founded upon a Police 
report, and in that report there is nothing to suggest 
that there is any apprehension of a breach of the 
peace, the proceeding is without jurisdiction and 
liable to bo sot aside. 

In proceedings under section 145 of tho Crimina 
Procedure Code a Magistrate is entitled to look into 
the question of title only to arrive at a satisfactory 
conclusion on the question of possession. He has no 
power to decide the question of title or look into it 
apart from the question of possession. Pat Ram 
Saroop Vs Dansano Kokb, i P L. T. 337; 21 Cr. L. 

j. 7 H 252 

— - —■ S. 145, proceedings under, token justified 

— Dispute, whether must be between parties one o/ 
whom claims exclusive possession. 
in proceedings under section 145, Criminal Pro. 
cedure Code, tho disputo must be between parties, 
oach of whom claims exclusive possession of tho 
property in dispute. Where the disputo is between 
parties, one of whom claims joint possession of tho 
property in dispute, proceedings cannot be taken 
under section 1 *£. Pelt Sham Lal Mahton v, 
RUBSPBt I.AL, 1 P b. T. 5M4; 2* < B. L l.7»*0 518 
-- ss. 145, 146, 147, 148 (3)-Costs, 

order for, whether can be made after passing 
decision Reasonable time. 

There is nothing in the law to preoludo a Magis¬ 
trate from making an order for oosts after passing a 
decision under section 145, 146 or 147 of tho Crimi- 
nal Procedure Code, but such ordor ought only to be 
made by the Magistrate who passed the decision, 
and within a reasonable time thereafter. Ordinarily 
an interval of f months is not a reasonable time. G 
N a fab Chaxuka Pa i. i’. Sihhabtha Kbishna, 24 0. W. 

\ ( 57 /. i . Lt. J. ■<*», VI 1 R L J. 75'j 47 C 674 263 

_ I- S. 195— Sanction to prosecute—Court by 

which sanction can be. given —Duty of Court in 

granting sanction. , 

Sanction to prosecute for perjury can, under 
gection I <5 of the Criminal Procedure Code, onlr bo 
granted by the Court which tried the case in whioh 

tho alleged perjury was committed. Sanction, there¬ 
fore by a Sub-Divisional Magistrate in reipeot of a 
statement made in the Court of Session is bad 

"'inVranting sanction to prosecute, it is inoum- 
bent on tho Court to inquire whether the statement 
made was material to the result of the oaee, and 
whether there is a prima facie caw and a reasonable 
prospect of a conviction The Courtj£ B, . d 
consider whether a probation is d*ir*b\*ln tko 
public interests S Khajomal Pabumal v. 

2i CH L _ 8. 7 |95 —Sanction for prosecution—Delay 

in proceedings, effect of. . , ,, 

An application for manction to proseeuU should 
be disposed of with as little delay as possibte. A 
delav of aeveral months in the disposal of inch an 
Aoolication is whollv without jurisdiction. C Makuan 

VSrZSml . N.tb, 24 0. W. N 74., 47 0. 74.. 


Bal v Sabojsndba 
21 Ca. L-J. 881 
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_ s, iS£S —Sanction io prosecute — Mat levs 

to he considered-i roccedmgs likely to pi ore abortive 
— Sanction, refusal <J 

1j. granting antic* ion to proRecute under fiction 
)9<, ol the > nunnai Proiedure u<ie the ourt bhmild 
bo osiuto to geo that then* is uo a huso ot the mi¬ 
ni in im ration of criminal justice, ana where there is a 
strong probability that proceedings will prove 
abortive, sand ion oiiph^to be reinsert. C tiiAi DHfm 
Meah v About, Rahman, d U. V\,N. to.; oi u.^». J. 

3;-;2l Cr. uj. 7*& " * 

— S. 197 ( I )— Subordinate, meaning of— 

Sanction, format Evidenced person hearing itatc- 

ment, value of—Method ot proof — Lvid>nee Act \I 

of 8 /* , « 67. 

An official is Rubordinato to tbo authority which 
appoints him ami which has the power to dismiss 
him. 

No set form of sanction ia required by section 
197 ti;of the Criminal Procedure code. 

The uvideuco of a poison who hears a statement 
>fiaa direct proof ot that statement being maue as 
the evidence of a person who sees a deed ia pi oof 
of the deed being done. 

VN hero a sr-u*ement ia adraissiblo under section 
167 of the Evidence Act, it may be proved by any 
one to whom it was made. L. IIkymekdikguek v. 
EllPEhOB, 1 LR. L. J. 7-o 3-»4 

- ss. ^.00, 537 — Failure to examine com - 

plainant, whether irregularity or illegality 
■J he proo-duio laid down in sectiun - <U0 nf the 
Criminal Procedure < ode ought to be strictly com¬ 
plied with. It ia a very valuable saleguard which 
the Legislature lias provided aud must he scrupu¬ 
lously observed aud insisted upon. 

Non-complianco with the provisions of section 
200 , however, does not by itselt vitiate atrial u- less 
it has occasioned a failure ot justice or has pre¬ 
judiced the uccused in his defence. Hat Emperor 
v. Hkman Cope, i P. L '1.3*v;Zi lr L. J..?a hoj 

■-S. a.03— Complaint, dismissal of—Subset 

quent complaint on same /acts before successor oj pre¬ 
vious Muyistruie, whethei maintainable . 

'ihe fact that a complaint has been dismissed by 
a Magistrate is no bar to tho entertainment of a 
second complaint upon tho same fucts by the 
successor-in-ollice of that Magistrate. A Mohan jSinoh 
v. Emperor, Cr L. J b»o 6o7 

-SS. 204, 239, 337, 342, 3+3- 

Accused person, oho is— Accused person m one trial, 
whether competent witness inatnu her trial — Magistrate, 
whether has discretion to }• rocccd ayuinst accused 
peison Prejudice. 

Applicants wero convicted of being concerned in 
the forgery of an unregistered mortgage bond, upon 
proceedings started against, them on the petition of a 
Police Inspector, which stated, inter alia, that they 
together with oue 8 were members of a gang and 
bad jointly fabricated the bond. J., ouo of the appli. 
cants, - had instituted a suit on the bond and the 
sanction of the Livil Court was necessary to his 
prosecution. The Police Inspector promised 8 . a 
pardon end his evidenco was taken on oath by tho 
Civil Court i nd the prosecution of J sanctioned. 8. 
was. never arrested, nor brought to trial in the 
.Cr initial (hunt, uor were any step* taken to give 
hitn a conditional pardon under Motion 837, Orimi- 
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mil Prrcedme Code. It was objected that 3 should 
have been plated before the V agist ate a- an 
n rinsed. that his evidence was inadn i Bible that 
the pmmiue of ) anion to him, ui t being in nccoid- 
ance with section ft. of the i ode, was illegal and 
tl at his evidenco was ineltvant under section 24 
nl the Evidence Act: 

Held, that although in view of section 2?0 of the 
Criminal Procedure t i de, 8 could have been tried 
joii tly with tho appli-ants or separately, yet ihe 
loot ihat lie was not m. tried did uu&ke him a 
eo-ucciifed with the applicants, and i is «ompet«i.ey 
as a witness could not be qu» stioned, as he did » ofc 
answer to the d.scription of an accused p* reon in 
tfe trial, alilv ugh he may have been lonviried 
illegally it.to a witness but, 

2 ihat inasmiah as in the complained was 
described ns having assisted in the piej urn tit n ot il.e 
fabricated loud, the h agibtrute was bom d. M der 
section . t 4 of the I nmiiai i rocedure Cede, to issue 
\ rccerfi against him, and his failure to oo so. rrto 
pr. cted separately against him. sein u«ly prejudice d 
the applicants, and consequently vitiated the while 
pr» ceedings N Govinda Sambhuji v Emperor, fl 
N L 11 S: El t R L J .*9 449 

" 1 SS« 211,2 16—Sessions trial- "Wttnenee 

for defence sumn.oi.ed, but not in attendance — 
Appliratton at lute stage to enjoice their attendance, 
refusal of, tffret of 

Accused, tel ore the Committing Magistrate,, filed 
a list if his witnesses and they were .uu.u.und 
to attend the. Sessions' ourt S. me of ihem, how* 
ever, tailed to attend and when all the deface 
witnesses who had attended had been examined and 
the case was ready for hearing argi merits the 
accused made an application to enforce the attend* 
ante of tie absent witi esses, bur the Sessions 
. edge refused tbo applhation on • he sole ground 
that t should ha* e been mate eailier: 

Held, that as the refusal of the application was 
not band on the gum d that the Judge was setsi. 
tied that the evidei ce of the witnesses would bo 
intma erial, his refusal had vitiated the trial C 
Foijcdiu v Emperor, 24 L. Vt. N. o<7; 47 O. 7 bt 

t B. L. J.t4i f 


.. .— SS. 233, 2? 9— 8imultaneo> s trial of 

counter-cases, legality of—Accused, whether entitled 
to have trial set aside 

The » riminal Procedure f ode contains no pro. 
hibition to the holding of simultaneous trials in 
counter-cases nnd the provisions of sections 23r and 
>3 of the ' ode are inapplicable to such trials, as a 
simultaneous trial is in no sense a joint trial, and 
unless it can be shown that the procedure adopted 
has prejudiced the accused in his defence, he is not 
entitled to have the whole trial eet ■ aside l*&t 
Dhako Siegh v. Emperor, 1 P. L. T. 4Mj 21 C b I. J. 

739 243 


" 8. 234 , applicability of—Joint trial oj two 

accused Jot distinct offences, legality ot 
Section 3 J of the t riminal I rocedure Cede only 
applies to ibe trial ot a single perst n for separate 
ode i c»« of the amne kind, and not to cases In 
whi«'h more person* than one;'retried jointly U B 
Ega San I av. Kmpkrob, tt XJ.B.H. \+m. M 2i 
Ga. L. J. 794 522 
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--s. 250 — Compen^ntion, order awarding — 

Complainant not given . opportunity of showing cause 
— Order , whether l-’gal — Imprisonment in default 
of payment of compensation f legality of. 

An order, uuder amotion VRO of the Criminal Pro¬ 
cedure Code, awarding compensation to an acoused 
person without affording the complainant an oppor¬ 
tunity to object to the order is illegal 

It is illegal to award imprisonment in default 
of payment of compensation. Imprisonment can 
only be awarded if the compensation cannot be 
recovered. Pat &KLOO i\i ISTRI V S AWBAT i-AL ' 

P. L T. 55 c ; 21 • H i. J 7>l 255 

-SS. 250, 435, 454 —Revision applies 

tion f vhe'her subsequent stage of same case—-com¬ 
plainant a European British sabiect—Right to make 
claim under s. 45*- Jurisdiction. 

An application for revision is an independent 
matter giving a right to apply to a superior I'oait 
independently of any proceedings necessarily subse¬ 
quent or consequent upon the hearing of the origi¬ 
nal case, and is not a subsequent stage of the same 
Cftse within the meaning of section -5. of the crimi¬ 
nal Procedure • ode. . ..... , 

The High t'ourt at Allahabad has jurisdiction to 
entertain an application for revision of au order of 
the v ity Magistrate of i uric no tv in a case m which 
the complainant is a European British subject. irres¬ 
pective of whether he has made a claim to be pa 
with as such, against whom an order uuder section 
2*i of the Criminal Procedure ode has been made. A 

Hiatus v Pevl, i 7 A. L. •. »9K { 7 3t>l 

_ . ■ i g, 256 -Crons-examination of witnesses— 

Right of accused—Magistrate refusing to summon 
witnesses for cross-examination without payment oj 

Inasmuch as an accused person has the rig . 
cross-examine the witnesses for the prosecu 
before the charge is framed, and under section -S 
of the • rinin.L Pro e.l .ro ' oJo. he h-.» the r.?ht 
to cro.> 8 -examine tlip^e witue-nes after the c * 
is framed, a Magistrate acts illegally who u on 
application by an accused pen-ou to summon or 
re su.nuon the prosecution wit.teases tor c 
examination, calls upon the accused to dope it a 
sum of money before his application w< ’ 
gran-el, and on his failing to make *u;b deposit 

disallows the application . 

An application to summon the pos-cut.ou w t. 
ne 8 «es for cross-' > xtminati-<n can be disallow * 
if it is frivolous or vexatiou- and its object *s to 

defeat the ends of juBiico. Hat V m 

Emperor, ( »20 Pat 59 6 P. . J-9P, * r • 

21 i b L J. *<| t „ 

—Trial by Jury -Charge to Jury 


I {!• ^ 7 f — A ¥ tuv vy w — # - , 

—Misdirection, xchat amounts to Failure to ee plain 

laio and invite attention to evidence. 

Where in a trial by 'ury one of the cb» M 
against the accused is of abetment, and the • g 
omits to direct the Jury ss to the e T |,,en “ " f 
abetment and to explain the law on the su J ■ 
his omission ainoonts to a misdirection Bo, too. 
where he omits to invite the Jury to consider 
carefully the statement of the accused with reference 
to the charge framed again*t him, a id -ds 
the Judge omits to ad-tfle the lury as to me attitude 
to be taken towards a retracted confession against 
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a co-accused. C H*manta Kumar v. Emperor, HOC. 

L. J 2^ ; A 7 C. ib. r.\ «-'r. L J 71 > 455 

-S. 297 —Trial by Jury— Misdirection, what 

amounts to. 

\\ here in a trial by Jury the Judge fails to direct 
the mind of the Jury to a particular aspect of the 
case, or where he tells the ury that the statement of 
one ac-med might be taken for whit it is worth 
against a eo accused this amounts to a misdirection 
sutfioient to occasion a fiilu-'e of justice and to 
vitiate the trial, o Suryta Kama v. Empxrob, 24 C. 
W N '9; 31 • L -I r<>:*1Cb b J su2 674 
--SS. 2 37, 303 —Lrial by Jury —Judge's 

chat ge confusing, effect ot 

VVh-re aJulge’a ciiargs to a Jury is calculated 
to confuse them, the verdict of the Jury cannot be 
allowed to °ti id an I the ac lined must be re-tried. 
C Edon KarikaR v. Emperor, i> Cr L J 8 it 

_S, 303, applicability of - Unanimous verdict 

—Jury, xohethercanbe questioned after returning verdict. 
Section i d of the Criminal Procedure Code has 
no application where a iury return * a clear verdict; 
that section applies only io cases where questions are 
necessary to ascertain »hat the verdict of ttoJunj 

C Euom Karikar ti Emperor. jIcr L. J 829 
__ s> 342 —Examination of accused, absence 


Section L ' of the Criminal Procedure Code is 
mandatory and the nou-ex i.niuat.on ot the accused 
under this section is not merely an irreg .lar.ty but au 
illegality which vitiates the irial Pat MJEaj Panoey 
o. Emperor, 1h 0 Pat *81; l P. b. J 6 »l; 2. 

J< ' 9 gSt 342, 537— Omusinn to examine ac- 

cased, whether irregularity nr WtfyaWy. 

The provisions of seotion •■‘42 if the Criminal 
pr jeedore - ode are of general application, and are 
applicable to all trials including Sessions cases, and 
^omission to examine an accused person in a 
sL.ms case is not a mere irregul .nty curable by 

^ jC ^ i p” c tive 0 of t vHiether th^protds^mB o^somioii 1 "'^ 

13iiuwij y Emperor, . If. 0.1. o u ‘ 'qq 

Cb L Commitment to Sessions—Magis¬ 

trate, dilcretinn of-dummons case tack.d on to 

r^^comudued a case for trial by the 

a-xjused pers t 0 ,hera under section «0 

H f e ?hl S un/on behalf of .hem latter it was 

°f lh ! A that aa the caie against them was a 
objected t tj ob triable by the Magistrate 

B “d The Housed could be adequately punished by 
Tne ir com nitrueot for trial by the court of 

6e S "“it Tu ler section 347 of the Criminal 
“ . ■ ode it being in tho discretion of a 

d^v empowe.ed, to commit cases to 
Magistral, . where a certain case calls for 
the o°urt • discretion not being limit- 

2* “ "her^tho «r DOt ‘i""' 01 “ 

ed to case- ihere m be xther go A reasons 

mar in tbe exercise of a sound and wise 
)»««>• -onmiiuh pro. 
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ccduie to bo followed where, as in this case, the. 
complaint forms the subject of two distinct char- 
■res arising out of the same transaction, one of 
which is a summons case and the othor a warrant 
caso, was that prescribed for a warrant case, the com¬ 
mitment was not illegal. S Guam Yac'UB v. Em¬ 
peror, 21 ( R If. J. 791 S I 9 

- S. .37 — Discharge, order of —Further 

»nquiry—Notice to accused, whether necessary. 

W here an accused person lias onco been brought 
before a Court of justice under process, and is dis¬ 
charged by order of the Court, such order of dis- 
charge ought not to bo interfered with except after 
notice to show cause issued to the accused. 

Where, therefore, after an accusod person had been 
discharged by order of a f ourt, the District 
Magistrate, without notice to the accused, directed 
further inquiry: 

Held, that the order could not bo upheld. A Hut a 
Lal v. Emperor, 21 Cr L J 847 927 

.-S3. 437, 439 — Revision—Order of dis¬ 

charge —Practice. 

It is only as a Court of last resort, after appli¬ 
cation has been made to tho District olagisiratc or 
Sessions Judge, that tho -iudicio.1 Commissioner 
will interfere, under section 439, Criminal Procedure 
Code, with an order of discharge. N GunwanTKAO v. 
Shamrao, 2 Cr L. J. *63 *#43 

- S. 4^9,476 -Civil ProcedureCode (Act 

V of 1908J, 9 l In Sanction to prosecute granted by 
Revenue Court— High Court, whether can interfere. 

The High Court has no power, either under section 
115 of tho Civil Procedure Code or under section 
489, Criminal Procedure Code, to revise an order 
passed by a Revenue Court under section 47 % 
Criminal Procedure Code, directing the trial of a 
person for an offence under the Indian Penal Code. 

The fact that the order is described as having 
been passed “ in a miscellaneous criminal case ” 
does not make it ono passed by a Magistrate, if 
it is signed by tho officer making it as a Revenue 
Officer. N Maneklal v. Emperor, 21 is. L. J *»■».* 

913 

-S. 476, order under—Application for re¬ 
vision, bu whom to be made. 

An application under seotiou 4 J 3 of the Cri ninul 
Procedure ode to interfere in revision witn an 
order passed under section i/ 6 , Criminal Procedure 
Code can only be made by a party aggrieved 
thereby, that is to say, the person whose prosecution 
has been ordered. N Kamjivan v. Eakira, Or. L. 
J.84tS 926 

-s. 476, ci'der under—Preliminary inquiry, 

whether necessary — Procedure. 

Although tho holding of an inquiry preliminary to 
the passing of an order under section **76 of the 
Criminal Procedure Code is discretionary, yet, when 
such an inquiry is started, whether it be a formal or 
informal inquiry, the Court should carry tho investi- 
gation to completion, in order that the person 
affected may have a full opportunity of showing cause 
why he should not be prosecuted Hat Ajodhya 
Prasad Saho v. Emperor, 1 P. L. T. 342; 2i Cr. L. J. 

718 , . . 62 
■ " ~ S» O2o —Application for transfer — Magis- 

trate diiplcase^ whether sufficient ground for transfer 
'fUc fact tha' . Magistrate by his attitude shows 
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that he is displeased with an accused person is not a 
suHi. ient.ground for transferring acase A SitalPande 
jj Emhkror. 2 U P. L R lA.ifta; 21 Cr L.809 68 I 

_— s. 526 — Application for transfer—Sum- 

mon* case—Magistrate arresting accused prior to 
inquiry — Reasonable grounds ,or suspicion against 
impartial trial 

A district Magistrate, acting on a verbal statement 
mado to him in his Chambers against ike accused, 
a Sub-Inspector of Police, of having demanded a 
bribe, forthwith arrosteJ him and direoted an 
inquiry under section 2 j 2, Criminal Procedure Code 
by the Deputy Superintendent of Police On receipt 
of the report of the Deputy Superintendent the 
District .Magistrate transferred the case to a 
Deputy Magistrate for trial under section Penal 
Code The accused, having some difficulty in 
obtaining copies aud apprehending that he would 
not have an impartial trial in the district, applied 
for transfer of the case to another district: 

Held, that ike api>lic*tion must succeed; that the 
offence imputod to the accused being one in which 
a summons only should issue in the first instance, 
the District Magistrate had no jurisdiction to arrest 
him an I that the circumstances of the case afforded 
reasonable giound for the acoused entertaining a 
suspicion that his trial would not be impartial. Hat 
Din Dayal Singh v Emperor, i P. n. T. 522; 21 Cr. 

L. J. 79> 523.. 

-S. 526 —Transfer of case, whento be allowed. 

Ordinarily, the transfer of a crimiual case 
ought not to be allowed vvhere, however, there is 
gome degree of association between the Magistrate 
and one or other of the parties to a case as, for 
natance, where a party has a financial hold on tho 
Magistrate, the case ought not to be tried by that 
Mngistrate. A Sham Lal v. Emperor, 21 Cr. L, f. 

848 923. 

C ross- ex am I nat I o n —Defendants, contest 

between — Some dejendants supporting plaintiff— 

Procedure —Practice 

The utual practice in cases, where some of the 
deiendants suppoit the plaintiff’s cnee and others 
oppose it,is to order that tho*e who support the plaint- 
ill’s case snould cros»>-examme the plaintiff's wit¬ 
nesses first, if they desire to do so, and to call their 
evidence aud address the i ourt before the defeud, 
auts who oppose the plaintiff’s case do 80 Any 
other practice would be inconvenient and might . 
work an injustice to those defendants who oppose 
the plaintiff’s case. Pat Motiram aiakwari v. law 
Mohan Ghosh, 6 P. L J. 645; 1 P L. T. 676 238 

OUStOm— Chota Nagpur —Putra poutradik, mean - 
ing of. 

According to the custom obtaining in Chota 
Nagpur, the expression putra poutradik means heirs 
male, and the expression putra poutradik mat warisan 
kayem mokamiyan means, equally, only heirs male. 
Pat Brojokishore Ram v. jagat Mohan Nath 
Sahi Deo, 9i9 Pat 2v9j 6 P. L. o. 265 

- Grove, right of transfer of. 

There iB a general custom by which the tenants 
of a grove have the right to dispose of the trees, and 
this right must be presumed to exist in the absence 
of custom or contract to the contrary. U r*BR 
Ram Ddlari v. Ram Adhin Lal, 2 U. P. L. R. iB. R.) 

6i 496 
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—— Hindu widow, auoceeaiou of, and power to 

alienate 8ce * ajib-ul-arz 307 

—.. ~ Pre-emption—Involuntary sale — Custom , whe 

ther applicable— Sale by public auction — Co-tharers 
xvith full notice of sale not bidding or attempting 
• to purchase , effect of—Refusal to purchase — Vendor y 

duty of. . 

A village custom as to px-e-eraption refers only 
to a voluntary sale by one co-sharer of his property 
and has no application whatever to the case of an 
involuntary sale carried out against his wishes by a 
Court through a Collector, or an Official Assignee, or 
any body else 

Where in the case of an involuntary sale by 
public auction of the estate of a co-eharer the other 
co-sharers have full notice of the intended sale 
and do not bid for tho property or attempt to 
purchase it, their action is tantamount to a refusal 
to purchase 

Where a property has been offered to a co-sharer 
at a certain price and he has refused to purchase, or 
to purchase it at that price, it is no longer incum¬ 
bent upon the vendor to give him a second chance 
when ho has once found a purchaser for the pro¬ 
perty at the price at which ho offerd it to his co- 
sharer, or a higher one- A Ghulam Mohicddin 
Khar o. Hardf.o Bahai, )8 A L J. 4>3;42 A. *02 V* 

- Pre emption —Karabatdar karibi, meaning oj 

—■Relation 7 or 8 degrees removed, whether karabat¬ 
dar karibi. . 

A relation seven or eight degrees removed is no 
a near relation, and does not come within t o 
definition of karabatdar karibi. " hero, therefore, 

a custom exists whereby a karabatdar kanbi >aa 
a right to pre-empt, a relation 7 or 8 degrees remov¬ 
ed is not entitled to that right. A Ganca 
Bam Sardp, 2 U. P. L. R. (A.) i63 

- - . Succession—Daughter versus Collaterals ac¬ 
quired property, what is . 

Daughters are generally preferred to collatera s 

in regard to the acquired property of their tat ic , 
and by acquired property is meant property no 
necessarily acquired by the father hnnse 
property acquired by him or any of his ascen an a 
short of the common ancestor. 

The agnatic theory reposes on the principle tnat 
collaterals descended from the common anceb > 
derive their title from that common ancestor, out 
when the common ancestor had no interest in o 
property in dispute his descendants derive trom 
him no more right than lie had, i. e, thoy 
no right. L Jainan v Nor Muhammad, 1 b 

—- Succession Sister versus Collateral* of sixtn 

degree — Non^mcestral property —MusauLman hajpu s 

of Jullundur District. , 

Among Mussulman Rajputs of Jullundur Distn 
»sister is not entitled, by custom, to succee 
the property of her brother as against collaterals 
of the sixth degree even though tho property is no 
noestral qua the collaterals. L Jiwx u - yAI<DU ggg 

Damages, suit for—Appellate Court, whether 

will interfere with amount awarded. _ 

In an action for damages which is pursued in so 
spirit of vhidietiveness and with a Ussire to inflict 
paniahflienti a Court of Appeal ought not to inter* 
f9ro with tho decision of ths trisl Court on the 


Damages-conoid 

question of the amount of damages to be awarded, 
unless that deoision appears to be erroneous C 
Hull i>. Paull, 24 C. W. N. 352 421 

Definitions. 

ACt. See Civil Procedure Code, s. 80 885 

Annual value. See Bengal Cess Act, s. 4 

878 

Any party. See Civil Procedure Code, 0. 
XXI, r. 0 i 501 

Attested 801 

Bank. See Negotiable Instruments Act, s. 6 

893 

Case* See Civil Procedure Code, s. 10 90 

Date of realisation. See mortgage 


decree 

Date Of transfer. See Limitation Act, 
Sch 1, Art. 134 705 

General repute. See Criminal Procedure 
Code, s. • 17 . ?§? 

Immoveable property j2I 

Neglected to pay. See Companies Act, 

S 164 „ t* 

Upon demand. See Motor Vehicles Act, 

When a fixture has been attach¬ 
ed to a b^IIUinar* See Calcutta Munici. 
pal Act. s. 34L 352 

Easement— Owner, whether can increase his right 

_ Burden of proof — Appeal, second—Expert evidence, 

whether can be taken 

The owner of an easement cannot, by altering 
his dominant tenement, increase Bis right. 

Whore, therefore, the defendant the owner or a 
hut having eaves 8 feet from tho ground hanging 
over plaintiff's land replaced it by a two-etoned 
building having a cornice 22 feet from the ground 
with tho result that accumulated water came down 

" ^additional burden had been imposed 

UP Tlm owner of a dominant tenement who claims 
un easement must prove that by an alteration m 
the dominant tenement no additional burden has 
. nn thrown on tho servient tenement and ho IB 

5 en Med I. .eoond .ppe.1 to ..k eh.. ..pert 

.vidence he ..ken B»«»K V J00 '^ 

Nath, 62 V, L J. 27 4 b. W. N. 

_ R ta ht to drop water Irons eaves Roof of 

dominant tenementraised, effect.of-Watarlet doxon 
.. _l -ins .-Extinauiahrnent oj easement. 

S tbWof a dominant tenem.nt had the 
• u tho rain water from the raof of his house 

r J e fr 1 n the e^.s on to the roof of the servient 
dr °p ^om di-tADCe of 7 feet and, subsequently, 
wnoment from » to ***,,„, Umt from 

V ‘ “» Jun.rn.nt .nd. irtwdol .flow. 

6 sf (ro “ the — ta “ 

d0 rid h ^*th^ t b‘rie« on the Mrrient UMnumt 
had Increased and that, therefore, tho easmont was 

£?i£u£bed. Pat KM* ***** SlMGIf V. Hit 

Naeayan Sinoh 

_ wtflt—ffarrow strip of unenclosed 

^Se'Trrr.an.pdon-L^.^ 
Limitation Act, Sch. f, Am. 142 77*3 
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Endowment —Aoharjya describing himself as 
owner, effect of —Acharjj a. acquisition i f property by 
— Proof, method oj 

The mere fact that an Aoharjya of a foundation 
described himself iu a •' ill as the owner of t he founda¬ 
tion, is not evidence that, any parti ular property is 
the petsoual property or acquisition of tho Acharjya. 
But it is open to a person contending that a particu¬ 
lar property is not part of the endowment, to show 
that it was acquir d by the Acharjya with funds 
which belonged to him or which migut oo reg irded 
as hi« official perquisites H Kamla Lachiimi v, 
Basdko Prasad, > O. L. J. 434: (i92<j) AI \V. N. 6A J ; 
2* O C. .7*! 2 U P L. R. «C i 130; 2b M. •». T. 
404; 25 0. W. N. 17; 13 Ij. W. If6 900 

En ppei-E x po-t facto submission, whether 
amounts to estoppel. 

A more ex post facto submission to what has 
already taken place, not amounting to a ratification, 
doe8 not amount to an estoppel, for the submission 
Oft f *not change the past. O Sokhpaj, Kdar v Dasu 
70 L J. 4 9: Z u. P L R tJ. UH , 65 

Evidence, circumsantial, how to be recorded — 
Capital case—Admissions of Counsel, whether should 
be taken — Facts to be proved. 

In a caso of circumstantial evidence where the 
failuro of ono link destroys the chain, it is of the 
□ tmost importance to get on to the record every 
piece of evidonco which makes the chain otherwise 
there is danger of an Appellate Court not under¬ 
standing how a particular conclusion has been 
reached and of mi-carriage of justice resulting. 

It is better in a capital caso not to take admissions 
from the Counsel for the defence at all. Every fact 
ought to bo strictly proved on the record. A Shko 
Narain Singh u. EwptaoR, 2 U. P. L It. v a .) Ux-t, 
Cr. L. J. 777 

Elvldence Act (! °r 1872), ss. 9 , ii, 

1 j*,, , Evince of design and motive, identity 

and illegal association-Offences similar—One com 
mitted two years after the other—Evidence, whether 
admissible-Letters Patent Cal, els. .5, ^- L0U rt 
duty of, in hearing reference 

Aia trial for offences under sections ?n wnia 
and <6 of the Penal • ode, toe Judge admitted ovi- 
denco of _ theft committed some two years subse- 
quently in -omewhat similar circumstances us 
showing identity, de-ign and motive, and gal 
ass >ciaii >n and that a system had been pursued °bv 
the accused Objection was taken to t ho admission 
of this evidenco and the question was reserved for 
consideration upou a reference under clauses ,5 and 

referred!— ^ th ° being 

Held \ ) that, having regard to the dates of the 
incidents alleged in tho -ub-equent case, tho evidence 
was not admissible either under section w or secUon 
11 or 6eotion 4 or section 5 of tho Evidence Act • 
' 2 ) that it was not open to the Court hearing the 
reference to direct a new trial, but after rejecting 


Evidence Act—contd 


A horo-cope, therefore, prepared by . a deceased 
pers'in is admissible in evidence, under section of 
the Evidence Act, to prove a person’s age Pit 
Amardyal Singh v Hab Pershad SaH(J, I P. L T. 
5 : o P i. .1. m.5 72 

-SS. 58» 68 -Mortgage-deed -Mode of proof. 

In order to prove that a document, which pur¬ 
ports to be attested by two witnesses, .creates a 
charge on imraoveaMe property, which it purports 
to crome, it is sufficient, under section 6- of the 
Evidence Act, if ono attesting witness, if there be 
one alive and within the jurisdiction of the Court, 
is called for the purpose of proving execution Bat, 
this evidence may be rebutted by proof on the 
other side that the other witness who attested the 
document did Dot really see its execution. WI 
VhNKITA RrddI y. MUTHULU PaMBCLO, W. 

N. 5.2; 28 -VI. L T. 2 3 801 

- S. 91 . See Penal Code, s 193 830 

--——* S. 92 • Plea that document is fictitious— 

Evidence, admissibility of. 8ee » leadings ,115 

- S. 92- I let that document is fictiti ms—■ 

Evidence, admissibility of. See Pleading3 . 275 

— -— s» 92 —Registered mortgage-deed—Oral 

evidence to vary terms of deed, admissibility of. ■., 
Oral evidence is not admissible to vary the terms 
of a registered mortgage-deed. IM jethmal v Saboo 

30 

-S. 92, prov. 6— Document.party signing, 

whether can alter nature of, at registration —Inten¬ 
tion of parties, evidence of, when admissible. 

A party who has put his signature to a document 
which is clearly a sale-deed, cannot alter the nature 
of that document by writing on it when the dosu- 
ment is registered that it means something else 
than it really appears to be. 

Where a document itself is a perfectly plain 
straightforward document, no extrinsic evidence 
is requited to show in what manner the language 
of the document is related to exis ing facts Jt is 
only where thp terms of a document itself require 
explanation, that evidence can be led within the 
restrictions Lid down ly proviso ♦ to section ^2 or 
the Evidence Act. b Ganpatkao ApaJI 
Bapu Tukaram, i Bom L. B. 44 B 70 

- S. I I O —Suit for possession under sale- 

Custom restraining transfer set up by defen } ^ 
Rnrden ol proof ot custom. .. . .... - 

" here in a suit for possession of a eiio 1,1 ^ V1 & 
under a eale-deed executed by a person who haa 
been in possession of the site for a long tune tne 
defendant alleges that according to the custom o 
the village the vendor had no right to transfer toe 
site, the burden of provinsr the existence of soon ft 
custom lies upon the defendant N Sahkbbao v. 
Jaiwantbao " 

— 7 — s. 1 1 

rise to estoppel 

119 

- 8. ? 16. See Bhagdabi akd Nabwadahi 


5- Estoppel—Mistate, whether gives 
)el See limitation Act, Sch. **294 


S. 32— Horoscope, admissibility of, i n ACT * S « 


evidence. 

Statements as to age, made by deceased persons 
n the circumstances contemplated in section Jj of 
tho Act, aro admissible in evidence. ’ ‘ f 


132 - Statement made by icitnese in 

• ft • • # 

1 ansve* to question—Privilege . .... 

An answer given by a. witness to ft question*. pnt 
to him either, by the Court or l>y Counsel on either 
side falls within the protection afforded by section 
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Evidence A6t—ooncM. 

13* of the Evidence Act, especially when the qnes- 
tion is ou a point whlon is relevant to the ease. 
It i-* not necessary that the witness should have 
pr tested against the question A LH*tuk Singh v. 
EMPEROR, . A. Li. J. i <■ U K L. a. vA.J 3 ; 2* 

tE t. ' 6 825 

Execution Of decree -Assignment of mart- 
gage decree, whether includes personal decree subse¬ 
quently obtained . 

'J he a aignmoi.t of an original mortgage decree 
must be rakeu t > include the as-igntnent of a 
decieo salisequen' ly obtained under Order XXXIV, 
rule •* of the • ivil Proce ure one even if the miter 
decieo is not expressly men ioned in the need of 
assignment, rK aeihulla hah v. Mohammad 
Baza, » P. »j T o 

-- Attachment-Obiection to attachment--fro- 

peity changed toi'hctrtain payments ouie subject to 
charge Ututh o< objector - Suit 0 y auction-pur. haser 
fur partition- Sale, validity oj. 

S ootuined a iiecree against D and in execution 
attached properties Nos a d ^ K the luoih r of 
B objected to the attachment and applied to have 
it raised, on the grtund that property No. was in 
her possession which she wua entitled to reiain 
during her lifetime and that there was a cha. go 
thereon for her luneral corem.-uies and that pro¬ 
perty No. t was subject to a charge for her main- 
touanoe. Her application wa> grunted, but theie. 
after on tho application of 8 the i.ouri directed 
sale of both pioperties. subject to the charges c.uuned 
by K The right, title and interest of is in tho pro¬ 
perty’subject to the charges «eie put up for tale 
and were' purchased by the plaintiff who, on the 
death of K, sued for partition claiming a oue-tourth 
share, which represented the interest of />. B and 
his brother AI. contended ihat there was no attach- 
meut of the property and that, therefore, the sa o 
was void The tiial • cuit, holding that tho sale 
was valid, decreed ihe claim, but on appea by AI 
this decision was reversed on the ground that the 
sale was void because theie was no subsisting attach- 

ment. On second appeal: ., , 

Held f at the executing Court having treated tho 

attachment a« being still in force when it oruered the 
property to be sold there was a sufficient attachment, 
LaHhJ»le wa.no. voi..,»ud .nu., ^-ntly 
the plaintiff was entitled to a decite tt Vaiko^t 
8HB1DHAK nHATTA C. WaNJUNATII MaDHAV BUANDaBI, 

Jll- b0 \ L ertiL 0 te 4 u!d" U p ection 2«, Punjab Court 
of Wards Act, tiled -subsequent ap ; ‘'canon lor 
execution Fresh certificate vvbei her never- y. 
See 1 UNJAB OUST OF * ARDS Act, d io o a 

-- Conslruoion ot decree- Lx. eating Court, a he- 

ther can rejer to pleading* and judgment 
Adeeming ourt must execute a decree as it 
is and an amendment thereof must be resorted to 
In Separate proceedings either by way of appeal or 
by way of amendment of the decree, a« the case may 

£, bat in construing a dee ee the 

oouipatent to take the as ircanoe ol i ** P •* * 

the judgment for that purpose r at • 

' — In-rntment dy.ee - Clause 

'nymt-debtor not ta*cn advantage oj , effect of 1 

*in payment of instalment —Waiver. 


Execution of tfeeree —contd. 

V here there is a provision in a decree for the 
benefit of the judtment-debior and he fails to take 
advantage of the benefit which is provided for him, 
he loserf that benefit and the decree automatically 
becomes a d» cree of the ordinary type which does 
not offer that benefit 

A decree provided for the payment of a certain 
sum by way of interest every year, and for the 
payment of the principal on the expiration of twenty, 
five years, but it tho interest was n» t paid in any 
yeai, then the p iucipal and interest could be' 
recovered at once in one sum For several years 
there was deft.ult in the raj ment of interest and 
b th j aiiies continued to beiieve that tho original 
deer e still subsisted. Eventually the decree-holder 
applied for executi* n ot the decree for principal 
anti iuic est purporting to take advantage of the 
last default in the payment of interest: 

Held, that the parties must be taken to have 
mutually condoned and wiped out all previous 
dtfaults ai d that the hgal position was that there 
had been only one default which was the subject, 
trailer of the application and that, therefore, the 
decree-h. 1 dir wat entitled to recover the principal 
and ono year’s inieiest B Ambit Khanderxo v. 
Govind Ramchandra, 22 Bom L. u. blwj 4* B. 840 


—- Obiection disallowed — Same objection, whe¬ 

ther can be token again 

A obtained a decree against X. for mesne profits 
of an estate which had been purchased by H fn 
execution of tho uei lee, A. attached the estate, but 
objections were raised and the matter went in 
appeal to tho High Court, and, in the meanwhile 
tbo application for execution was struck off for 
default of the decree* b oh-er. A fresh applicatoin 
for execution was made against B but ho objected 
that ho had gifted the estate to his mother, who 
had sold it and tho purchaser objected that he was 
not liable and his objection was allowed. A then 
brought the present suit claiming to bo entitled 
to put the property to salo in execution of his 
decree. 'I he trial • o«»rt held that H. was personally 
liable but that his transferees were not as the 
execution ha;iig been strrnk off tho attachment 
com red to be effective and the trousfev made by him 
as valid, the High • ourt roverred this finding on 
apptal and held that the attachment had not 
cea.ed to be effective, and consequently the transfer 
by U was v* id, und decreed tho suit A. again 
applied fer execution, an* U again rai«ed the same 
objection which he had previously raised and his 
objection was allowed On appeal by A 

Held that it was not open to B to raise tho same 
obiection over Bgain Mid that A was entitled to 
execute his decree against U A Daood Ali Bhah 
v Hatat Ali Shah, 2 U. P. I • B. (A.) 200 7 I I 

_ Pert; n not party to original or appellate 

decree whether can execute decree—Appellate decree, 

’ L.lhtr supersede* original deciee- Limitutton Act 
Xo! J.Kh. I, Art 8* Appeal-A bote- 

In. nt order v>, whether final decree or order 
7 . x-cured a men gage In favour of 8 8 died and 

his widow J- ai vcceo.d to i ia proferfy J uriu ght 
a^uit bn foot oFtlie mortgage and obiRiutf a deorae. , 
T Rpp«al«d *“ d > in * ddition t * 7 ’* 1 * 0 «“P'en<led one 
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Execution, of decree— coacid. 

V. as a respondent who had obtained a dcc.-ee tint 

ho was entitled to succeed to the estate of 3. ^ pre¬ 
ference to J. N died dnriug the pendency of the 
appeal and, bis legal representatives not having been 
brought on the record, the appeal as against him 
abated Subsequently, T and J. entered into a 
compromise and the Appellate Court passed a 
decree in accordance with the terms of the com- 
promise W , the legal representative of A, now 
applied to execute the original decree obtained by 
/and contended that limitation began, under clause 
i2) of Article 18 2 of Sehodnlo I to the Limitation 
Act, to run from the date on which the appeal aa 

against iV. had abated: 

Held, (l* that it was not open to W. to execute 

the original decree inasmuch as— 

'a) .V., through whom IK, claimed, was not a party 
either to the original decree oi to the 
appellate decreo ; 

(f>) the original decree having merged in the 
appellate decree, was no longor capable of 
execution 

(2) that the order of abatement was not “a final 
decree or order” within the meaning of clause 2) 
of Article 184 of Schedule I to the Limitation Act, 
and did not give a fresh start of limitation. Pat 
Tikait Krishna Prasad Singh v. wazir Naraim 
Singh, (19*0) Pat. 342; 6 P. L. J. 731 977 

—. Property attached pheed in charge of third 
person—Attachment raised and proceedings struck 
off—Failure to produce property — Court, power of, 
to initiate proceedings against defaulter — Remedy, 
proper. 

Whore in execution of a decree a property is 
attached and placed in charge of a third person, 
and that person, on the property being released 
from attachment and the termination of proceedings 
in execution, fails to account for it, the executing 
Court has no jurisdiction to institute proceedings 
against him and direct him to hand over the pro¬ 
perty to the judgment-debtor, or to pay the latter its 
price. The remedy of the judgment-debtor in such 
a case is to sue the defaulter for recovery of the 
poperty or its value or for damages A Kalloo 
Khan v. Abdullah Khan, 18 A. L. J..357; 2 U P. L. 
B. (A ) 146; 42 A 39 * 44-3 


IN in AN 




■ "• Property of Ward of Court attached— r *ourt, 
power of, to order sale. Sec Punjab Court of 
Wards Act, s. dl i3) '631 

Execution sale— Sale-certificate, value of. 

A sale certilicate is merely evidence of title, it 
does not create title. G Pbomotha Nath v. Sourav 
1)asi, 31 C. L. J. 463; 21 C. W. N. 1011 - 


Factories Act (XI! of 1-911), s. 41, 

construction oj Penalty, amount of, recoverable. 

Section 4 of the Factories Act is a penal seotion 
and ought to be construed strictly. The natural 
interpretation of the clause in the section relating 
to the penalty seems to bo that the occupier and 
manager both or either of them can be required to 
pay u tine which may extend to Rs 2l»0, but that 
between the two they • annot be required to pay any 
sum exceeding ha. i0 1 for each offence IS 
Vrijvallabhdas v. Emperor, 22 bon. L. U. 101 ; 21 
Cb. L. J. 728 - 


I 

152 


Family settlement, nature of—Party, whe¬ 
ther can resile from settlement - Consideration. 

A family settlement of disputed claims doesjnot 
necessarily involve the transfer of aright from one 
person to another, consequently, such a settlement 
is unaffected by any of the provisions of the Trans- 
fer of Property Act, and as the consideration for 
such a settlement is the mutual promise made, or 
forbearance shown by one party to the other, it is 
not open to cither party thereto, in the ahnpme of • 
fraud or undue influence, to resile from it after¬ 
wards. A Baldko Singh V. Udal Singh, 2 U. P-L. 

R. (A.) 202; 18 A. L. J. 877 732 

Finding- of fact— High Court, interference by- 
Where an Appellate Court has drawn wrong oop- 
elusions of fact from the evidence, the High Court 
will interfere in second appeal. C Hem • handba 
Roy Chowdhury v. Kristo Cha'DRA Saha Sardabv24 
C. W. N. 800 -579 

First Information— Statement made at Police 
Station and recorded in Station Diary—Statement 
made subsequently to Police—Subsequent statement, 
whether first information—Admissibility of second 
statement. _ 

A made a report at a Police Station of the 
occurrence of an offence and his statement wa3 
recorded by the Writer Head Constable in the 
Station Diary. Subsequently, A made another 
statement to the same Police Officer, and this latter 
statement was treated as the first information^ ana 
was admitted in evidence “subject to objection:” 

Held, that the statement reoorded in the Station 
Diary was the first information, and that the sub¬ 
sequent statement was. merely a statement made to 
a Polioe Officer in the course of the investigation and 
was totally inadmissible in evidenoe -pat-'KasBWAS 
Dope v. Emperor, 1 P. L. T. 491; 21 U.b. J 1*8 

-• -247 

Foreclosure, application for—Demand, whe* 
ther should immediately precede application. See 
Mortgage by conditional sale 1 1 

Fraud—Ex parte decree, suit to set aside, onground 
of fraud—Nature of Jraud—Proof—Perjury, whether 
ground for setting aside decree. 

An ex parte decreo operates as res judicata between 
the parties. It oan be set aside by a suit only if 
fraud was practised in relation to proceedings in 
Court by which the defendant in the origiual 
action was prevented from placing his case -before 
the Court. 

That an ex parte decree was obtained by porjOTod 
evidence is no ground for setting it aside. P&t 
Ram Narain Lal Shaw u. Tooki Sao, 1 P. L. T. ll*h 
(19^3/ Pat. 98; 2 U. P. L. R. (Pat.; 61$ 6 P. L. J.Jgg 

104 

Ghatwal— Rents accruing during lifetime o/ghftt- 
wal collected after his death, whether his personal 
property. 

Arrears of rent accruing during the lifetime of 
a ghatwal but colleoted after his death are his per¬ 
sonal property and can be followed by his creditors 
in the hands of his representatives. Pat BbU Nath 

Ham Ra mesh war v. Chavd Kumari, l P. L. T. o42 

-IT 
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Guarantee, contract of—Guaiantee for JaithJul 
performance of duties by khazanchee of Bank — 
Fraud by khazanchee— Liability of guarantor, 

E. s an Asiatic resident in Burma, was appointed 
khazanchee of the Bank of Bengal at Rangoon, and 
for the due and faithful performance of the duties 
of his office his father Q. deposited certain securities 
with the Bank upon the terms of a tripartite agree¬ 
ment to which tho father, tho son and the Bank 
were parties. One of tho duties of the khazanchee 
under the agreement was to inquire into and as¬ 
certain aiul report upou the credit, solvency and 
circumstances of Asiatic residents in Burma having 
dealings with the Bank through his agency, and in 
the course of his employment. E was also a custom¬ 
er of the Bank and was largely indebted to it. It 
was found that his dealings with the Bank had been 
fraudulent and that lie had concealed these frauds 
from the Bank, though as an official he was bound 
to report upon the frauds of a customer He ceased 
to be khazanchee of the Bank, and shortly after was 
adjudicated insolvent and an Official Receiver was 
appointed. Tho father died while E was still in the 
service of the Bank. The Official Receiver brought 
the present suit to recover from the Bank the securi¬ 
ties which the father had deposited for the son’s 
faithful discharge of his dutios as khazanchee , on the 


Gujarat Talukdars* Act- concld, 

position as a talukdar. Therefore, tho only person 
entitled to deal with jivai property is the jivaidar 
for the time being. 

Land held in talukdari tenure is totally distinct 
from land oidinarily held as joint family property 
by a Hindu family. It is nob subject to the ordi¬ 
nary law of inheritance or succession. 

Section 79 A of the Bombay Land Revenue Code 
refers to any person unauthorizedly occupying, or 
wrongfully in possession of, any land, and, there¬ 
fore, it does not matter whether a person is in 
unauthorized occupation of land before the date 
when the section became applicable. The question 
is whether at the date of tho notice ho is unauthor¬ 
izedly occupying, or wrongfully in possession of the 
land. BBhaiji Jsiivardas Shah v. Talukdari Settle- 
me n't Officer. 22 Bom L. It. 906; 41 B. 832 8B 
Hindu Law —Adoption— Alienation- 

Adopted son, whether affected by alienation —■ Attempt . 

ed alienation by Will,enjorccability of. 

Inasmuch as a Hindu has no such power of 
alienation over ancestral land as would affect the 
rights of au adopted son, unless tho alienation was 
made for necessity, an attempted alienation by 
Will to .take effect on a certain contingency, expected 


ground that acoounts between the Bank and E. as 
khazanchee having been settled nothing was due 
thereon, and that it was immaterial that money was 
due by E in his capacity as a customer: 

Held, that the suit must fail, tho transaction 
between the father and tho Bank was one of guaran¬ 
tee and so long as E. continued in the appointment 
of khazanchee, the guarantee remained and was not 
revoked by the death of the guarantor, that there 
was misfeasance by E. within the terms of his 
agreement and by reason of such misfeasanco there 
was a loss incurred by the Bank to tho full extent 
of the security. PC S. N. Sen v. Bank ok Bengal, 
28 M. L T, 124; 10 L. B. R. 167; 32 C. L. J. 223; 2 U. 
P- L. B. (P. C.) 133; 13 Bor, L. T. 94; 47 I. A. 161 1 
Guardian, hand-note executed by, whether 
binding on minor. See Minor 22 

Guardians and Wards Act (Vill of 
1890), ss. 35, 36, 37 —Suit by ward against 

guardian t when permissible — Guardian , represenia • 
tives of 9 whether liable to account. 

Section 35 of tho Guardians and Wards Act is 
no bar to a suit bj a ward, after tho powers of the 
guardian have ceased and a new guardian has been 
appointed, against the late guardian for an account 
of the management, and where tho late guardian 
haa died, his representatives are liable to account if 
it can be established that tho property of the minor 
did go into the hands of the guardian and thenoe 
into the hands of his representatives. B Nabayah 
Balajx Nagarkar a. Kashibai KeshavDand-Naik, 22 
Pom L B. 633; 44 B. 862 213 

- - - S. 52—Guardian appointed under Act— 

Minor, release of, from guardianship, effect of. See 
Majority Act, s. 3 1 96 

Gujarat Talukdars’ Act (VI of 

1888), SS. 31, 33 —Bombay Land Revenue 
I Code (Act V of 1879J, *. 79A, applicability of— 
Jivaidar, whether talukdar—Talukdari property, 
nature of. 

A cadet 'of a talukdar*a family to whom a grant 
if made in jivai is a oo-sharer and in the awne 


to occur after an adopted son comos into existence 
subsequent to tho death of the testator, is void and 
cannot be enforced. 

A Hindu, by his Will, dirootod his senior widow to 
adopt a son to him aftor his death, and, in the 
event of disagreement between his senior and 
junior widows on tho one hand and the adopted son 
on the other, ho directed that the junior widow should 
be given 6 acres of land. In a suit by the junior 
widow for tho 15 acres: 

Held , (1) that tho plaintiff was not entitled to 
recover, in the absence of an agreement with the 
adoptive boy’s natural father, that the adoption 
was made subject to the adopted son's liability to 
give the 15 acres to plaintiff on demand; 

(2) that tho plaintiff’s right to maintenance and 
residence remained intact. M Bhyri Apamma v. 
Biiyri Ciiinnammi, 12 L. W. 17 51 f 

- Alienation — Widow and daughter 

joining in gift to eons of another daughter—Gift 
validity of — Daughter, right of, to impeach gift —» 
Transfer ot Properly Act (IV of 1882), a. 3. 

A Hindu widow and one of hor daughters gifted 
certain properties to tho sons of another daughter, 
purporting to convoy by the widow as the life-tenant 
and by the daughter as the next reversioner. On the 
death of the widow, the daughter brought the pre¬ 
sent suit to recover the property from the doneee on 
the ground that as against her the gift was invalid, 
as it conveyed her chanoo of surviving her mother 
and succeeding to the property as the reversioners 
Held, that the gift was only good as regards the 
life-interest of tho widow, as the Hindu Law does not 
recognise the transfer of a ohanoe of suooeeding to 
a reversion, and that consequently the gift aa 
regards the daughter was invalid. B Bai Pabvati 
v Dayauuai Manchhabam, 22 Bom. L. R. 704; 44 B. 

488 26S 

- Joint family — Debts for immoral 

purposes contractel by father—dona, liability of — 
Burden of proof—Proof of general extravagance or 
absence of trade, whether sufficient. 
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Hindu Law— conui. 

The onus of proving that a debt was contracted 
by the father of a joint Hindu family for an 
alleged immoral purpose is not discharged by mere, 
proof of general immorality or extravagance on the 
part of the father, coupled with negative evidence 
that the income of his estate was sufficient for the 
family needs and that there was no trade or business 
necessitating the borrowing of loans. IY1 DnuLj.i- 
I'ALLIA V. K'JJTA YRNJLATAKJtISlIiJAYVA, 3G LI. L. J. 

296 G „ 797 

__Joint fainlly—JaitttncoS, presumption <f 

_ Strangers in possession under tre nsjers, position of. 

Plaintiff brought the present suit for separate 
possession by partition of a half share in certain 
properties against his step-brother, defendant bio. i, 
who was the manager of the family. In this suit 
lio impleaded as defendants a large number of 
transferees of defendant No. 1, of whom the present 
appellant was one. The appellant’s defence was 
that when defendant No. 1, purchased the property 
of which the appellant was the transferee, defend¬ 
ant No. 1 was not a member of the joint Hindu 
family with tho plaintiff and that, therefore, tho 
plaintiff could not have that property partitioned. 
In tho plaiut tho plaintiff alleged that he and defend- 
ant No I wero members of a joint Hindu family, that 
the plaintiff had lived separately for the last nine years, 
that the immoveable property of tho joint family 
was not divided between them and thatfbe now wanted 
to obtatn a partition of everything through Court 
Held, 1) that in view of tho pleadings, the truo 
nature of the suit was for a de facto division and not 
for a division of title which had already taken place 
about nine years ago and the plaintiff could not, there¬ 
fore, rely on the ordinary presumption of jointness; 

(2) that the appellant not being a member of the 
family but an utter stranger to it and beiDg in posses¬ 
sion of the property in disputo, the plaintiff most 
establish his title independently of any presumptions 
before he could hope to succeod in ejectingappellant; 

(3j that tho property in dispute having been 
acquired by defendant No. I after tho division, 
between him and tho plaintiff, it was his separate 
property and the plaintiff had no title to it. O Sheo 
Dayat, v. Lalta Prasad, 23 0. C. 184; 7 0. L J- 
505 608 

- Manager, power of, to transfer family 

property—Necessity or antecedent debt, absence of, 
effect of — Transferee, duty of. 

Actual compelling necessity is not the solo test 
of tho validity of a conveyance or mortgage of 
1 ho family estate by the manager acting without 
the express consent of the other members. If without 
proving actual necessity in the ordinary sense of the 
term, it can be sh >wn that the transaction was one 
which was clearly beneficial to the interests of the 
family as a whole, the transaction would be within 
the manager’s authority, and the consent of the 
other members would be implied although not 
expressly given In either case, however, the onus 
is upon the alienee or mortgagee to prove that the 
transaction was for the interest of the family as 
being either necessary or beneficial. 

The mere fact that money is borrowed to enable 
the manager to purchase immoveable property on 
behalf of the family does not in itself oreate any 
presumption that the transaction was beneficial to 


Hindu Law—contd. 

the family, bo as to authorise the manager to hypo- 
thecate existing family property by way of security 
for the loan. Some necessity for the transaction 
or some benefit resulting to the family therefrom 
must in all such cases be shown. 

In the absence of proof of necessity or antecedent 
debt a mortgage of property belonging to a Mitofc- 
ghara family by its harta -is void, and the transaction 
itself gives to ’ tho mortgagee no right against the 
lea,la's interest in the property. Pat Bam Bila$ 
Singh v Samyad Singh, 1 P. h, T. 535; 6 P. h J.62?; 

2 l'. P. L R. Pat. 228 3031 

-Joint family —Mortgage by father — Bale 

after father’s death—Vendee suing for redemption — 
Necessity, want of, whether can be pleaded by 
mortgagee. 

B., the father of a joint Hindu family, mortgaged 
the family property to J. On B.’s death} his son B. 
became the head of the family and executed a sale- 
deed of the mortgaged property in favour of D . who, 
by virtue of the sale, brought the present suit fop 
redemption impleading the sons of the mortgagee 
the mortgagee having died—and R. as defendants. 
The mortgagees contested the suit on the ground of 
want of legal necessity for the sale: 

Held, that the suit must succeed as it was not 
open to the mortgagees to advanoe as a defence the 
plea of absence of legal necessity. A DubgaPbabAD 
v. Bhajan, 17 A. L. J. 947; 42 A. 50; 2 U. P. h. R.JAJ 
406 487 

_ Mortgage by one member of 

family, whether binding on others—Necessity and 
antecedent debt, absence of—Mortgagee, position and 
remediesof— Partition—Intention to separate, proof of, 
A mortgage of the whole or a share of the joint 
family property of a Mitakshara family by one 
member of the family, unless justified by 
legal necessity or by an antecedent debt or 
assented to by the other members of the family 
is void and inoperative as againBt the property 
hypothecated and gives the mortgagee no rights 
even against the mortgagor’s undivided share. 
W here, however, the mortgagor's interest has been 
separated from that of the other members of the 
family actual partition by metes and bounds not 
being essential for this purpose, or where the share 
has by legal process been attached or sold at the 
instance of the creditor it may become available as 
security for the mortgage-debt. In speoial oireumr 
stances, where the property has already passed, into 
the hands of the mortgagee, the Court, if satisfied 
that the equities of the case require it, may, in 
its discretion, set aside the alienation upon the 
terms that the property when restored shall be held 
in separate shares, the share of the mortgagor being 
subjeot to a lien for the mortgage-debt and interest. 

An intention on the park of a mortgagor of family 
property to separate from the rest of the family 
cannot, however, be inferred from the terms of the 
mortgage bond itself where it purports to hypothe¬ 
cate only the mortgagor's interest in the family 
property. Pelt Amardayal Singh v Hah P*b*h*d 
Sahu, 1 P. L. T. 611; 6 P. L. J. 605 72 

• - ■ - - Mortgage of family property by one 

member, whether void or voidable —“ Asura '* 
marriage, legality of—Money paid to bride’s father, 
whether unlawful consideration . 
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A mortgage by one member of a joint Hindu 
family of property belonging to the family is not 
▼oid altogether, but is voidable at the instance of 
the persons whose rights are invaded by it. 

The “Asura” form of marriage is not illegal or 
immoral, and money paid to the parents of the bride 
does not constitute unlawful consideration. O 
Shambhu v Nano Komar, 23 O. C. 284 963 

-Joint family — Mortgage, suit on - Mana¬ 
ger, whether represents other members of family — 
Mortgage—Charge paid off by mortgagee, whether 
extinguished — Intention — Procedure—Petition rais¬ 
ing question oj lato made to Court—Duty of Court. 
In a mortgage suit the managers of a joint family 
effectively represent the interests of the members 
of the family. 

The ordinary rule is that a man having a right to 
•ct in either of two waje shall be assumed to have 
acted according to his interest. Therefore, the mere 
fact of a charge having been paid off does not 
decide the question whether it is extinguished. It 
depends on the intention of the mortgagee and 
where it is manifestly to his advantage to keep it 
alive, equity ought not to destroy it. 

It iB desirable that when petitions raising import¬ 
ant questions of fact or of law are presented before 
a Court, the Court should proceed to deal with such 
petitions. The failure to do so may, in many rases, 
involve a remand, which is always undesirable. 
Pat Baij Nath Goenka v Daleee Narain Singh, 
(1920) Pat. 261; 1 P. L T 582 4d9 

■■■ — Separation — Arbitration —■ Award 
precluding separate claim for partition, binding 
effect of—Suit for separate possession, uhether 
maintainable. 

Where after the disintegration of a joint Hindu 
family the members thereof refer matters in dispute 
to arbitration and an award is made whereby each of 
the parties la precluded, duiing his lifetime, from 
claiming separate possession by means of a partition 
by metes and bounds over any of the property of 
which ho and the other members are joint owners, 
aooh award is binding on the members of the family 
and a suit by one member for separ ate possession 
of his share is not maintainable A Kup Sisoii v. 

Bhabhuti Singh, 17 A. L. J. 916; 42 (A >30 

632 

.... - Son, liability of, during father's 

lifetime in respect of ob igation incurred by father as 

surety. 

A Hindu son is bound to pay a debt contracted by 
his father as surety provided it was not for an illegal 
or immoral purpose, and the liability may lx; enforced 
against the son in tlio lifetime of his father. IVI 
SCBKAMANIA AlTAB V. SHAW WAr.LACE AMO Co , 3*< M- 

L. J. 402i 12 L. w. 117: 2 " M. L. T 07 648 

- Minor —Alienation by natural guardian — 

Minor, remedy oj, on attaining majority— Limitation 
Act (IX of 1908>, 8ch. /, Art 44 
Where a Hindu mother, acting oa the natural 
guardian of her minor son, transfers property 
during his minority, the minor, in order to recover 
possession of the property bo transferred, must sue 
tm set aside the transfer, and such suit must le 
brought within three years of the minor attaining 
majority under Article 44 of Schedule I to the 
^imitation Aet and if be fails to bring such suit 


Hindu Law —contd. 

within that time, neither he nor the next reversioner 
can dispute tha alienation. B Fakirappa Limanna 
v. Lvmanna Mahadu, 22 Bom. L. R. 6S0; 44 B. 742 

257 

■ Separation— Minor, suit by, Jorparti¬ 

tion, effect of—Minor attaining majority and proceeding 
with silit, effect of—Civil Procedure Code (Act V of 
1608;, O XXXII, r. 12. 

Inasmuch as a minor member of a joint Hindu 
family cannot, as of right, demand a separation, an 
action brought by him through his next friend for 
partition does not create any alteration of status of 
the family. But where, during the pendency of such 
a suit the minor attains majority and appears before 
the Court and elects, under rule 12, Order XXXII of 
the Civil Procedure Code, to proceed with the suit 
such election has the same force as at the time 
attaches to a man of full age who commences an 
action for partition, that is to say, the family hitherto 
joint becomes at once a separate family. A Lalta 
Prasad v Shiam Singh, 2 U. P. B. R. (A.) 137; 18 A. 
L. J. 503; 42 A 431 667 

—- Widow —Alienation —Legal necessity — 

Consent of reversioners, effect of. 

Where a reversioner personally consents to an 
alienation by a Hindu widow, and acts for the ven¬ 
dee in acquiring a portion of the property sold, he, 
personally, is estopped from subsequently asserting 
that there was not legal necessity for the transfer. 

The consent of the nearest reversioner to such 
an alienation is strong presumptive evidence of the 
fact that there was legal necessity, A Mata Prasad 
Shukul v. Devi Siiuklain, 2D. P. L. It. (A) 69 

576 

-- - — Deposit with banker for widow’s 

maintenance—Interest not clgimedby widow, whether 
part of husband's estate. 

After the death of a Hindu his uncles deposited 
a sum of money with a Nattnkottai Ohetty firm, 
with instructions to pay to the widow a certain 
sum every year for her maintenance, and she nover 
claimed to be entitled to any more. On her death 
the next reversioner of the deceased husband 
brought a suit to recover the amount of the deposit 
together with interest thereon ns forming part of 
the estate of the deceased: 

Held, tiiat. the suit must succeed, as owing to the 
widow not having claimed the interest on the deposit 
ahe must be deemed to have acquiesced in the 
interest being treated ns part of, and as incorporated 
with her husband’s estate. IVI Narayanan Chbttv 
v So pi a u Chetty, II L. W. 418; (1920) M. W. N. 248, 

38 M. L. J. 437; 43 M. 629 639 

__- Maintenance — Stridhan, whether 

to be taken into consideration - Widow, right of, to 
maintenance - Unchcutity Forfeiture oj right—Suit 
to discontinue maintenance—Burden of proof. 

In fixing the rate of maintenance to l>o awarded 
t^, tt Hindu widow, the amount of stridhan possessed 
by her should bo taken into consideration. 

The right of a Hindu widow to claim maintenance 
is dependent on her remaining chaste, ami she is 
liable to forfeit that right by subsequent acts of 
uvichastitjf and the existence of an agreement or 
of a decree securing maintenance to her would 
afford her no protection from such forfeiture, But 
h repentant widow may not absolutely aban- 
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main- 


cloned, she must be provided with ft starving 
tonanco so that she may not bo compellod by nood to 
lapse into an immoral life. 

In a suit against ft Hindu widow for the discon¬ 
tinuance of an allowance secured to her as main¬ 
tenance under a decree, on the ground of her unchas¬ 
tity, the widow can only succeed if she can show not 
only that at the time of the plaint sho was leading 
a chasto life, but also that sho had dono so for a 
considerable period previously, so as to lead to the 
conclusion that sho has completely renounced her 
immoral course, and is a reformed woman. N 
Laksh.mibai V. Visvanatha it AO, 16 N. L. R. 140 

860 

- Widow, property acquired by } after death 

of husband — Presumption — Proof, 

Tliore is no jiroaumption that property in the 
possession of a Hindu widow acquired after her 
husband’s death is either her absolute property or 
that sho has only a widow’s interest in it. It rests 
on the poraon who allogos that sho has an absolute 
interest to prove that allegation. N Kaliram v. 
Ganebh Prasad 32 

- Will, construction of—Devise in favour of 

female—Estate taken. 

Where a Hindu testator devises property to a 
female, the more fact that the devisee is a female 
would not cut down tho estate granted to her by 
tho Will to a life-estate. The devise must be con¬ 
strued in the same way as if it had been mado to a 
man. If the word 7tialik is used in tho devise it 
must be presumed that an absolute estate is devisod 
unless thoro is something in the context to qualify it. 
L Wazir Dkvi v. Ram Ciiand, 1 L. 4i5 988 

Hindu Wills Act (XXI of 1870), applic- 

ability of, to Will of Khoja Muhammadan. See 
Succession Act, b. 187 270 

Immoveable property, meaning of — 

General Clauses Act (X of 1897^), s. 3 <25). 

Tho term “immoveable property” as defined in 
tho General Clauses Act does not include mere 
temporary rights of a tenant-at-will to reap the 
produce to which he is entitled as a tenant L 
Muhammad Ismail v. Shamsuddin, 1 L. 667; 2 U. P. 
L. R. (L.i 164 321 

Income Tax Act (VII of 1918), s. 9 

(2)—Annual value of business premises occupied by 
asses see, liability of, to assessment. 

The allowance on account of the annual value of 
business premises owned and occupied by an 

assessee given by section 9 (2) (i) of the Income 
Tax Aot is not liable to assessment under the Act. 
A John & Co., In the matter of, 18 A. L. J. 1017- 
2 U. P L. R. (A.) 394 836 

Insolvency— Appeal by secured creditor 

—Receiver made respondent—Joinder of all creditors, 
whether necessary. 

Whore in an appeal in an insolvency proceeding 
by a seoured creditor of the insolvent the Receiver 
is impleaded as a party respondent, it is unnecessary 
to join all the creditors of the insolvent as respondents. 
C East India Cigarette Manufacturing Company 
Li>. -u. Ananda Mohan Basak, 24 C. W. N. 401 | O 

- One application for several debtors to 
Is adjudicated insolvents , whether permissible — Pro- 
cgdure. 

WU ere ^ ' 8 80U 8^^ °bk a ' Q an order adjudicating 


Insolvency— concid. 

several debtors insolvents, there must be a separate 
application in respect of each debtor, even though 
tho several debtors are members of a Hindu joint 
family C Kali Chaban Saha v. Hari Mohan 
Basak, 31 C. L. .1. 206; 24 C . W. N- 461 531 

Interpretation of Statutes— Retrospect 

tire operation, when not to be permitted Vested 
rights, whether affected. 

Every Statute which takes away or impairs a 
vested right acquired under existing laws or creates 
a now obligation or imposes a new duty or attaohes 
a new disability, in respect of transactions or con¬ 
siderations already passed, must not be deemed 
retrospective in its operation. The rule that 
enactments in a Statute are generally to be construed 
fo be prospective and intended to regulate e 
future conduct of persons, is deeply founded in good 
sense and strict justice, and in the absence of clear 
w 01 (Is to that effect, a Statute will not be construed 
so as to take away a vested right of action acquired 
before it was passed. ^ Promotha Nath v. Sourav 
Dasi, 31 C. L. J. 463; 24 C. W. N 1011 * 

Jurisdiction of Civil and Revenue 

COUrtS—Stui by rent-free grantee to recover pos¬ 
session oj land, whether cognizable by Civil Court. 

A suit by a rent-free grantee for possession o 
land from which he has been wrongfully ejected oj 
tho Zemindar is cognizable by a Civil Court. *4 
Gobind Bai v Banwari Lal, 2 U. P. h. R. 


18 A. L J- 388; 42 A. 412 . 

Land acquisition— iand in occupation Of 
tenant — Compensation, apportionment of, between 

landlord and tenant, method of. . 

Where land in the occupation of a tenant is 
acquired by the State, the sum awarded as compen¬ 
sation should be apportioned between the land or 
and the tenant according to the present V£ " ue , 0 
the interests of the respective parties in the land b 
acquired; tho apportionment must not be based on 
merely hypothetical grounds. C Nayan MofLJUR 
Dasi v. Hem Lal Dutt, 32 C. L. J. 137 
Land Acquisition Act (I Of 1894)* 8. 

| 8—Application lor reference— Detailed grou/nas j 

inadequacy of price, whether should be stated *n ap» 

plication. # . ,, 

Where a claimant applies under section 18 or 
Land Acquisition Aot for a reference to the Cour 
as to the adequacy of the amount awarded by * . 
Collector, it is not necessary, nor does the Ao 
require, that he should state in detail the grounds 
upon which he claims a larger sum. C MAHANAND 
Pal v. Sbcretary of State, 24 0. W.N. 716 

■ ■ S. 53 — Civil Procedure Code (Act V of 
1908), 0. XLVII—Review of order in land acquisi¬ 
tion proceeding — Jurisdiction. _ 

There is nothing in the Land Acquisition Act 
which forbids the application of Order XLVII of the 
Codo of Civil Procedure to proceedings under the 
Act. Pat Sakti Narain Singh v. Bir Singh, 2 U. 
P. L. R. (Pat.) 50; 1 P. L. T.219; 6 P. L. J. 263 510 

Land acquisition proceedings— 

Parties agreeing as to amount of compensation — 
Agreement, whether enforceable. 

1 he Municipal Commissioner of Bombay negotiat¬ 
ed with the defendant Company for the acquisition 
of their premises on behalf of the Mnnioipal Corpora* 
tiou; having failed to arrive at any agreement a8 
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Land acquisition proceeding's— 

conoid. 

to the price to bo paid for the promises, the Muni- 
oipal C ommi88ioner moved Government to compul¬ 
sorily acquite the property on behalf of the Munici¬ 
pal Corporation under the land Acquisition Act. 
Negotiations, in the meantime, were resumed, and 
an offer was made to the Company to take the pre¬ 
mises for Rs 1,45,517-12-'>. After this offer was 
made, the Government issued a notification, under 
the Land Acquisition Act, for the acquisition of the 
property. The Directors of the Company resolved 
to accept the offer and, through their Secretary, in¬ 
formed the Engineer of the Corporation that “the 
Company was willing to accept without prejudice 
the sum of Rs. 1 , 45 , 517 - 12 - 0 ” for the property, and 
this was approved by the Municipal Commissioner, 
A meeting was held before the Collector, and the 
agreement was recorded. Subsequently, the Com¬ 
pany withdrew the offer made, and put in a claim 
for Rs. 5,71,620 as compensation for compulsory 
iqcBuiation. The M unicipal Corporation thereupon 
brought the present suit for a declaration that there 
was a contract binding on the Company and that the 
Company was not entitled in the proceedings before 
the Collector to any'Bum in excess of Ks. 1,45,617-12-0. 
The Company contended that thero was no contract 
between the parties; that their letter to the Municipal 
Engineer was Dot a proposal as to what they were 
willing to accept but was an invitation to tho Cor¬ 
poration to make a proposal on terms which the 
Company were prepared to deal with; that if 
there was an agreement it was void and of no effect; 
and that neither party was bound by it. The trial 
Court decreed tho claim for the declaration prayed 
for and the Company appealed: 

Held, that the claim had been rightly decreed: 
that thero was an agreement binding on tho Com¬ 
pany as to tho amount of the compensation to be 
paid for their premises; that the Municipal Corpora¬ 
tion were entitled to make Buch an agreement before 
he Collector had made his award, and that the 
agreement could be specifically enforced against tho 
Company. B Fort Press Co, Ltd. v. Municipal 
Corporation op Bombay, 21 Bom. L. R. J0»4;44B. 

797 621 

Landlord and tenant -Bengal Tenancy 

Act ( VIII Ol 1886), applicability of, to non-agncultu- 
ral tenancy—Ejectment—Notice to quit—Matter* to 
be ascertained — Rent paid annually Tenancy, wi¬ 
ther annual. , 

Where a tenancy is created for purposes other 

than agriculture, the tenant is not a cultivator an , 
consequently, not an under -raiyat or raiyat wit in 
the meaning of the Bengal Tenancy Act and bis 
liability to ejectment docs not depend upon 0 
provisions of that Act. 

In determining whether a notice served **P° n . 
tenant to quit is sufficient to ontitle the plaintiff in 
an ejectment suit to a decroe, the nature of ie 
tenancy and whether it is a terminable tenancy 

must fiigt be ascertained. , 

The mere fact that rent is paid annually is no 
conclusive proof that the tenancy is ““““Le 
Gaya Nath v. Anokol Chandra, 82 C. L. J- 6 

.-— Dispossession—8uit to recover possession - 

Landlord, whether necessary party. Bee Bengal 
*' Twuhct Act, Sck. III. Art. 3 =** 1 


Landlord and tenant-contd. 


- Ejectment—Notice—Tenant asserting parti - 

cular form oj tenancy—Denial oj landlord’s title — 
Notice , whether indispensable. 

Inasmuch as the necessity for notice is an inoident 
of tenancy before a tenant can be evicted, the mere 
fact that a tenant asserts that his tenancy is of one 
type although it turns out to be of quite a different 
typo is no ground for dispensing with such notice. 
B Gol Daji Hathi v. Doo Laxman Kurban, 22 Bom. 

L ,R 618 226 

■ Estate purchased by landlord — Encumbrance, 
failure to avoid—Rent receipts granted by patwari, 
whether bind landlord — Estoppel. 

Where a landlord who purchases an estate at a 
revenue sale has knowledge of an encumbrance 
which he is entitled tovoid, but instead of avoid¬ 
ing it he allows his patwari to collect rent from 
the mokarraridar, he is bound by the acts of his 
patwari and must bo nresu-ned to have rocognised 
the mokarrari. Pat Radha Krishnaji v. Sukh 
Nandan Singh, (1920) Pat 832; 2 P. L. T. I; 2 U. P. 
L. K. Pat.) 224 193 

-- Forfeiture of lease on non-payment of rent — 

Waiver—Determination of lease. 

Tho mere fact that a landlord waives his right 
to forfeit a loase on a breach of tho covenant to 
pay rent in respect of any particular month or 
months does not destroy his right to forfeit on 
similar breaches in subsequent months. 

The mere presentation of a plaint in a suit for 
ejectment on the ground of forfeiture of the lease 
is a conclusive declaration of intention to determine 
the lease. B Kastubhhai Manibhai v. IIiralal 
Dakyabhai, 22 Bom. L. R. 920 69 

- House built by tenant on land of tenancy— 

Ejectment — Compensation, tenant whether entitled to. 
The ordinary rule is that a tenant must give up 
vacant possession of the land demised at the end of 
the term. If ho builds on tho land of tho tonanoy 
he builds at his own risk, and at the end of the term 
ho can take away his building. If ho leaves it there, 
it becomes the landlord's property. 

Whore, however, a tenant who had boon in posses¬ 
sion of land for a very large number of years built 
a costly and substantial houso on tho land of the 
tenancy with tho knowledge of the landlord: 

Held that tho landlord could not eject tho tenant 
without paying him compensation in respect of tho 
house. B Kamchandia Baghunath v. Vishnu Bala.ii, 
22 Bom. L. R. 948/ 44 B. 960 323 

__ Occupancy holding — Money-decree obtained 

by landlord — Execution of decree—Holding, whether 

can be sold. . . . . .. 

The sole laudlord of a raiyat is competent to sell, 
in execution of o money-decree against the raiyat , 
his occupancy holding, whether the holding be or be 
not transferable by custom or local usage. C 
Chandra Binode Kundl v. Ala Box, 31 C. L. J. ,610; 

24 C. W. N.816 4 

__ Occupancy holding, non-transferable, transjer 

of—Receipt granted to transferee by Tahsildar— 
Recognition by landlord—Burden of proof. 

A receipt granted by tho Tahsildar of a landlord 
to the transferee of a non-transferable holding is 
not binding on the landlord to the extent of recog¬ 
nizing the transferee as tenant unless it is proved 
that the Tahsildar ihad authority to roooguixo th« 
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transferee. Pat Dkbi Dkyal Pandky 

Sakai, Patkak, 2 P. L. T. *1 
__ Patni —Rent paid by darpatmdar to superior 

landlord, whether can be deducted from rent payable 
to patnidar 

A dar-patniilar who pays the rent due to the 
superior landlord in order to save the patni from 
being sold is entitled to deduct the amount so paid 
frouTthe rent payable to his patnidar. Pat Moham¬ 
mad Irk an v. Kalika Nanp Sini.h, 2 IT. P. L 
(Pat.) 47 . 495 

_■ , ■— llent, enhancement of — Landlord, eight of, 
to enhance cent - Hereditary tenure. 

Where there is no indication in a lease that the 
rent is fixed in perpetuity and that it would not be 
varied from time to time, the landlord is not pre¬ 
cluded from exercising the right of enhancement. 
Tho mere fact that a tenure is hereditary does not 
show that the rent of tho tenure has been tixod 
in perpotuity. G Nirod Chandra v. Karimas, *2 O. 
L. J. 19 867 

— — Tenant claiming to be under-proprietor— 

Hostile title—Ejectment proceedings. See Ocdh 
Rent Act, s. 61 553 

Tenant granted license for building hou.se — 


Kachcha house built—Tenant re-building house 
pakka— Terms of license, whether infringed. 

Where a tenant is given a license for the purpose 
of building a house and there is nothing to show 
that the licensee is restricted as to the method in 
which he is to construct the house, the bare fact that 
in the beginning he builds a kachcha house is not 
a sufficient reason for holding that the license grant¬ 
ed is only one for building a kachcha house. A 
Ghorey v. Shib Lal, 18 A. L. J. 761; 2 U. P. L. R. 
(A) 266 410 

Tenant, whether can be made without laiul. 


lord 8 knowledge — Benami tenant, whether recognised 
by law. 

A person cannot be made a tenant without the 
landlord’s knowledge, and no third person can set up 
a person as tenant who admittedly was not made 
a tenant by the landlord. There is no such status 
known to the tenancy law as a benami tenant N 
Ramdin v. Keshao Prasad 


-— Tenure, agreement to sub-divide-Agreement 

incorporated incompromise decree in rent suit—Agree- 
ment , whether valid and binding. 

In a suit for arrears of rent the parties effected 
a compromise and agreed upon a separation of the 
tenures of the defendants, each being deemed an 
independent tenure, and this agreement was insert¬ 
ed in the compromise and incorporated into tho 
decree. In a subsequent suit it was urged that as 
the decree went beyond the scope of a ^rent-decree 
and reoited a separation of the shares of the 
defendants, it was invalid: 

Held, that, inasmuch as the landlord and tenure- 
holders were at liberty to divide tho tenure by 
mutual agreement, and they did so divide it, and 
evidenced the faot by the compromise ou whioh the 
decree was based, the agreement was binding 
between the parties, and its validity was not iu£ 
paired by its being incorporated in the decree C 
Gopinth Biswas t>. Radha ShYam Poddar 9 a n w 
N. 667 ’ 07| 


Legal Practitioners Act (XVIII of 

1879), S. 1 3— Misconduct—Pleader charged 

with grave criminal offences—Procedure—Misconduct 
in capacity of suitor, whether can be enquired into. 
Proceedings under the Legal Practitioners Act are 
summary proceedings and they are not proper 
proceedings to try a Pleader for what are in reality 
grave criminal charges. 

There is ample jurisdiction in a Court to investi* 
gate cases of moral turpitude unconnected with 
the discharge by a practitioner of his professional 
duty. The Court has complete jurisdiction to remove 
and suspend Pleaders and Mukhtears for causes ren¬ 
dering them unfit for the continued exercise of their 
profession. But the case of a suitor stands on a 
different footing, though the suitor be a Pleader or 
a Mukhtear. 

Proceedings under the Legal Practitioners Act 
should not be taken against a Pleader for what is done 
by him in the capacity of a suitor in respect of his 
supposed rights as a suitor, where his conduct has 
no connection whatever with his professional charac¬ 
ter or anything done by him professionally. Pat 
Narendra Nato Das i-. Siva Kumar Jha 1 P. L. 1 T. 
671; 5 P. L J. 601: 21 Or. L. J. 726 1 50 

-S. 28— Mukhtar, suit by, for work done , 

maintainability of. 

A suit by a Mukhtar to recover a sam of money, 
on account of work done is maintainable and does 
not offond against the provisions of section 28 of 
tho Legal Practitioners Act A Har Sahai Mai. v. 
Birj Lal, 2 D. P L R (A ) 86; 18 A L. J. 373 182 

Letters Patent (Bom.)* cl. 15— 

Judgment —Order permitting withdrawal of 
whether judgment. 

Where, after recording evidence and hearing 
arguments, tho Court makes a pronouncement 
which puts an end to the suit, the actual result 
being to give the plaintiff liberty to withdraw his 
suit, such pronouncement is a judgment within the 
meaning of clause 15 of the Letters Patont. B 
Narandas Rauiiu.nathdas v. Shantilal Bholabhal 
22 Bom L R 1012 1004 

Letters Patent (3al.) cl. 15— Arbitra¬ 
tion Act (IX of :89P), s 19 —Order refusing to 
stay proceedings, whether “ judgment”—Stay of pro¬ 
ceedings, order for, defendant, when entitled to. 

An order refusing to stay proceedings under 
sootion 19 of the Arbitration Act on the ground 
that the applicant is not entitled to the benefit 
of that soction by reason of steps taken by him in 
the proceedings in the suit, is a “judgment” and as 
such is appealable under clause 16 of the Letters 
Patent. 

Where before the institution of a suit, the defend* 
ant refers the matters in dispute to arbitration, 
and, subsequently, but before any arbitration takes 
place, a suit is instituted, the defendant is entitled, 
before filing a written statement, to an order staying 
proceedings in the suit. C Joy Ladd and Co. ^ 
Gopiram Bhotica, 24 C W. N. 6 2; 47 0. 0U 755 

- CIS. 25, 26— Court, duty of, in hearing 

reference. See Evidence Act, s 9 ** 

Letters Patent (Lahore)»i cl. »0— 

Single Judge ignoring amendment of law— Point 
not brought to notice of Judge—Division Bench, inter• 
ference by. 

In a Letters Patent Appeal a DiYision Bench ha» 
power to reverse a judgment of a single 
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whiolrignores an amendment of the law, although 
the amendment was not brought to his notice. L, 
Sadda Singh v. Kirpala, i L 3S7 768 

Limitation Act (IX of ISOS), s. 3, 

Sell. I, Art. I6S — Civil Procedure Code (Act 
V of lDCS,/, 8. 151 —Appeal dismissed forj default — 
Application for restoration ~-Limitation—Appellant 
ignorant of order—Extension of limitation—Inherent 
power of Court. 

Where an appellant seeks to set aside an ex parte 
order dismissing his appeal in default, limitation 
runs from the date of the order and not from the 
date of his knowledge of the order The inherent 
powers of the Court cannot be invoked to enablo 
the Court to break through the provisions of section 
3 of the Limitation Act. L Bissa Mat. v. Kesab 
Singh, 1 L. 313 789 

-— S. 5— Appeal — Judgment, alteration of — 

Revision —Appeal filed subsequent'/ but beyond time 
—Appellant doubt/ill as to proper course — Delay, con¬ 
donation of. 

A judgment was altered at the instance of one oftho 
defendants. The other defendants questioned the pro* 
priety of this alteration by means of an application for 
revision, and, after dismissal of this application, they 
filed the present appeal against the decree follow¬ 
ing upon the altered judgment. The appeal, how¬ 
ever, was filed beyond time counting the period 
from the date of the decree, but was within time 
if the period was reckou- d from the date of the 
diamissr.l of the application for revision : 

Held, that, as the matter was ono about which 
more views than one wero possible, and the appel¬ 
lants might reasonably have been in doubt as to 
the course they should pursue, the delay in filing 
the appeal was excusable. O Hewlett v. 

Lal, BO.LJ 602 . 

- SS. 5, 12-Appeal—Time requisite for 

obtaining copies, commencement of—Application for 
copies made after expiry of period for appealing 
Appellant, whether entitled to any deduction—Ap¬ 
pellant misled ly practice of Court—Time /or 
appealing, whether can be enlarged. 

Where, for the purposes of an appeal, an appli¬ 
cation for copies is inado after the expiry of the 
period prescribed for appealing, the appellant is 
not entitled to deduct, under section ;2 of tno 
Limitation Act, the time requisite for obtaining 
oopies in computing the period prescribed for e 
appeal. The “time requisite for obtaining a copy 
counts from the date on which the application for 

a copy is made. . , . 

When an appellant has been misled by.a doubtful 

point of practice, or by a change of practice, of the 
Appellate Court and in consequence his appeal is not 
presented in time, ho is entitled, under section 
of the Limitation Act, to an enlargement of the time 
prescribed for appealing. C Niisaban Chanlba Dvtt 
v. Martin and Co, 32 U. L. J. 1*7 *H/o 

- 8.10, Sch I, Art. 120-Account 

suit for, against karta- Limitation—Applicability of 

•• 10 . . . . , 
A Sait for an aooonnt against a iaria of a join 
Hindu family is governed as to limitation >J 
Article 120 of Sohedule I to the Limitation Act. 

Inasmuch as section 10 of the Limitation Art 
■ppiiee only where property is vested in trust in • 


trustee for a specific purpose and as a karta of a 
Hindu family is not vested with the property 
belonging to the family, that section has no appli¬ 
cation to a suit agaiost a karta for an account. C 
Biswambar Haldeb v. Gibibala Dasi, 32 C. L. J. 26; 

25 C. W. N. 356 877 

— S. 12(3 )—Appeals, several, from same 
judgment—Copy of judgment, one, filed in respect 
of all appeals—Exclusion of time, whether to be 
permitted in respect of all appeals. 

It is a standing practice of the Patna High Court 
that where more appeals than ono are presented 
by the same appellant from the same judgment 
only ono certified copy of the judgment need be filed. 

In such a case the time requisite for obtaining a 
copy of the judgment would be excluded under 
section 12(3 of tho Limitation Aot in computing 
the period of limitation in respect of all the appeals 
filed by the appellant, although only one copy of tho 
judgment is filed for all the appeals Pat Bibi DjjtOL 
Rasul v Ram Chaban Chamar, 1 P. L. T. 662 991 
._— s. 14 —Assignee of mortgage decree, ap¬ 

plication by, for execution of decree—Dismissal of ap. 
plication under misapprehension that personal decree 
had not been obtained—Exclusion of time spent in 
prosecuting application, whether can be claimed— 
Oood faith—Jurisdiction, want of. 

A mortgagee obtained a dooreo on foot of his mort- 
gage and brought the mortgaged property to sale 
in execution of tho decree. The decree was, how¬ 
ever, not satisfied by the sale of the property, so the 
decree-holder obtained a money decree under Order 
XXXIV, rulo 6 of tho Civil Procedure Code. Subse¬ 
quently, he assigned the decree to one M whoso 
application for execution was dismissed o„ th* 
ground that no deoreo under Order XXXIV, rule 8 
had boon obtained. On appeal to the High Court 
the mistake was discovered but a subsequent appli¬ 
cation for execution of the personal deoreo wan 
objected to on the ground that it was barred by 

tll £frld that the decree-holder was entitled under 
section'll of the Limitation Act to exclude the time 
spent in prosecuting the first application for oxeou- 
tion and that, therefore, tho second application was 
Within time. Pat KlBlNULLAU Shaii v. Mohaniud 
Baza, 1 P-L T. 812 w 

_ s . 19— Accounts, suit for—Admission in 

~ written statement in another suit that accounts have 
to be settled, whether acknouledgment 
An admission in a written statement that accounts 
have to be settled in respect of certain transactions, 
jg an acknowledgment of liability to pay whatever 
Bum is found duo in respect of those tiansaotions 
on accounts being taken, and save, limitation for a 
suit to recover the balance due in respect of those 

LG.i. 0. S.H.i i 1 KH.au C»m l 

L. 357 /0/ 

- ft- I Q— Acknowledgment, what is—Promise 

to pay, whether necessary ingredient. 

A promise to pay is not a nertssary ingredient of 
. valid acknowledgment nnder section 10 of th# 
limitation Act: all that Is required under tha* 
Motion is a definite admission of liability. 

Pesomal Goundan v. Danasmhaba Samka 11)1. 0 

L. W. 686 
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- s. | 9 — Bomh.iy Couit of Ward* Act I of 
]C05;, $ 16 —Offer matte by Collector under s. 16, 
whether can be u*ed an acknowledgment. 

Although an offer made by the Collector under 
section 16 of the Bombay Court of Wards Act cannot 
be proved in a suit bled by the claimant if ho does 
not accept the offer, yot the proviso to tho section 
does not prevent the claimant from using the letter 
as an acknowledgment so as to start a fresh poriod 
of limitation under section 19 of the Limitation Act. 
B SniVAJiRAo Narayanrao w. Hari Narayan Tagare, 
22 Bom. L. R 943; 44 B b7l 319 

- S. 19, Sch« I, Al*t. 3 I —Sait by con¬ 
signor for damages for non-deli very—lAmitat'ion 
applicable — Acknowledgment, what amounts to — 
Acknowledgment after expiry oj limitation, effect of. 
Tho period of limitation applicable to a suit by a 
consignor of goods against a Hailway Administration 
for damages for non-delivery is contained in Article 
31 of Schedule I to the Limitation Act. 

A letter informing a consignor that tho goods 
consigned by him are lying at a particular place 
and that his instructions aro awaited as to their 
disposal is not an acknowledgment within the 
meaning of soction 19 of tho Limitation Aot. 

An acknowledgment of liability made after expiry 
of the period of limitation cannot Bave the opera¬ 
tion of the Statute of Limitation. A Mutsajddi Lal 
v. B. B. and C. I. Ry Co, 2 U. P. L. R. (A.) Sir, 18 A. 
L. J. 377; 42 A. 390 547 

-S. 28, Sch. I, Art, 91 —Applicabil- 

ity of Art. 9l— Deed, not intended to be operative — 
Adverse possession, acquisition of title by — Possession, 
suit for, whether maintainable. 

Article 91 of Schedule I to the limitation Aot 
has no application to a case in which tho document 
in question is merely fictitious and was not intend¬ 
ed to be acted upon. 

A person who has, by adverse possession, aoquired 
an indefeasible title to property under Beotion 28 of 
the Limitation Act, is entitled to maintain a suit 
for its possession if he subsequently loses it. Pat 
Ram Birch Singh v. Sonjhari Kobe, 2 U. P. L R 
(Pat ) 225 380 

s. 28, Sell, I, Art, I 46 A —Bombay 
District Municipal Act (III of 1QQI), s. 122-Ver¬ 
andah standing on public street for over thirty years 
— Municipality, whether entitled to remove verandah. 
Where a verandah has been standing on a part of 
a public street for over thirty years, the site 
becomes tho property of the person to whom the 
verandah belongs by the operation of section 28 and 
Article 146A of tho First Schedule to the Limitation 
Act. In such a case the Municipality have no 
power to issue a notice under Beotion 12 J of the 
Bombay District Municipal Act for removal of the 
verandah B Tayabali Abdullabhai v Doiiad 
Municipality, 22 Bom. L R. 951 326 

- SCh» I, Art, II, applicability of _ 

Civil Procedure Code (Act V of\9Qd),0. XXI, rr. 100 
101, 103— Order under r. 101— Suit to contest order 
— Limitation applicable. 

Article 11 of Schedule I to the Limitation Act is 
sufficiently wide to cover casos brought under Order 
XXI, rule 103 of the Civil Procedure Code, and there 
is no justification for restricting the operation of 

tfte Article only to those cases where investigation has 


Limitation Act— contd. 

taken place. Pat Eazicddin Eassain v. Bindesri 
Prasad Singh, 1 P L. T. 559; 5 P. L. J. 662 37 

-- Sch. I, Art. II (a). See Civil Pbo- 

cedurf. Code, O XXI, r. 99 21 

--- Art. 12 —Execution of deoree — 

Attachment-Death of judgment-debtor—Legal re¬ 
presentatives not impleaded —Sale, whether void 
—Suit to Bet aside sale —Limitation. See Civil 
Procedure Code, s 60 549 

. - Art. 44- See Hindu Law- 


Minor 


Art, 60, applicability of. 


Tho period of limitation prescribed by Article 60 
of the First Schedule to the Limitation Act applies 
to a suit to recover a deposit with interest thereon, 
which interest by agreement of the parties is not 
to bo payable until demanded but is to be added 
to the deposit as an increment thereto. IVI Nara¬ 
yanan Chetty t>. Supiah Chetty, llL lW. 418; (HhO) 
M. W. N. 243; 38 M. L. J. 4 7; 43 M. 629 639 

- Arts. 62, 97— Patni, sale of - 

Sale set aside—Suit by auction-purchaser against 
landlord for rent paid, whether lies — Limitation. 

A patni was sold at the instance of the landlord 
for arrears of rent. The patnidars instituted a suit 
to have the sale sot aside and impleaded the pur¬ 
chaser of the patni as a defendant. The sale was 
set aside and possession with mesne profits awarded 
against the purchaser and the landlord direoted to 
refund to the purchaser the purchase-money which 
he had paid. More than three years afterwards, 
the purchaser instituted the present suit against 
the landlord and the patnidars to recover the sum 
paid by him as rent for the period of his possession 
but gave up his claim against the latter; 

Held, (1; that as the suit was instituted more than 
throe years after the sale was set aside and more 
than three years after tho last payment waB. mad© 
on account of rent, ifc was barred by limitation 
under Article 02 or Artiole 97 of Schedule 1 to the 
Limitation Act; - 

(2) that in any case the suit did not lie against 
the landlord. C Bejoy Chand Mahatab v Tinkabi 
Banerjee, 24 0. W. N. 617 741. 

-- Arts. 80, I 16 -Bimpu money 

bond payable after 6 years—Interest payable every 
year—Right to claim whole amount on default of in¬ 
terest—Default—Suit within sin years of period fixed 
— Limitation. 

A bond executed on the 9th of September 190® 
provided for the payment of the money at the end 
of five years but on default of payment of interest 
for two years, empowered the creditor to realise 
the whole of the amount due to him. The suit was 
brought within six years of the period fixed for 
payment but beyond six years from the default of 
payment of interest. A Shiam Lal v. Tehabiya 
Lakhmi Chand, 2 U. P. L. R. (A.j 102; 18 A. L J.470 


*t r 


the 


-Arts. I 19, 144— Evidence Act 

(I of 1872;, s. 116— Adoption—Interference with 
rights of adopted son, what amounts to —Suit by widow 
ot adopted son to recover property belonging to her 
husband — Limitation — Estoppel — Mistake, whether 
gives rise to estoppel. 

In order to prove that there was interference with 
a rights of an adopted son within the meaning of 
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Article 119 of Schedule I to the Limitation Act, it 
must be established that something was done which 
was incompatible with the recognition of the 
adoption. 

The mere fact that a person shares an erroneous 
belief with other persons does not give rise to 
estoppel. 

K. adopted S. at a time when the latter had a son, 
V., living. After the death of S, V succeeded to the 
estate left by S, and the latter’s widow only receivod 
maintenance. More than six years but less than 
twelve years after the death of S his widow brought 
a suit to recover the estate left by S on the ground 
that V was not entitled to succeed to it: 

■fl eld, <!>that P’s succeeding to the estate of d. 
coaid not be said to be an interference with the 
rights of 8 within the meaning of Article 119 of 
Schedule I to the Limitation Act and that, therefore, 
the suit was not governed by that Article: 

(2) that the mere fact that the widow of S shared 
an erroneous belief with V that the latter was 
entitled to succeed to the estate left by 8 did not 
estop the widow from bringing the suit. 

3) that, therefore, the suit was not barred either by 
limitation or by estoppel. B Gikijahai Shambhuuixit 
v Sadashiv Visiivanath, 22 Bon L It 97«■ 394 

•-Sch. I, Art. 120 — Suit for declaration 


C Jogendra Nath Singh v. Mohanlal Kuan, 23 

C. W. N. 951 995 

- -Sch. I, Art. 134 —"Date of tramfer " 

meaning of. 

Limitation under Article 134 of Sohedule I to the 
Limitation Act is not dependant on possession. The 
expression “the date of the transfer” in the Artiole 
means the date on which the property or the title 
is transferred by the transferor to the transferee; 
where the transfer is effected by a registered in- 
strument that date is the date of the instrument. 
C Narain Das v. Abdur Rahim, 24 0. W, N. 690; 
47 C. Mi6 705 

-- Arts. 134, 148. See Mort. 

gage 


Art. 142 —Ejectment suit— 


of rights as partner and accounts — Limitation See 
Construction of Document 969 

-- - Arts. 120, 131 —Yeomiah 

allowance f right to receive , whether perpetual — Suit 
to recover such allowance — Limitation. 

The right to receive the yeomiah allowance 
payable to a mosque is a perpetual, and not a 

• periodically recurring right, and a suit by the 

Mufcwalli of the mosque, in which the plaintiff 
claims to be perpetually entitled to receive such 
allowances must bo brought within the period 
prescribed by Article 120 of Schedule I to the 
Limitation Act. Article 131 of that Schedule has 
no application to such a suit. IVI Gjiulam Giiousk 
v. Jannia, (1920) M. W\ N. 3 ^4; 12 L. W. lUO; ro# M. 
L. J. 492 788 

--Arts. 123, 14 4 -Heirs of 

Muhammadan holding as tenants-in-common—Suit 
by one heir for his share—Limitation applicable 
Where on the death of a Muhammadan his heirs 
continue to hold the estate as tcnants-in common, a 
suit by one of them for partition of his share is 
governed by Article 141 of Schedule I to the Limi¬ 
tation Act and time begins to run against the 
plaintiff from the moment when the other co heirs 
of the deceased do some act the effect of which is 
either to exclude the plaintiff from the joint property 
or to deny his right to share B Kallanouwda Sas- 
oakqowda Paxil v Bidisiiaya Suah Mahomed 
Khan, 2i Bom. L. B 030; 44 B 943 42 

---Art. 132 —Suit to recover value 

of paddy secured under mortgage — Limitation. 

A salt to reoover the value of paddy duo under 

* mortgage-bond by the sale of the imraoveablo 
properties mortgaged, is one to enforce payment of 
money charged upon immoveable property, the 
mortgagee's interest being the money value of the 
Pmldy and not specific paddy. To such a suit Article 
*81 Schedule I to the Limitation Act is applicable 


Narrow strip of unenclosed land — Possession — 
Presumption—Limitation. 

In a case for ejectment the plaintiff, whore the 
defendant is proved to be in possession, must in 
addition to proving his title make out that the 
dispossession took place within 12 years of the suit, 
that is to say, that he was in possession and was 
dispossessed within that period. Possession, however 
is not necessarily the same thing as user and i 
the land is of such a nature as to render i 
unlit for actual enjoyment in the usual modes, 
for instance, a narrow strip of unenclosed land 
adjoining a public lane, it may bo presumed1 that 
tho previous possession of the plaintiff continued 
till the contrary is proved. This presumption is a 
presumption of fact It is by no means conclusive, 
and whether it should bo applied or not must depend 
upon the facts of each particular case. Pat Inder 
Lall v Ram Surat Kuar, 6 P. L. J. 721 773 

- Af*ti 144 — Bengal Tenancy Act 
( VUl of 18S5), r. 1S5 (ki), Sch. Ill, Art. 3-Suit to 
recover possession by lessee—Dispossession, what is 

— Limitation . . , . . , 

A suit to recover possession of land oluimod by 

tho plain iff as raigat or uader-raigat implies that 
the plaintiff was previously in possession and that 
he has been deprived of possession by the defend- 
an t The mere fact, however, that he obtained a 
_ fr om the defendant but did not obtain 
possession does not amount to a di. 0 o.jos«oa such 
L would attract tho operation of Artiolo 3 of 
Schedule III to the Bengal ionanoy Act- Under 
2 2 of that Aot the period of limitation 

r«M. to such a suit is that contained in 
A P f cl0 l |4i Schedule 1, to tho Limitation Act. C 
iSSXiSZ, . Jajsk.wa. UiJIIl, «.U 4 J 

_. Art. 182(2)—Appeal—Abate- 

ment, order of, whether final decree or order. See 

ia2 (5)b Bmh 

cedube Code, s. 39 

_—Art. 182 (5) —Application a 

~ZZ7ute decree against eurctg, whether step.in-aid of 

ITU^ppUcXoMkTn^The proper Court to execute 
. P hr arresting a surety who has made him- 
U fniable^or the satisfaction of the decree, is an 
r ? pl!‘at!on to takf a -U-p-in-aid of execution a. 
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Ma forlty Act (IX of I875)i s. 3- Guar- 

? i n * and Wards Act < VW of i-fcO), ,« 52- Qua* 


against the sXS p,ZdVZh!p f d effect of-Alinority, allegation of - 

limitation uncer clause \n, ot Ari clc *> <* • • , 


I to the 1 imitation Act. A Moi.ammap Hak.z r. 
Moiiammao Ikrahim, 18 A. * 0. * • 

<A ; 37 - Sch. I, Art. 182 <5 )-atcr-i^oid cj 

execution - Transmission ol decree, application for 

_Oral application made subsequently, whether 
stcp-in.aid-Starting point of limitation 
Tho starting point under Article 182 <B) ot 

Schedule 1 to the ' imitation Act is not tho taking 
of a step-in-aid of execution but the application to 

tako such a step. . . . , 

Where an order for tho transmission of a decree 

to another Court for execution is made, but the 
decree-holder is allowed to postpone filing the 
necessary papers, the mere fact that when on a 
subsequent date, in filing the papers, he again 
applies orally for the transmission, does not con¬ 
stitute a step-in-aid of execution so as to give a 
fresh starting point for limitation. IVi Rangachariar 
V SOBRAMANIA l nKTTY, I 2 U W. 9 536 

Lunacy Act (IV of 1912). s. 62—fn- 

quisition, application for, how to be condu-cted— 
Application, contents of -Judge, duty of 
In conducting an application for an irquiaition 
under the l-unacy Act there ought to be a 
careful and thoro-. gh preliminary inquiry and the 
Judge ought to satisfy himself that there is real 
ground for an inquisition-, ho should seek some 
personal interview with the alleged insane to satis¬ 
fy himself that there is real ground for supposing 
that there is something abnormal in the mental 
condition of the person which might bring him 
within the Lunaoy Act. 

Ordinarily, an application for an inquisition should 
be supported by affidavit or by the applicant ten¬ 
dering himself for examination to tho Judge on 
oath in support of the allegations iu his application. 
The application ought to be supported by some 
medical evidence in the naturo of a certificate of 
some doctor who has had a reasonable opportunity 
of seeing the condition of tho alleged invalid A 
Mohammad Ya^ub v Nazir Ahmad, ISA L. J. 77; 
4* A. 6 4 617 

Madras Local Boards Act (V IY1 a f. 
OI lbd^)> SS. 144, 14/, SeeNEGOTi- 
able Instruments act, r. 5 a93 

Madras Local Fund Code, r. 5 >P, 

See Negotiable Instruments Act, s ti93 

Madras Proprietary Estates Vil¬ 
lage Services Act (11 of 1694;, 

S» 1 7 - Service inams at inception— Bight of >e- 
sumption and re grant—Continuance of grant — 
Jl^yuZaflOTi XXIX of *8: 2 

Lands which at the inception of the grant are 
service tnains cease to appertain to the Z-mindari 
and the right of resumption and re grant inheres 
in the Government They must be deemed to be 
inams cui tinued by the Government within the 
meaning of section >7 of the Madras Proprietary 
Estates Village Services Act and the Government has 
the right to enfranchise them. M Baravaraju 
Pitchata v. Secretary w State tor India, 11 L. w. 

m 713 


Burden of proof 

The fact that a minor is released from the guar, 
dianship of a guardian appointed under the Guar, 
dians and V' ards Act. has not the effect of reducing 
the extension of his minority and he does not 
attain majority till he attains the age of 1 years 
The burden of proving that a person at a particu¬ 
lar date w is a minor, lies upon the person making 
the allegation. N Balwant Singh v. Narat^Nj 

Malicious prosecution— Complaint die* 

misse t for non-payment of expenses, whether “ prose - 
cut ion”—-Damages, suit for, maintainability of 
A. preferred a complaint against B of certain- 
offences. B. was summoned into Court and appeared 
to answer tho charge, 'the complaint, however, 
was dismissed because of the complainant’* failure 
to pay tte expenses of tho witnesses B thereupon 
sued A for damages for malicious proseoution, and 
it was objected that the suit was not maintainable 
because there had been no “prosecution” of B: 

Held, that the facts dearly constituted a “proseou- . 
tion” and that the suit was maintainable. A Azmat 
At.i v Qcrban Ahmad, 18 A. L. J. >04; 4i A. >05: 

> U P L K. A.-4 7 

Market - Franchise or right to hold market , 
whether ex'Bis in Bengal — Traders, rights of—Rival 
markets—Illegal inducements to traders, whether 
actionable — Damagts, suit for, maintainability oJ~~- 
Appeal, second. 

A market franchise or a right to hold a market, 
conferred by grant from the • rown does not exist 
in Bengal, nor can such light be - acquired'by 
prescription, the right to hold a market being 
treated as incident to the owner.-hip of land The 
proprietor of a market has no raonot oly or privilege 
which is entitled to proection and do immunity 
from competition and i he mere fact that his p ofits 
are diminished by the establishment of a market in 
proximity to his gives him no remedy at law. 

It is n -t unlawful for a trader who has habitually 
used a market for the sa e of his goods, to taka 
his goods to another market 

The employment of illegal means, however, iu 
the nature of intimidation and physical compulsion 
to induce tra ers to a’teud a rival market newly 
established, and so interfering with the peac- ful 
enjoyment of the owner of the old market, hither* 
to patronised by the traders, entitles the. latter to 
a civil remedy by way of a suit for damages but 
he is not entitled to an injunction restraining his 
rival from hnldiug a market on anv npecitied day. 
C Hem < handra Hoy » howdhury v KbisToChandba 
Saha Sardar, i’. w, > >0* 8v9 

Mesne p Ofits during pendency of suit, whether 
can be claimed in suit Suit, nature of — Transfer of 
suit to Court having higher pecuniary jurisdiction, 
effect of. 

A person who sues for the recovery of possession 
can in the same suit recover mesne profits which 
have aoorued before the suit and also which have 
accrued pending the litigation, and in enforcing 
this latter claim he is continuing one and the same 
suit. The fact that the relief on this pait of the. 
claim amounts to a sum exoeeding the pecuniary 
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jurisdiction of the "ourt, merely involves a transfer 
<°f the^rosoedinsrs. t» a ‘loir of higher juri idiction 
And d ies not amount to an int rrnotion 30 as to 
taaketho subsequ-nt proceedings in the higher ourt 
A different suit C B»ikovtha S t ath Kondo v. 
•Moha'anda RorvtModak. '40. vV V. Ali I 70 
•JVli oOr*— Guardian, hand-note executed, by, whether 
binding on min >r. 

A guardian cmnot bind the estate of a rain >r by 
a personal covenant. 

therefore, a hind-note executed by the guardian 
of a minor cannot bind the minor’s estate. Pat 
Kashi Pbasad Si*gr t* Aklkshwari Prasad 2<£ 

~ ■ 1 p whether can be adjudicated insolvent. See 

A ONTBACT Act. 8 '->7 


o^rectness of an arrant, and JifCunsupDirted by 
evidence of a oontemp .raneous oral agreement 
founled on ' onsid^rati m, its mere existence is not 
sudi neat to form the basis of a fresh contract N 


JfiTHHAt v. vSAROO 


30 


Moi*t7cl^fe —Fond payable by instalment* —In¬ 
terest to be charged in case of default— Payment < made 
irregularly — \f<>rtyag°e apportioning payments to >carils 
jrrincipnl nnd interest — Waivet, acceptance of inital- 
ments, whether amounts fa. 

A. mortgage deed provided for the pavmsnt of 

• the mortgu/e-debt by nine half yearly instalments 
without interes r , but in c isa of default it was agreed 
•that the m *rtgige< *ould hi at liberty to cancel tlio 

• arrangemeut as to instalments and could sua for the 
■ whole amount and charge interest at a stipulated 
rate Dofault was mado in th » p lymeat of the first 
instalment, which was paid to? late The rnertgageo 
•credited part of the payment towards interest which 
had begun to run and the bil moo towirds reduction 

•of the principal. Various other sums w *re paid an l 
•were apoortione I in the simo wiy Evontui !y, tho 
mortgagee broug >t tho present suit to roc »vor the 
unpaid debt plus interest: 

Reid, that the mortgagee was entitled to sue for 
interest and that tho a;c*ptanco by him of pay¬ 
ments of principal and interest due under tho mort- 
agage-dee I did not constitute a waiver of his -ight to 
charge interest. A " azarat Husain v . Mohan I .at., 

• 8 A. L. *. 77fi ; *• U P L. K. A R*7 7 

by conditional * >le — Mortgagor, minor, living 
as member of joint Hindu family with co-mortgnaor — 
Notice of demand on. co-mortgagor, »hether sufficient 
notice to minor — Foreclosure, application for -De¬ 
mand, whether should immeiiately precede ap- 
■ plication. 

In tho case of a mortgage by con litional salo by 
two brothers one of whom is a minor an 1 lives with 
.his brother as a member of a joint Hindu family, a 

• notice of demand re eived by the major for himielf 
‘und as guardian of his minjr brother is sufficient 

• notice to the latter. 

The me e fact that a demand does not immediately 
precede an application to forecl )so a mor gi^e, bat 
was made some time previous to the application for 
foreclosure, is not a defect which would invalidate 
the proceedings held upm such application L 
06BDH4H Das t Bukhan, i L. M a U P L R. 
ML) 16 4 1 I 

, ~ 1 * *! •. -- fry conditional sale - Personal covenant to 
J**P« obsence of—Mortgagee, ivhether entitled to claim 
money decree -Ruzu khata, wh it is 
\ ..**fi©re f In a mortgige by con liciooi* *il*. there is 
"life personal covenant to pay, the m rtgigse is not 
entitled to sno fora simple m juey-djer^e fir the 
'mirtgAge.debfc 

• khata b a mors fM>iui9wUd|ia«Qt of the 


by conditional sale—Provision for payment 
by instalments—Pei son tl covenant—Foreclosure in 
cat’o> default—Defa-It made T Suit for foreclosure 
dismiss'd -Subseq tent suit for instalments in default, 
whether maintainable 

A mortgage.deed provided for the payment of tho 
mortage money by 2Z annual instalments, and 
contained a personal oovenant to pay the annual 
instalments and provided that in tho case of default 
for three or five years the mortgagee could foreclose 
for that am'imfc. Fire successivo defaults wore 
com ini’ted and the mortgagee sued for foreclosure, 
alleging that the whoto mortgage money had 
hecomo pavahle. The suit was dismissed on tho 
ground that the mortgagee was not entitlod to call 
in the whole of the mortgage-money The raort- 
gagee then brought the present suit for a personal 
decree for recovery of tho instalments in arear, and 
tho question was whether tho cause of action was 
the same in both suits and whether tho suit was 
maintainable: 

field, that tho suit was maintainable as in tho 
former suit the mortgigee was seeking to enforoe the 
mortgage while in tho prosont suit ho was asking only 
for instalments which had fallen due. N Raibhan v, 
RAojr. -flU.-.B 'W 18 

- by cn-sharer—Partition —Fraudulent ex¬ 
change between mortgagor and co-sharers—Mort¬ 
gagee. position of. 

Under tho gui 60 of a partition, a fraudulent 
exchange of lands was effected between a mortgagor 
and his co-sharers, and by virtue of that partition 
the mortgigee got lands of much Inferior quality 
than I 10 would havo bion entitlod to, if the partition 
had boon fair and above board: 

Held, that the partition did not in any way affect 
tho rights of the mortgagee to tho undivided sharo 
of his mortgagor A Naso v Mathura Prasad 97 

_ __— Consolidation t when can he effected. 

Tho right of consolidation requires that the mort- 
gages shall have beec originally made by the same 
mortgagor, it does not exist where one raortgago 
is by a sole mortgagor and the other mortgage is by 
tho same mortgagor jointly with another A mortgage 
bv a co owner of his share of the estate oannofc be 
C >n«olidated with a mortgage of the entirety. 

Tho right of consolidation oan be asserted against 
successors in-title to tho mortgagors only so long 
ns the equities of redemption are not severod. Pat 
Ham Narain Lal v. Wubuohab, I P.L. T. 5 ^ 

L J ft44 129 

— Decree for sale-Mortgaged property, portion 
of sol l in execution of another decree -Auction- pur. 
chnsor acquiring mortgage-decree, effect of—Decree, 
ectinguishment of, pro tunto-Execution Court, 
power of. to go behind decree. 

/To^ained a final decree for sale of villages P. 

* in 


and A and a house agiinst T Shortly after, H 
execution of a simple money-decree against T. 
pu-chased a half of ridage P. the whole of AAnd 
th i bouse After this purchase hi, the father of 
U, pare based the wbol* ot tbs mortgage-deorfo 
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from K anti sought in execution to realize the whole 
of the decretal amount by the sale of half of village 
P. whioli was still owned by T. It was objeoted that 
as the real purchaser of the mortgaged property 
was Jf, and as he was himself interested in that 
property and had acquired the decree, the decree 
had become incapable of execution It was found 
that the real purchaser was M and the Appellate 
Court held that he must give credit for the proper- 
tionate part of tho decretal amount which was a 
charge on the property purohased by himself M. 
appealed and it was urged on his behalf that a 
mortgagee i6 entitled to realize the whole of the 
mortgage-debt from any part of the mortgaged 
property ho likes, and that the execution Court was 
not competent to go behind the decree and consider 
tho question of apportionment which must be left 
to be determined in a subsequent contribution suit: 

Held, that as AT. had become ownor of tho equity 
of redemption in the bulk of the mortgaged pro¬ 
perty and had also acquired the whole of the mort¬ 
gage decree, tho legal effect of those devolutions of 
interest was an extinguishment of his decree pro 
tantoi that it was not epon to him to realize tho 
whole of the decree from tho remainder of tho 
property, and that as the vesting of the equity of 
redemption in a mortgagee was tantamount to a 
discharge or satisfaction of the mortgage-debt, an 
execution Court was competent to recognize it and 
could go into the question of the extent to which tho 
decree had been satisfied. A Sarju Kdmab Mukerji 
v. Thakur Prasad, 2 U. P. L. E. (A.) 174; 18 A. L- J. 
690; 4 2 A 644 743 

~ . decree—Preliminary decree directing pay¬ 

ment of interest till date of realisation—“Date of 
realisation," meaning of. 

Where the preliminary decree in a mortgage 
suit directs payment of interest till the date of 
realisation, the words “date of realisation” should be 
interpreted to mean the date of the expiry of the 
period of grace and not the date of actual realisation, 
l-’or interest after the expiry of the period of grace 
the final decree should be looked to. Pat Tekait 
Krishna Prasad v. Screndra Mohan Kundu, fiP L. 
J. 698 223 

. Equity of redemption, purchaser of, dis¬ 

charge of incumbrance by — Subrogation, right of, 
acquisition of. 

A purchaser of the equity of redemption discharg¬ 
ing an encumbrance on the property is entitled 
to the benefit of subrogation. IV! Maureddi Ayya- 
reddi v. Aduscmalli Gopala Krishnayya, 12 L W. 

101 493 

of undivided share—Partition, effect of — 
Mortgagee, rights of—Decree for sale passed before 
partition, effect of. 

The mortgagee of an undivided share takes the 
security subject to the rights of tho co-Bharers of 
his mortgagor to obtain a partition, and if a parti- 
tion be effected by the mortgagor and his co-sharera 
fairly and without fraud, and the mortgaged share 
is allotted to some other co-owner, the mortgagee ig 
not entitled to enforco his security on the share so 
allotted. It is immaterial whether the partition is 
made by the Revenue Authorities, or by the < ivil 
Court, or by arbitration, or by private arrangement, 
■ and it is not necessary that tho mortgagee should 


IVI ortgrag'e—eontd. 

be a party to the partition. If the partition ia 
tainted with fraud or if in making the partition the 
encumbrance is taken into aocount and the partition 
is made subjeot to the encumbrance, the result mil 
be different: but in the absence of fraud or the 
oircumstance mentioned above, the mortgagee a 
remedy is against the share or property which the 
mortgagor has obtained under tho partition • It 
makes no differonoe that before the partition is 
made the mortgagee obtains a decree for sale of the 
share mortgaged to him. A Bhop Singh v. Chedda 
Singh, 18 A. L. J 807; 2 U. P. L. R. (A.) 346; 42 A. 

6 )G 17 * 

_ Mortgagee in possession as manager ana 

Receiver, whether trustee -Mortgagor profligate and 
under complete influence of mortgagee—Accounts, 
failure to remler-Suit to recover debt by sale of 
mortgaged property - Satisfaction of mortgage— 
Burden of proof. 

B , a youngman leading a most immoral life, execut¬ 
ed several mortgages of the ancestral property of 
his family in favour of Y, an unscrupulous person 
who had B. completely under his influence and 
exercised that influence regardless of the interests 
of B Under a separate agreement N. was given 
possession of practically all the property belonging 
to B., including property not mortgaged, as manager 
and Receiver. No aooounts were rendered of what 
was received by the mortgagee from or in respeot of 
any of the property. Y- brought the present suit to 
recover the principal and interest due under the 
several mortgages by sale of the mortgaged pro¬ 
perties: 

Held, (l > that the mortgagee was not a trustee 
within the meaning of the Trusts Act; 

12 » that before he could get a decree for sale, it 
was for the mortgagee to pr jve that the mortgages 
had not been satisfied and what, if anything, was due 
under each mortgage. P w B •». Bai v. Bhaiyalal, 
16 N L. R 94; 24 C. W. N. 76 k <1920. M W. N. 

6'6; 28 M L T. 346 -13 

_— Prior and subsequent mortgagees—Sale in exe- 

cation o) decree on pnor mortgage—Suit on puisne 

mortgage —Procedure. 

In a suit instituted by a puisne mortgagee to 
which the purchaser of the equity of redemption in 
execution of a decree on the prior mortgage is a 
party, the puisne mortgagee is only entitled to sell 
the property subject to the prior mortgage. N 

Gangadas v Bhikaji, 6N L. R 215 295 

_ Prior and subsequent encumbrances-Sub¬ 
sequent mortgagee paging off prior encumbrance, 

effect ol —Presumption. # , 

In the absence oi any indication to the contrary, 
tne presumption is, that when a subsequent encum¬ 
brancer pays off a prior encumbrance with the con¬ 
sideration-money of his own encumbrance, he does 
so with the intention of keeping the prior enema- 
branoe alive for hla own benefit. Kl Ohidambaha 
Nadan e. Mpbuvatbi Mdsi NagendbaTyan.I l»20> 
M. W. N. 634; 2 L. W. 39*; 39 M. L. J. 445; 28 M L. 
T 5-00 OIO 

-- Redemption - Clog on equity of redemption — 

Agreement subsequent to mortgage conveying portion 
. oi equity of redemption to mortgagee, validity of 

It is a principle of equity t>»at a mortgagor can be 
relieved from any clog which has been placed on 
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the equity of redemption. Therefore, if the original 
document of mortgage contains a clause that if the 
mortgage money is not repaid at the end of the 
mortgage period, the mortgagor should be foreclosed, 
that clause would not be specifically enforced against 
the mortgagor, and he would still be entitled in 
spite of it to redeem. But there is nothing to pre¬ 
vent the mortgagor and mortgagee from ooming to 
an arrangement after the mortgage has been execut¬ 
ed whereby the mortgage is paid off. 

Where a mortgage-deed provided that if after the 
lapse of twenty years the mortgage-debt should 
not be paid off, then half the mortgage property was 
to become the absolute property of the mortgagee, 
and the other half was to return to the mortgagor 
as his absolute property free from the mortgage, and 
considerably more than twenty years afterwards the 
parties entered into an agreement whereby half the 
property wont to the mortgagee as owner and the 
other half was obtained by the mortgagor free 
from the mortgage: 

Held, that the agreement, being a transaction 
independent of the mortgage, could not be held 
invalid as a clog upon the equity of redemption. B 
Shankar Dhondkv v. Haghunath Gaitonde, 22 Bom. 

L. E 966 384 

-- - Redemption f whether can be effected piece¬ 


meal. 

A mortgage is an indivisible security for the debt 
and every part of it, and a mortgagor cannot redeem 
piece-meal. Pat hAM Narain Lai. v. Murlidhah, 1 
P. L. T. 016: 6 P. L. J. 644 1 29 

-- Sale of mortgaged property by mortgagee — 

Re-purchase by mortgagee, effect of—Redemption, suit 
for—TAmitation applicable 

Certain mortgaged property was sold by the 
mortgagee to a stianger under the mistaken belief 
that he was the owner of the pioperty Ten years 
afterwards, the property was re-purchased by the 
mortgagee. In a suit for redemption of the pro. 
perty by the mortgagor: 

Held, that the defendant must be deemed to bo 
in possession of the property not as the represen¬ 
tative of the purchaser but as mortgagee and that 
the suit was not, therefore, barred by time. B Kali; 
Dkoba v. Eupchani) Kishandas, *2 Bom. L. K. 9W ; 44 

B 848 , 39 

- - - - Sale in execution under prior mortgage decree 

—Contribution, liability to, of property towards 
puisne mortgage Auction-purchaser and puisne 
mortgagee the same jterson, effect of. 

Where, in execution of a decree on a prior mort¬ 
gage, properties are sold to satisfy the decree, these 
properties are no longer liable for contribution 
towards ft puisne mortgage. The fact that the 
anotion-purchaser at the sale is a decree-holder and 
the same person who is the owner of the puisne 
mortgage and the fact that he obtained the pro¬ 
perty at a low price would not affect the case in 
any way. A Bhagwati Fbabad v. Shafaat Mcham. 
mad, *8 A. L. J 800 414 

- usufructuary— Full consideration not paid — 
Mortgagee, suit by, for possession Decree, Jorm of— 
Redemption, whether permissible. 

A executed a usufructuary mortgage id favour of 
B. The full consideration for the mortgage waa not 
jtau), a part of it being left with B to pay off. other 


debts due by A. These debts were not paid nor was 
possession given to B, who accordingly brought the 
present suit for possession: 

Held, that the mortgage was a good mortgage for 
the amount of consideration actually paid and that 
B was entitled to possession on payment by him of 
that portion of the consideration which was left 
with him. 

Held, also, that in such a suit the mortgagor had 
no right to elect whether possession should be 
delivered or the mortgage should be redeemed, nor 
could the amount payable on redemption be deter- 
mined. o Ga.tadhar Chaubey v. Sant Bakhrh Singh 
7 O. L J. 426 j q : 

Motor Vehicles Act (VIII cf 1914), 

S. 8 —Failure to produce license upon demand — 
“Upon demandmeaning of. 

Under section 8 of the Motor Vehiolea Act it is 
compulsory upon a driver of a motor vehicle to 
cairy his license with him, and he is bound to 
produce it at once directly a Police Officer calls upon 
him to do so. Failure to produce a licenee immediate, 
ly upon such demand is punishable under the 
section. 

The words “upon demand” in section 8 of the Motor 
Vehicles Act menn at once directly the demand is 
made. A Mahan Mohan Nath v. Emperor, 18 A L 
J. 5-3°; ** U PL R < A.i J-97; 21 Oh. L. J 724 1 48 
Muhammadan Law— Dower - Widow, jos- 

sessory right of, nature cj—Right, whether transfer¬ 
able. 

The right of a widow under Muhammadan Law to 
take and keep possession of her husband’s estate 
in lieu of dower is property and is both heritable 
and transferable. The transferee of such a right 
has, therefore, the same right which the widow had 
and liis possession is that of a mortgagee and is not 
adverse to that of the other heirs of the deceased. 
A Abdulla V Siiamsol Haq, i8 A. L. J. 909; 2 U P 
L. R (A 329 833 

-— Pre-emption —Mokarran interest, sale of— 

House sold apart from site—Prc-empticn whether 
can be claimed. 

Under the Muhammadan Law no right of pro- 
emption arises in respect of the sale of a mokarrari 
interest. 

Where a house is sold apart from its site for 
occupation, the owner of an adjoining houso in 
entitled to pre empt the sale on the ground of 
vicinage Pci t Mohammad Jamil v. Kuril Lal Raut 
6. P. L. J. 740 534 

.- Pre-emption — Neighbours, right of, to pre¬ 

empt— Share of each. 

Under the Hanafi School of Muhammadan I aw 
neighbours have an equal right to pre-empt. In a 
competition, therefore, between two neighbours, 
each is entitled to an equal share of the property 
which forms the subject of pre-emption B Vithal- 
das Kahandas V. Jamixtbam Manixlal, 22 Bom. L. 

B. 698. 44 B. 687 279 

-- Pre-emption —Talab-f-muasibat, what con¬ 
stitutes. 

In the absence of other olronmstances, a mere 
statement by a person that he has a right of pre. 
emption, does not amount to a valid first demand 
as required by the Muhammadan Law. 
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Plaintiff, pre-eruptor, on hearing of a sale, to pre¬ 
empt which he brought the present suit, used the 
following expression: —“I have a right of pre-emption, 
how will the vendees tak * it:” 

Hel l, that the aforesaid expression did not amount 
to a talnbi-muasibat either in exoress terms or by 
implication, as required by strict Muhammadan 
Law. A Mangbu v Parsotam Das, 18 A. L, J. l'>37 

777 

- Property acquired by one member of family — 

Presumption, whether acquisition out o) joint funds 
— Arbitration—Estoppel —Evidence Act (I of 187-J, 

a hr. 

Under the Muhammadan Law there is no pre¬ 
sumption, in the absence of other evidence, that 
property purchased by one member of a family was 
purchased out of what was joint undivided property. 

Two brothers of a Muhammadan family entered 
into a submission to arbitration for a division of the 
property loft by their father to the exclusion of their 
mother. Tho final award approtioned the property 
to the brothers each of whom was to pay a main- 
tenance allowance to tho mother; the award was 
accepted by tho brothers and was made a decree of 
Court On tho death of the mother, one of the 
brothers claimed to recover his share of the pro¬ 
perty as his mother’s heir: 

Held, that he was estopped by his own proceeding 
in the arbitration from advancing his claim P ki 
Muhammad •' ali Khan u. Muhammad Muhi-ud-Din 
Khan, 24 C. W. N. 321; (1920) M. W. N. 18“: 11 L. 
W. 42>: 2 U. P. L. R. IP. C.) 48; 27 M. L. T. *04 

843 

' — Succession — Widow, sole hier —Return, doc- 

trine of, applicability of. 

Whore a Muhammadan dies leaving his widow as 
his sole heir the widow takes one-fourlh of his 
estate as sharer and the remaining three-fourths by 
return. B Isub Mir Inus Maldikar v. Isub, 22 Bom, 
L. B. t42 44 B 947 48 

■ Wakf, creation of —Mutwalli, appointment 
of—District Judge, power of— Mutwalli, title of, 
■nature of. 

The appointment of a mutwalli of a religious en¬ 
dowment is within the discretion of the District 
Judgo as kazi, and whore, after publishing a call 
for nomination to the office, ho appoints a muticalli 
he does not act without jurisdiction, even though 
the person appointed is n stranger to tho family of 
the founder of the endowment and not in the line 
of succession designated by him 

Where in a deed of endowment the founder 
deprived himself of the power to dispose of the 
corpus, reserving to himself, during his own life- 
• time, an absolute discretion over the disposal of the 
income, leaving no such discretion to his successors, 
the income in whose hands was to be employed in 
necessary outgoings, rent, taxes and repairs, and of 
the balance, one-half was to be devoted to named 
charitable and religious purposes, and the other 
half was to be distributed to the heirs of each degree 
according to shares due to them under the Muham¬ 
madan Law of succession: 

Held, that there was a substantial dedication of 
the corpus and income to charitable uses, and that 
the deed created a valid soakf 
The mutwalli of a wakf estate is not the ostensible 


Muhammadan Law— oonM/. .. . 

owner of the estate, he is a mere manager under a 
duly constituted trust A transfer by a mutwalli 
who assumes to deal with the trust property as if 
he were the true owner in breach of his duty apd 
in fraud of the trust reposed in him, is u’tra vires 
and it is immaterial whether the transferee takes 
with notice or without notice of the trust C 
Naraim Das v. Ardub Kahim, 2t C. W. N. 690; 47 C. 

8*6 705 

Nattukottal Chctty firm —Thavanai 

deposit, nature of. 

A “Thavanai” deposit with a Nattukottai Chetty 
firm means that the understanding between the 
parties is that at the end of eaoh Thavanai peri >dt 
the in'erest for that period, instead of being payable 
in cash to the creditors, should be added to the 
deposit si that both should be treated as fresh 
deposits. IVI Narayanan hetty v Supiah Chetty, U 
L W. 418; (1920/ M. W. N. 248; 38 M. L J. 4 7: 43 

M. 629 639 

Negotiable Instruments A^t (XXVI 

or 1881), ss. 4, 80 —Pro.note payable to 

Manager of Bank — Bmk, whether can sue on note — 
Interest— Agreement to pay interest subsequent to 
execution of pro-note, eff-ct oj. 

Where a pro-note is made payable to the Manager 
of a Bank, the Bank canenforoe payment of tho 
note by suit. 

Where a pro-note is silent as to interest, the parties 
can rely upon a subsequent agreement to pay in 
terest at a certain rate and section *0 of the 
Negotiable Instruments Act is no bar to the recovery 
of interest at that rate. Pat Damodar Das u 
Benares Bank, Ltd, 6 P. L. J. 6>6; 1 P. L- T 6*1 

265 

— — 1 - SS. 5, 6 ~ u Bank", meaning of —Govern- 
ment Treasury receiving money from District Board, ' 
whether “ Bank”—Madras Local Boards Act (V Mad. 
of 88‘), $s. 144, 147— Madras Local Fund Code, r, 
649— District Board, power of, to mnk* negotiable 
instruments—Bill of exchange—Unconditional order 
on Treasury by District Board for payment, whether 
bill of exchange 

The word “bank” connotes tho business of 
utilising money received for purposes of profit. 
The mere fact that a Government Treasury receives 
money from a District Board and respects orders 
issued to it for payment does not constitute the 
Treasury a Bank, nor can the District Board be 
regarded as a customer. 

An instrument in writing containing an unoon- 
ditional order made and signed by a Distriot 
Board, directing the Treasury to pay a certain sum 
of money to, or to the order of, a specified person, 
is a bill of exohange which the Board is empowered 
to make under sections 144 to 147 of the Madras 
Local Boards Act, read with rule 649 of the- Local 
Fund Code. IV1 Kangaswahi Pillai v. Sankara? 
LINGAM Aiyar, (1920) M. W. N. 428; 12 L W. 367: 39 
M L. J.377; 43 M. 8)6 . ... 893 

-- —S3. 13, 118 (a)-Shah jog huudi, 

whether negotiable instrument -Consideration, piss- 
ing of — Presumption — Appeal, second -Burlen cf 
prortf, wrong allocation of—Finding of fact , inter¬ 
ference loith 

A shah jog hundi is a negotiable instrument and 
the presumption in favour <?f the passing of coo- 
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sideration contained in seofcion 118 (a) of the Negoti¬ 
able Instruments Act attaches to it. 

Where the question is, whether the consideration 
for a hundi did or did not pass, and the Court of 
tirst appeal places the burden of proof on the 
• wrong party, its finding will net be bin ling on the 
Court of second appeal and the latter Court will 
rectify the mistake. L Madho Ram v, Nanuu Mac. 1 

L * 429 , _ 982 

1 ' ' " S. 17— Hundi drawn by firm at one place 
on its branch at another, nature of - Liability under 
such hundi —Uundis, nature of—Negotiable Instru¬ 
ments Act, when applicable—Bill of exchange an! 
promissory note, distinction between. 

A hundi was drawn by a firm at A on a branch 
of >ts firm at B to pay a certain sum of money 
within a prescribed number of days At B the 
hundi was indorsed to X. who paid the full value of 
the instrument. In a suit by X to recover on the 
hundi 

Held, that the hundi was not an ambiguous docu. 
ment within the meaning of section 17 of the 
Negotiable Instruments Act, nor was it a bill of 
exchange: it was a promissory note and was governed 
by the provisions of that Act relating to a negotiable 
instrument in that form, and that both the drawer 
and the indorser were liable jointly and severally 
for half the amount, and the indorser alone was 
liable for the remainder 

Hundis are negotiable instruments written in some 
oriental language, being sometimes bills of exchange, 
and at others promissory notes, and and subject to 
local usages, and these usages are unaffccred by the 
provisions of the Negotiable Instruments Act In 
a suit based on a hundi, the first essential is, whether 
the hundi is a promissory note or a bill of exchange; 
if it is a promissory note, the provisions of that Act 
relating to bills of exchange ought not to ho applied; 
if it is neither one nor the other, tlio Act cannot bo 
applied, the case being governed by the general law 
of contract. 

The Negotiable Instruments Act deals only with 
promissory notes and bills of exchange and the 
distincti' n between these insfruraents is that in a 
promissory noto the executant promises himself to 
pay, in a bill of exchange he directs another to pay 
and the pers .n liable is the responsible executant 
who has signed it and not ho who has scribed it for 
execution by another N Badha Kisan v. Hiralal 

313 

— 1 1 " ■' 8« 135 —Bills of Exchange Act, 188 ? f45 

and Jfl Viet. C . 6‘J,ss. 4 > f , 1 0 ( ), cl (iv) — Foreign 
bills — Dishonour, what amounts to—Notice ol die. 
honour , whether necessary — Indorser, right of, to re- 
. cover on bills. 

Defendants shipped certain bales of jute, before 
the outbreak of the war between Great Britain and 
Germany, to two firms in London; the goods were 
carried in ships and were destined to ports which, 
after the outbreak of the war, became enemy ships 
and eremy ports. Against these goods defendants 
drew 20 bills of exchange to the order of themselves 
upon the London firms The defendants indorsed 
the bills to the plaintiff bank, who disoounted them 
in Calcutta and together with the shipping docu¬ 
ments transmitted them to their London offioe. 
(toe bill reached London on the 4th August 1014 
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and was presented to the drawee on the 7th, who 

nU U8 ?ff f cc ® ptanc ® and tho bill was returned to the 
plaintiff bank on the 20th August, who gave notice 
of dishonour on th 9 21st to the defendants. The 
remaining 1 9 bills arrived in London on the Nth 
August they were presented for acceptance the 

e , ,. d Y’ bu t 6 ' Vere L "burned dishonoured on ’ 
the 1-th August On the h October IH4 all the 
bills were presented to the defendants for pay." 
ment, and payment having been refused, the present 
suit was brought to recover on the dishonoured bills 
The trial Court decreed the claim and the defend-* 
ants appealed: flD “ 

Held, that the hills were foreign instruments 
as they were raade payable in a different place from 
that in which they were made and endorsed u-rier 
section 1H6 of the Negotiable Instruments Actfthe 
Law of England determined what constituted dis- 
honour and what notice of dishonour was sufficient- 
that having regard to the outbreak of war and the 
King s Proclamation against trading with the enemy 
and having regard to the nature of the contracts the 

atr P T^s.ir er no obiigation toth * «to 

Under section 50 (2), clause (it,) of the Bills of 
Exchange Act, 188?, where there is no obligation on 
the drawee to accept a bill, notice of dishoJou? 
is nmieccssary, and as under section 42 of that Act 
the giving of notice of dishonour is an important 
part of the treatment" referred to in that section 
where such notice of dishonour becomes unnecessanJ 
the mere fact that bills are left with the drawee more 
than the customary time, is no bar to a suit by an 
indorsee from recovering on tho bills. C SoKHLArr 
Cn andanmull v. Eastern Bank, Ltd f 46 0 681 

Oaths Act (X of 1873), ss. 9, 10. f£I 

Bombay Village Police Act (VIII of 1867; ss 14 . 

Proceedings -before Police Patil, nature 'of2. 

Special oath, whether applicable to criminal proceed . 

inge. 

Proceedings before a Polico Patil under sections 14 
and fi of the Bombay Village Polioe Aot are 
essentially criminal proceedings. 

The rchemo of sections 9 to H of the Oaths Act 
shows that these sections are not intended to apply 
to criminal proceedings. rrj • 

In criminal matters the truth has to be ascertained ’ 
by tho i ourt, and the matter stated on special ‘ 
oath cannot be and ought not to be accepted as 
conclusively proved by such an • ath in a oriminal 
proceeding B China* Damodar Bhat* v. Empxror 
22 Bom L Ft. 89*. 21 Ob L. J 722 14/ 

--S. 13--Oath nr affirmation, omission to 

administer, effect of—Child witness-Oath or affirms, 
lion not administered - Evidence, whether admissible’ 

The omission to administer the oath or affirmation 
to a witness, even if intentional, would not, under 
section 13 of the Oaths Act, render the evidenoe of 
the witness inadmissible. 

Where the oath or affirmation is not adminis- 
tered to a child witness, beoause the witness is too 
young to take an oath or give affirmation, this fact 
alone would not make the witness one whose testi- 
mony can not be taken into acoount 2 Enfbsob v 
Saasi BacsAN MAirr, 24 0. W. N. 767: 82 O. L. J 
31; 21 C*. L. J. 817 3 - 
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Occupancy right, transfer of,bu wito* 
(0 her 'laughter, effort of - Widoic, whether can re- 
M/m,; right on daughter’ * death. 

Where Hip. widow of an occupancy tenant transfers 
her i ight of occupancy to her daughter and gets her 
recorded as the tenant, such transfer has the effect 
of determining absolutely her life-estate as a widow 
and she cannot, on the death of the daughter, resume 
that right. UPBR Okwan Sim; ii r. kUAB -^ 1 * 

Oudh Estates Act (1 of 1859), ss. 13, 

|0 —Will, duly rejist-red—Transfer in terms oj 
Will, whether needs registration tobe valid. 

Section 16 of the Oudh Estates Act has no 
application to a transfer of property made in com- 
pliancc with the directions contained in a WiU 


kill 0.1AW* -- _ . , J 

duty registered under section of that Act, ana 
such a transfer is not invalid merely because it 
is not made hy means of a registered instrument. 

P C Lal Jagixsh Bahadur Singh v Mahabir Prasad 
Si son, 24 C. W. N. N. 5211. 19*0) M. W. N. 342; 7 O. 

L. J. I96 ; 2 U P. L R. (P. C ) 7!, 23 O. C. 64; 42 A. 
422; 47 I. A. 116; 13 L W.19 

Oudh Rent Act (XXII of 1886), s. 61 

—Adverse possession—Landlord and tenant—Tenant 
claiming to be under-proprietor—Hostile title 
Ejectment proceedings 

In 189* a notice of ejectment was served upon a, 
by the Taluqdar. The notice was contested by u. 
who alleged himself to be an under-proprietor and 
not liable to ejectment by notice In <894 the i Rent 
Court set aside the notice and held that B s st&tuts 
was superior to that of an ordinary tenant. Id 
the Taluqdar Hied a suit against B. for proprietary 
possession but his suit was dismissed. Subsequently 
iu 1910 ho obtained a decree against B. for arrears, 
of rent, and took steps to have him ejeoted under 
section 61 of the Oudh Rent Act, and obtained and 
ex parte order for possession in 1911. B. died and his 
son brought a suit iu the Bent Court under section 
10S of the Oudh Rent Act to contest the ejeotment, 
which was dismissed. Thereupon he brought a civil 
suit to be restored to possession of the holding: 

Held, that the order of the Rent Court of 18 
was adverse to the Taluqdar, and as B’s possession 
was not disturbed till after the lapse of more than 
18 years from the first certain date on which the 
TaUkdar had notice of hostile title, the dispossession 
of B. was illegal, as at the time when the order ot 
ejectment was obtained B. had acquired the status 
of an under-proprietor by adverse possession. 

In considering the question of adverse P° 3sea8 ^ 
the nature of the possession set up is to be looked 
to, and that is to be judged by the acts of the_P er80 “ 
in possession. O Muhammad Mumtaz Ali Khan ■ v. 
Uqraj Singh, 1 U. P. L. R. - J. C.) 6 55S 

Z_oh.VIIA- Landlord and tenant — Tenant 

holding at favourable rate of rent—Enhancement of 
rent-Remedy, proper- Res judioata-Pnor suit 
between tenant and thekadar—Subsequent suit 
between tenant and Zemindar, whether barred. 

If a tenant’s rent is favourable, and deliberately 
bo the landlord’s remedy is a suit nnder Chapter 
VII A of the Oudh Rent Act and not a notice for 

enhancement of rent. , „ .__. 

The decision in a previous suit between a tenant 

and his Zemindar's thekadar does not operate as 
res judicata in a subsequent suit between the tenant 
aud tho Zemindar, for the previous suit was not 
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between the same parties or between parties nnder 
whom they claim. UPBR Partab Dubby v, 
Ajudhia Estate, 7 O. L. J. 611; 2 U. P. L. 

jos 990 

Paper Currency Act (II of 1910), 

S. 26— Eundi drawn payable to bearer on demand, 

legality of. . 

A hundi drawn payable to bearer on demand, 
being in contravention of section 26 of tho Paper 
Currency Act, is illegal, and cannot form the basis 
of a suit M Veerappa Chetty v. Muthubaman 
CHETTY, 12 L. W. 12 . 

Pars! Marriage and Divorce Act 
(XV Of 1865), SS. 3, 6, 8, 9 to 14- 

Parsi marriage— Register, entry in, whether requisite 

for validity of marriage - Proof . , .. 

Au entry in the register maintained under sections 
6 to 14 of the Parsi Marriage and Divorce Act is 
not a requisite of the validity of a marriage under 

the Act. , , _„ 

Where no such entry has been made any other 

relevant evidence is admissible to prove the marriage. 

B Bai Awabai v. Khodadad Abdesher Koocha* 

biogi, 22 Bom L R. 913 , 

PartltlDn, suit for—Receiver, whether entitled 
to demand rent from party in sole occupation of 

joint property. .... 

Wherein a suit for partition of family property a 
Receiver is in possession of the estate, bub one of the 
parties is in solo possession of an important item of 
the property the Receiver is entitled to require the 
payment of rent from that party. C Pulin Behary 
Da v. Satya Charan De 3U* 


_. suit for—Value for purposes of jurisdiction 

-Court-fees payable. See Valuation of Suit 


Partnership -Hindu Law -Joint family 
Managing member entering into partnership—Liabi¬ 
lity of other members. 

Where the managing member of a Hindu joint 
family enters into a partnership but doe3 not enter 
into any transactions in a representative capacity, 
or hold himself out to be the head of a joint family 
the other members of the family cannot be treat 
ed as partners in the partnership so as to make the 
family property liable on the death of the manag¬ 
ing member. A Kkaridar Kapra Co., Ltd. v DaYA 
Kishen, 18 A. L. J. 937 703 

Patnl lease— Zemindar, right of, to appoint 
Chaukidar, effect of— Chaukidari Chakran lands, 
whether excluded from lease— Construction of docu¬ 
ment —Document unambiguous—Conduct of parties, 

value of, . , . 

Where a patni lease of all the lands composed in 

certain villages contains a danse giving the 
Zemindar full power to appoint or dismiss the Ohauki* 
dar, such clause has nofc the effect of excluding e 
Chaukidari Chakran lands from the lease. 

The terms of an unambiguous document cannot 
be controlled by the conduct of the parties, o 
Kibansashi Dabi u. Ananda Chandra, 32 0. L 

Penal Code (Act XLV of I860), ss. 

34, I I l — Applicability of s. 34-Act committed 
different from act abetted—Abettor, liability of. 
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Penal Code — CQlltd. 

Where a person instigates another to strike a 
particular person, and an altogether different person 
who happens to be close by at the time is struck, 
the iustigator cannot be held responsible, and section 
34 of the Penal Coda would not apply to the case 
because the act abetted was different from the act 
done. L B Po Ya v . Emperor, 10 L. B. R. 99: 13 
Bur. L, T. 44 525 

-ss. 34, 300, excep. (4), 307— 

Grace and sudden provocation , plea of, when avail¬ 
able — Assault—Accused acting in concert , what 
amounts to. 

The plea of grave aud sudden provocation is not 
open to a person who, merely because his relatives 
are abused, arms himself with a knife and attacks 
a defenceless man inflicting severe injuries. The 
conviction of such a person under section 307 of 
the Penal Code is not invalid. 

Where a person commits an assault upon another 
and a third person joins in committing the assault, 
it is a fair inference that the two were acting in 
concert. A Abdul Karim v. Emperor, 21 Cr. L. J. 
731 153 

-S.I82 —dicing false information—Statement 

made in answer to question—False allegation 
of bribe made against Sub-Inspector of Police to 
Deputy Superintendent — Offence. 

Any false information {riven to a public servant 
with the intention mentioned in section 182, Indian 
Penal Code, is punishable under that section 
whether the information is volunteered by the in¬ 
formant or given in answer to questions put to him. 

On being questioned by a Deputy Superintendent 
of Police petitioner made an allegation against a 
Sub-Inspector of the latter having accepted a bribe. 
This allegation was found to bo false to tho know- 
ledge of tho petitioner: 

Held, that tho petitioner was guilty of an olTenco 
under section 184 of tho Penal Code. L. Panna Lai. v. 
Emperor, I L. 410; 21 Or. L. J. 818 818 

-S. 187 — Criminal Procedure Code (Act V 

of 1893J, s. 42—Refusal to join Police in search of 
person whose whereabouts arc unknown —Oiimcc. 

A person who decliues to join a Police Officer in a 
search for tho whereabouts of certain persons with 
a view to their arrest in the event of the search 
proving successful, does not thereby incur any 
criminal liability. A Joti Prasad v. Emperor, 18 A. 
L. J. 169, 2 U. P. L. It. (A ) 83; 41 A. 314; 2i Cu. L. 

J. 801 673 

■ - ■ -— 3. 193 — Evidence Act (I of 187 2), 91 — 

Civil Procedure Code (Act V of 1908’, O. XVIII, r. 5 
— Perjury , trial for—Statement not read over to 
witness—Secondary evidence , whether admissible. 
Section 91 of tho Evidence Act bars the admission 
of secondary evidence to prove a statement made 
by a witness, where the statement was not read over 
in the presence of the witness as required by Order 
XVUI, rule 6 of tho Civil Procedure Code. L Imam 
Din v. Niamat Ullah, 1 L. 361; 21 Cr. L. J. 830; 
10 P. W. tt. 1920 Cr. 830 

— . - 33m 224, 225B— Criminal Procedure 

Code (Act V of iHdiJ, 8. 123 — Failure to furnish 
security for good behaviour — Imprisonment—Escape 
from jail — Offence . 

A person who escapes from a jail in which ho is 
confined under a warrant under section 121 of the 


Penal Code —contd. 

Criminal Procedure Code, by reason of his having 
failed to find security to be of good behaviour should 
be convicted under section 225 B of tho Penal Code 
and not under section 224. A Mooli v. Emperor, 18 A. 
L. J. 1033; 21 Cr L. J. 83I : 2U. P. L. R. (A.) 401831 
-SS. 302, 3 34, 325 — Death, caused by 

blows—Intention to cause death absence of — Offence. 
Where death results from blows struck in a 
scullle, not as a direct result of such blows, but owing 
to disease having supervened, and it is found that, 
when the blows wore struck, there was no intention 
of causing death nor an intention of causing such 
bodily injury as the assailant knew to bo likely to 
cause death, a conviction should be recorded in tho 
alternative under section 304 or 325 of the Penal 
Code, a conviction under section 302 would in such 
a case not be appropriate, as the case could not be 
brought within the definition of murder, A Rama 
S iNuu v. Emperor, 18 A. L J. 224; 42 A. 3J2; 21 Cr. 
L. J. 793; 2 U. P. L R. (A.) 407 463 

-S. 304 — Fatal blow struck in course of 

fight - Uncertainty as to who struck blow — Offence . 
Where two parlies armed with lathis indulgo in 
a fight, and one of the contesting parties receives 
injuries from the effects of which he dies, but it is 
uncertain which of the several persons composing 
tho opposito side struck the fatal blow, these per¬ 
sons aro guilty of an offence under section 304 of 
the Penal Code. A Emperor t\ Jjiamman, 21 Cr. L. 

J. 892 942 

• S» 372 —Disposal of minor girl for pur • 
poses of prostitution —Gojjee ceremony, performance 
of — Offence. 

The more performance of what is known as the 
gcjjc: ceremony in respect of a iniuor girl does 
not amount to a disposal of tho girl with the intent 
that she shall bo employed or used for tho purpose 
of prostitution, within the meaning of section 372 
of the Penal Code. B Parmksuwari Sunni t>. 
Emperor, 22 Bom. L. R. 894; 21 Cu. L. J. 721 145 

-SS. 403, 405, 408 — Clerk, misappro¬ 
priation by—Offence 

Accused was in tho service of an Estate us clerk 
and as such he was entrusted with dominion over 
money only to receive and pay it into tho treasury 
on receiving it: he received a sum of money and 
misappropriated it to his own use and was convicted 
of an offonco under section 403 of tho Penal Code: 

Held, that the offence fell within tho definition 
of criminal breach of trust in section 405 of tho 
Penal Code, and that the conviction should have 
been under section 408 of that Code. IVI PiNDRlPOLU 
Vknkatabi hra Rao, In re, (1920; M. W, N. 618; 12 L 
W. 205; 21 t R L. J. 824 824 

— s. 4J I —Criminal Procedure Code (Act V 
of 1808), *. 239 —Stolen property recovered from, 
house of joint family—Managing member, respon¬ 
sibility of—Joint trial- Theft— Properly recovered 
from various persons—Possession under joint control 
—Joint trial, legality of. 

Tho presumption of possession which ordinarily 
attaches to tho managing member of a family, and 
for which ho is prima facie responsible, may bo 
rebutted by tho facts and circumstances of a par* 
ti cu lar case, and where it is not so rebutted and 
stolon properties are recovered from a house, the 
conviction of the managing member for the offence 



INDIAN OASES. 


1058 

Penal Code— conoid. 

of being in possession of such properties is sustain- 

Al though different persons charged with separately 
retaining different articles of stolen property, which 
are the proceeds of the same theft, cannot be tried 
together, yet where the possession of different 
properties is under the joint control of all of them, 
or is due to concert or collusion amongst them, the 
ioint trial of all of them is not illegal. Pat Musai 
Kamat v. Emperor, 1 P. L. T. 431; 21 Cr L. 

__S. 415, lllUS. (f )-Cheating—Borrow¬ 
ing money by false representation as to age -Plea of 
minority set up in civil suit allowed—Conviction 

under section, legality of. t • 

Where a person by representing that ho is a major 
obtains a loan of money from another, and in answer 
to a suit for recovery of the sum so borrowed sets 
up the defence that he was a minor at the time he 
borrowed the money, with the result that the suit 
against him is dismissed, he is liable to couvictidn 
for an offence under section 415, Illustration (/) of 
the Penal Code, as his intention from the outset was 
dishonest. A Sada Ram v. Emperor, 18 A. L J. 
403; 21 CR. L. .T.749 

— s, 420— Cheating during course of void 

tra nsaction — Offence. 

The mere fact that a transaction does not amount 
to a logal contract because its objeot is unlawful 
and opposed to public policy, is no warrant for 
holding that no criminal offence can be committed 
in the course of the transaction. 

A woman of the Rajput casto was represented by 
the accused to bo a Kunbin, and the complainant, 
who wanted a wife, was induced to pay a sum of 
money to the accused for her and marry her: 

Held, that the accused were guilty of the offence 
of cheating under section 420 of tho Penal Code. N 
Local Government u. Jhamsingh, 21 Cr. L. J. 820 

• 820 

_ ; _ S. 426 — Act done in bona fide assertion 

of right —Wrongful loss not intended—Mischief, 
whether committed. 

Where a tenant in the bona fide assertion of a 
customary right, without intending to cause wrong¬ 
ful loss to the zemindar or knowing it to bo likely 
to do so, cuts down an ancient tree admittedly 
standing on his holding, he cannot be convicted of 
the offence of mischief punishable under section 426 
of the Penal Code. A Pitam Singh v. Emperor, 21 
Or. L. J. 828 828 

Pensions Act (XXIII of 1871), ss. 4, 

6—Inam, construction of — Grant of village to 
continue in grantee's family—Suit relating to grant 

_ Certificate, whether necessary—Jurisdiction of 

Civil Court. 

Where the decision of the Inam Commissioner 
was that a village, excluding the ancient hakdars and 
inamdars, should be continued as inam in the 
grantees’ family so long as their male descendants 
wero alive, the order should be construed as adjudging 
the lands and nob merely the revenues of the village 
to the grantees, and a certificate under section 6 of 
the Pensions Act is not necessary in order to enable 
a Civil Court to entertain a suit relating to such 
grant. B Saydanmia Rahimanmiya v. Hasanmia 
Manwar Miya, 22 Bom. L. R. 959 331 
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Plead i Mg'S —Hindu Law—Joint family—Partition 

_ plaintiff, whether bound to file exhaustive list of 

properties-Objection that property omitted, contents 
of—Willingness of plaintiff to supply omissions — 
Duty of Court—Amendment of plaint, application 
for . made at late stage , tvhether should be allowed — 
Civil Procedure Code (Act V of 1908,), O. VI 9 r. 17. 

In a suit far partition of the whole family property 
the plaintiff is not bound to file with the plaint such 
a complete and exhaustive list of all the property as 
not to exclude any item however small. If a defend¬ 
ant raises the plea that some part of the joint 
family property has been excluded, it is for him to 
specify such properties and show that they 5el°ng 
to the family and have been wrongly excluded. 
Where such an objection i9 taken, and the plaintiff 
expresses his willingness to include the properties 
which, it is suggested, also form part of the joint 
family property, the suit should not be dismissed on 
the technical ground that, when it was first brought, 
these items had not been included m the plaint. 

It is the duty of the Court to see that justice is 
done, and an application for amendment, even if 
made at a late stage, should be allowed. A Amir 
Chand i>. Laksumi Chand, 18 A. L. J, 869; 2 U. r.u 

R. (A) 290 , 

- Party , whether can succeed on case not set 

up—Mortgage— Redemption, suit for—Plea that 

mortgage icas a sham, effect of—Court, whether can 

hold that transaction amounted to sale—Clog on equity 

of redemption—Interest, high rate oj—Evidence Act 

(l of 1872), s. 92 —Plea that document is fictitious — 

Evidence, admissibility of. 

Where in a suit for redemption the case set up 
by the defendant is that the transaction was a sham 
which was not iutended to have any logal effect, 
but was, for the purpose of defeating a threatened 
claim to pre-emption, drawn up in order to mask a 
transaction of sale already completed, a finding that 
the transaction was intended to take effect as a sale 
cannot be sustained, as such finding, in effeot, sets up 
a case that was not advanced by the defendant. 

It is not open to a plaintiff iu a redemption suit 
to put forward a case of clog merely upon the 
ground that a high rate of interest has been stipulat- 
ed for in the mortgage-deed, nor, in the absence 
of any proof of undue influence or unfair dealing m 
the stipulation for interest, would the plaintiff be 

entitled to any relief on this head. 

In a redemption suit tho defendant is entitled 
raise the plea that the deed of mortgage in suit is 
a fictitious document intended to cover a previou y. 
completed transaction of sale between the' P*™ 38 , 
and, under the first proviso to section 92 of the 
Evidence Act, to prove any facts whrt>h would 
invalidate the deed. O Sahbb Bakhsh Singh £ 
Mohammad Ali, 7 O. L. J. 389 

Practice—Single Judge differing from decision •/ 

Division Bench — Procedure. < if lift 

The only course open to a single Judge, if he 

doubts the correctness of a dewaion of a Dms o 
Bench of the High Court, is to refer the matter 
for decision to a larger Bench. Pat E“ PLR " g 
Heman Gofe, l P. L. T. 349; 21 Or. L. J. 779 

Pradhan in Sonthal Parganas, status of •- 

A. C pradharfin the Sonthal Parganas although not a 
touurt-holder, as dotined iu tho Beugal Teuanoy Ac^ 
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at the present day, combines both the attributes of 
jaith raiyat or head raiyat of a village and ijaradar 
or true tenure-holder. Pat Ram Ciiaran Singh 
v. E. W. Berry, 5 P. L. J, 666; 11921) Pat. 8; 3 U. P. 
L R. (Pat ) 7 43 

Principal and ag-ent- Broker authorised to 
appoint under-broker—Principal contract, termina¬ 
tion of, effect of — Under-broker, whether entitled to 
damages. 

D. and Co., by an agreement, dated 31st May 1911, 
appointed R. and J. of the firm of M. H. to be their 
brokers for the sale and purchase of sugar for five 
years, or for such further period as might be 
mutually agreed upon, and the agreement contained 
a clause for the appointment of under-brokers. R. 
and J. entered into an agreement on 8th June 1911 
with L. constituting him an under-broker. J., one of 
the brokers, died on 27th April 19l 2, and on 12th 
August 1912 R summarily terminated the contract 
with L on the ground of alleged breach of duty. On 
2nd December 1912 D. and Co, entered into a new 
agreement with R., differing in many material res¬ 
pects from the contract of 31st May 1911, appointing 
him broker in the same business for a new period 
of five years on different terms. L brought the 
present suit claiming damages for wrongful termina¬ 
tion of his agency assessing the damages for the 
period of the contract, and for accounts. The High 
Court gave him a decree for damages calculated at 
the rate of prospective earnings up to 2nd December 
1912, holding that the contract upon which the suit 
was based was termiuated on that date. On appeal: 

Held, (I) that as the contract of 8th June 1911 
depended for its existence and duration upon the 
continuance of the contract of 31st May 191], and 
as this latter contract was superseded by the con¬ 
tract of 2nd December '912, the contract of 8th June 
1911 necessarily came to an end ; 

(2) that the contract of 2nd December 1912 was 
not an extension of the original contract but was 
a completely new bargain which terminated the 
original contract. P C Laciimin Dah v UAuifi/MCLr,, 
11 W. 651; 47 0.290; 24 C. W. N. 677; 2 U. P L. R. 
(P. C ) 68; 46 I. A. 314 851 

■ Pardanashin lady carrying on money-lending 

business — Manager, power of, to enter into contracts 
on behalf of principal. 

Where a pardanashin lady sets up in business as 
money-lender and it is proved that she employs 
a manager to transact that business on her behalf and 
herself sees nobody, it must be taken that she holds 
out to the public that the manager has full authority 
to act on her behalf in all matters connected with 
that business and she is uot entitled, when it snits 
her convenience, to repudiate contracts so entered 
into on the ground that express authority is not 
proved. Pat Baud Singh v. Dhapi Koer, 1 P. L. 
T.678 310 

Principal and Surety- Contract of sale— 

flub sequent contract oj similar nature—Rescission 
of contract — 8urety, whether discharged. 

Plaintiff entered into a contract with a firm to 
pnrohase a certain quantity of cotton at a particu¬ 
lar rate and for a particular delivery, and the defend¬ 
ant as surety guaranteed the performance of the 
ooniraot. Subsequently the plaintiff entered into 
Mother oontract with the same firm to sell to it 


Principal and Surety-conoid. 

the same quantity of cotton at a higher rate and 
for the same delivery. Bofore the date of delivery 
the firm became insolvent and the plaintiff brought 
the present suit to recover the difference between 
the rates of the contracts. The defendant pleaded that 
by reason of the second contract he was discharged 
from his suretyship: 6 

Held, that the defendant was liable, as each of the 
contracts was capable of performance on the due 
date and the second contract did not amount to a 
rescission of the original contraot. B Uderam 
Pbemsukh v. Shivbhajan Rampratab, 22 Bom. L. R. 

7,1 . 272 

Private defence^ right of, alternative plea, of, 
whether admissible—Penal Code (Act XLVof I860 ;', 
s 97. 

It is open to an accused person to plead the light 
of private defence either specifically, or as 'an 
alternative defence. Pat Paudi Keot v. Emperor, 

1 P. L. T. 79; fi P. L. J. 64; 21 Cr. L. J. 799 527 

Profits, lsuit for , against lambardar— Revenue, 
deduction in respect of, how to be made—Accounts, 
suit for, by co-sharer — Decree, form of. 

Although a lambardar has the right to pay the 
revenue out of the collections realised, ho has no 
right to charge the whole revenue against the share 
of the profits of any particular co-sharer 

In a suit for accounts, the oo-sharer claiming 
accounts can be awarded what is due to him oither 
from the lambardar, if he has collected in excess, or 
from the co-sharer, if any, who may hare done so. 

O Ram Sarup v. Wahajuddin 546 

Prohibitory Order-Order passed in open 
CoU't pieseicc of parties—Notice, whether necessary. 

An order prohibiting a party from alienating his 
property, made in open Court in the presence of 
the parties duly appearing before it, must be pre¬ 
sumed to have beon communicated to the party 
affected thereby, and it is no excuse for that party, 
if ho disobeys such order, to urgo that formal notico 
of the order had not been sorvod on him personally. 

A Ram Pkasao Sinoh v. Bbnabf.s Bank, Ltd,, 17 a. 

L J. 127; 42 A. 93 600 

Provincial Insolvency Act (III of 
1907), s. 16 (2) (a) —Member of agricultural 
tribe .becoming insolvent—Property, whether vests in 
Receiver. 

Inasmuch as under section 18 (2) (a)|of the 
Provincial Insolvency Act the property of an insol- 
vent which is exempt from attachment and sale in 
execution of a decree does not vest in the Roooivor, 
and as under section 16 of the Bundelkhand Aliena¬ 
tion of r -and Act the property of a member of an 
agricultural tribe cannot be sold in execution of a 
decree, consequently, where a member of an agri- 
cultural tribe becomes an insolvent, his property 
does not vest in the Reoeiver. A Hangman Prasad 
Narai*' Sinoh v Haeakh Nabain, 1 D. P. L. R. f A) 

192; 18 A L. J 59; 42 A. 142 551 

-ss. 18, 36 —Receiver appointed after ad- 

judication, position and powers of—Order passed 
while property in custody of ad interim Receiver , 
whether res judicata— Power of Receiver to make 
application under s. 36. 

Where anal interim Reoeiver has been appointed 
in inslovency proceedings, the Receiver appointed 
after adjudication d^a not stand in t 
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shoes of the interim Receiver he stands on a very 
much higher footing. The property of the judg- 
ment-debtor vests in him, lie holds it for the benefit 
of the whale body of the creditors and he has 
Bpecial rights conferred and special duties imposed 
upon him by Statute. Amongst other rights 
conferred upon him, is the right to make an applica¬ 
tion under section 36 of the Provincial Insolvency 
Act, and this statutory right which has been con¬ 
ferred on him cannot bo taken away by an order in 
a proceeding to which he was not a party. 

An order as to the validity of a transaction 
obtained upon an application to which the debtor 
and creditors alone are impleaded as parties while 
the debtor’s estate is in the custody of an ad 
interim Receiver does not operate as res judicata 
as against the Receiver appointed after the order 
of adjudication and does not debar him from making 
an application under section 36 of the Provincial 
Insolvency Act. Pat Bam Saran Mandab i>. Shiva 

Prasad . . , , 

--— Si 20- Receiver in insolvency whether 

Public Officer—Notice to Receiver, whether 

necessary. Sec Civil Procedure Code, s. 2^17^ 

_S. 22 —Official Receiver, conduct of, by whom 

to be brought to notice of Court—Inherent power of 
Court to rectify errors. 

The conduct of an Official Receiver in any particular 
respect may be brought to the notice of the Court 
by any person with a view to having the Receiver’s 
act or decision in any particular matter reversed or 
modified, it is not merely the insolvent or the credi¬ 
tors or any aggrieved person who can take action in 
this respect. 

A Court has inherent power to rectify the errors 
or mistakes of ft Receiver or to reverse or modify 
his acts or decisions, and in such a case the time 
limit prescribed by section 22 of the Provincial 
Insolvency Act would be no bar to action being taken 
bv the Court. L Data Bam v. Deoki Nandan, 1 
l; 307 6 

- s. 42 —Court, power of, to annul adjudi¬ 
cation. 

Where a person has been adjudged insolvent, 
who ought not to have been so adjudged, the Court 
has power, under section 42 of the Provincial Insol¬ 
vency Act, to annul the adjudication. A Jagmohan 
Narain V. Grish Babc, 2 U. P. L. R (A) 144; 1« A. 
L. J. 6U; 42 A. 516 557 

Provincial Small Cause Courts Act 
(IX Of 1£87), Sch. II, Art. 24— Suit to 

recover money under an award, whether cognizable 
by Small Cause Court. 

A suit to recover money payable under an award 
is cognizable by a Court of Small Causes. A Mjzaji 
Lal v. Partar Kuar, 18 A. L. J. 70; 42 A, 169 


--Sch. II, Arts. 35 (ii), 43 (a)— 

Suit for ornaments pledged or their value, whether 
cognizable by Small Cause Court—Ornaments not 
identifiable — Decree, proper. 

A suit for the recovery of ornaments pledged, 
or, in the alternative, for their value, is not excluded 
from the cognizance of a Court of Small Causes, 
Neither Article 36 (»») nor Article 43 (a) of the 


Provincial Small Cause Courts Act 

—concld. 

Second Schedulo to the Provincial Small Cause Courts 
Aots is applicable to such a suit. 

Wherein suoh a suit the ornaments oannot be 
identified, the proper course for the Court is to 
mako a decree for an amount which will compensate 
the plaintiff for the ornaments. A .Mathura v. 
Racuuxath Saiiai, 18 A. L. J. 354; 2 U.?. L. R. (A.) 

412 663 

-Sch. II, Art. 35 (h )—Suit for recovery 

of rogha, whether cognizable by Court of Small 
Causes — Appeal, second, whether lies. 

A suit for the recovery of a certain sum of money 
on account of rogha (compensation) due to the plaint¬ 
iff by custom of the tribe or ilaqa for losing his. 
wife is excluded from the jurisdiction of a Court of 
Small Causes and, therefore, in such a suit a second 
appeal can be maintained. L< Abbas Khan v. Nub 
Khan, 1 L. 674; 2 U. P. L. R. (L ) 160; 68 P. W."R. 
1920 167 

Public Gambling- Act (III of 1£67), 

ss. 3, 4, IO- Warrant to Police Officer to search 
— Warrant endorsed to another officer of equal rank 
and qualified to search—Search, whether regular— 
Person before Court under s. 10, examination of, 
legality of—Admissibility of statement. 

The mere fact that an Officer of Police to whom, 
by virtue of his office, a warrant is issued by a 
Magistrate authorising a search under the Public 
Gambling Act, endorses the warrant to another 
Officer of Police of rank qualifying him to conduct 
searches undor the Act, does not render a search 
conducted by that officer irregular and invalid in 
law. 

Whore a person is on hie trial for an offence 
under the Public Gambling Act, it is not unlawful 
for the Magistrate to examine all or any of the 
remaining pprsonB found by the Police inside a 
house when it was entered undor a search warrant 
lawfully issued under the provisions of the Aot. The 
fact that the persons are before the Magistrate 
within the meaning of section 10 of the Act, and 
that if they made a true statement it would tend to 
incriminate them would not render their ex¬ 
amination illegal or their statements inadmissible in 
evidence. A Mahadeo v. Emperor, 18 A. L. J. 383; 
42 A 385: 21 Cr. h. J. 737 a f . 241 

Punjab Alienation of Land Act 
(Punj. Act* III of 1900), SS- 2(3), 16 

— 3 rees standing onagricultural land, whether land— 
Execution of decree—Trees, whether can be attached. 
Trees belonging to a member of an agricultural 
tribe and situated on Agricultural land are included 
in the definition of “land” in the Punjab Alienation 
of Land Act and are, therefore, not liable to sale ra 
execution of a decree against ® n a £™ U coo' 

P Amir Khan v Lahori Mal, 108 P. R. 1919 638 

_ s . 16— Execution of decree—Agriculturist, 

land belonging to, whether can be temporarily 
alienated • 

Although section 16 of the Punjab Alienation of 
Land Act prohibits the sale in execution of a deoree 
of land belonging to an agriculturist, it does not 
affect the power of tha Court executing a decree.to 
make a temporary alienation thereof. I* Datar KAUR 

v • Ram Rattan, 1 L, 192 
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Punjab Court of Wards Act (Punj. 

Act II of 1903), s. 26 —Execution of decree — 
Certificate under section filed—Subsequent application 
for execution—Fresh certificate, whether necessary. 
Where a decree-holder files a certificate from the 
Deputy Commissioner under section 26 of the Punjab 
Court of Wards Act with an application for execu¬ 
tion of his decree or in the course of proceedings 
relating thereto, the Court has every power to take 
action upon a subsequent application for execution 
without a fresh certificate being filed by the decree- 
holder. P Deputy Commissioner, Amritsar v. 
Balla Mal, 3 P. R. 1919 635 

-S. 31 (3) —Execution of decree—Property 

of Ward of Cou t attached — Court, power of, to 
order sale 

Where the property of a person which is under 
the superintendence ot' the Court of Wards has been 
validly attached, the executing Court has power, 
under section 31 (3) of the Punjab Court of Wards 
Act, to order the sale of that property without the 
consent or concurrence of the Court of Wards. P 
Deputy Commission kk, Amritsar v. Maimxdra 
Singh, 2 P. ft. 1919 631 

Punjab Government Tenants Act 
(III Of 1893), SS. 7, 8 -Transfer of right by 
grantee, whether can be effected. 

The rights of a grantee under the Government 
Tenants Act are not transferable except with the 
previous consent in writing of the Financial Commis¬ 
sioner; consequently a transfer without such consent, 
whether effected formally or only by conduct, ia 
barred by Statute. L Uttam Ciiand v. Jinda Ram, 

2 U. P. L R. (L.) 168 298 

Punjab Land Revenue Act (XVII of 
1887), s. I 17 (2) (c) —Revenue Officer 
deciding question of title — Appeal, forum of. 

Where a Revenue Officer decides a question of 
title acting as a Civil Court under section il7 of the 
Punjab Land Revenue Act, an appeal from his deci¬ 
sion lies to the District Judge and not to the High 
Court. L Sadha Singii, v Kirpai.a, 1 L. 337 768 
- s. 153 (2) (xvi!) —Jurisdiction of Ciril 

and Revenue Coutts—Partition, suit atUing out of, 
whether cognizable by Ciril Court. 

Whore in partition proceedings before a He venue 
Court there is no dispute as to title in the land to he 
partitioned, a Civil Court has no jurisdiction to 
entertain any question arising out of such proceed¬ 
ings. The fact that the procedure of the Revenue 
Officer was defective would not give a Civil ( ourfc 
jurisdiction in face of the clear prohibition set forth 
in eectiou 168 of the Punjab I and Revenue Act L 
Ghulam Haidar v. Amir Haidar, 1 L. 29£; 2 U V. L. 

R iL * 156 19 

Punjab Pre-emption Act (I of 
1913), S. 3 (I)— Sardrakliti rights of lessee, 
whether agricultural landf 

The sardrekhti rights of a lessee do not constitute 
him owner of a share in the profits of the holding 
and a sale of such rights is not a sale of agricul¬ 
tural land within the meaning of the Punjab Pre¬ 
emption Act L Mohammad Ismail v Siiamscddi *, 

1 L. 607} 2 U. P. L R. (L.) 104 32 I 

Railway :ompany-Du^ to re-weigh goods 

before delivery — Shortage, whether company bound 
to certify—Refusal to take delivery, whether justified. 

A Railway Company is not bound by law either 
|o TO? weigh goods or certify shortage at the time of 


Railway Company —concld. 

delivery to the consignee. Therefore, the refuse! of 
a Railway Company to re-weigh goods before deli, 
very does not justify a consignee in refusing to take 
delivery of the goods. Pat Subaj Mal Marvyari 

v Agent Bengal Nagpur Hailway Co. 200 

Registration Act (111 of 1877), 

SS. 32, 33, 61 Registration of power . 
of-attorney —Executant HI—Procedure—Execution 

before Registrar, whether necessary — Presentation- 

Courts, duty of. 

It is the duty of the Courts in India not to allow 
the imperative provisions of the Registration Act 
to be defeated, when it is proved that an agent 
who presents a document for registration has not 
been duly authorised in the manner prescribed in 
the Act to present it. 

When a person is ill and unable to attend at the 
proper registration office to present a power-of- 
attorney for registration, execution in the presence 
of the Registrar is not necessary; all the Registrar 
has to do in such a case is to satisfy himself that 
the power-of-attorney has been voluntarily executed. 

W here a power-of-attorney was presented for 
registration by an unauthorised person, who stated 
that the executant was ill and deposited the fee for 
the Registrar to visit the executant or issue u 
commission for his examination to ascertain if tho 
pow er-of-attorney had been voluntarily executed, 
and the Registrar visited tho executant at his 
house, who admitted execution and requested that 
after registration tho power-of-attorney be given to 
his attorney: 

Held, that the executant was tho person who 
desired the document to be registered and was tho 
real presenter. P C Bharat Ini>u v. Mohammad 
Hamid Ali Khan, 18 A. L. J. 717; £9 M. L..1. 41; 
(1920 M. W. N. 4 3; 28 M. L. T. 98; 42 A. 487; 

23 C. W. N. 73; 22 Bom. L. It. J£G2; 47 I. A. 177; 

« L W. 4; 2 U- P. L. R. (A.) 179 386 

Registration Act (XVI of 1908), 

S. I 7 — Compromise, petition of, tiled in mutation 
proceedings —Registration, whether necessary. 

In a mutation proceeding a petition of compromise 
was filed rceitiug that tho parties had effected a 
mutual settlement fixing tho shares which each was 
to get in tho property, and asking that the mutation 
of names might be effected in accordance there¬ 
with. Jn a suit by one of the parties to tho settle- 
rnent for a larger share in tho property than ho got 
under the settlement, the question was whether tho 
petition of compromise, being unregistered, was 
admissible in evidence: 

Held, per Kanhaiya Lil, J , that ns the object 
of the petition was directly to obtain mutution in a 
particulir manner and not to declare any rights, it 
was admissible in evidence for determining whether 
such a settlement us was set out therein had taken 
place, and that, even if registration was necessary, 
the petition would, nevertheless, be admissible in 
evidence a» co.lalcrul evidence of tho agreement, 
though it might not operate to effectuate a valid 
transfer of rights. 

Per Piggott, J — As the petition of comprunuVe 
contained an authoritative admission by each party 
as against the other of the title of the other parly 
to whatever share had been agreed upon amongst 
them, tho petition was a document purporting to 
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declare the rights of the parties concerned in 
immoveable property, and as that property was 
worth more than Rs. 100 it was inadmissible in 
'evidence, and was of no effect as a document ot 
title. A Baldko Sing ii r. Ujml Singh, 2 U-P- r % 

(A )’i02; 18 A. L. J 877 732 

__S. 17— Sale-deed-Agreement to rcconvey, 

unregistered, admissibility of—Construction of do cu- 
ment—Sale-deed and agreement to rconvey, whether 
amount to mortgage—Extrinsic evidence, admis - 


nihility of. , 

Defendant sold certain property to plaintiff. At the 

same time the latter executed an unregistered agiee- 
nmnt to rocoiivey the property to tlie defendant 
after five years. Defendant continued in possession 
of the property under a rent-note. In a suit by the 
plaintiff to recover possession of the property: 

Held, <1) that under the circumstances, it could 
not bo said that there had been misrepresentation by 
the plaintiff: 

(2 that the agreement to reconvey, being unregis¬ 
tered, could not be admitted in evidence. 

Where the question is whether a sale-deed and an 
agreement to reconvey make together a mortgage 
by conditional sale, the Court must look to the actual 
contents of the documents and construe them accord¬ 
ingly. Rut it may be that there is such extrinsic 
evidence and circumstances which show the relation 
of the written language to existing facts and the 
Court might bo able to come to the conclusion 
that the documents which on the face of them 
constitute a sale, and an agreement to reconyey 
within a certain period or after a certain period, 
amount to u mortgage. B Namdev Satvashrt y. 
Diiondu Sadaphiv, 22 Bom. L. R. 979; 44 B. 93], 

40o 


-SS. 17,49 — Partition—Receipts acknow • 

ledging acceptance of portions of family property, 
whether require registration—Admissibility in 


evidence. 


Registration Act— conoid. 

Act. IY1 Thazhathitathil Poovvanayi Ayissa V. 
Puthan Pcrayil Kundbon Chokru, 12 L. W. 35; 39 
M. L. J. 77; (192'J; M. W. N. 431; 28 M. L. T. 90; 43 
M. 688 554 

-S. 28 —Mortgage—Part of property intend- 

cd as security, inclusion of, to give jurisdiction to 
Sub-Registrar, effect of—Registration, validity of 
— Interpolation in document—Presumption as to 
time of interpolation. . 

If the parties to a mortgage intended a particu¬ 
lar property, however small in value as compared 
with the rest, to be part of the security though the 
motive for its inclusion might be to have the docu¬ 
ment registered by a particular Sub-Registrar, that 
motive cannot, in any way, be said to be in fraud 
or in violation of the Registration Act and the 
document must be deemed to be validly registered. 

Any alteration or interpolation appearing on the 
face of a document is presumed, in the absence of 
evidence to the contrary, to have been made before 
the execution of the deed, and this presumption is 
strengthened where there is no note of snoh inter¬ 
polation by the Registrar. Wl Ramanathan Chettiab 
v. Muthukumaru, (1920; M. W. N, 487 ; 12 L. W. 764 

849 

- S. 31— Registration, place of — Will, regis¬ 
tration of, at place other than office of Registrar 
or residence of testator, validity of. 

Section 31 of the Registration Act permits regis¬ 
tration to be made in ordinary cases either in the 
office of the Registrar or Sub Registrar or at the 
place of residence of the person executing the docu¬ 
ment, but in extraordinary cases it does not 
exclude registration at pieces other than these. 

A person may be in an ambulance car or in a 
Court-house or in a train or at a railway station 
or on a journey, when the necessity of writing a Will 
at d getting it registered may suddenly arise in 
his mind owing to some accident or otherwise, and 
it cannot be said that if, in such cases, the Registrar 


In a suit to recover property which had fallen to 
the plaintiff’s share on partition, the plaintiff sought 
to put in evidence four receipts signed by himself 
and his three brothers, in which they acknowledged 
having accepted certain portions detailed in the 
respective receipts of the family property: 

lield, 11) that taken together and read as a whole 
the receipts constituted an instrument cf partition 
and not being registered, were inadmissible iu evi- 

deuce* 

(2) that taken merely as lists of property which had 
fallen to each brother’s share, they did not by them- 
selves prove the fact of partition; 

(3 that in either case partition was not established 
and plaintiff's suit must be dismissed. B Nu kanth 
Bhimaji Sindk v. Hanmant Eknath Sinde, 22 Bom. 
L. R 992; 44 B t-81 415 

--S. 17 (2)—C ivil Procedure Code Act V of 

1908') O XXI, r. 2— Compromise, petition of, recorded 
by Court—Compromise affecting immoveable pro¬ 
perty over Rs. »00 in value— Registration - 
A compromise affecting immoveable property of 
the value of over Rs. 10L. embodied in a petiiion 
under Order XXI, rule 2, Civil Procedure Code, which 
has been recorded by the Court is exempt from 
registration under seotion 17 (2J of the Registration 


or Sub-Registrar goes to the place where the person 
who wants to get his Will registered is, the regis¬ 
tration would be invalid because the place where it 
took place was neither the office of the Registrar or 
Sub-Registrar nor the residence of the testator* 
O Udaibhan Singh v. Estate of Prince Baspeo 
Singh, 23 O C. 276 906 

- SS. 32, 33, 49— Presentation cf docu¬ 
ment by agent not duly authorised — Document, 

• whether admissible in evidence. 

Where a deed of release was presented for regis¬ 
tration by an agent of the exeontant not duly 
authorised in the manner prescribed by section 33 
of the Registration Aot and the executant, when 
subsequently examined, admitted execution and agreed 
to its registration: 

Held, that there was no proper presentation of 
the deed for registration within the meaning of 
section 3*2 of the Registration Act; 

{2 that the registering officer had no jurisdiction 
to register the deed, it not having been presented 
in accordance with the provisions of the Aot; 

(81 that the deed of release was, therefore, inad¬ 
missible in evidence. Amis Begam v. Husain Bibi. 

2 L. 6 33 $ 
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Religious endowment, test for determining 

—Construction of document—Intention—Conduct. 

In determining whether a transaction amounts to 
a dedication for a religious purpose the intention 
of the donor is an important factor, and as a guide 
to that intention regard must be had to his acts 
and declarations and the conduct of his heirs after 
his death. 

Where a Hindu executed an endowment deed of 
all his property in favour of an idol upon certain 
speoific conditions, the fact that during his life¬ 
time he did not comply with the conditions of the 
endowment would show that he had no religious 
intention and that the deed was not a deed of 
dedication. A Sri Thakurji Maharaj v. Sukhdeo 
Singh, 2 U. P. L. R. (A ) 91; 18 A L. J. 390; 42 A. 
395 583 

Religious Endowments Act (XX of 

1863), ss. 4, 5 —District Judge, jurisdiction of, 
to proceed under s. 5, when arises. 

Before Beclion 5 of the Religious Endowments Act 
can be made applicable to a case, it is clear from a 
perusal of sections 4 and 6 of the Act that the 
property in question should be one which had been 
under the management of any trustee, manager, or 
superintendent at the time of the passing of the 
Act aud that the said property should have been 
transferred to such trustee, manager or superintend¬ 
ent by the Local Government as directed by that 
Act. A Basdeo Giu v. Prektam Gib, 18 A. L. J. 
897; 2U.P.L R, (A.) 275 I 62 

Remand, order of, invalid—Judgment after 
remand, legalit'j of—Remand order, whether can he 
questioned in appeal from judgment after remand —- 
Civil Procedure Code (Act 1' of 1903), s. 151, O. XLI, 
rr 23, 25. 

Where an order of remand is made by a single 
Judge of the High Court by virtue of his inherent 
power it is not appealable under the Letters Patent 
and can, therefore, be questioned in the appeal from 
the judgment after remand. If the order of remand 
is held to be invalid the subsequent judgment after 
remand will also be held to be invalid Pat H am 
Abis Puri v. Mcnshi Lal 538 

ReS Judicata, applicability of—Test—Com¬ 
petency of former Court to decide subsequent suit. 
See Civil Procedure Code, s. 11 576 

Finding that party is sub-partner—Parties 


not objecting to finding in appeal—Appellate Court 
finding that sub-partner « not necessary party. 

Where a Court has recorded a finding that a certain 
party defendant before it is a sub-partner and the 
Appellate Court, before which no objection is taken 
to the finding, dismisses the suit on the ground that, 
assuming him to be a sub-partner, he is not a neces¬ 
sary party, the finding is not res judicata in a sub¬ 
sequent suit. 1YI Chidambaram Ckettv v. Karu- 
tham Ohettv, 23 M. L. T. 133; 12 L. W. 44*; 39 
H. L. J. 611 £ ° 

— —— Revenue Court, decision of, as to status 
of tenant — Subsequent suit in Civil Court for de¬ 
claration of occupancy tenancy, whether maintainable. 
Where a Revenue Court decides in a rent suit 
that the status of a tenant is that of a sub-tenant, 
that decision is binding on a Civil Court and 
operates a *re$ judicata to bar a suit brought subse¬ 
quently in the Civil Court by the tenant for a 
declaration that he is an occupancy tenant. 4 
Kollo v, Ramlal, 18 A. L. J. 1030 772 


Riparian owners, rights of—Navigable river, 

what is—River not navigable during some months , 
effect of—Adverse possession — Owner, ignorance oj } 
effect of—Limitation, running of, whether arrested. 
Riparian owners on the banks of a river are 
entitled to the bed of the river up to midstream, if 
the river i3 one which, although navigable for the 
greater part of the year according to the ordinary 
sense of the term “navigable”, is not a navigable river 
according to the meaning of that term as used in 
Indian Courts, that is, is not navigable throughout 
the year because it ceases to be so during several 
months in the year. 

Where the true owner of land, having the oppor¬ 
tunity to acquaint himself with all the facts aud 
the law, and not being led into any error by the 
fraud of a party, sees that party openly enjoying 
the land and claiming it as owner, the true owner 
cannot, in order to arrest limitation, plead ignorance 
of the law whicli made hi in unaware of his right 
to possession. I¥1 Secretary of State for India v . 
Bommadevara Venkatanarasimha, 11 L. W, 25ft: 
(1920) M. W. N. 209: 27 M. L. T. 147 689 

Ruling Chief, suit agafnst—Consent of 
Governor-General not obtained—Suit, whether 
maintainable. See Civil, Procedure Code, s 8fi 

912 

Sale of groods—Due date of performance falling 
on Sunday—Trade usage entitling performance of 
contract on the day following, whether can bo proved. 

In the absence of statutory provision or trade 
custom or usage to that effect, the fact that the 
performance of a contract falls due on a holiday 
does not alter the l ights of the parties by suspend¬ 
ing the transaction of private business. 

Mercantile usage, though it needs not oithor the 
antiquity, the uniformity or the notoriety of custom 
for its enforcement, must bo so well-known and 
acquiesced in that it muy be reasonably presumed 
to have been uu ingredient tacitly imported by the 
parties into their contract. 

The usage of which!ovidence is received must not be 
repugnant to or inconsistent with the written contract. 

But in order that the material incident which it 
is sought to annex should fall within the exception 
of repugnancy, tbo incident must bo such as, it 
expressed in the written contract, would rnuko it 
insensible or inconsistent or thoroughly unreasonable. 

If tho due date of performing a written contruct 
falls on a Sunday, tho party to the contract who 
alleges tho existence of a trade usage under which 
he is entitled to perform the contract on tho day 
following the Sunday, must not only prove tho 
existence of tho trade usage but also establish that 
the usage, when read into tho written contract, does 
not mako it insensible or inconsistent. C Kasiram 
v. Huknd.vdrov, 32 0. L. J. 149 390 

Shah Jogr hundl, whether negotiable instru¬ 
ment—Consideration, passing of—Presumption — 

See Negotiable Instruments Act, s. 13 932 

Sir land, What is—Grove land, whether sir— Sale 
of grove land -Ec-proprietary rights, acquisition of . 
Inasmuch as sir land necossarily implies land 
cultivated by the proprietor, that is, tho land-holder, 
grove land ommt be regarded as sir of the proprietor. 

Therefore, on a sale of grove land tho proprietor 
does no! acquire ex-proprictar/ rights therein. A 
Buagwax Din v. Peare Lal, 2 U. P. L. R. ^ 


18 A L. J. 670; 43 A 483 
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Specific Relief Act (I of 1877), s. 22 

—Specific performance—Discretion of Court — Delay, 
effect of. 

The granting of a decree for specific performance 
is a matter for discretion, and he who asks for it 
must show that ho has acted with diligence and 
good conscience. If he delays in asking for it 
till just before his suit would be barred by limi¬ 
tation, ho i3 clearly not entitled to an exercise of 
the discretion in his favour. N Munir Mohammad 
v. Rama 23 

---S. 27 (C), ill* 2, applicability of, to 

membets of joint Hindu family - Contract by father 
of joint Hindu, family, whether can be specifically 
enforced against sons alter father's death. 

The second illustration to clause (c) of section 27 
of the Specific Relief Act must be taken to refer, not 
merely to joint tenants in the English sense, but to 
co-parceners in a joint Hindu family. 

Therefore, where the father of a joint Hindu 
family contracts to*sell his share in the family pro¬ 
perty and dies, the purchaser might enforce specific 
performance of the contract against the sons of tho 
vendor. B Bhagwan Bhau v. Krishnaji -Ganoji, 
22 Bom. L. R 997; 44 B 967 335 

-— S. 54 —Injunction, whether can be granted 

to restrain wrongs arising out of tort. 

Tho grant of an injunction is not restricted to 
wrongs arising out of contract only, but relief can 
also bo given in respect of an invasion of tho 
rights of auy person resting on tort. Pat* Rit 
Lal v. Baghubar Ram 714 

Stamp Act (II oF 1899), ss. 26, 35— 

Object and construction oj Act—Scope of s. 35— 
Mining leuse bearing stamp of certain value —- 
Royalty, whether can be recovered beyond the value 
covered by stamp on payment of penalty. 

Unlike tho Evidence Act, the Stamp Act does not 
base its rules on theories of relevancy or of public 
policy. It is purely fiscal and insists that certain 
documents shall pay a contribution to the State 
according to the purpose for which they were execut¬ 
ed. In regard to certain documents which creato 
a right to monoy it prescribes that unless tho stamp 
is proportionate to the valuation of the claim tho 
document shall bo inadmissible in evidence, and 
whero tho intention of the parties is that tho valua¬ 
tion shall be unlimited it enacts by section 26 that 
tho claimant will bo entitled to realise a sum pro¬ 
portionate to the stamp fee paid, subject to certain 
exceptions in tho case of royalties on coal. It 
follows that wherover the claim exceeds the amount 
proportionate to the stamp the document is not duly 
stamped for the purpose for which it was executed 
within the meaning of section 35 of tho Stamp 
Act, and the provisions of the section would apply 
thereto. 

There is nothing in tho words of section 35 of the 
Stamp Act which necessarily excludes its operation 
from cases covered by section 56 of tho Act. 

Where a mining leaso bears a stamp of a certain 
value, the lessor’s right to recover royalty is not 
confined to the amount covered by tho stamp; if it is 
found that he is entitled to a greater amount he can 
bo given a decree for the sum to which he is entitl¬ 
ed on compliance with tho provisions of section 3 5 
of the Stamp Act, Pat. Braj Mohan Singh v. 
Lachmi Narain, (1920) Pat. 283; 5 P. L. J. 660; 
1 P. L. T. 719; 2 U. P. L. R. (Pat.) 216 99 


Succession Act (X of 1865), s. 50— 

Will, attestation of—Attestation proper. 

Under the provisions of section 50 of the Succes¬ 
sion Act it is not necessary for attesting - witnesses 
to actually seo the testator’s fingers move as his 
signature is made. It is only necessary that the wit¬ 
nesses have a clear view of the testator when he is in 
the act of signing. O Ketki v. Manager, Nanpara 
Estate, 7 O. L. J. 689; 2 U. P. L. R (J. 0.) 178 945 

-* S. 50— Will, attestation of, what is— ' 

Initials, whether operate as signature—Will con- 
taining pious reflections, effect of • 

Under section 60 of t w .e Succession Act it is suffi¬ 
cient for a valid attestation of a Will that the wit¬ 
nesses had a clear view of the testator when he was 
in the act of signing; it is' not necessary for a wit¬ 
ness to actually see the fiDgers of the testator move 
as the signature is made. * 

Inasmuch as initials operate as a signature, tho 
mere fact that a testator affixes only his initials to 
a Will would not render the Will invalid if there is 
a proper attestation of the initials. 

The mere fact that a Will contains pious reflec¬ 
tions as to the auihority of the Deity in worldly 
affairs and the submission of the creature, would 
not render tho effect of tho Will invalid. O Suer 
Muhammad Khan u. Deputy Commissioner, 
Baiiraich, 7 O. L. J. 406 134 

» S. Ill, applicability of—Hindu Law- 
Will—Alternative bequests, validity of—Dejeasance 
of estate — Testator, power of 

Seotion III of the Succession Act contains merely a 
rule of construction, and is subject to any provision in 
a Will which may rebut its application. The intention 
of the rule is, that, when there is a gift followed by 
a contingent gift over, the inclination of the Court is 
to interfere as little as possible with the first gift, the 
second gift being read as a gift in substitution and 
not in remainder, where, therefore, the expressed 
intention of a testator is to create a lifo-estate, the 
provisions of the section cannot bo invoked to convert 
that c3tato into an absolute estate. The section is 
applicable only where tho timo of the occurrence of 
an event is left uncertain,—as, whore a contingent gift 
is made to depend upon the death of the legatee. 

Where a Hindu makes a bequest in favour of his 
widow, and on her'death a gift to his daughter for 
life, and after that an alternative gift, on the one 
hand to her male issue, if any, and, on tho other 
hand, in default of male issue, to a oharicy, the 
bequest to the male issue is void, but not the 
alternative bequest to charity. 

A Hindu testator is competent to provide for the 
defeasance of a prior absolute estate contingently 
on the happening of a future event,—as where a life-- 
estate is bequeathed to a widow with power of’ 
disposition during her lifetime, and after her to her 
daughter, and neither of them exercises that power. 
B Advocate-General of Bombay v. Vithaldas 
Meghji, 2 Bom. L. R. 1005 996 

-- S. 1 87 -Hindu Wills Act (XXI of 1870J— 

Applicability of Acts to Will of Khoja Muham¬ 
madan —Probale, whether necessary —Will, nature of 
Neither section 187 of tho Succession Aot nor the 
Hindu Wills Act is applicable to the Will of a Khoja 
Muhammadan, and Probate is not essential to the 
validity of such a Will whioh stands on no other 
footing than a deed of gift. B Abdul Karim v 
Karmali Rahimtulla, 22 Bom. L. R. 703 270* 
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Suit by daughter for declaration that, gift by mother 
in favour of plaintiffs sister shall not affect her 
rights—Limitation Act (IX of 1908.), Sch.I,Art. 125. 
A suit by a daughter for a declaration that a gift 
made by her widowed mother of certain land and a 
house in favour of plaintiff’s sister shall not affect 
the plaintiff’s right is governed by Article 126 of 
Schedule I of the Limitation Act. L Amir Begam 
i’. Hussain Bibj, 2 L. 5 333 

Tenancy* essential elements of—Profit sharing 
arrangement, whether creates tenancy. 

In order to create a tenancy in land there must 
be a covenant to pay rent and an interest created 
in the land in favour of the grauteo. 

Where, therefore, a person took over laud on the 
condition that he would bring it under cultivation 
and retain half the produce as his remuneration 
making over the other half to the laudlord, and that 
at the end of eleven mouths he would quit without 
notice : 

Held , that no tenancy had been created and that 
he was bound to vacate at the end of the period 
stipulated. C Braiimamoyee Bakmaki v. Sheikh 
Mansur, 32 C. L. J. 37 859 

Transfer in consideration of natural 
loveand affection, nature of—Voluntary transfer — 
Oood faith. 

Transfers founded on what is designated good or 
meritorious consideration, such as natural love and 
affection, while creating as they do a moral as distin¬ 
guished from a legal obligation, do not count as 
transfers for consideration, but are looked upon ns 
merely voluntary. Such voluntary transfers nre not 
transfeis in good faith and for value, to which the 
law extends protection, if fraud is meditated or if 
the necessary effect of those transfers is to perpe¬ 
trate a fraud on third parties. O Sukupal Kuar v. 
Dasu, 7 O. L. J. 429) 2 U. P. L. R. (J. C.) 129 1 65 

Transfer Of case— District Judge, jurisdic¬ 
tion of—Notice, whether necessary. See Civil 
Procedure Code, s. 24 560 

Transfer of Property Act (IV of 

1882 ), s.6. See Hindu Law—Alienation 266 

. — — » S. 8 —Immoveable property, transfer of— 

Transferee, right of, to profits prior to transfer. 

Under section 8 of the Transfer of Property Act 
th© legal incidents of the transferor’s interest, which 
pass on a transfer of property, include merely the 
rents and profits due after the transfer) the transferee 
is not entitled to profits prior to. tho transfer. lYl 
Muthu HEKjGSU v. Nktravatui Naiksavi, 12 L. W. 
44 383 

a 

--3. IO — Joint Hindu family—Father trans¬ 
ferring proprietary ownership in property to sons 
reserving life-interest for Himself — Property, whether 
attachable in execution against father, 

Tho father of a Hindu joint family transferred to 
his souk his full proprietary ownership in certain 
property which had bceu allotted to him on n 
partition of the family property aud reserved to 
himsalf only a life-interest therein. A creditor of 
his sought to attach the property in execution of a 
decree-against him: 

Held, that seotion 10 of the Transfer of Property 
Act had no application to the transfer; that as by 
the transfer the father was cntitlod-to only a life- 
interest In the property, this was all the creditor 
odtndattach and bring to sale in execution of his 


Transfer of Property Act — contd. • 

decree. A Kundan Singh v. Jadon Prasad, 17 A. L. J. 
913; 2 U. P. L. R. (A.) 439 552 

—-S. 55— Contract Act (IX of 1872.), s. 73— 

Vendor and purchaser—Specified area sold—Vendee 
evicted from part by person claiming superior title 
— Vendor, liability of — Damages, measure of. 

Where a specified area of land ia sold and the 
price is calculated not at a lump sum but at a cer¬ 
tain rate with reference to the area sold, and tho 
vendee is subsequently evicted from a portion of 
the land sold by a third person claiiniug under a 
superior title, he is entitled to recover damages 
from the vendor for the deficiency in area thus 
caused, and the measure of damages is the price of 
the land from which the vendee has been evicted, 
at thedatc of eviction. L Jai Kishen Das v Arya 
Priti Nimii Sabha, 1 L. 360 757 

-S. 55 (I) — Vendor and purchaser— 


Vendor not disclosing defect in title —Compensation 
—Refund of purchase-money. 

Material defect, within the meaning of clause (I) 
of section 56 of the Transfer of Property Acl, in¬ 
cludes defect of lilloand when such a defect is not 
disclosed to the buyer and it is such that lie could 
not with ordinary care discover it, the vendor will 
be deemed to be guilty of fraud and the vendee 
would be entitled to damages ia the shape of refund 
of the purchase-money. Pat Sheo Ram Mahton- w. 
Thakur Mahto 5a&9 

- 83.55(1), (B), 74,91* IOI -Pay¬ 
ment of puisne incumbrance, effect of on purchaser's 
right. 

Where a person purchased property aubjeot to 
three successive mortgages and paid off the puisne 
incumbrance: 

Held, that he was subrogated to the rights of the 
puisne incumbrancer and was entitled to the profits 
from the land as against the third mortgagee and *to 
iutercst on the second mortgage amount. M 
Mali Bedim Ayvabeddi u. Adusumali.i Uopala KrIsh- 
NAYYA, 12 L. W. 101 493 

-— S. 58 —Mortgage money, whether includes 


interest — Redemption, partial, whether permissible. 
Mortgage money does not include interest, unless 
its payment is expressly secured by the mortgage. 

As a general rule, a person who has any right to 
redeem has a right to redeem the whole mortgaged 
property and not a part of it, but this is subject to 
the exception that whore the integrity of the mort. 
gage is broken up, partial redemption may be 
claimed. Pat Pa wan Kumar Chand v. Du lari 
K uar, 1 P. L._T. 644 216 

effect of, on Evidence Act. 


Section 69 of the Transfer of Proporty Act which 
deals with the validity of a doenment of the nature 
mentioned thcicio cauuot be interpreted as providing 
the mode of proof of execution of such a document 
in derogation of the requirements of tho Evidence 
Act. WI Venkita He dim u. Mutuum; Pamdulu, 
(1920) M. W. N. 612; 28 M.L.T. 213 801 

•- S. 60— Mortgage—Equity of redemption, 

portion of, vested in mortgagee — Redemption, piece¬ 
meal, whether permissible. 

Where the equity of redemption in certain pro* 
perty vests in sc vein 1 persons one of whom is 
the mortgagee, one of those persons cannot, under 
section 69 of the Transfer of Property Act, compel 
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Transfer of Property Act-conoid. Trust— concid. 


the mortgagee to allow him to redeem the entire 
property; he can only redeem his own shaie in the 
property. O Muhammad Zaki Ali Khan v. Ahmad 
Shah, 7 O. L. J. 685 933 

-- S. 76 —Mortgagor and mortgagee — Mort¬ 
gagee entering into possession a? lessee, liability 
oj—Rent utilised for reduction of mortgage-debt, 
effect of—Puisne mortgagee, position of. 

In the absence of a contract to the contrary, it 
is the duty of a mortgagee, under section 7d of the 
Transfer of Property Act, who takes possession of 
the mortgaged property during the continuance of 
a mortgage, to pay the Government revenue payable 
in respect of the property out of tho income of the 
property. Where, however, tho mortgagee enters 
into possession not as mortgagee but as lessee of the 
mortgaged property, he cannot, as a rule, be charged 
as a mortgagee in possession But when the effect 
of the lease is that the whole of the rent is utilised 
towards the reduction of the mortgage-debt, the 
position is different and the mortgagee is chargeable 
na a mortgagee in possession. 

Again a prior mortgagee taking a lease subse¬ 
quent to the puisne mortgage ought to be charged 
as a mortgagee in possession. 

Therefore, where a prior mortgagee in possession of 
the mortgaged property under a lease subsequent to 
the puisne mortgage fails to pay the Government 
revenue and the property is sold for default of pay¬ 
ment and is purchased by the prior mortgagee 
himself, tho purchase is subject to the puisne mort¬ 
gage. Pat KishundataIi Bhagat v. Mahabib 
Bhagat, 6 P. L. J. 492; <1920) Pat. 27's 1 P. L T. 
711; 2 U. P. L. R. (Pat.) 208 291 

- s. 108 —Landlord and tenant—Possession 

not delivered to tenant — Rent, suit for, whether 
maintainable—Joint tenancy—Apportionment of rent 
— Co-sharer tenants, whether necessary parties. 

It is a well-recognised principle that governs the 
relationship between landlords and tenants that 
the delivery of possession by the lessor is a condition 
necessary for the maintenance of ap action for rent. 
That principle applies to all kinds of leases, agri¬ 
cultural and non-agricultural 

A landlord is not entitled, in a suit to which all 
the co-sharer tenants of a joint holding are not 
parties, to apportion the rent among the several 
joint tenants. Pat Udhab Chandra Singh v. 
Narain Manjhi 186 

. —s, 123 — Gift — Registered deed, whether 

indispensable Consent to make gift, whether suffi¬ 
cient to vest property in donee. 

Under section 12a of ihe Transfer of Property Act, 
a registered conveyance is an essential requisite of 
a valid gift of immoveable property. Mere consent 
to make such a gift iB not sufficient to vest the 
property in the donee. B Kuvebji Kavasji v. 
Municipality of Lonavala, 22 Bom. L. R. 654 

403 

Trust, creation of, by Will-Vagueness—Committee 
of management limited by author to descendants— 
Court, whether can appoint strangers to committee. 
Where by a Will a wakf is created, the objects 
of the charity and the property in respect of which 
the wakf is oreated are specified and there is a 


direction as to the mode in which the wakf property 
is to be managed and applied, the Will oreates a 
trust which is not bad for vagueness, merely because 
the committee is given all sorts of powers regarding 
the management of the properties. 

Where in a Will creating a trust and nominating 
a committee for tho management thereof, the 
testa (or directs that no one other than n descend¬ 
ant of his is to be a member of the committee, 
and none of his descendants is available, or a 
sufficient number of them cannot be obtained, to 
serve on the committee, the Court has power to 
add strangers to the committee. A Jai Narain v. 
Bankey Lal, 17 A. L. J. 967 566 


Trustee, devolution of office of, in founder's family 

— Vacancy in office, effect of. 

Where tho founder of a charity has provided for 
the office of trustee being held by the members of 
the founder’s family and a vacancy ocours in the 
trusteeship, the office reverts to the family members 
in the lino of the founder. IVI Gopala Krishniera 
v Ganapathy Aiyar, (1920) M. W. N.478; 12 L. W. 
772 - 124 


U. P. Court of Wards Act (IV of 

1912), ss. 47, 18 —Claim put in late, when 

extinguished - Collector, duty of. 

The provisions of sections 17 aqd 18 of the U. P. 
Court of Wards Act protect the Court of Wards 
against having claims which may bo dishonest olaims 
rushed upon them at a late period. But the pro¬ 
visions of these sections are not intended to bar 
persons who have made an honest mistake and have 
preferred their claims late. 

The interpretation of seotion 18 of. the U. P. 
Court of Wards Act is that when a claimant puts 
in a olnim late the Collector should write to him 
and ask why he did not put in his olaim within the 
right time and what was the cause of his failure. 
If the claimant is unable to satisfy the Collector by 
showiDg sufficient cause for his failure to pat in his 
claim within the right time then and then only is 
the claim hold to be extinguished. O Ketki v 
Manager, Nakfara Estate, 7 O. L. J, 689; 2 U. P. L. 
R. <J. C.) *78 945 

u. p. Excise Act (IV of 1910) as 
amended by Act (IV of 1919), 

S. 60A — Cocaine, illicit possession of—Liability 
of owner or occupier of premises' in which cocaine 
found — Prosecution, duty of—Burden of proof. 

The owner or ocoupier of a house who knowingly 
keeps an illicit supply of ooo&ine on the premises 
renders himself liable to punishment under seotion 
60A of the United Provinces Exoise (Amendment) 
Act, 1919, and no burden is laid on the prosecu¬ 
tion of proving that the said illicit supply had 
been kept there for any length of time, or that the 
premises had been used for this purpose on previous 
ccoasions. The mere discovery of a phial of illicit 
cocaine, however, on certain premises affords only 
a slender basis for the inference that the owner of 
suoh premises, not himBelf residing there, knew or 
had reason to believe that the resident or residents 
of the house were breaking the law in this matter. 
A Durga v. Empbbor, 18 A. h . J. 849; 21 Ca. L. J. 
742 3 AS 




Vil. LVIII] 


•BNKIUL HfDBX. 


10C7 


U. P. Land Revenue Act (111 of 1901), 

S. 233 (k) — Partition, imperfect—Suit by party 

to partition for declaration that land allotted to 

defendant belongs to him, maintainability of. 

Defendant sold certain land to a vendee. Plaintiff 
pre-empted the sale, obtained a decree, paid the 
purchase-money and was pat into possession of the 
property but he failed to get mutation of names 
effected in his own favour. Subsequently, both par- 
ties applied for imperfect partition of their record¬ 
ed shares. The partition was accordingly effected 
and the property in dispute was allotted to the 
defendant, in whose name it stood. Plaintiff applied 
for correction of the records, but his application 
was rejected. He then brought a suit for a declara¬ 
tion that the property in dispute belonged to him 
and that it had been wrongly allotted to the 
defendant: 

Held, that tire suit was barred by the provisions 
of seotion 283 <fc ) of the TJ. P. L and Bevenue Act. A 
Bhupal Singh v. Ujagar Singh, 18 A. L. J. 928; 2 U. 
1>. L. R. (A.) 306 1 22 

U. P. Municipalities Act (II of 1916), 

S, 265 —Obstructionin street — Prosecution, duty oj. 

Where a person is prosecuted for having erected 
a scaffolding in a street in contravontion of the 
.provisions of seotion 265 of the U P. Municipalities 
Act, it is not the duty of the prosecution to prov.e 
affirmatively that the scaffolding caused actual 
obstruction except in so far as that fact can be 
inferred from its existence. A Bbatiby Chcnni 
Lal v. Empebou, 21 Cb. L. J. 664 944 

S* 267, notice under, contents of—Notice 


dealing with matters other than sanitation, whethet 
valid—Disobedience of such notice, whether offence. 

A notice under section 267 of the U. P. Municipal!, 
ties Aot, 1910, must be confined to the removal of 
in sanitary defects. A notice under that section 
which complains of matters other than sanitation, 
o a dangerous structure, or a nuisance in the 
sense of a danger on tho highway, h not a good 
notice, and a disobedience of such a notice if not an 
offence. A Municipal Board Etawah v. Dsm 
Prasad, 18 A. L. J. 672; 42 A. 4S5; 21 Cr. L. J.^22 


88.298(G) (x). 


ice use to 


store wood, refused of, by Municipal Hoard-Appeal 
failure to prefer, effect of-Storing wood "*pde of 
refusal — Offence. 

Accused, after having been twice convictedfor 
storing fire wood on a plot of land without a 
from the Municipal Board, applied for the grant 
of »license but the Board, without a9B ‘^ 1 ° gr 
reason, definitely and P^ernptonly refused the 
application. He continued, however, to use the site 
for the purpose of storing wood, with the result 
that he was again prosecuted and convicted. Tu 

revision to the High Court. 

Held, that on his application for a license being 
refold accused had a remedy by an appeal under 
of the U. P. Municipalities Act and not 

having preferred such appeal but having persisted 
. r Hfnrinc wood with on t a license, 


several, on 


fa nsiig the land for storing wooa w»non, . uce 
itoriSVlS A. U .*>7; 42 A. 291; 21 Ok. L. J. 
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Usufructuary mortgages, 

same property, whether permissible. 

There cannot be two different usufructuary raort- 
gages on the same lands at the same time. Pat Baic 
Narain Lal v. Mublidhar, 1 P. L. T. 616; 6 P. L. J. 

644 1 29 

Usurious Loans Act (X of 1918), s. 3 

l.I > — & ulf ° n bond—Court, jurisdiction of, to con. 
eider merits of transaction — Interest, progressive 
increase of, whether unfair. 

In a suit to recover on a boud in which the 
defendaut does not appear, the Court has jurisdiction 
under section 3 (1) of the Usurious Loans Act, to 
consider the merits of the transaction. 

Where in such a suit the Court finds that the 
provision as to pax ment of interest is substantially 
unfair, the case is a fit one in which the transaction 
between the parties may be re-opened, and relief 
given in respect of excessive interest. 

Where interest on the whole sum borrowed con¬ 
tinues at tho rate fixed, though the principal is being 
progressively discharged by instalments, toe provision 
as to interest is altogether unconscionable and unfair 
and will not he enforced. B Ksring Bupcband & Co 
v. Bayley, 22 Bom. L. R 1142; 44 B. 775 434 

Valuation Of suit -Partition, suit for—Value 

for purposes of jurisdiction—Court fees jmyabler- 

Court Fees Act (VII of 1670,’, s- 7 (iv), Sch. IT, 

Art. 17 <vi>. 

Ib a suit for partition for the purpose of jurisdiction 
tho value of tho suit is not that of the entire property 
hut only of the share of the plaintiff in tho said 
property. 

Iu a suit for partition, pure and simple, where the 
plaintiff is in possession of his sharo of the property 
and simply wants to alter tho mode of its enjoyment 
by claiming to hold his proportionate sharo in the 
properties separately from the other joint holders, 
the Court-fee payable will be Its, 10 only under 
Schedule II, Article 17, clause (ri) of (ho Court Foes 
Act. 

Whoro tho plaintiff is out of possession of his 
share in the joint property, ho is required to pav 
ad valorem Court-fee under soction 7, clause (»vi of 
the Court Fees Act, inasmuch as it is not a suit for 
mere partition but for a consequential relief in the 
shape of reoovory of possession of his share in the 
property. In such a case the plaintiff has to pay 
Court-fee upon the valuation of his sharo in the 
property. Pat Dukhi Sikgh v. Hariuar Srah, 

5 P L J. 640 j l P. L. T. 696: (1921) Pat. 89 238 

Waiver, acceptance of instalments, whether 
amounts to. See Mortgage 7 

Defanlt in payment of instalment. See 

Exertion of Decree 65 

wajlb-ul-arz, entry in, construction of~ 
Custom- Hindu widow, succession of, and power to 
alienate. 

The wajib-ul-ars of a village recorded a family 
custom regulating tbo lucccssiou of a Hindu widow 
and her pc.wer of transfer in the following words: 

"If among tbo wives one has sons and the others 
are sonless, the latter will remain iu possession ef 
the property for their lives without a right of transfer 
by sale or mortgago and after their death the 
property will go to the son or sons of the first wife. 

But if none of the widows has sons, all the wires 
Will be the owners and remain iu possession of tbe 
property in equal shares with power to transfer, and 
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after tlieir death the next heirs will be the owners.” 

Held, that ttao foregoing provision m the wojibul- 
nrz afforded clear evidence of the existence of a 
family custom whereby a soilless Hindu widow had 
a life-estate with full power of transfer during hei 
lifetime, and that after her death whatever property 
may not have been alienated would go to her 
husband’s heirs, but that if there were more widows 
than one the sonless widow would be allowed to 
remain in possession of a share for her life-time 
without any right of transfer, and that on her death 
the property would go to the son of the uo-wido^ 
O Bansi Dhar v. Sita Ham 

Will, attestation of, what is-Initials, whether 
operate as signature. See Succession Act, 0. 

_— Document intended to operate de present!. 

whether Will-Document containing declaration of 
intention to make adoption, validity of. 

A document, which contains nothing whatever in 
the nature of a'.testamentary devise to take effect on 
the death of the executant and not until then, but 
is intended to operate de presenti, cannot be regarded 
as a document of a testamentary character, notwith¬ 
standing that in some places it styles itself a Will 


[i m 


Willv-concld. 


the mere calling a document a Will does not make it 
a Will. ' 

An unregistered document containing a declaration 
as to the intention of the exeoutant to -make an 
adoption and a statement of his wishes thereafter 
has no legal validity. F. C. TiRUGNAXAPAl , v., 
Ponnammai Nadathi, (1920) M, W. N. 659} 28 M. L.T. 
JfiO; 12 L. W. 660 ■ • - ' -228 

Workman’s Breach of ContractAct 

(XIII of 1859), s. 2 —Contract to.work for 
fixed term— Advance made, remaining ifitue after 
expiry of term— Court, whether can enforce cen- 
tract. -- 

Where the period stipulated in a contraofc under 
the Workman’s Breach of Contract Act hasexpired, but 
a portion of an advance made thereunder to the.work¬ 
man remains due, a Court has no power to enforce 
the contract for a period beyor d that stipulated for 
in order to wx>rk out the balance due. Wl Chikniak 
Ciietti v. Abdul Karekm, 12 L. W. 43; 21 Or. L. J. 
827 827 

Yeomlah allowance, . right to receive, 
whether perpetual—Suit to recover such allowance 
—Limitation. See Limitation Act, Sun. I, Art. 
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